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1. Executive Summary 

1.1 The NSW "Threatened Species Conservation Act 1995' created a Biobanking Scheme with 
provision for private sector investment and trading in Credits to meet planning requirements. 
This scheme and the 1995 Act were replaced with the Biodiversity Offsets Scheme (BOS) under 
the Biodiversity Conservation Act 2016 and the Biodiversity Conservation Regulation 2017, 
including the new policy of "Reasonable Equivalence· in relation to changes to existing BBAM 
Credits. 

1.2 The BOS was managed by the Biodiversity Conservation Trust (BC1) and the Office of 
Environment and Heritage (OEH) until July 2019 when· OEH was dissolved and its functions 
taken over by the Environment, Energy and Science Group (EES) of the NSW Dept of Planning, 
Industry and Environment (OPIE). The EES also support the BCT, which is a Statutory Authority 
within the portfolio of the Minister for Energy and Environment. 

1.3 In July 2018, FAP signed Biobanking Agreement Number 393 with OEH in respect of land 
owned in the Lake Macquarie Council area, following a feasibility by WSP Parsons Brinckerhoff. 
FAP invested $3,468,246 and received diverse BBAM Credits, with 95% of value being 52,168 
Tetratheca Juncea (T J) BBAM Credits. The Agreement stated that "$5,844,709.17 is a best 
estimate of the market value of the biodiversity credits at the time of creation·, with this being 
OEH's valuation. 

1.4 An important factor in FAP's decision to invest was that the Scheme was being promoted, 
owned and managed by the NSW Government and should therefore offer investor security. 

1.5 BBAM Credits under the 1995 Act were calculated according to the Biobanking Assessment 
Methodology and named accordingly. Under the new 2016-17 Act and Regulations they 
became subject to reassessment using a new methodology, the Biodiversity Assessment 
Methodology and were renamed as "BAM Credits'. 

1.6 On 23 July 2020 FAP was advised that their 52,168 BBAM TJ Credits had been changed under 
a new area assessment method to an equivalent 66 BAM Tetratheca Juncea (TJ) Credits. FAP 
assert that they were not given reference to any statutory regulation enabling this change. 

1.7 The only explanation they received was on 21 August 2021, when the Manager, Ecosystem 
Programs, Biodiversity and Conservation Division, OPIE advised FAP by email that "The 
equivalence is done on ecological basis only. No consideration of finances is included. This is 
to ensure the ecological offsets for development are met by the new scheme.· 

1.8 On 27 August 2020, the BCT BOP team offered FAP $0.18 for40,132 of their BBAM TJ Credits, 
being BCT's assessed market value, for a total sum of $7,293. This valued FAP's original 
holding of 52,168 BBAM TJ Credits at only $9,390, compared to the estimated market value of 
$5,552,473 for the TJ Credits included in Agreement 393 by OEH in July 2018. No reasons or 
explanation were provided for this offer. 

1.9 At the same time, FAP's 52,168 BBAM TJ Credits were valued at $160 each on the BOS Spot 
Price Index (SPI) of free-market trades published by the BCT; establishing a total value of 
$8.34m. 

1.10 FAP assert that the Reasonable Equivalence Regulation covers both financial and ecological 
equivalence and that the conversion of their BBAM T J Cred~s to BAM T J Credits fails to take 
this into account. They assert that they have not been provided with any credible reasons or 
explanation by BCT for the conversion of 52, 168 BBAM T J Credits to 66 BAM T J Credits, or for 
the BCTofferto FAP 01$0.18 for BBAM TJ Credits at the sametimethatthe SPI price published 
by BCTwas showing as $160. 

1.11 This $160 value is still showing on pages 6 and 7 of the SPI website on 30 November 2021. 
https:ljwww.environment.nsw.gov.au/ -/media/OEH/Corporate-Site/Documents/Animals­

and-plants/Biodiversity/spot-price-index-bbam-biodiversity-credits-user-guide-free-

190529.pdf 

1.12 FAP assert that by ignoring the principles embodied in Reasonable Equivalence, these two 
ex1raordinary actions of BCT and OPIE have effectively destroyed both the free-market pricing 
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of the T J Credits and the ecological protection of the species because there is no longer a 
financial incentive to do so. 

1.13 Since July 2020, FAP has repeatedly demanded explanations from the BCT and the OPIE, 
including why the Reasonable Equivalence Regulation was not taken into account, but they 
have not received any credible response. 

1.14 To assistthem with this, FAP engaged Mr Barry Buffier AM in 2020 as expert adviser. Mr Buffier 
was Chair and CEO of the NSW Environment Protection Authority from 2012 to 2017. 

1.15 FAP assert that the BCT and OPIE decisions were arbitrary and not supported by any 
legislature or Ministerial authority and that this totally unacceptable and unjustified departmental 
action has destroyed the free-market pricing and trading of the T J Credits and caused FAP 
significant financial loss. 

1.16 On 11 January 2021, FAP made a formal submission to the NSWOmbudsmap as a result of 
the lack of cooperation and the provision of credible answers by OPIE and BCT. FAP advised 
that they were proposing a claim for compensation covering their original investment and the 
loss of profit from the free-market price ruling in August 2020 when BCT and OPIE destroyed 
the market and they requested the Ombudsman to undertake an investigation and make a 
recommendation supporting their proposed claim for compensation. 

1.17 On 29 June 2021, the NSW Upper House announced a parliamentary inquiry to examine the 
integrity of the BOS. This followed widespread concern by investors and users about the 
management of the BOS by BCT and OPtE, including an open letter in July 2019 by 63 NSW 
accredited assessors to the CEO of BCT expressing their concerns regarding a number of 
elements associated with BAM and BOS and referring to · a potential lack of consistency when 
completing a credit equivalence associated with converting BBAM credits to BAM credits· and 
that they have "difficulties recommending their clients enter into Biodiversity stewardship 
Agreements for the sole purpose of placing BAM credits on the 'open marker as it is often not 
a financially viable option under BOS.· 

1.18 On 28 October 2021, Mr Jerry Lees, FAP Director, and Mr Barry Bullier met with Professor Niall 
Blair, Chair of BCT and Mr Paul Elton CEO, to review FAP's situation; and w~h Mr Elton again 
on 11 November 2021 but for FAP there were no satisfactory outcomes to the major issues. 

1.19 In early October 2021 FAP briefed me Charles O'Neil FCIArb on the overall circumstances of 
their investment in the BOS and the actions of the BCT and OPIE affecting their investment and 
advised that they were contemplating a claim for compensation for losses incurred due to those 
actions. On 7 October 2021, I accepted their appointment to provide this independent Opinion 
on the merits of their proposed compensation claim. In determining my Findings and Opinion, I 
have reviewed the 2016 Act and 2017 Regulations and carefully considered the documentation 
and details of events provided to me by FAP. 

In the main body of my Opinion, Sections 2-9 comprise a summary of the information provided 
to me by FAP, but do not reflect my opinion on these matters; Section 10 refers to my 
credentials and appointment; and Sections 11 and 12 comprise my Findings and Opinion. 

My principal Findings on matters relevant to the proposed FAP compensation claim are the following: 

a) The 2016 Act and the 2017 Regulations transferred the Ministerial powers and the obligations 
and rights of the parties to the original Scheme to the new Scheme without change, including 

FAP'S Agreement 393. 
b) The policy of 'Reasonable Equivalence' for assessments of Credits was introduced as a 

protection of the early investors under the 1995 Act, as well as to accommodate any future 
changes. t find that the term 'reasonable equivalence' includes reasonable financial 
equivalence as well as reasonable ecological equivalence and that there is no ambiguity or lack 
of clarity about the intent. Reasonable Equivalence is a legislated Regulation that imposes strict 
obligations on the BCT and the OPIE. 

c) FAP has not been given credible or acceptable explanations for the departmental actions and 
there has been a notable degree of obfuscation and inconsistency in the responses. The 
responses have shown a disregard by the BCT and the OPIE of their contraclual obligations to 
the investor's financial protection under the Reasonable Equivalence provisions. 
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My Independent Opinion on FAP's proposed compensation claim 

d) I Find that the government has not complied with Its own legislation and Is In Breach of 
Contract In three respects: 

A failure to competently and rigorously apply the provisions of Reasonable Equivalence to 
FAP's BBAM TJ Credits. 

The Act in Division 2, Section 6.9 (2) requires "The Minister is to undertake public 
consultation in connection with the review of the biodiversity assessment method and give 
the public an opportunity to make submissions in relation to the method.· I Find that 

FAP was not notified or made aware of any public consultation process in accordance with 
the Act in connection with the conversions of the BBAM T J Credits to BAM T J Credits and 
their subsequent values. 

The Act further requires in Division 2, Section 5.11 Biodiversity Stewardship Agreements 
"The Minister must not agree to any variation of a biodiversity stewardship agreement 
unless satisfied that the variation does not have a negative impact on the biodiversity 
values protected by the agreement or that other me11sures required by the Minister have 
been taken by the owner of the biodiversity stewardship site to offset any such negative 
impact. 

The actions of the OPIE and the BCT did not comply with this requirement of the Act. 

e) The actions of the BCT and the OPIE have prevented the FAP Agreement being 
perfonned as contemplated, by effectively destroying the free-market pricing and trading of 
the BBAM TJ Credits and reducing FAP's investment in the TJ Credits by 99.9% from the 
published SPI price of $160, and at the same time eliminating the financial incentive to protect 
the BBAM T J species. 

f) The primary cause of this was that the government Ignored the financial and commercial 
aspects of the Reasonable Equivalence regulations. 

g) In respect of FAP's proposed compensation claim, I Find that the evidence substantiates 
and Justifies FAP's proposed claim for compensation and that the compensation should 
Include the following sums, which are appropriate for breach of contract: 

An amount equivalent to FAP's total investment in the scheme of $3,468,246 in order to restore 
them to the original position at the time of their initial investment. 

An amount for damages that will compensate FAP for loss of profit that they would have 
expected to make if the free-market pricing mechanism had not been artificially interfered with. 
I find that FAP's claim based on a valuation of $8,346,880 for 52,168 TJ Credits at $160 each 
is justified, less FAP's original investment of $3,468,246, leaving the sum for damages as 
$4,878,634. 

Interest on the original invested sum at the statutory rate, dating from 31 July ;2018. 

All legal and related costs for both parties to be paid by BCT. 
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2. 

3. 

Introduction and Background 

In NSW "The Threatened Species Conservation Act 1995" created a Biobanking Scheme which 
included provision for private sector investment in Biobank Credits that could be on-sold to 
developers or government departments who required them to meet planning requirements. 

This scheme was replaced with the Biodiversity Offsets Scheme (BOS) under the Biodiversity 
Conservation Act 2016 and the Biodiversity Conservation Regulation 2017. Information on the 
Scheme is available on 

https://www.environment.nsw.qov.au/topics/animals-and-plants/biodiversity-offsets-scheme 

The BOS was initially managed by the Biodiversity Conservation Trust (BCT) and the Office of 
Environment and Heritage (OEH). In July 2019, OEH was dissolved and its functions were taken 
over by the newly formed Environment, Energy and Science Group (EES) of the NSW Dept of 
Planning, Industry and Environment (OPIE). The EES also support the BCT, which is a Statutory 
Authority within the portfolio of the Minister for Energy and Environment. 

The Biobank Credits that existed under the original 1995 Biobanking Scheme were calculated 
according to the Biobanking Assessment Methodology and were termed "BBAM Credits' . Under 
the new 2016-17 regulations they became subject to a reassessment using a new methodology, 
the Biodiversity Assessment Methodology and they were renamed as "BAM Credits•. 

The BAM Credits were then subjected to a further change in July 2020, when a new area 
assessment method was introduced for some species using algorithmic inputs of plant area as 
opposed to actual plant numbers. 

The two methodology changes that have occurred since the 2016-17 Regulations came into 
effect have significantly reduced the numbers and values of some specific plant species for which 
Biobank BBAM Credits existed under the 1995 Act. 

FAP Nominees Ply Ltd (FAP) was an investor in the original scheme for BBAM Credits and they 
assert that the two changes in methodology have caused them significant financial loss, leading 
to a claim for compensation by FAP against OPIE. 

I, Charles O'Neil FCIArb, was engaged by FAP on 7 October 2021 to review and assess the 
entire matter and to provide my independent Opinion on the merits or otherwise of FAP's 
proposed compensation claim. My credentials for this appointment are listed in the last section 
of this report. 

FAP has provided me with the relevant documentation and sequence of events in support of their 
proposed claim, which I hereunder summarise and provide my Opinion on the legal merits of the 
proposed claim. Sections 1 - B are a summary of the information and documentation that FAP 
has provided me and Sections 9 - 11 cover my appointment, findings and Opinion. 

Investment in the Biodiversity Offsets Scheme by FAP Nominees Pty Ltd 

FAP has participated in the Biobanking scheme by converting land they purchased in the Lake 
Macquarie Council area. Their costs to date are $3,468,246, including the land purchase and 
costs related to establishing their Biobank. They signed Biobanking Agreement Number 393 with 
OEH on 31 July 201 B (as attached) and received diverse BBAM Credits, with 95% of the value 
being an allocation of 52,168 Tefratheca Juncea (T J) BBAM Credits "determined in accordance 
with the BioBanking Assessment Methodology (and set out in Annexure 8, entitled 'Biobanking 
Agreement Credit Report').· 

FAP has advised that they were encouraged to make this investment through its official promotion 
by the NSW Government and after they received a positive feasibility study from WSP 
Parsons Brinckerhoff, whom they commissioned. They also concluded that a scheme owned and 
managed by government should offer investor security. 
The following extracts from clauses in Agreement 393 are relevant: 
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Clause 6.3 {page 11): 'Biodiversity Credits': "Al the commencement date, the landowner is 
entitled to receive $5,844,709.17 excluding GST. to be satisfied in full by the creation of the 
biodiversity credits fisted in Annexure B. 
Note: $5,844,709.17 is a best estimate of the market value of the biodiversity credits at the time 
of creation.• 
"The Minister does not warrant that the landowner will be able to sell biodiversity credits for the 
estimated market value.· 
"The safe price of each biodiversity credit will be negotiated between the landowners and the 
buyer and will be affected by supply and demand for each biodiversity credit. · 

The 52,168 BBAM T J Credits subsequently achieved a valuation in August 2020 of $8. 34m based 
on the BOS Spot Price Index (SPI) of $160 each. The SPI was published by the BCT. 

The background to FAP's decision to invest in the BOS is important. As stated above, it was 
based on the feasibility study from WSP Parsons Brinckerhoff (WSP), regarded as one of the 
leading consultants in this field in Australia. The key points arising from the feasibility study were: 

• FAP based their decision on WSP's estimate of the number of Credits and their values as 
shown in the table below, particularly in regard to the T J Credits. 

• WSP predicted a likely high demand and low supply (see notes in the table). 
• During the lengthy negotiating period between FAP and OEH culminating in Biobanking 

Agreement 393, the T J numbers were reduced by OEH from 69,558 to 52, 168. WSP 
disagreed and were adamant that they were correct, but OEH forced the change. 

• In their feasibility study WSP valued the T J Credits at $150 each, for a total sum of 
$7,825,200 for 52,168 Credits. 

• The peak price for the TJ Credits was $369 in August 2017 according to the BCT Trust 
fund baseline credit prices calculator- see attachment 2 in Letter to Ombudsman attached. 

The following table shows the Credit numbers and values that WSP provided to FAP in their 
feasibility report dated 12 June 2014. Note their comments regarding the Tetratheca Juncture 
Credits being in high demand. 
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·.•,. 

Summary of C1!cul1ltd V1lut of Propoatd BloBank Sita . Loi 4 DP 248880 and Loi 1 OP 
4261113, Cowllahaw Street, Rtdh .. d ••.1 . 

P,1r,imctcr Thrc.tll'llC'd B108111ku19 L1!,;1-ly Potcnh1I 
">l ,1I11'> INSW) Credits dClll,llHI V,1fuc-

81,1.'d on 
Cu11 cnl 
S llC'l> (S<'C 
b(IO,>;) 

Banull ~- on coastal 160 Low·Mo<l<I!> $201,600 -
sands ol the North Coasl (HU50J) 2,400,000 

Brood-leaved P-1>a,k • Wail"" 84 Low-Moc,lll) $80,840-
Elotllebndh - sedgt•healhon 9e0.000 . 
sand.scuhemNoflhCoasl 
and nonhem Sydney Ba,ln, (HU516) 
Coaslal f<wiwaler lagoons d 11,e Endange,,,d 2 High $2.520-
Sydney Basin end Soull> East c«ne,. Ecologl<ol 30,000 
(HU533) Conmurily(TSC 

ActJ 
Fem-leaved Blf\ksla • Mo(aleoca 92 Low -Moc,lll) $115,920-
sl~ Wal\.111 heath on coastal 1,380,000 
Ands. SOU1hem North Coo,t end 
norlhemS-...-Ba51n,(HU539) 
Swmnp Mahogany swamp for9st on Endangered 72 High $90.720-
coastal ~nds of the Ecdogleal 1.oeo.000 
North Coasl and - Sydney CO<nmurlly (TSC ,., 
Basin (H\)633) ActJ 
Tetta/hfC4;,,rc.. \/\JI- 69.558 llgh · $10,433,700 

WII"" Froglot Vulnerallle 102 High $15.300 

CU!'ftnl Valuer -Geoeqls valuatk,n $1.200,000 

TOTAL VALUE RANGE ~ndu6ng llto $12,140,400-
m.,_.ont<OOts) $17,499.000 

Credtt Dtmand 

The high demand credils are fokely lo be lhe EndangOfOd vegetation lypeS. Thest vegelallon lypeS , · 
OCC\JI' In areas subject 10 high development pre=• and supply ol thest credits is likely lo be !ow. 

The other common heath communlUes fo< which the silo ganeralas most credils ere falrty reslr1ded In 
lhelr dislllbulion. 1",o-,,,ver developmenl on lhe coasl In heath areas Qefl8rally ocan less frequenUy 
due lo numerous envlrw,mental and planning Issues. ThOH vegelallon lypeS are gen&<llly wel 
prolected due 10 these Issues and I o< they are oommon. and hence are generally lllcely lo be In tower 
demand. 

The TflllBlhec8 }uncee credijs are likely lo be In Ngh !lemand. This species OCCUIS In many high 
p,essU<e u,t,an growth areas In Iha Lake Maoquarie and Wyong regons and \h8 lkelihood lhal a 
proponenl will need tlgh m.rnber ol cred~s for lhls species Is high. 

SimUerly, Wal1'"'1 Froglel lend lo OCQJt In high 1)(8SSU'8 urban growth areas fromWyong lo no<lh cl 
Port Slephens and it Is oonsldered lhal likely demand fo< 1hese cre&ts on 1he open Bio8anklng 
market Is high. 

The comments re the T J Credits being in high demand are very important in that it shows that 
there would be a very long-standing reason to expect that FAP could sell all its 52,166 Credits 
over the long haul and at a good price. 
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4. Subsequent changes to the Scheme and the impact on FAP's investment 

On 28 February 2019 FAP received the following advice from OEH in regard to the transition to 
the Biodiversity Offset Scheme under the 2016 Act and 2017 Regulations: 
"You may be aware that as part of the transition to the Biodiversity Offset Scheme (BOS) there 
were provisions for the determination of reasonable equivalence of BioBanking credits to those 
that would be generated under the Biobanking Offsets Scheme. • 
Subsequently FAP received a Biodiversity Credit Ownership Statement dated 26 June 2019 
advising that their 52,168 BBAM TJ Credits were being replaced by 26,084 BAM TJ Credits, but 
there was no explanation provided for the method of calculation behind this change. FAP queried 

why the original number was halved but did not receive any explanation. 

Then on 23 July 2020 FAP was advised that the 52,168 BBAM TJ Credits had been changed 
under a new area assessment method to an equivalent 66 BAM Tetratheca Juncea (TJ) Credits. 
FAP assert that they were not given any reference to any statutory regulation enabling this 
change, Subsequent to this re-allocation to 66 BAM Cred~s. FAP was advised by the BCT 
Biodiversity Offset Program team on the 27 August 2020 that 51 of these Credits were equivalent 
to 40,132 of their original BBAM Credits and that each BBAM Credit now had an assessed market 
value by BCT of $0.18. This valued FA P's original holding of 52,168 BBAM T J Credits to be only 
$9,438, compared to the estimated market value of $5,552,473 for the T J Credits included in 
Biobanking Agreement Number 393 on 31 July 2018 at the instigation of OEH, or again at the 
instigation of  of the OPIE, $8.34m based on the Spot Price Index BOS of 30 
August 2020. 

The BCT correspondence to FAP states that the changes were necessary in order to efficiently 
manage the protection of the species, but gave no further explanation. 

If the value for BBAM T J equivalence, established as $0.18 in the BCT email to FAP on 27 August 
2020 had been in any way foreseen the total minimum value for all the Credits in the feasibility 
report would have been $519,220 and FAP wquld not have considered proceeding with the 
formation of the Biobank. Wrth Biobanking Agreement 393 the required TFD (Trust fund deposit) 
alone was $432,358. 

The protection of the FAP site, which contains the largest number of BBAM T J Credits issued in 
NSW (over 50%), would have been completely uneconomic. 

Direct impact on Credits trading of the revised processes 

FAP advises that the new counting and assessment method has caused them the following 
significant problem with the trading of Credits. 

In the attached email of 21 August 2020 from Mr , Ecosystem Programs 
Manager, he points out that developers who had been assessed as needing BBAM Credits in the 
original Biobanking scheme under the 'Threatened Species Acr are required to purchase BBAM 
Credits from suppliers such as FAP. 

However, once all the developer's needs under the BBAM system have been met all transactions 
will have to be under the revised BAM credits Biodiversity Offsets Scheme (BOS). Under this 
scheme FAP has been equivalenced 66 Credits for its 52,168 BBAM Credits. 

Because of this FAP has been forced into the following s~uation: 

In 2021, Transport for NSW (TfNSVV) recently sent out enquiries to buy 12,690 BBAM T J Credits. 
This is for a new freeway in Newcastle. FAP's consultants WSP Parsons Brinckerhoff advised of 
this probable need for substantial quantities of BBAM T J Credits 2 - 3 years ago. They also 
advised of a second Newcastle freeway project that woutd need large amounts of BBAM T J 
Credits. This second project has not gone ahead at this date and it means that when it does ii 
will be assessed und\lr the BOS for BAM T J Credits. 

This means that FAP has only had this one enquiry for 12,690 BBAM TJ Credits as an opportunity 
to date to sell any reasonably large number of its BBAM T J Credits. 
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FAP understood that if they did not sell these 12,690 BBAM T J Credits then the balance of their 
52,168 BBAM Credits would be equivalence to 66 BAM Credits, worth $9,438 in total valued by 
the BOS calculator at $143 each. 

FAP decided to sell the 12,690 BBAM Credits and recoup some capijal and set a tender price of 
$34, for a total of $431,460. 

However, on the 8 November 2021 FAP was advised by TfNSWthat they had been unsuccessful 
in selling the 12,690 T J BBAM Credits as another party had bid a price significantly below them, 
said to be in the single digit range by TfNSW. 

As there have been no other enquires at this time for T J BBAM Credits, FAP has been forced 
into a position wherein the balance of its 52,168 BBAM Credits will be equivalenced to 66 BAM 

Credits, with an indicated total market value of $9,438 for all of the 66 BAM T J Credits in 
accordance with the BCT offer on 27 August 2021 of $143 per BAM Credit. 

Reference the email below from  to FAP on 27 August 2020, in which BCT advises 

FAP that ·your bid has been successful', with the attached table showing 51 BAM Credits at $143 
each for a total sum of $7,293 and the •equivalence" of 40,312.64 BBAM Credits at$0.18. FAP 
declined to accept this 'offer' which would have meant them losing 40,312 of their BBAM Credits 
which represented 77% of their total T J BBAM Credits. 

Based on the government published Spot Price on 30 August 2020 for BBAM T J Credits of $160 
(see pages 6 and 7 in the SPI link referenced following), the 12,690 BBAM Credits would have 
had a value of $2.03 million at that time. 

The Biobanking Spot Price Index (SPI) was put in place following the 2016 Act as a mechanism 
to assist the trading of Credits, with the spot market price being the price at which a Credit was 
bought and sold based on actual sales. 

https:ljwww.environment.nsw.gov.au/-/media/OEH/Corporate•Site/Documents/Animals· 

and-plants/Biodiversity/spot-prlce-index-bbam-biodiversity-credits-user-guide-free-

190629.pdf 

There are various statements in this document that have not been subsequently applied. For 

example: 

"The Biodiversity Offsets Scheme (BOS) is a market-based scheme that provides a consistent 
biodiversity assessment process for development, a rigorous and credible offsetting scheme.· 

' The principle is that creating a market in biodiversity credits gives incentives to protect 
biodiversity values for future generations.• 

"The SPI is one of a series of economic instruments the Department of Planning, Industry and 
Environment has developed to address issues in regards economic efficiency in the BOS, 
including the organisation of supply of biodiversity credits and the allocation of those credits 

among all market participants." 

The prices in the above transaction for 12,690 BBAM Credits should be compared to the following 
range of values for T J Credits since FAP first started investigating the BOS and subsequently 

investing in it. 

T J BBAM - 52,168 Credits - price per Credit and total value 
- June 2014 - $150 - $7,825,200 Parsons Brinckerhoff feasibility report 
- July 2018 - $106-$5,552,473 BioBanking Agreement 393 issued by OEH 
- Aug 2020 - $160 - $8,346,880 Credits Spot Price index published by the BCT 

TJ BAM Credits-66 Credits (designated equivalent to 52,168 T J BBAM Credits) 
- Aug 2020 - $143 - $9,438 Director of Conservation Programs, OEH 

FAP's potential loss from this overall situation is substantial and they assert that have been forced 
into this position by the revised processes, which they believe are totally inequitable. 
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To put it all in perspective, FAP assert that the BCT offer of 27 August 2021, which was not 

accepted by FAP, has created enormous damage to the free-market trading of the Credits and 
caused a high degree of uncertainty and confusion amongst sellers and buyers of the T J Credits. 
FAP assert that it has been the totally unacceptable and unjustified departmental actions which 
have stopped the market in its tracks. 

*  6 o aaaa.FAP Nominees August 27 2020 at 3:41 pm /JIil, 
Notification of successful bid • BCT 2020 Statewide Biodiversity Credit Tender• FAP Nominees Ply... Details W 
To: Jerry lees  

Dear Jerry 

I am pl used t o inform vou that yot1r bid hu bu n svcctssful In tht Biodivef'Sity Consetvation Trust's (BCT12020 Stauwlde 8Jodlvenity Cndit Tender. Sectiori 
1 of the t able beSow (hl&hlfghted In blut) outlir,es the sucussful bids, lt\dudina the credit type, number of atdits the BCT 1etks to purchase, and the total 
value of the putchase. 

The total oveniA value of the offer ls $7,293.00(txd. GSl} 

· ·-; :- 1:,SUCClisfulbl!fs _ :• ~- - • .:-.._, ,·/"· ~5\,-~--, ,.. _. :, . . ,, -0 '.··-~:,· ;~ 

~~::/ \ .. t,~i;:) ~I;:~f-1!':~i ~f: ¥~~1 ;~~i 1~it: -;~~~~i 

"' 
Tetni\htQ Ju~a 

735 
(Budc-eytd SUUn) 

SI $10.00 S0.18 $7,293.00 

Tonil'NuitorJUecenful bids (bd.GST} $7,293.00 

•These trtdit numbtrs h~ bttn calculated based on I.hit Siodivtfsity Crt-dlt Ownership Report p<ep.ared by OPIE (rournftd to two decitNI 
placu ). 

BBAMue dit numbers will be rounded to the nearnt whole number dwln.a prepamton of~lt t111nSfer lofmsrfthe pUKhase Is accepted. 

Please note round~ m,y result in a llisht variation between the. fiMI B8AM price per credit shc,,.,r,,n on the credit tmufef form when comp.ued 
with the M.1Ku a bove. 

To proued with the aedlt 11l1tplene replytothbflnafl by SpmWednncby J Scptembef 2020conflfflUl'lf yourinte ntJonto pro~ed with the .nle ar1ct 
endosln1 the completed and 11&:ned Credit c,wner information form {attachltd). 

011c-e wt recelvt )'()Ur response we wlU prepare I d~ft Credit ~le A,reement (ts.Al for your coniidenitkx, 1rtd signl'lf. The 8CT will then e.xetute the signtd 
CSA. mate the a.ssodated payments an-d arrange for theuedlts to~tnnsferred. 

tf you ac~ pt the ea offer, It b Important that you note the Cred'rt ID and eNIJrethat these a-edits are not offere-d tor sale ID anolhef party. If the specified 
c,edihare not Ml~able, then the BCTc:annot proaedwtth thewle. 

Yl)IJ ate notob61ed loacapt any offer bytht BCTto pul'CNlse u editsassocqted wtth the suc.ceuful bid. 

tf you would lilt to discvu .any detaits of the p,oposed ule please do not hl!ittate to reply to boptendersf;bg.nJW-~. 

KJndrep rds 
BCT 81od'Nel'Sity Offset Proanim team 

It should be noted that $0.18 is an exact calculation as per the method approved by the DPI E. It 
is calculated as follows. The BOPC (Biodiversity Offset Public Calculator) managed by the OPIE 
produced a value for each T J BAM Credit of $143. FAP has been Equivalenced to 66 TJ BAM 
Credits and the total value of FAP's BAM Credits is thus $9,438. Therefore, according to this 
methodology the value ofFAP's 52,168 TJ BBAM Credits is $9,438152,168 = $0.18 

FAP assert that there is no logic to this methodology and that it is totally counter-productive to 
the aim of preserving the T J threatened species, because the costs involved in setting up the 

BioBank or Stewardship site far outweigh the value of the Credits and there is no financial 
incentive to protect them. And despite repeated requests, the OPIE and the BCT have provided 
no credible explanation for this method of calculation being adopted. 

FAP state that at the time they entered into Biobanking Agreement 393, if there had been any 
contemplation of such government interference in the Credits numbers and the free-market 
pricing, then they certainly would not have proceeded with the investment. 
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5. Response to the Scheme changes by FAP and their request for explanations and justification 

FAP advise that since August 2020 they have had considerable communication with BCT and 
OPIE in meetings and by email to lodge their objections and be provided with explanations for 

the changes to the scheme, which so dramatically affected their investment. 

To assist them with this, FAP engaged Mr Barry Buffier AM in 2020 as expert adviser. Mr Buffier 
was Chair and CEO of the NSW Environment Protection Authority from 2012 to 2017. 

FAP assert that the reduction to 66 BAM Credits and the revised estimate in values to $143 each 
and $9,438 in total were arbitrary decisions and that there was no prior discussion with 
landowners holding the Credits as required under \he Act. They further state that they have not 

been provided with any credible explanations from departmental managers about the large 
financial equivalence disparity and that these changes have been an arbitrary abuse of authority. 

FAP has provided considerable correspondence about this, with the following being typical 

examples. 

5.1 Internal department review of the new area assessment method for T J Credits 

On 22 October 2020 FAP met with Ms Michelle Chung, Director of the Biodiversity Offsets 
Scheme, and her staff. FAP was represented by Mr Jerry Lees, Mr Barry Buffier,  

, Lake Macquarie Council Environmental Planner, and  of WSP 
Parsons Brinckerhoff. 

FAP presented evidence that the new 'Area' method leads to erroneous results and is harmful to 
the T J species. FAP then requested an urgent review of the new 'Area' method and proposed a 
reversion to the original method. 

On 17 December 2020, Ms Chung advised FAP that the three experts who had recommended 
the use of the 'Area' method had reviewed FAP's evidence and decided to make no change. 

FAP assert that ii is totally unacceptable that the department had used the same three experts 
to review themselves instead of independent assessors and that this was very unprofessional as 
each of the reviewers was conflicted by their initial involvement. 

5.2 Email on 21 August 2021 from . Manager. Ecosystem Programs Biodiversity 
and Conservation Division OPIE. which stales in Point 7 'The equivalence is done on ecological 
basis only. No .consideration of finances is included. This is to ensure the ecological offsets for 
development are met by the new scheme. • 

This attitude has effectively consigned the T J species to oblivion. 

The full email is attached. 

5.3 FAP assert that BCT and OPIE have ignored the requirements in the Regulations for 
"Reasonable Equivalence' for BBAM and BAM Credits. 

Refer to Section 6 below. 

5.4 The email on 22 July 2020 from the Director of Conservation Programs Office of the Environment 
and Heritage to FAP advising that their 52,168 BBAM TJ Cred~s were now assessed as being 
66 BAM Credits. This was followed by a further email on 27 August 2020 advising that the 
assessed value of the 52,168 credits had been reduced to $0.18 cents each, giving a total 

estimated value of $9,438, with no word of explanation for either decision. This equates to the 66 
BAM Credits being worth $143 each. This value was produced by the BOPC (the public calculator 
for BAM Credits). 

5.5 On 28 October 2021. Mr Barry Buffier and Mr Jerry Lees had a Zoom meeting with Professor 
Niall Blair Chairperson of BCT and Mr Paul Elton, CEO of BCT to review FAP's situation: 

FAP advised the following: 
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They have received no satisfactory answers to their queries of OPIE as to how such changes 
could be made in what appears to have been an arbttrary fashion without Ministerial 
consultation as required by the Act, resulting in heavy financial loss for FAP. 
The relevant departments have consistently ignored their demands for explanations of their 
actions, with the result that FAP has made a submission to the State Ombudsman. 
FAP is proposing to claim compensation to recover their losses. 
FAP was treated unfairly by the BCT in their tender that concluded on 9 March 2020. The 
BCT tendered to buy 246 TJ BAM credits and instead bought 195 TJ BBAM credits for $70 
each from one supplier and offered to buy 51 TJ BAM credits from FAP equivalenced to 
40,132.64 T J BBAM credits (77 % of FAP's total T J credits) at a price per credit of $0.18 
(see email page 8 above). 

Professor Blair and Mr Elton responded with the following points: 

They said BCT is operating very well and they quoted figures to back that up. 
They said that FAP's problems were caused by OPIE processes. 
They defended BCT's actions in the tender of 9 March 2020 where Biobank 223 was treated 
more favourably than FAP. FAP disagreed. 
They agreed to revisit the details of these transactions and undertake an analysis and 
consider possible measures and solutions; to consult with FAP as this work progresses; and 
review the outcomes with FAP. 
They noted that FAP is the only supplier of Credits who has brought forward complaints this 
year. They advised that BCT had bought $69 million of Credits in a large number of 
transactions and only FAP has protested. 
They admitted there were problems with the pricing calculator and with the calculations of 
Equivalence. 
The calculator has been managed by OPIE and BCT has been proposing to take control of 
it for the last two years because of its defective results. 
They knew that FAP had made a submission to the Ombudsman (see Section 6 below) and 
were aware of the Ombudsman's interactions with the OPIE. 

On the 11 November 2021 Barry Buffier and Jerry Lees met with Paul Elton, CEO of the BCT. 
Because of their actions in running the tender Mr Elton proposed, subject to BCT approval, to 
offer to buy from FAP the total number of T J BBAM Credits (246) required in the tender at the 
price paid to the other bidder ($70). FAP indicated they would accept the BCT offer. 

5.6 Extracts from an email from Julianne Smart, Senior Team Leader, Ecosystem Programs, 
Biodiversity and Conservation Division, OPIE on 4 August 2020 

·1 also wanted to reaffirm that credit equivalence is designed to address the ecological 
equivalence between the Biobanking Assessment Method (BBAM) and the new Biodiversity 
Assessment Method (BAM) method. 

While if is a matter for you - I understand from other credit owners that they have adjusted the 
price when selling equivalent credits - where the volumes have been reduced to ensure financial 
equivalence.· 

This would mean the new BAM price forTJ would be more than $126,000 per Credit. Paul Elton, 
CEO of the BCT, told FAP that the highest value Credit in NSW is around $30,000. 

FAP assert that a price greater than $100,000 is not even remotely possible when the market 
price has been interfered with to such an extent. 

5. 7 FAP assert that BCT has ignored industry experts such as , Lake 
Macquarie Environmental Planner, and the Leading BAM Assessors NSW who wrote to them. 

 quotes "There is a standardised method for survey/counting plant clumps -
this comes from Payne R., Stevenson D. and Wellington R., 2002, A standardised method for 
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counting Black-eyed Susan populations •. This highly regarded expertise has been ignored by 
BCT. 

FAP refers to the following email extract from  on 10 November 2020 to John 
Seidel (Manager, Ecosystem Assessment, Biodiversity a & Conservation, DPIE) which shows 
clearly the effects of the area counting method. One example she gives is the following for a 
potential Council Acquisition: 

Belmont North Site - Council Acquisition 
The site that was the subject of a preliminary BAM assessment for Council to determine whether 
or not it would acquire was around 40 ha in total area. The proposed stewardship area was 26. 4 
hectares. It supported over 1,500 Tetratheca juncea plant (agreed by Michelle Chung (Director 
BOS) and all at the meeting of 29/09120 as being a significant cluster of TJ plants) clumps with 
the whole proposed stewardship site area (ie all three PCTs present) being suitable habitat 
for Tetratheca juncea. The species polygon for Tetratheca juncea was 26.4 ha and this 
generated 32 species credits for Tetratheca juncea. Overall, the feasibility of recouping just the 
management costs for the site (excluding the purchase price) from the sale of all biodiversity 
credits generated was very very poor. (Detailed documentation relating to this is commercial and 

is not available). 

5.8 FAP refers to the assertions by BCT that the above changes were necessary in order to efficiently 
manage the protection of the species, but this is not credible because they have ignored the 
financial aspects of reasonable equivalence which provide investor protection and demonstrates 
a disregard for the principles of the Biobanking Agreements. 

6. DPIE and BCT Policy of "Reasonable Equivalence· for BBAM and BAM Credits 

https://www.environment.nsw.gov.aultopicslanimals-and-plantslbiodiversity-offsets­
schemeloffset-obligations-and-credit-tradinglassessment-of-reasonable-equivalence 

7. 

The above site contains the following information: 
An assessment of reasonable equivalence may be necessary if you own Biobanking credits or 
have a Biobanking credit obligation. 

The Biodiversity Conservation Act 2016 together with the Biodiversity Conservation Regulation 
2017 commenced on 25 August 2017. They replaced the Threatened Species Conservation Act 
1995 (TSC Act) and associated regulation. 

The TSC Act had previously provided the framework for creation of biodiversity credits and 
biodiversity credit obligations (also called offset obligations). These are also known as 
BioBanking credits after the name of the program. 
The change in legislation also included a change in the method that was used to create 
biodiversity credits and to calculate offset obligations. 
To ensure that credits and credit obligations created under the TSC Act could still be used or met 
within the newer credit market, the Biodiversity Conservation (Savings and Transitional) 
Regulation 2017 (Savings and Transitions Regulation) preserved these credits and credit 
obligations. 
The Savings and Transitions Regulation also provided the power far the Environment Agency 
Head (EAH) to determine reasonable equivalence of these credits or credit obligations, that is, 
to determine reasonable equivalence for BioBanking credits or obligations to the new Biodiversity 
Offsets SCheme credit numbers and classes. 

FAP Submission to the NSW Ombudsman 

As a result of the lack of cooperation and the provision of credible explanations by DPIE and BCT 
and related departments, FAP made a formal submission to the NSW Ombudsman on 11 
January 2021, advising that they were proposing a claim for compensation covering their original 
investment and the loss of profit from the SPI free-market price ruling in August 2020 when BCT 
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8. 

and OPIE destroyed the market and requesting the Ombudsman to investigate the matter and 
make a recommendation in support of FAP's proposed compensation claim. 

As of the date of this Opinion the Ombudsman is still undertaking investigations into this matter. 

NSW Upper House Inquiry into the Biodiversity Offsets Scheme (BOS). June 2021 

As a result of widespread concern by investors and users about the management of the BOS by 
BCT and OPIE, the NSW Upper House announced on 29"' June 2021 that a parliamentary inquiry 
would be held ·10 examine the integrity of the BOS, with submissions due by 31st August 2021. 

https://www.parliament.nsw.qov.au/lcdocs/other/15713/Media%20release%20-%20PC7%20-
%20New%201nquiry%20into%20the%20Biodiversityo/o200ffset%20Scheme.pdf 

FAP has lodged a confidential submission to the Inquiry. In summary, FAP is asserting that OPIE 
and BCT have made arbitrary changes to the structure of the BOS and mismanaged its 
operations, including tenders for the sale of Offset Credits, causing FAP to suffer large losses 
with their investment. FAP's submission at this stage has been lodged on a confidential basis to 
not jeopardise any negotiations through it becoming public knowledge. 

On 10 July 2019, 63 NSW accredited assessors sent an open letter to the CEO of BCT 
expressing their concerns regarding a number of elements associated with BAM and BOS, 
stating that they have ·difficuffies recommending their clients enter into Biodiversity Stewardship 
Agreements (BSA) for the sole purpose of placing BAM credits on the 'open market' as it is often 
not a financially viable option under BOS.· Further in the letter they state We recognise a 

. potential lack of consistency when completing a credit equivalence associated with converting 
BBAM credits to BAM credits. · 

The following extracts from the NSW government's recent submission No. 97, pages 13 and 14, 
in regard to the Biodiversity Offsets Scheme should be noted: 

·The Biodiversity Offsets Scheme creates opportunities for landholders to earn income by 
managing their land for conservation. The Scheme's market-based approach creates significant 
new conservation opportunities supported by private sector investment. 

The Scheme does not guarantee a financial return for landholders selling credits. Establishment 
costs are recouped, management costs are met and profits are made through negotiating the 
sale of credits with buyers. The upfront establishment costs, including the cost of an accredited 
assessor preparing the biodiversity assessment and management plan, can be high and deter 
some landholders from establishing agreements. 

The publicly available charges produced by the BiodiversitY Offsets Payment Calculator may also 
influence landholders in deciding to enter an agreement by acting as a benchmark for biodiversity 
credit prices. . ............ Because credit buyers also have the option of transferring their credit 
obligation to the BCT, the Biodiversity Offsets Payment Calculator acts as a point of competition 
for credit sellers. 

The NSW government is implementing improvements to make if easier for landholders to engage 
in the Scheme. In particular, the BCT provides comprehensive guides for landholders and has 
introduced a financial assistance scheme that provides financial assistance to cover upfront 
establishment costs in some circumstances. . ...... .... The BCT purchases credits directly from 
landholders.• 

FAP advise that the government has actually removed the 'Calculator" from use as it was found 
to be a flawed method, but they are still officially espousing its use, as above. 

Professor Blair and Mr Elton confirmed to FAP in the meeting with them on 28 October 2021 that 
there were problems with the pricing calculator; that it has been withdrawn from public use and 
that the BCT is lobbying the Minister to take control over this area. 
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9. Proposed Claim for Compensation by FAP Nominees Ply Ltd in respect of their T J Credits 

FAP assert that the actions of the OPIE have effectively reduced the value of FAP's T J Credits 
by 99.9 % and FAP has been egregiously affected by the changes in the TJ BBAM Credits price, 

which fell from a published Spot Price of $160 per Credit in August 2020 to $0.18 per Credit, 
thereby reducing the total value of FAP's T J BBAM Credits from $8,340,000 to $9,390. 

FAP relied on the BOS, the BCT and the OPIE complying with their contractual obligations under 
the 2016 - 17 Act and Regulations, including the assessment of Reasonable Equivalence, which 

falls under the Act; as well as complying with the Terms and Conditions of Biobanking Agreement 
Number 393. FAP is proposing to claim compensation to recover their initial investment in the 
T J Credits and to be compensated for their loss of profits for the reasons set out in this Opinion. 

1 o. Charles O'Neil Appointment and Credentials 

FAP engaged me on 7th October 2021 to provide them with my assessment of their proposed 
claim for compensation with an independent written Opinion on the merits or otherwise of the 
proposed claim. I have been briefed by FAP director Mr Jerry Lees and by Mr Barry Buffier, 
Chair/CEO NSW EPA 2012-2018, including the supply of a considerable volume of 
documentation. 

My qualifications to provide this Opinion include the following: 
Fellow of the Chartered Institute of Arbitrators, recognised in more than 1 oo countries. 
Fellow of ACICA (Australian Centre for International Commercial Arbitration). 
Participation in more than 170 disputes in 8 countries, specialising in contract law, as an 
arbitrator, expert determiner, expert witness, neutral negotiator and party representative, 
with these disputes covering a range of commercial and infrastructure matters. 
My specialty area in dispute resolution is contract law, with the analysis and interpretation 
of the terms of contract for infrastructure and construction projects. 
Appointments have included international Dispute Adjudication Boards and Dispute 
Advisory Panels and university lecturing, e.g. I am guest lecturing at Melbourne University 
Law School on 9th December, for the third time. 
I am the author of two books published internationally - Human Dynamics in Construction 
Risk Management (2014) and Global Construction Success (2019). 
Recently I wrote a 1,900-word review for the International Construction Law Review on a 
new book by Dr Donald Charrett of Melbourne, titled 'Contracts for Construction and 
Engineering Projects•, to be published in November 2021. 

11. My Findings on matters relevant to the FAP compensation claim 

I have been provided with extensive documentation on FAP's investment in the original 
Biobanking Scheme under "The Threatened Species Conservation Act 1995", which was 
replaced by the Biodiversity Offsets Scheme (BOS) under "The Biodiversity Conservation Act 
2016" and "The Biodiversity Conservation Regulation 2017", at which time the 1995 Act was 
repealed, and of subsequent events affecting FAP's investment since the 2016 Act and 2017 

Regulations came into force. 

I have carefully reviewed the two Acts and the 2017 Regulations; all the documentation provided 
relating to FAP's investment; the departmental management of both Schemes; and I have 
submitted numerous questions to Mr Lees and Mr Buffier, which they have answered. 

This Opinion is focused on the key points relevant to the compensation claim. I have attached 
several key documents that provide supporting information to my Opinion. 

Before addressing the legal aspects of FAP's proposed compensation claim I herein set out the 
following observations and conclusions that I believe are relevant to consideration of the claim. 
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11.1 The 1995 Act was straightforward and understandable for potential investors and was 
supported by indicative market valuations and spot prices that were viable and attractive. 

11.2 When the 1995 Act was repealed and replaced by the 2016 Act and the 2017 
Regulations, all the Ministerial powers and the obligations and rights of the parties to the 
original Scheme were transferred to the new Scheme, including FAP'S Agreement 393, 
with one important difference. 

The 2017 Regulations include the provision for assessments of Credits to be in 
accordance with the policy of 'Reasonable Equivalence', as described in Section 6 
above, and this was clearly put in place for the protection of the early investors under the 
1995 Act, as well as to accommodate any future changes. On a careful reading of the 
related documentation, t find that the term 'reasonable equivalence· equates to 
reasonable financial equivalence as well as reasonable ecological equivalence and that 
there is no ambiguity or lack of clarity about the intent. 

11.3 There has been considerable correspondence and several meetings between FAP and 
BCT and with departments that fall under the auspices of the OPIE that have been 
involved in the Biodiversity Offsets Scheme. 

11.4 In regard to the repeated requests by FAP since July 2020 for explanations and 
justification of the processes and of the basis of calculations and values, I find that with 
the responses from the different departments there has been a notable degree of 
confusion and inconsistency in these responses, which demonstrates a significant lack 
of administrative understanding across the departments of how the processes and 
valuations should be applied and managed. 

I find that the responses and answers provided to FAP have been unacceptable, because 
they have been full of obfuscation and apportioning of responsibility to other involved 
departments. They have not provided credible, acceptable and reasoned justification in 
any way, as shown in the examples provided in Section 5 above. 

I find that these examples demonstrate an inexplicable disregard by the OPIE and its 
subsidiary departments of their contractual obligalions to the investor's financial 
protection under the Reasonable Equivalence provisions and a further confirmation of 
this were the actions surrounding the reduction of FAP's BAM T J Credits to 66 from 
52,168 BBAM T J Credits and the advice that their estimated value was effectively 
reduced to $9,390, followed by the lack of acceptable explanations thereafter. 

I have reviewed the 2016 Act in light of the above events and it is clear that the Minister 
has the power to review and amend the biodiversity assessment method, but subject to 
Division 2, Section 6.9 (2), which states: 
"The Minister is to undertake public consultation in connection with the review of the 
biodiversity assessment method and give the public an opportunity to make submissions 
in relation to the method." 
I find that FAP was not notified or made aware of any public consultation process in 
accordance with the Act in connection with the conversions of the BBAM T J Credits to 
BAM T J Credits and their subsequent values. 

And subject to Division 2, Section 5.11 Biodiversity Stewardship Agreements, which 
states: 
"The Minister must not agree to any variation of a biodiversity stewardship agreement 
unless satisfied that the variation does not have a negative impact on the biodiversity 
values protected by the agreement or that other measures required by the Minister have 
been taken by the owner of the biodiversity stewardship site to offset any such negative 
impact. " 
I find that the actions of the OPIE and the BCT did not comply with this requirement of 
the Act. 
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11.5 I find that the market for T J Credits has been severely impacted by the following two 
significant changes made by the BCT and the OPIE since the 2016 Act and the 2017 
Regulations came into force: 

Changes to the relative numbers of TJ BAM Credits imposed on FAP against their 
original BBAM holding - 66:52, 168 or 1 :790. 
The Credits price offered by BCT immediately after the above change of $0.18 for 
the original 52,168 Credits, totalling $9,438, which equates to $143 for each of the 
66 BAM Credits. 
This can be compared to the range of BBAM T J Credits prices before the above 
changes of $106 to $160, with the latter being the last price showing on the Spot 
Price Index in August 2020, before the changes. 

From my overall review, it is also notable that the level of communication from the 
departments to FAP and between the departments falls well below an acceptable 
standard for efficient government departments. Three standout examples are: 

FAP's tender on 11 th December 2018 for the sale of 195 TJ Credits, for which FAP 
could obtain no follow-up information despite repeated requests until 9th September 
2020. 
The email on 22 July 2020 from the Director of Conservation Programs, Office of 
the Environment and Heritage to FAP advising that their 52,168 BBAM T J Credits 
were now assessed as being 66 BAM Credits. This was followed by a further email 
advice that the assessed value of the 52, 168 Credits had been reduced to $0.18 
cents, giving a total estimated value of $9,390. 
BCT advised FAP that the changes were necessary in order to efficiently manage 
the protection of the species, but gave no further explanation. 

The significance of these three communications was that they contained no 
credible explanation for the changed numbers and values, including the logic of 
the methodology, and none has been forthcoming since from any of the Involved 
departments despite repeated requests by FAP. I find that the simple reference to 
a changed methodology of plant assessments and that It was necessary for 
efficient management falls well short of an acceptable explanation of decisions 
that had such a negative effect on FAP's Investment. 

11.6 Internal review of the new area assessment method for Tetratheca Juncea credits 

I refer to Section 5.1 above describing the situation of experts checking themselves and 
from that information I find that the way this was handled reflects poorly on the credibility 
and integrity of the management processes. 

11.7 NSW Upper House Inquiry into the Biodiversity Offsets Scheme {BOS\, June 2021 

I refer Section 8 above and the extracts from the recent NSW government submission to 
the Inquiry and in particular to the following two points: 

• "The Scheme does not guarantee a financial return for landholders selling credits.• 
The statement is correct in itself and FAP accepted that risks existed when they 
entered into the Scheme. However, I find that from the evidence presented the 
subsequent management actions have interfered with and undermined the market 
price for the T J Credits to a very significant degree. 

• The government is continuing to officially advocate the use of the Biodiversity Offsets 
Payment Calculator as shown in their submission to the Inquiry, even though it is no 
longer in use. I find that is an example of the government attempting to make its 
operations look efficient in the eyes of the Inquiry, which is quite misleading on the 
facts. 
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11 .8 The application of reasonable equivalence 

I refer to Section 5.2 above and the extract from  email of 21 August 
2021 , "7. The equivalence is done on ecological basis only. No consideration of finances 

is included. This is to ensure the ecological offsets for development are met by the new 
scheme.· 

And to Section 5.6 and the extracts from an email from Julianne Smart on 4 August 2020, 

·1 also wanted to reaffinn that credit equivalence is designed to address the ecological 
equivalence between the Biobanking Assessment Method (BBAM) and the new 
Biodiversity Assessment Method (BAM) method. 

While it is a matter for you• I understand from other credit owners that they have adjusted 
the price when selling equivalent credits - where the volumes have been reduced to 

ensure financial equivalence.· 

I find that that the equivalence on this basis is not in accordance with the requirements, 

which require financial equivalence as well as ecological equivalence. 
I further find that because of the extremely low financial value being proposed by DPIE 
and BCT on the BAM Credits, this effectively nullifies any protection of the T J species. 
The changes made to the T J Credits in particular have had a very negative impact on 
their ecological value as the Credits are so cheap that there is no incentive for a private 
landholder to protect them or for potential investors to show any interest in them. 

There would never be enough financial reward to justify entering into a T J Biodiversity _ 

Stewardship Agreement. 

11.9 Investment risk of the biodiversity investors 

I find it necessary to comment on the following extract from the government's submission 
to the Inquiry and other related comments and actions of the DPIE and its biodiversity 
departments that have adversely affected the investment position of FAP. 

"The Scheme does not guarantee a financial return for landholders selling credits.· 

It is all very well to make this statement, which is appropriate in the right context, 
but disclaimers about investor's risk certainly do not apply to a situation when the rules 
are arbitrarily changed after you invest causing heavy losses. In the private sector this 
may well amount to fraud or misleading and deceptive conduct, so why are no hard 
questions asked when a government department directly causes private sector investors 
to suffer substantial tosses from a government instituted investment scheme. 

I find that there has been a blatant disregard of FAP's investment position, resulting in 
substantial loss. It does not really matter whether it was incompetency or intentional or 
fraudulent. It does not appear to be fraudulent in that no one on the government side 
appears to have personally gained. However, in the case of Transport for NSW tendering 
to purchase 12,690 T J BBAM Credits (see Section 4 above) FAP state that TfNSW 
advised them that they were able to purchase them for less than $126,900 in total (i.e., 
less than $10 each) whereas they were valued at $160 each or a total of $2.03m by the 
Spot Price Index in August 2020. 

It is clear therefore that TfNSW, a government entity, benefited significantly from the 
change of rules at the expense of investors such as FAP. 

11. 10 Breach of contract 

In Australia, a cause of action for breach of contract arises where one party fails to 
perform its obligations under a contract. This may occur by way of non-performance or 
defective performance. If one party has breached a contract, they must compensate the 
other party to ensure that they are in the same position as if the breach had never 
occurred. This can include damages for a lost opportunity to profit or gain that a party 
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12. 

12.1 

12.2 

could have expected to receive if the other party had performed their obligations under 
the contract. 

I have examined all the documentation and actions between OPIE, BCT and other 
departments involved with FAP's Biobanking Agreement Number 393 and have identified 
two clear breaches of contract in the departmental management of this Agreement, as 

My Independent Opinion on the Compensation Claim by FAP Nominees 

I FIND THAT Biobanking Agreement Number 393 that was executed on 31 July 2018 by FAP 
and OEH was a valid contract between the parties with clearly understood and unambiguous 
terms and conditions in respect of the rights and obligations of both parties. VVhen this 

Agreement was transferred to the control of BCT as a division of DPI E, these rights and 
obligations were transferred without change and the legislated policy of "Reasonable 
Equivalence• was introduced lo protect the interests of investors for both the numbers and 
values of the Credits. The intent and purpose of introducing Reasonable Equivalence is 
absolutely clear in that it applies to both the ecological and financial areas and it imposes a 

contractual obligation on the government lo apply its provisions strictly. 

Having carefully reviewed all the evidence, 

I FIND THAT the government has not compiled with Its own leglslallon and is In Breach 

of Contract In three respects: 

12.2.1 A failure to oompetently and rigorously apply the provisions of Reasonable Equivalence to 
FAP's biodiversity credits. 

12.2.2 A failure to comply with the provision of The Biodiversity Conservation Act 2016, Division 2, 
Section 6.9 (2), which states: 
"The Minister is to undertake public consultation in connection with the review of the 
biodiversity assessment method and give the public an opportunity to make submissions in 
relation to the method. • 

12.2.3 A failure to comply with the provision of The Biodiversity Conservation Act 2016, Division 2, 
Section 5.11 Biodiversity Stewardship Agreements, which states: 
"The Minister must not agree to any variation of a biodiversity stewardship agreement unless 
satisfied that the variation does not have a negative impact on the biodiversity values 
protected by the agreement or that other measures required by the Minister have been taken 
by the owner of the biodiversity stewardship site to offset any such negative impact.· 

12.3 In respect of the integrity of management actions, communications and notifications given by 
the BCT and the OPIE and its subsidiary departments responsible for the Biodiversity Offsets 

Scheme, in relation to FAP: 

I FIND THAT the actions of the BCT and the OPIE since the 2016 Act and the 2017 
Regulations came into force have severely impacted the free-market pricing and trading of 
. the T J Credits to the extent that FAP's investment in the T J Credits has been reduced by 
99.9% from the SPI price of $160 in August 2020, which is still showing as current on the BCT 
SPI website al the date of this Opinion. 

These actions have effectively destroyed not only the free-market pricing of the T J BBAM and 
the T J BAM Credits but also the protection of the T J species by removing the incentives for 
landholders to protect them and for investors to finance the trading. 
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12.4 In respect of FAP's proposed compensation claim, 

I FINO THAT the evidence substantiates and justifies FAP's proposed claim for compensation 
and that the compensation should include the following sums, which are appropriate for 
breach of contract: 

An amount equivalent to FAP's total investment in the scheme of $3,468,246 in order to 
restore them to the original position at the time of their initial investment. 

An amount for damages that will compensate FAP for the loss of profit that they would have 
expected to make if the free-market pricing mechanism had not been artificially interfered with. 
I find that FAP's claim based on a valuation of $8,346,880 for 52,168 T J Credits at $160 each 
is justified, less FAP's original investment of $3,468,246, leaving the sum for damages as 
$4,878,634. 

Interest on the original invested sum at the statutory rate, dating from 31 July 2018. 

All legal and related costs for both parties to be paid by BCT. 

13. Appendices 

13.1 FAP Letter to NSWOmbudsman_11 Jan 2021 

13.2 Attachment 1_BioBanking Agreement 393 - FAP & OEH -31 July 2018 

13.3 Attachment 2_ T J Credits $369.93 August 2017, BCT Trust fund baseline credit prices 

13.4 Attachment 5_FAP Credits Ownership Statement_BA393_66 BAM Equ_23 July 2020 

13.5 Attachment 6_BBAM TJ Credits valued at $0.18 -27 August 2020 

13.6 Attachment 7 _T J Spot price $160_August 2020 

13.7 Attachment 8_Assessors BAM letter to BCT_ 10 July 2019 

13.8 Email from Julianne Smart to FAP - 4 August 2020 

13.9 Email from  to FAP -21 August 2020 

Signature: 

Charles O'Neil FCIArb 

Dated: 30 November 2021 

FAP Nominees Pty Ltd - NSW OPIE and BCT- Independent Opinion by Charles O'Neil FCIArb -30 November 2021 
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Charles O'Neil Opinion Appendices 13.1 

Submission to Ombudsman letter 

The NSW Ombudsman 

Attention Mr Paul Miller 

Dear Sir, 

1. We, FAP Nominees Ply Ltd (FAP), owners of BioBank 393, are lodging a complaint regarding 

the administration of the Biodiversity Offsets Scheme (BOS) in NSW by the Biodiversity 

Conservation Trust (BCT) and the Office of Environment and Heritage (OEH). 

2. The BOS was established under the Biodiversity Conservation Act 2016 and the Biodiversity 

Conservation Regulation 2017. This new scheme replaced the Biobanking Scheme that existed 

under the Threatened Species Conservation Act 1995. Consequently, credits calculated using 

the former BioBanking Assessment Methodology (BBAM) are now · calculated using the 

Biodiversity Assessment Methodology (BAM), which uses a different algorithm and with some 

species uses inputs of plant area as opposed to actual plant numbers. 

3. FAP has been egregiously impacted by these changes in respect of serious financial loss and 

despite continuous engagement with both BCT and OEH we have had no relief or been provided 

with any credible justification by BCT and OEH for their arbitrary actions causing this situation. 

4. In 2018 FAP was granted BioBank 393 (Attachment 1}. We were allotted 52,168 BBAM credits 

of the threatened species Tetratheca Juncea [Black Eyed Susan] under the Threatened Species 

Conservation Act. The BCT published the "Trust Fund Credit Price" for Tetratheca Juncea as 

being $369.93 per credit in August 2017 (Attachment 2). This valued our 52, 168 BBAM credits 

at $19.3 million. 

5. On 28/06/2019 we were advised that under the new 2016 Act our 52, 168 BBAM credits were 

being replaced by 26,084 BAM credits (Attachment 3). There was no explanation provided for 

this calculation or reference to any statutory regulation permitting this change. We query whether 

the original number was simply halved and if so, why? 

6. Then on 22/07/2020 we were told that these 26,084 BAM credits had been changed under a new 

area assessment method to an equivalent 66 BAM Tetratheca Juncea credits (Attachment 4 and 

Attachment 5). We were not given any reference to any statutory regulation enabling this change. 

Subsequent to this re-allocation to 66 BAM Tetratheca Juncea credits, we were advised by the 
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BCT Biodiversity Offset Program team on the 27/08/20 that 51 of these credits were equivalent 

to 40,132 of our original BBAM Tetratheca Juncea credits and now each credit had an assessed 

market value by them of$ 0.18 (Attachment 6). This valued our original holding of 52,168 BBAM 

Tetratheca Juncea to be only $ 9,390. 

7. On 27/08/20 our original 52,168 BBAM Tetratheca Juncea were valued by the BOS spot 

price index at $160 each (Attachment 7), equating to a total value of $8.34 million dollars. 

Therefore, the BCT was undervaluing our investment by approximately $8.33 million. 

8. The independent valuation range we received from 'Parsons Brinkerhoff' for our BBAM 

Tetratheca Juncea credits in 2014 was $10.43 million causing FAP to invest in the scheme in 

good faith. 

9. The above changes in the types and numbers of Tetratheca Juncea species credits issued and 

in their valuations are totally unacceptable in the manner in which they have been arbitrarily 

imposed without justification or regulatory reference and with extreme detriment to the valuations 

of investors, who were originally encouraged to invest in the scheme by both the BOS and the 

local Lake Macquarie council. 

10. In essence what we are being told is that these administrative changes are responsible for a 

capital loss of more than$ 8 million. incurred by FAP. 

11. This is despite numerous references on the department website (see link below) to the application 

of reasonable equivalence of BAM for existing BBAM credits. Investors have been relying totally 

on the monetary intent of "reasonable equivalence". 

https ://www. environment. nsw. gov. au/topics/animals-and-plants/biodiversity/transitional­

arrangeme nts/reasonable-equivalence-of-biodiversity-cred its-existi ng-biobanking-credits 

12. In addition to the loss that we have suffered, there is the issue of the Government continuing to 

promote what is clearly a scheme which puts investors in the environment in a high-risk 

precarious position. This has been formally brought to the attention of the BCT in 2019 with an 

open letter by key assessors appointed under the legislation (Attachment 8). This letter points 

out that the new scheme is counterproductive to the objective of protecting threatened species. 

13. We are therefore asking you to undertake a full review of our situation and the loss that we have 

incurred and recommend to Government that we receive full restitution of the value of our credits 

of not less than $8.34 million, on the basis that the scheme that we originally invested in no longer 

bears any resemblance to what it has now been arbitrarily replaced with. 
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In addition, we request that you undertake a full review of the scheme and the unintended 

consequences of the way in which the legislation is being operated. 

14. The following are the described actions, emails, and communications between FAP 
Nominees and representatives of the BCT, given to illustrate specific information that we 
believe is relevant to our complaint. 

15. In 2005 the operator of our superannuation fund put $2.65 million of my and my fellow members 

money into a loan to a diverse company. Following the 2008 global financial crisis the company 

went into liquidation and the only asset left was a second mortgage on a large block of land at 

Redhead near Newcastle. 

16. Prior to our involvement, this block was the subject of a legal case as to whether a housing 

development could be built. The proponents lost and the Industrial zoned land was changed to 

Environmental. FAP Nominees went to Lake Macquarie Council and the Council Environmental 

Planner, , convinced us to apply to have the land turned into a BioBank. 

17. Three Environmental Engineering firms tendered for the feasibility and we chose 

'Parsons Brinckerhoff'. They provided a comprehensive report and a credit valuation range of 

between $12.14 million and $17.50 million dollars for all our potential BioBank BBAM credits in 

June 2014. This encouraged us to proceed and we spent a further$ 0.82 million making the total 

investment$ 3.47 million. We formed FAP Nominees Pty Ltd (FAP) and most of the land was 

designated 'BioBank 393' in July 2018 (Attachment 1 ). 

18. By email dated 28/2/19 FAP was invited to obtain the 'Equivalent' number of BAM credits their 

BBAM credits were entitled to under the new Biodiversity Offsets Scheme (BOS) of the BCT. We 

did so and on 28/6/19 by email we received a Biodiversity Credit Ownership Report informing us 

that our 52,168 Tetratheca Juncea BBAM credits were equivalent to 26,084 Tetratheca Juncea 

BAM Credits (Attachment 3), with no explanation being provided as to how this was calculated. 

19. On 22/7/20 we received an email from , senior project officer, ecosystem 

programs, advising us that we would receive an amended Biodiversity Credit Ownership Report 

shortly. This report by email arrived the next day and reduced our 26,084 Tetratheca Juncea 

BAM credits to 66 Tetratheca Juncea BAM credits. We were informed this was because of the 

new area counting method (Attachment 4 and Attachment 5) but again no explanation was 

provided as to how these 66 credits were calculated. 

20. We have notified the BCT in numerous interactions that we believe the method the BCT has 

adopted to generate the BAM Tetratheca Juncea credits is grossly inequitable to our investment 
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and not at all fulfilling the objective of protecting this species. In fact, it is harmful.  

 the Lake Macquarie Environmental Planner, shows that inconsistent results are not 

only produced by using the area method but also that sites that are deemed "Significant' (more 

than 1500 Tetratheca Juncea plant clumps) under the BioBanking act are rendered 

uneconomical to protect under the BOS area method (Attachment 9 and Attachment 1 O). 

21. Barry Buffier,  (Parsons Brinckerhoff now WSP),  and I met with 

Michelle Chung (Director Biodiversity Offsets Scheme) and her staff on 22/10/20. We presented 

the above evidence that the 'Area' method leads to erroneous results and is harmful to the 

Tetratheca Juncea species. FAP requested that an urgent review of the erroneous new method 

be undertaken with the aim of reverting to the original method. On the 17 /12/20 Michelle advised 

us that the three experts who had recommended the use of the 'Area' method had reviewed our 

evidence and decided to make no change to the use of the method. We expressed shock that 

the department had used these same experts to review themselves instead of independent 

assessors and that this was very unprofessional and we strongly object to their finding. 

22. FAP strongly objects to the arbitrary manner in which the credits were twice changed in number 

and also with the conduct of the Tender of 9th March 2020. We believe the actions taken by the 

BCT with this tender mean that they are in breach of specific and implied terms of contract and 

that they have made inaccurate and negligent representations. We provide examples of how their 

Tender and Auction management has been grossly inefficient and lacking openness (Attachment 

11); and we strongly assert that their actions in regard to FAP are inequitable under Australian 

law and there is a clear case for restitution. 

For and On Behalf of 

FAP Nominees Pty Ltd 

Jeremy J Lees 

Director and Shareholder 
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BioBanking agreement 
ID number: 393 

Under the 

Threatened Species Conservation Act 1995 

for 

FAP Nominees Pty Ltd 

for 

Lot 4 DP 248860 & Lot 1 DP 42613 Cowlishaw Street, 
Redhead Biobank Site 

Lot 4 in Deposited Plan number 248860 
Lot 1 in Deposited Plan number 42613 
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Ecosystem credits for plant communllles types (Pen, ecological communities & threatened species habitat 
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1.SPECIES CREDITS 

CREDITS OWNED 

DOC20/591990-1 

BJooive~ifuc{~c!.i.ts'~r1@i't@n"i1Jt&~'ii!~·;i~.c/}$_'11.e'#?{f.(9llt'i..&~iJ.o'ftl~ijjf~~~JiJ,s,l9iliv¥Ml:tw.lf<ti!l!!ij~:~~[~~ll.q~cfi~m~~~~~~.li~~~~~~~ffl{l_~~$!4'~ 
Credit ID · · I Common Name - · ··· . •·. . · ' ·· · ,q Scientific ·Name· ·. ··.. . . ·•· •, · , · I Numberof credits 

735 Black-eyed Susan 

736 Wallum Froglet 

DETERMINATION OF REASONABLE EQUIVALENCE 

Table 6 

393 735 Black-eyed Susan 

BIOOIVERSITY CREDIT OWNERSHIP REPORT 

Tetratheca juncea 52,168 

Crinia tinnu/a 49 

·-~~-"~ 
,;,,•• 

Tetratheca juncea 66 
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DOC20/59199D-1 

Table 7 
. Equivalf!ryt:~peCi.es cr_e_dits~u~~de~rij~1.9~~~eg1ff;:~~(lleli!~~tii[Q~~~Q.j.~~!QS1~~r.si~i;ff;fi~~'.~~c~~Jii~\#~':}~~~ ~~~t~~~~~ t~f~f~!,~4J;~~~:~.~~~~~~t~X~~A-{~~~;:r; 
Source I Credit ID I Common Name. I Scientific Name j Number of credits 
Agreement 
ID 

393 736 Wallum Froglet 

AUTHORISATION 

This ownership report was issued on 23 July 2020 

Authorised by: 

Director of Conservation Programs 
Office of the Environment and Heritage 
Delegate of the Environment Agency Head 

BIODIVERSITY CREDIT OWNERSHIP REPORT 

Crinia tinnula 52 
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*  ~ ei aaaa.FAP Nominees August 27 2020 a t 3:41 pm A 
Notification of successful bid - BCT 2020 Statewide Biodiversity Credit Tender - FAP Nominees Pty... Details W 
To: Jerry Lees  

Charles O'Neil Opinion Appendices 13.5 
Submission to Ombudsman attachment 6 

Dear Jerry 

I am pleased to inform you that your bid has been successful In the Biodiversity Conservation Trust's {BCT) 2020 Statewide Biodiversity Credit Tender. Section 
1 of the table below {highlighted in blue) outlines the successful bids, including the credit type, number of credits the BCT seeks to purchase, and the total 
value of the purchase. 

The total overall value of the offer Is $7,293.00 {excl. GST) 

. -:. i-: Suc:cessfullilds ., .,. 
· • 

' 
r:' 

,•.,.• ,. .<· ,•-•. .' •" 
.,- : ;,~-.; 

, ·\ . . .. - . 
' .. :~ &~~1'c 

No.·ofliAM . Price per BAM Nii. ~fBBAM : Pr(ce per_• "" ,· .. 
' 

;\ Toiat"value· 
•· SSANo. Slte?am; - Credit~· e<i~1va1ent - ,. credit 2,-.;.,its . -~BAM credit {exc1.--~sn . • > l ~ .. _, . <: ' cieil1is ' (exct' GST} '. - - ·- "lexd. GST) _ -

393 Redhead 
Tetratheca Juncea 

735 
!Black-eyed Susan) 

51 $143.00 40,312.64· $0.18 $7,293.00 

Total value of successful bids (Exd. GST) $7,293.00 

•These credit numbers have been calculated based on the Biodiversity Credit Ownership Report prepared by OPIE (rounded to two decimal 
places). 

BBAM credit numbers will be rounded to the nearest whole number during preparation of credit transfer forms if the purchase Is accepted. 

Please note rounding may result in a slight variation between the final BBAM price per credit shown on the credit transfer form when compared 
with the figures above. 

To proceed with the aedlt sale please reply to this email by 5pm Wednesday 9 September 2020 confirming your Intention to proceed with the sale and 
enclosing the completed and signed Credit owner Information form (attached). 

Once we receive your response we will prepare a draft Credit Sale Agreement (CSA) for your consideration and signing. The BCT will then execute the signed 
CSA, make the associated payments and arrange for the credits to be transferred. · 

If you accept the BCT offer, It Is Important that you note the Credit ID and ensure that these credits are not offered for sale to another party. If the specified 
credits are not available, then the BCT cannot proceed with the sale. 

You are not obliged to accept any offer by the BCT to purchase credits associated with the successful bid. 

Please note that the Information contained In this email and the CSA Is commerdaHn-confldence to the credit owner and the BCT. 

If you would like to discuss any details of the proposed sale please do not hesitate to reply to ~tenders@bct.nsw.gov.au. 

Kind regards 
BCT Biodiversity Offset Program team 

-------·----------------------------·----------------------·---... ---·--------------------·----------------·------· ....................................................................... .. 





-
Charles O'Neil Opinion appendices 13.6 

Submission to Ombudsman attachment 7 

( "10e:;I.. -r(,4 .S 

so/rl 2-o 

~ oillwynia tenuifolia $75.00 -50.0% Downy wattle Sl.00 -90. 

1,-wio19 20t'1Vl0lf 

Cl.mbe""1d•~f'?,., ~Maming ·-- . a--. ..... 

2°"0112020 2&1074020 

lollde.-,.HH~• Ncw'i/'11,rnff... Y«ngo · H~RHeti 

BBAM 
Species 
Credits 





Charles O'Neil Opinion appendices 13.7 
Submission to Ombudsman attachment 8 

10 July 2019 

Paul Elton 
Executive Director and Chief Executive 
Biodiversity Conservation Trust 
59-61 Goulburn Street 
Sydney NSW 2000 

Dear Paul 

'Open letter' - Leading BAM Assessors NSW 

Our concerns regarding the BAM, BOS and BOPC 

Introduction 

This letter has been prepared by a group of experienced accredited Biodiversity Assessment Method 
(BAM) assessors in NSW. Collectively we have many years' experience in the private ecological 
consulting and the implementation of biodiversity offsets schemes in NSW. 

The signatories to this letter wish to advise we have concerns regarding a number of elements 
associated with the BAM and Biodiversity Offsets Scheme (BOS). As a result, our companies are 
having difficulties recommending that their clients enter into a Biodiversity Stewardship Agreement 
(BSA) for the sole purpose of placing BAM credits on the 'open market' as, in the opinion of the 
signatories, ii is often not a financially viable option under the BOS. Changes to the methodology and 
tools which support the scheme are required to make BSAs financially viable. In addition we have 
reservations regarding the application and use of the Biodiversity Conservation Fund (BCF) and 
associated Biodiversity Offsets Payments Calculator (BOPC). 

Our organisations and our lead assessors are a critical to the effective implementation of the BOS. 
The success of the BOS is largely contingent on us as private consultants and specialists working 
with our clients to adopt and implement the scheme as intended. This means developers adequately 
assessing and offsetting their biodiversity impacts and conservation landowners generating a fair 
return on their investment in an 'open market' environment. This is not lhe case since the BAM and 
BOS replaced the previous BioBanking Scheme. Our concerns are summarised below. 

2 Concerns 

The primary concerns held by this group of companies and their assessors relate to the following 
points: 

The impact of the BOPC on the viability of the biodiversity credits market. This tool is being used 
as a price indicator based on BioBanking Assessment Methodology (BBAM) credit sales and is 
being used to set credits prices for BAM credits. This is having the biggest impact on the 
economic viability of entering into Stewardship Agreements. The NSW Office of Environment and 
Heritage {OEH) have repeatedly stated this is not the intent however this is exactly how it is being 
interpreted by the market as it effectively set a 'ceiling price'. Ecosystem pricing estimates need to 
account for changes in credit generation rates under the BAM immediately. Species credit pricing 
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From: Julianne Smart  
Subject: Credit equivalence • Tetratheca juncea 

Date: 4 August 2020 at 3:44 pm 
To:  

Dear Mr Lees 

-

I am writing to acknowledge your email of 30th July with regard to an updated Biodiversity 
Credit Equivalence and Biodiversity Credit report. 

I understand that  has also contacted you to discuss your email and I wished to 
both acknowledge your concerns and to stress a few matters. 

First to identity that you still own your original volume of BBAM credits- nothing in the credit 
equivalence process changes that fact. You may still trade these as you have done so in the 

past. 

I also wanted to reaffirm that credit equivalence is designed to address the ecological 
equivalence between the Biobanking Assessment Method (BBAM) and the new Biodiversity 
Assessment Method (BAM) method. The update we undertook was in line with a process 
undertaken for all other holders of credit equivalence for Tetratheca juncea credits. It was 
undertaken to ensure parity amongst credit holders of BAM-equivalent BBAM credits. It 
resulted from the requirement to account for the change of the unit of measure for the 
species from count ( where the stems are counted) (used under the Threatened Species 
Conservation Act) to an assessment of the area of the species (used under the Biodiversity 

Conservation Act). The number of equivalent credits for all Tetratheca juncea credit holders is 
less than in the original BBAM credits. While it is a matter for you- I understand from other 
credit owners that they have adjusted the price when selling equivalent credits - where the 
volumes have been reduced to ensure financial equivalence. 

I hope this is of some assistance. 

Yours sincerely 

Julianne Smart 

Julianne Smart 
A/ Senior Team Leader, Ecosystem Programs 
Biodiversity and Conservation Division I Department of Planning, Industry and 
Environment 
T (02)  I E  
Level 7, 4 Parrramatta Square, Sydney NSW 
www.dgie.nsw.gov.au 
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From:  <f 
Subject: (Sensitive) Tetratheca juncea species credits 

Date: 21 August 2020 at 5:04 pm 
To: Jerry Lees  
--------· ---- ---- -·-· ------------------------------ ----- ---·--- -- - ·-- .. , .. - -· . ------·-·- -· 

Dear Mr Lees, 

Thank you for talking to me this week on Tuesday 18/8/2020. 

I appreciate you taking the time to explain to me the history of the site, your 
biobanking agreement, and your concerns with the updated credit equivalence for the 
Tetratheca juncea (TJ) species credits. 

As agreed, I have provided information in this email based on what we discussed. We 
willing to discuss further once you had had an opportunity to review the information. 

We discussed a range of information which I have summarised. 

Please feel free to share with this information the other owners. 

First we would like to again apologise that you are concerned about the change in BOS 
equivalence for your TJ credits. We apologise for providing a simple equivalence last 
year, and then updating it this year. It was the best we could at the time. We now use 
electronic mapping for the process of the credit equivalence for TJ to get an accurate 
calculation. 

You and the other owners are early adopters of this new form of conservation and 
investment. We want to support you and answer your questions. 

I can clarify that: 

1. You keep all your existing BioBanking species credits for TJ. BioBanking is the 
name for the previous scheme. They can still be traded as normal. 

2. As you are an early adopter, the Parliament via legislation, also allows you to 
trade your old credits in the new scheme. The new scheme is called the 
Biodiversity Offsets Scheme (BOS). 

3. This trading in both the old and new scheme is only available to BioBanking 
credits owners suGh as yourselves. 

4. For you to t rade your old credits in the new scheme, a credit equivalence using 
the new assessment system is calculated. 

5. Under the new scheme TJ credits are no longer calculated via count of plants. 
Instead is calculated by area covered by the plants. 

6. Your updated equivalence was prepared by one of our own accredited assessors, 
and then reviewed by Mr , who is familiar with your agreement. 

7. The equivalence is done on ecological basis only. No consideration of finances is 
included. This is to ensure the ecological offsets for development are met by the 

new scheme. 
8. The credit equivalence is an official note that is alongside your BioBanking 

credits, with a guaranteed ecological exchange rate. You still have the 
BioBanking credits. They still appear in the registers and can be traded. 
Additionally we can add the equivalent credits to the new BOS registers to assist 
in advertising these to buyers. 

9. Any trades that occur, even for BOS credits, are done BioBanking credits with 
the official note showing what the equivalence BOS credits are, if required. 

10. In your case the equivalence TJ was approx. 52,000 to 66. This is an 



approximately 1000: 1 ratio 
11. All biobanking credit owners with TJ credits have had their credit equivalence 

calculated using the same formula as yours. Also any new agreements will only 
use the new calculation. The BOS credit price may adjust over time to reflect 
this change. 

12. There are a few other plant species that change from count to area calculations. 
These are treated the same way. Some biobanking species credits no longer 
exist in the new BOS (Rosenberg's goanna) however these still remain as credits 
in the BioBanking scheme. 

13. The new TJ ratio has not yet been provide to the economics team who work on 
the Biodiversity Offsets Payment calculator (BOPC). This is for BOS credits. We 
will provide the team with the new ratio. 

14. The BOPC price may change given the new ratio, however we can't comment on 
or guarantee any future prices. The BOPC prices update quarterly. 

15. For however long that there are old TJ credits that haven't been used (retired), 
developers who request a equivalence for their old credit obligations are given a 
ratio of 1: 1. Credit obligations can be thought of as negative credits. 

16. This is done to encourage developers who need TJ credits to buy the existing 
BioBanking TJ credits rather than use the new scheme. This is deliberate 
decision of the Environment Agency Head. 

17. Some large project can take several years to get through the system. They are 
still able to use old credits for their obligations or get an equivalence at 1: 1 if 
there are still old TJ credits available. These projects may require 1000s of TJ 
credits as they effectively are forced to use the old calculation. They also have to 
use the old calculation if they choose to pay these credits to BCT ( 1: 1 ratio). 
The BCT then tries to purchase these "payed out" credits from owner such as 
yourself. 

18. As discussed any new agreements or developments will use the new BOS with 
the new TJ calculation. The prices over time may adjust to reflect these lower 
numbers of credits. 

19. We usually don't recommend using the BOPC for pricing as this just for 
developers who choose to pay out their BOS credits obligations. 

20. The recommended site for BioBanking credits prices can be found here: 
Biobanking SPI 
See page 3 of 6 for species credits 

21. As similar website for BOS credits will be released when more BOS credit trades 
occur. 

22. As mentioned, we are unable to comment on the Biodiversity Conservation Trust 
(BCT) tender bids or processes but I can confirm the BCT are aware of the new 
ratio for TJ. The BCT is separate from our Department. It was the BCT who first 
raised this matter with us. 

23. We are also unable to comment on purchase negotiations of TransportNSW and 
their decision not to cover transfer fees. I've noted it. 

24. I've included the new ecological process for calculating BOS TJ credits below. 
Our accredited assessors can provide more information if required. 

25. As I mentioned credits in both the old and new scheme for agreements are 
calculated and provided on the basis of the predicted increase of credits on the 
site. That is, the difference between the starting credits and a predicted number 
based on active conservation of the site. This means some medium quality sites 
may actually have more credits that high quality sites. It's the change in credits 
number that can be traded not the absolute values. 



Ecological method for Tl in the new BOS 
1. TJ is one of the species where the unit of measurement has changed from count 

to area (old Biobanking to new BOS). 
2. Where TJ has been recorded in mapped points, these are buffered by 30m and 

added together to calculate area of habitat. 
3. The credit equivalence for flora species assessed by area is basically: habitat 

area x predicted gain in habitat value 
4. If the species occurs across multiple vegetation zones, then each zone is 

calculated separately, and then added together to get a total. 
5. No financial considerations. 

As mentioned we are willing to discuss further once you had had an opportunity to 
review the information. 

Yours sincerely, 

 
 

Manager, Ecosystem Programs 

Biodiversity and Conservation Division I Department of Planning, Industry and Environment 
T  I M  I E  
level 4, 26 Honeysuckle Drive NEWCASTLE NSW 2300 
www.dP-ie.nsw.gov.au 
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Environment 

Our Vision: Together, we create thriving environments, communities and economies. 
The Department of Planning, Industry and Environment acknowledges that it stands on Aboriginal land. We 
acknowledge the traditional custodians of the land and we show our respect for elders past, present and emerging 
through thoughtful and collaborative approaches to our work, seeking to demonstrate our ongoing commitment to 
providing places in which Aboriginal people are included socially, culturally and economically. 
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