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OEH Prosecution Guidelines

1 Introduction

In respect of prosecutions that would be brought in the name of the Environment
Protection Authority (EPA), refer to the EPA Prosecution Guidelines at
http://lwww.epa.nsw.gov.au/legislation/prosguid.htm

The Office of Environment and Heritage (OEH) is a separate agency in the Planning and
Environment Cluster. The OEH Prosecution Guidelines were created in 2011 to provide
a set of guidelines for all prosecution activities of OEH.

OEH is not the only body which may institute criminal proceedings under the environment
protection legislation. Organisations such as the EPA may bring proceedings under
legislation administered by the EPA. The OEH Prosecution Guidelines are consistent with the
EPA Prosecution Guidelines.
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2 Office of Environment and Heritage

OEH has a broad range of responsibilities and administers legislation in respect of
conservation, heritage, national parks, Aboriginal heritage, flora, fauna and threatened
species. Broadly, OEH:

e works towards a healthy environment cared for and enjoyed by the whole NSW
community

e manages much of the state's natural resources, including biodiversity and native
vegetation

e manages natural, cultural and built heritage across the state, and

e undertakes biodiversity, plant, environmental and cultural heritage science and research
to improve decision making.

OEH’s wide-ranging responsibilities include:

e national parks and reserves management

e biodiversity, threatened species and native vegetation management

e Aboriginal culture and heritage protection

e built, natural heritage and historic houses protection

e sustainability programs, including environmental education, energy efficiency and water
conservation programs and renewable energy policy

OEH operates under a number of well-recognised 'brands'. The National Parks and Wildlife
Service logo remains associated with our national parks. OEH also provides services and
other support to the Royal Botanic Gardens and Domain Trust, NSW Environmental Trust,
Western Sydney Parkland Trust, Parramatta Park Trust, Centennial Park and Moore Park
Trust, Historic Houses Trust, Taronga Conservation Society Australia, Jenolan Caves Reserve
Trust, and the Environment Protection Authority



OEH Prosecution Guidelines

3 Principles of prosecution

3.1 Purpose of these guidelines

The purpose of these guidelines is to identify for the benefit of the public, including those
mostly affected by the legislation administered by OEH, and other prosecutorial organisations:

(a) the basis on which OEH will make a decision to prosecute

(b) the factors to be taken into account in deciding which persons are the appropriate
defendants

(c) the factors to be taken into account in deciding which charges to lay
(d) the factors to be considered in determining the appropriate jurisdiction to bring the trial
(

e) those significant cooperative measures that may influence OEH'’s decision to prosecute or
which OEH will submit may operate as important mitigating factors on sentence

(f) instances in which OEH may recommend the indemnification of witnesses, and

(9) factors considered by OEH before commencing an appeal against a sentence imposed on
an offender.

The guidelines are not legally binding on OEH or any other organisation. They reflect the
current policies of OEH. Those policies will be kept under review and any changes will be
notified publicly.

OEH administers a wide range of legislation. In some cases the legislation allows

organisations or persons other than OEH to institute criminal proceedings for certain offences.
Although those organisations or persons are not bound by these guidelines, it is intended that
the guidelines will provide a framework to encourage a consistent, fair and efficient approach.

Sl The decision to prosecute

The basic prerequisite of any prosecution is that the available evidence establishes a prima
facie case. However, as noted in the Prosecution Guidelines of the Office of the Director of
Public Prosecutions for New South Wales:

It has never been the rule in this country...that suspected criminal offences must automatically be
the subject of prosecution. Indeed the very first Regulations under which the Director of Public
Prosecutions worked provided that he should...prosecute 'wherever it appears that the offence or
the circumstances of its commission is or are of such a nature that a prosecution in respect
thereof is required in the public interest'. That is still the dominant consideration. (Sir Hartley
Shawcross QC, UK Attorney General and former Nuremberg trial prosecutor, speaking in the
House of Commons on 29 January 1951, atp. 3.)

This statement is equally applicable to OEH. The resources available for prosecution action
are finite and should not be wasted pursuing inappropriate cases, a corollary of which is that
the available resources are employed to pursue with vigour those cases worthy of prosecution.

3.3 Evidence

A prosecution should not be instituted or continued unless the available evidence is capable of
establishing each element of the offence and there are reasonable prospects of the offence
being proved. This decision requires an evaluation of how strong the case is likely to be when
presented in court.







































