8 February 2021

Hon Adam Searle MLC
Committee Chair
Parliament House, Macquarie St
SYDNEY NSW 2000

Dear Sir,
Inquiry into the high level of First Nations people in custody and oversight and review
of deaths in custody
Thank you for your invitation to Legal Aid NSW to make further comment in relation to the
evidence received by the Select Committee in public hearings held during December 2020.
Our response is detailed below and limited to commenting on evidence in the following
sessions:
3 December 2020:

Australian Medical Association, and Royal Australian and New
Zealand College of Psychiatrists.

7 December 2020:

NSW Police Force.
Law Enforcement Conduct Commission.
Department of Communities and Justice, Corrective Services NSW.

8 December 2020:

Justice Health and Forensic Mental Health Network.
Inspector of Custodial Services.

Improved health care
Legal Aid NSW strongly supports the evidence provided by Dr Smith and Dr McMullen on 3
December 2020 in relation to improvements to health care for First Nations people,
particularly mental health care in custody.
On behalf of the Australian Medical Association (AMA), Dr McMullen highlighted the
correlation between imprisonment and poor health, indicating that
“imprisonment can exacerbate and entrench the social and health disadvantages that
contribute to imprisonment in the first place.”
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With regard to Aboriginal and Torres Strat Islander deaths in custody, Dr McMullen
acknowledged that lack of access to appropriate healthcare is a significant factor in many
Aboriginal deaths in custody. 1
•

The first recommendation of the AMA was to improve health service provision to
Aboriginal and Torres Strait Islander people, specifically targeting mental health
conditions, substance use disorders and cognitive disability, which are significant
drivers of their imprisonment.

•

The AMA further recommended support of culturally safe and comprehensive primary
care and other health services, including those provided by Aboriginal communitycontrolled health organisations.

•

The final recommendation of the AMA was that NSW adopts workforce targets to
increase employment of Aboriginal health workers and health professionals in prison
health services to support them to deliver a culturally competent health service.

All these recommendations are consistent with Legal Aid’s position and the contents of our
earlier submission, and we strongly support their implementation. In particular, we reiterate
the likely benefits of a pilot program in NSW based on the progress made by Winnunga
Nimmityjah Aboriginal Health Service in delivering health services to Aboriginal inmates in
the Alexander Maconochie Correctional Centre in the ACT. 2

Failure to treat mental health
Attacking recidivism and reducing reoffending is a key NSW government target. Dr Smith
referred to:
“clear evidence that untreated or under-treated mental illness contributes to crime
levels and that good mental health care in appropriate settings prior to, during, and
post-contact with the criminal justice system reduces reoffending.” 3
He stated that:
“the evidence suggests that investment in early, effective and safe treatment of
mentally unwell people and appropriate settings means patients get the treatment
they need and helps keep our community safe.” 4
Legal Aid NSW strongly supports these views, advanced on behalf of the Royal Australian
and New Zealand College of Psychiatrists (RANZCP). Improving mental health care in the
community, together with mental health care in custody, will reduce imprisonment rates and
the number of deaths in custody, including the number of Indigenous deaths.
Specifically, we comment below on several issues raised during the evidence of Drs Smith
and McMullen:

Select Committee transcript 3 December 2020, p.31.
Select Committee transcript 26 October 2020 p.31-32, 35-37, particularly evidence of Julie Tongs.
3 Select Committee transcript 3 December 2020 p.30.
4 Select Committee transcript 3 December 2020 p.30.
1
2

Page 2 of 10

Intake screening for mental health and use of safe cells
Death in custody inquests have repeatedly identified deficiencies in the mental health
screening process of inmates on entry into custody, and the use of safe cells. Questioning of
various witnesses by the Committee indicated an interest in these areas. 5
Other issues commonly identified at recent inquests include:
•
•
•
•
•

the failure to identify past self-harm and suicide attempts;
the failure to obtain and review earlier medical records, both from within the custodial
setting and from community health providers;
the failure to obtain and provide psychiatric medications in a timely fashion;
the failure to identify psychosis and the danger of an inmate to either themselves or
others; and
lengthy waitlists to access mental health nurses and psychiatry services.

Inquest findings that demonstrate these failures are accessible to Committee members, and
we would encourage a review of these findings to better understand the breadth and depth
of inadequacies in mental health treatment. 6 Our Coronial Inquest Unit solicitors have
appeared as legal representatives in each of these inquests to advocate for improved health
care and to support family members and others affected by failings in the custodial system.
A: Glenn Russell
Glenn Russell was a 32 year old who had spent over 12 years of his life in custody. 7
Glenn entered custody in March 2015 with a recent history of self-harm, which
included reports to police and community medical personnel. He had stitches to his
forearms from a recent incident of self-harm, which were removed by Justice Health
nurses after 10 days in custody. The significance of his immediate past history and
self-harm attempts were not identified by Justice Health or Corrective Services during
the intake screening process. On intake, Glenn identified as having been medicated
in the community for schizophrenia and depression. There was a significant delay in
contacting his community GP, and he was not provided with his psychiatric
medication until 3 ½ weeks after entering custody.
After entering custody, his initial Justice Health screening assessment resulted in a
Patient Administration System (PAS) rating of 5, meaning that he required follow-up
but within no specified time frame. The Coroner found this was incorrect and entirely
inappropriate. 8 The evidence demonstrated he should have been PAS 2, requiring
mental health assessment within 3 - 14 days.
Glenn Russell committed suicide in his cell 7 weeks after entering custody, having
never been psychiatrically assessed by either a mental health nurse or psychiatrist
whilst in custody, despite his recent self-harm and past diagnosis of schizophrenia
and depression.

Select Committee transcript 3 December 2020 p.37-38 Dr Smith; 8 December 2020 p.24-28 Ms
Hoey, Justice Health.
6 https://www.coroners.nsw.gov.au/coroners-court/coronial-findings-search.html
7 Inquest into the Death of Glen Russell, Deputy State Coroner Stone, Findings 26 June 2018.
8 Glenn Russell Findings, para 1-2-113.
5
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B: Jonathon Hogan
Jonathan Hogan was a 23 year old Aboriginal man from Canberra. 9 He was identified
as having complex mental health needs when entering custody at Junee Correctional
Centre in August 2017. However, in the following 6 months, there was an abject
failure to provide adequate and timely mental health treatment. Jonathan had a
history of depression, schizophrenia and suicide attempts. He was psychotic on entry
into custody. Despite repeated orders by Local Court magistrates under s.33 of the
Mental Health (Forensic Provisions) Act to have him psychiatrically assessed and
sent to a mental health facility, this never occurred because Corrective Services said
he was a sentenced inmate.
A court-ordered Justice Health mental health assessment in September 2017 found
that Mr Hogan was acutely psychotic. Despite this finding, and the need for intensive
treatment, he was returned to Junee Correctional Centre and never received any
targeted treatment. The psychiatric report was never considered by clinicians at
Junee, and he was not reviewed at all by a mental health nurse or psychiatrist over a
period of almost 3 months leading up to his death. Jono committed suicide in early
February 2018 whilst alone in his cell at Junee. The Coroner found a clear need for
Aboriginal mental health workers at Junee Correctional Centre and made a
recommendation to that effect.
C: David Dungay
David Dungay’s death raises significant issues beyond the scope of this response.
However, in relation to custodial healthcare, evidence at the inquest into David’s
death in December 2015 demonstrated that failures in primary health care
contributed to a decline in Mr Dungay’s mental health. Mr Dungay had been a
diabetic since he was a young child. During the course of his lengthy incarceration,
since 2008, he attended several specialist appointments at the Diabetes Clinic at
Prince of Wales Hospital whilst incarcerated at Long Bay gaol. 10
Despite repeated requests by the Diabetes Clinic for increased monitoring and
follow-up, the evidence demonstrated that Justice Health did not facilitate Mr
Dungay’s attendance at follow-up appointments, nor provide the information on Mr
Dungay’s health status that was requested. With time, his diabetes became more
unstable and this likely played a role in events on the day of his death. 11
D: DJ and RP
DJ was killed in his cell at MRRC in 2012 by his cellmate BB. Over two years earlier,
RP had also been killed in his cell at MRRC, by a different prisoner. Their inquests
were heard together in 2018-19. 12 Each man had died after being placed with an
inmate who had an active schizophrenic illness. At inquest, the Coroner heard
evidence of significant resource constraints in relation to mental health beds and
access to treatment, both at MRRC and within the custodial system generally.

Inquest into the Death of Jonathon Hogan, Deputy State Coroner Grahame, Findings 6 May 2020.
Inquest into the Death of David Dungay, Deputy State Coroner Lee, Findings 22 November 2019.
11 The Coroner did not make findings on this aspect of David Dungay’s care and treatment, despite
receiving evidence and submissions on this issue.
12 Inquest into the deaths of RP and DJ, Deputy State Coroner Grahame, Findings 4 July 2019.
9

10
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In DJ’s case, it was clear that the psychiatrist assessing BB felt pressure to remove
him from a safe cell and put him into a normal cell placement, in order to not block
the system. If prison health facilities were adequately resourced, he would have sent
BB to the mental health screening unit at MRRC, or kept him in a safe cell. The
dangerousness of BB’s delusions was well-known to that psychiatrist, however the
evidence demonstrated severe bed shortages and lengthy waiting lists. 13 He said the
situation in 2019 was much worse than in 2012.
On behalf of Justice Health, appropriate concessions were made to the Committee by Ms
Wendy Hoey, particularly concerning blockages due to bed availability, and the release of
prisoners back into the general prison population despite them having very serious,
untreated mental health issues. 14
Legal Aid NSW supports the solutions offered by Justice Health, including:
•
•
•
•

Improved diversion of mentally ill offenders from the courts to local mental health
services. 15
Increased medium-secure and low-secure mental health beds in custody.
Improved treatment in custody, including by establishing subacute areas that provide
treatment and programs for mental illness.
Moving patients from the custodial setting into secure settings, including local health
districts, to access mental health treatment in hospitals. 16

Legal Aid NSW would support recommendations by the Committee in relation to these
specific proposals.

Involuntary treatment in custody
Legal Aid NSW strongly supports the position of the RANZCP, as put forward by Dr Smith, to
the effect that involuntary or “enforced care” should be provided in a hospital and not in the
prison system, as occurs currently through the use of Long Bay Hospital. 17 Confusion
sometimes exists between the Forensic Hospital at Malabar and Long Bay Hospital. To be
clear, Long Bay Hospital is a facility that has been gazetted as a mental health facility under
the Mental Health Act 2007. It is within the Long Bay complex run by Corrective Services
NSW, and the security and operation of the facility is governed by Corrective Services.
Prison officers guard mental health patients within that facility, specifically at E, F and G
Wards, which together have the capacity to house 40 patients. Nurses and doctors
employed by Justice Health provide mental health services.
David Dungay was a correctional patient at Long Bay Hospital at the time he was restrained
by prison guards and died in December 2015. He was housed in cell within G Ward, where
he was receiving involuntary mental health treatment. Force could be used to medicate him.
The assessing psychiatrist’s evidence was that there were about 50 people on the MHSU waiting
list, who are unmedicated and who are seriously mentally ill in regional gaols: see Inquest into the
deaths of RP and DJ, 28 February 2019, transcript p.18.
14 Select Committee transcript 8 December 2020 p.30.
15 Noting Ms Hoey’s evidence that diversion is only available at 22 of the 54 adult courts throughout
NSW, which is presumably a reference to the use of Mental Health nurses at these courts: Select
Committee transcript 8 December 2020 p.30.
16 Select Committee transcript 8 December 2020 p.30.
17 Select Committee transcript 3 December 2020 p.32-34.
13
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He spent about 22 hours per day in his cell. His main interactions were with prison officers
and Justice Health nurses and doctors. If Mr Dungay had been held in a hospital within the
community, as advocated by the RANZCP, then he would have been restrained by health
professionals and/or security personnel, should that have been necessary for his
treatment. 18 Instead, he was restrained by prison guards who were shown to have been
completely untrained in the dangers of positional asphyxia.
Dr Smith emphasised that NSW is the only state in Australia that treats prisoners who
require involuntary mental health treatment within the gaol system. All other jurisdictions
provide involuntary mental health treatment to prisoners (who have effectively been
scheduled) by sending them to mental health facilities outside of the correctional system.
Concerns raised by members of the committee as to the management of violent mental
health patients were countered by Dr Smith who indicated:
“there is data to suggest that people in prison who are acutely unwell can be
transferred to local health district hospitals with no increase in restrictive practices.” 19
Dr Smith referred to the practice in other states of transferring prisoners to secure
community settings:
“where they have long experience of dealing with people who are potentially violent
or aggressive or high risk.” 20
The Forensic Hospital at Malabar, which is staffed by Department of Health employees and
does not utilise prison guards, houses about 135 people with severe mental illnesses. Most
of these people are forensic patients. A large proportion of them have killed others and
subsequently been found “not guilty mental illness”, thereby becoming forensic patients. The
Forensic Hospital is equipped to deal with the most floridly psychotic and dangerous mental
health patients, many of whom have a violent history. Similarly, secure community mental
health facilities at Cumberland Hospital and other locations are also equipped to deal with
patients who are psychotic and dangerous.
Corrective Services NSW and NSW Health currently operate under a Security Conditions
Protocol which effectively mandates that the involuntary treatment of prisoners must occur at
Long Bay hospital, despite the availability of community-based mental health facilities (both
as a matter of practice, and as an option under the legislation). 21 The protocol provides that
transfer of a patient requiring involuntary treatment to a facility other than within a
correctional facility may only occur in exceptional circumstances. 22 There is no clinical basis
for this requirement, and it is completely contrary to principles which require equivalence in
health care. In contrast, when prisoners in NSW experience a physical illness requiring
inpatient intervention, they are transferred to a community hospital for specialist intervention.
It is unclear why a similar process is not occurring for those experiencing mental illness.
Our Mental Health Advocacy Service is aware of significant delays that prevent mentally ill
inmates being transferred from other gaols to the Long Bay Hospital. These delays are due
18 Security personnel in hospitals work under the direction of health care staff including nurses.
Management of mental health patients is driven from a health perspective rather than a security and
control perspective.
19 Select Committee transcript 3 December 2020 p.33.
20 Select Committee transcript 3 December 2020 p.33.
21 See attachment: Security Conditions Protocol.
22 See attachment: Security Conditions Protocol at 4.4.1 - 4.4.3.
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to inadequate numbers of mental health beds. Mental Health Review Tribunal annual reports
demonstrate prisoners wait one and two months or more to be admitted to Long Bay
Hospital after initial psychiatric assessments determine they require involuntary treatment.
During that waiting period they cannot be treated involuntarily. 23 No such delay occurs in the
community, where a person found to be mentally ill or mentally disordered is transferred
immediately to a mental health facility.
Once at Long Bay Hospital, mental health patients are detained in their cells, under prison
guard, for around 22 hours per day. No formal psychotherapy, group programs or allied
health services are offered. A recent scientific paper by eminent psychiatrists in relation to
Australian and New Zealand prisons found:
“the involuntary treatment of serious mental illness in custodial settings is likely to
compromise clinical care, carries a significant risk of serious harms, encourages
inappropriate management of prisoners and breaches human rights conventions.” 24
For these reasons, Legal Aid NSW strongly supports the treatment of all prisoners who
require involuntary treatment within community mental health facilities, not Long Bay
Hospital. We support a fundamental change of practice within NSW to align our State with
best practice, and the practice in all other Australian states – namely by discontinuing the
use of Long Bay Hospital for prisoners who are involuntary mental health patients.
This change in practice can be effected firstly by removing the gazettal of Long Bay Hospital
as a mental health facility under the Mental Health Act, thereby removing it as an option for
the treatment of correctional patients. 25 The existing legislation under the Mental Health
(Forensic Provisions) Act 1990 allows correctional patients to be transferred to community
mental health facilities. On a practical level, this change would require improved processes
at community mental health facilities to accept mental health patients that are prisoners. 26 It
may also require an increase in the number of community beds, including beds within secure
facilities for those patients who are potentially violent or aggressive or high risk.
Secondly, Legal Aid NSW proposes a recommendation by the Committee that the Security
Conditions Protocol be rescinded. Together these two actions would ensure that involuntary
mental health treatment for prisoners in mental health facilities outside of the correctional
system would become standard practice.

Independent oversight of Corrective Services by the Law Enforcement Conduct
Commission
Legal Aid NSW acknowledges the evidence of LECC Commissioner Lea Drake, in relation to
there being no independent oversight of Corrective Services as to misconduct that may have
occurred in relation to a death in custody. It also strongly supports her criticism of the delays
in the Coroners Court, and the impact this has not just on families of the deceased, but also
Such as being required to take medication.
Andrew Carroll et al, (2020): No involuntary treatment of mental illness in Australian and New
Zealand prisons, The Journal of Forensic Psychiatry & Psychology at 10.
25 See the process for involuntary treatment of prisoners under s.55 of the Mental Health (Forensic
Provisions) Act.
26 It would likely also require agreements between Local Health Districts and Corrective Services and
Justice Health to facilitate the transfer and treatment of prisoners to community mental health
facilities.
23

24
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on others, such as police officers whose conduct is under scrutiny. 27 Better funding of the
Coroners Court would alleviate some of these concerns.
The Committee has questioned whether LECC oversight of deaths in Corrective Services
custody would improve accountability and transparency, having correctly identified that
deaths in prison custody do not attract the same oversight as occurs when there is a death
in NSW Police custody.
We do not consider there is a wholesale need to alter the system that investigates deaths in
custody. Our primary submission is that the NSW Police would remain the key investigators
of any death in prison custody, acting under the direction of the NSW Coroner. The difficulty
of another body such as LECC being tasked with investigating deaths in custody is
demonstrated by the fact that even now, LECC staff do not attend regional Critical
Incidents. 28 When they do attend, LECC staff listen to investigations by NSW Police,
observe what is happening, but do not investigate themselves. The complexity of police
investigations and the expertise required of critical incident investigators were emphasised
by Assistant Commissioner Crandell. 29
In the experience of our solicitors, two of the major issues which result in pain and
disappointment for First Nations families of a deceased are:
•
•

the delays in the Coroners Court and lack of information to families (which are largely
due to inadequate resourcing); 30 and
the need for the system as a whole (NSW Police, Forensic Medicine, the Coroners
Court and other service providers) to become more culturally competent, through
employment of Aboriginal staff, cultural training, and special protocols which are
culturally specific and will improve experiences for First Nations families. 31

There is inherent suspicion on the part of Aboriginal families when a family member dies in
prison custody. Greater scrutiny as to whether any misconduct has occurred may help to
address these concerns and may play a preventative role that deters such misconduct. As a
general proposition, Legal Aid NSW would support increased and more timely scrutiny in
relation to potential misconduct surrounding a death in prison custody.
However, the exact mechanism for how this could be achieved is more difficult to determine.
For example, whilst LECC has expertise in complaint handling and assessing misconduct, it
does not have expertise in relation to Corrective Services and custodial settings. Its
expertise concerns law enforcement. Conversely, the Inspector of Custodial Services has
significant expertise in Corrective Services and custodial settings, including the important
matter of custodial health care, but does not have any judicial expertise or a complaint
handling function. 32 Further consultation may be appropriate if an oversight mechanism in
addition to the NSW Coroner is to be implemented for deaths in prison custody.

Select Committee transcript 7 December 2020 p.37-38.
Select Committee transcript 8 December 2020 p.42-43.
29 Select Committee transcript 7 December 2020 p.30, with most Critical Incident investigations being
lead by a Detective Inspector, with an average of 20 years experience.
30 Legal Aid NSW submission p.75-78.
31 Legal Aid NSW submission p.80-81.
32 Select Committee transcript 8 December 2020 p.44, noting that in the ACT, the ACT Inspector of
Custodial Services does have an investigative function concerning deaths in custody
27
28
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Promoting cultural competence
Despite the relatively large number of Aboriginal or Torres Strait Islander staff with NSW
Police, 33 in the experience of our solicitors, there remain high levels of dissatisfaction and a
lack of trust within the Aboriginal community as to investigations undertaken by NSW Police.
We support Assistant Commissioner Crandell’s evidence that developing a NSW Police
protocol in relation to dealing with families would be helpful, 34 in order to address issues
around levels of communication and the provision of information, particularly in relation to
Aboriginal families. We also repeat our earlier support for “the training of investigating police
to communicate appropriately with Aboriginal families and to better understand Aboriginal
culture, including cultural beliefs regarding post-mortem procedures, and kinship structures,”
particularly for those police investigating an Aboriginal death in custody or within a police
operation. 35
In terms of promoting cultural competence at the Coroners Court, we support the remarks of
Mr Shoebridge in relation to the need for a public engagement process concerning the
development of the proposed Coroners Court practice note regarding Aboriginal and Torres
Strait Islander deaths in custody. 36 The process of consulting First Nations organisations and
community members together with other stakeholders in a public forum to address existing
deficiencies in the coronial system would promote confidence in outcomes, and would allow
those organisations and community members to voice their concerns and develop their own
solutions. A recommendation to this effect by the Committee would be welcomed.

Systematic review of coronial findings and recommendations
In our earlier submission, we indicated that in relation to deaths in custody, “none of the
inquest findings and recommendations are the subject of further systematic review or
analysis by any NSW agency or body, in particular with a view to preventing or reducing the
likelihood of further deaths in custody.” 37
We supported the establishment of a Coroners Prevention Unit similar to Victoria, to assist
coroners in the development of prevention-focused coronial recommendations. We also
supported the establishment of a specialist death review team with a statutory basis, similar
to the Domestic Violence Death Review Team, to monitor and inform policy and systemic
change for all deaths in custody, particular Aboriginal and Torres Strait Islander deaths. 38

33 Select Committee transcript 7 December 2020 p.17-18, Assistant Commissioner Crandell indicating
NSW Police has 3.1 per cent or 658 Aboriginal or Torres Strait identified employees, including 470
police officers and 55 Aboriginal community liaison officers.
34 Select Committee transcript 7 December 2020 p.21.
35 Legal Aid NSW submission p.84-85.
36 Select Committee transcript 7 December 2020 p.54.
37 Legal Aid NSW submission p.87.
38 Legal Aid NSW submission p.88.
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A further possibility is that the Inspector of Custodial Services be given a specific function to
monitor coronial findings and recommendations, and report on those publicly in its annual
report. 39 Legal Aid would NSW would support that taking place in the event that our earlier
suggestions for a Coroners Prevention Unit and/or a death in custody review team were not
implemented. This would require a significant investment of resources, given the Inspector’s
current lack of resources to effectively fulfil its mandate.
We thank you for the opportunity to provide further comment on the evidence received by
the Select Committee and look forward to the Committee’s report and recommendations.

Yours sincerely

Brendan Thomas
Chief Executive Officer
Legal Aid NSW

Attachments:
Andrew Carroll et al, (2020): No involuntary treatment of mental illness in Australian and
New Zealand prisons, The Journal of Forensic Psychiatry & Psychology at 10.
Royal Australian and New Zealand College of Psychiatrists, Position Statement no.93:
Involuntary mental health treatment in custody, November 2017.
Security Conditions Protocol (section 76D of the Mental Health (Forensic Provisions) Act
1990) between Director-General, NSW Department of Health and Commissioner of
Corrective Services in relation to Forensic Patients and Correctional Patients.

39

Select Committee transcript 8 December 2020 p.44.
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Background
Incarceration rates in Australia and New Zealand have increased dramatically over the past
decade1 and many prisoners suffer from some form of psychiatric condition. Prisoners are 2 to 3
times as likely as those in the general community to have a mental illness and are 10 to 15 times
more likely to have a psychotic disorder (Ogloff, 2015; Butler et al., 2006; World Health
Organization, 2014). Custodial authorities face serious challenges when trying to manage
prisoners who develop severe psychiatric symptoms. For this reason, custodial authorities in most
Australian states and territories can order involuntary psychiatric treatment,2 but the laws allowing
them to do so lack the safeguards found in the Mental Health Acts.

Human rights
Both correctional and health agencies have responsibilities in relation to prisoners, but they may
have different perspectives on the best way to provide health care for those with mental illness.
However, clear guidance exists in a range of policy statements and human rights instruments.
Their fundamental principle is that prisons are not hospitals and should never be viewed as such.
United Nations human rights instruments state that all individuals have the right to access health
care appropriate to their needs regardless of their legal status. This is known as the ‘principle of
equivalence’. It is recognised in the Standard Minimum Rules for the Treatment of Prisoners, also
known as The Mandela Rules (United Nations General Assembly, 2015), the Principles for the
Protection of Persons with Mental Illness and the Improvement of Mental Health Care (1991), and
the Convention on the Rights of Persons with Disabilities (2008).
The principle of equivalence requires that prisoners be transferred out of prison if involuntary
treatment is needed, to ensure they receive appropriate care with proper safeguards. The Mandela
Rules state that prisoners ‘diagnosed with severe mental disabilities and/or health conditions, for
whom staying in prison would mean an exacerbation of their condition, shall not be detained in
prisons, and arrangements shall be made to transfer them to mental health facilities as soon as
possible.’ The World Health Organization supports this rule in the following terms: ‘there must be
clear acceptance that penal institutions are seldom, if ever, able to treat and care for seriously and
acutely mentally ill prisoners’ (WHO, 2007).
The National Statement of Principles for Forensic Mental Health was endorsed by all Australian
Health Ministers and it affirms this principle: ‘legislation should not allow coercive treatment for
mental illness in a correctional setting’ (Australian Health Ministers’ Advisory Council, 2006). The
Mason Report (the sentinel report underpinning forensic mental health services in New Zealand),
made a thorough review of adverse mental health outcomes of people being treated in prisons.
The report unambiguously stated, ‘no general distinction should be made between offenders and
non-offenders on the question of eligibility for treatment in hospital’ (Ministry of Health, 1988) and
this principle has been incorporated into the Corrections Act 2006 (NZ).
Involuntary treatment in custody also compromises the ‘principle of reciprocity’. This principle holds
that society has no right to remove civil liberties from patients for the purpose of treatment if
resources for that treatment are inadequate (Eastman, 1994; Fistein, 2009). If a prisoner
experiences psychiatric symptoms so acute that involuntary treatment is needed, they should

1

In Australia the prison population has increased from 25,400 in 2005 to 36,104 in 2015 in Australia. This
demonstrates an increase in incarceration rates from 155 per 100,000 people in 2005 to 196 per 100,000 in
2015. In New Zealand the prison population increased from 6048 in 2002 to 8618 in 2012. This equates to
an incarceration rate of 203 per 100,000 people. In New Zealand over 50% of prisoners are Māori and in
Australia over 25% are Aboriginal and Torres Strait Islander peoples. In New Zealand only 15% of the
population is Māori and just 3% of the Australian population is Indigenous (Australian Bureau of Statistics,
2015; Statistics New Zealand, 2012).
2 Crimes (Administration of Sentences) Act 1999 (NSW) s73(1); Corrective Services Act 2006 (Qld) s21(1);
Prisons Act 1981 (WA) s95D(d); Correctional services Act (NT) s92; SA Health (2014) Prisoners – Care and
Treatment in SA Health Services. Adelaide, South Australia: SA Health, 5.
Position statement 93: Involuntary mental health treatment in custody

Page 2 of 5

receive it from a specialist multidisciplinary team at a hospital; the care available in prison is not an
adequate substitute.

Clinical practice
In order for Australia and New Zealand to comply with these principles, it is critical that prisoners
suffering from mental illness can access the same quality of service or treatment as their nonoffender counterparts. This access is necessary to encourage recovery and self-care, and
interventions tailored to the psychiatric and criminal justice needs of offenders have been shown to
greatly reduce reoffending (Morgan et al., 2012). Given the over-representation of Aboriginal and
Torres Strait Islander peoples and Māori in prison populations, special attention must be paid to
their mental health needs to ensure equivalent mental health outcomes (Victoria Department of
Justice and Regulation, 2015).
Currently, Australia and New Zealand are a long way from providing equivalent services. Media
reports, Ombudsmen and coronial inquests have identified issues of concern, such as mentally ill
prisoners facing waits of over a year for hospital beds (SMH, 2012), and inappropriate
management of mentally ill prisoners (Victorian Ombudsman, 2014, 2015; Western Australian
Ombudsman, 2000; Radio New Zealand, 2017).
Given the delays in securing hospital treatment, and the challenges of managing mentally ill
prisoners, involuntary treatment in prisons may appear to be a pragmatic and cost-effective
approach. However, this approach is not only a serious violation of human rights, it also has
serious clinical implications.
When any treatment, including medication, is being administered involuntarily, multiple safeguards
are needed (such as a diagnosis of mental illness and an assessment of the patient’s capacity to
make treatment decisions). The principle of equivalence requires that if involuntary treatment is
necessary, it must be performed in hospitals to ensure that proper safeguards apply and
vulnerable prisoners are not placed at risk of direct harm.
Several risks arise when these safeguards are not in place. Disruptive behaviour in prisons may be
wrongly labelled as psychiatric illness and treated with inappropriate medication – which may be
accompanied by inappropriate control and restraint practices and solitary confinement. The danger
also exists that prison authorities may be more reluctant to transfer prisoners with genuine
psychiatric conditions to mental health facilities. ‘Despite the apparent humanity of treating
distressed mentally disordered people, the necessity of compelling treatment only in a hospital
setting provides suitable immediacy that transfer may be expedited, lest otherwise it is terminally
delayed while stopgap measures occur’ (Sullivan and Mullen, 2012).
Even if the safeguards found in the Mental Health Acts were present, prison would not be an
appropriate place to administer involuntary treatment, because the prisoner would not have access
to mental health care that is equivalent to what a non-prisoner would receive. For this reason, the
RANZCP also opposes the use of Treatment Orders for prisoners, unless they are used as a
means to facilitate transfer out of prison to an appropriate facility.
Every delay in transferring people to hospital risks exacerbating acute psychiatric conditions.
Ideally, beds will always be available in forensic mental health facilities on the basis of need, to
prevent delays in treatment. When such beds are not available, however, involuntary treatment in
prison should not be the default option. Depending on the jurisdiction, different alternatives may be
suitable, such as specialist services that facilitate the early diversion of low-risk inmates from
remand and prison to general mental health services, avoiding imprisonment altogether where
possible. General mental health services can play a larger role in meeting the clinical needs of
remandees and convicted offenders, although these services would need the capacity, the legal
provision and the will to accept transferred prisoners for treatment if such treatment is to be timely.
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Recommendations


The RANZCP is committed to eliminating involuntary mental health treatment in custodial
settings. Involuntary mental health treatment should only occur in appropriately designated
mental health services, outside of custodial environments, that are appropriate to individual
clinical and risk management needs.



The RANZCP supports legislation that enables prisoners to be diverted into appropriate
mental health settings if they are in need of involuntary mental health treatment.



The RANZCP supports principles that promote equivalence of care for those with mental
illness in the criminal justice system. Access to health care should not depend upon legal
status.



The RANZCP recognises that the prevalence of mental disorder amongst individuals in
custody is much greater than amongst the general community and that mental health services
need additional resources to respond to these clinical needs. Given the overrepresentation of
Aboriginal and Torres Strait Islander peoples and Māori in prison populations, additional
services to meet their needs are urgently needed.
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