
SIRA responses to Questions taken on Notice at the Law and 
Justice hearing 

1. PIAWE 

 

ANSWER 

In response to the disclosure of the icare Nominal Insurer PIAWE risk audit findings in 
February 2020, SIRA immediately broadened the scope of its first quarterly claims audit 
conducted as part of the 21 point action plan arising out of the Compliance and Performance 
Review into the Nominal Insurer Scheme to specifically include PIAWE calculations. Terms 
of reference are attached (Tab A). 
 
The claims audit program required onsite access to documentation and was delayed by 
COVID restrictions until suitable COVID safe adaptations could be arranged. 

The first quarterly claims audit has been completed and the second review is currently 
underway, with delays due to COVID 19 restrictions. The scope of the second SIRA 
quarterly claims audit also includes PIAWE.  



In addition, SIRA is undertaking a larger PIAWE audit of Nominal Insurer claims from 2012 
to 2019 and the terms of reference for that audit are also attached (Tab B).  This audit was 
also delayed due to COVID restrictions but SIRA has notified icare that it will commence in 
September 2020 and will include evaluation of the icare NI remediation program. 

2. QBE EMAIL/LETTERS 

 

ANSWER 

SIRA was aware of this allegation. SIRA is considering this allegation as part of an open 
investigation.  

3. EY REPORT ON THE KEY RISKS ASSOCIATED WITH THE 31 DECEMBER 2020 NI 
VALUATION 



 

ANSWER 

Ms Donnelly provided advice to the Committee’s secretariat on 18 August 2020 on 
publication of the EY report, for the Committee’s consideration. 

 

4. EY REPORT ON THE KEY RISKS ASSOCIATED WITH THE 31 DECEMBER 2020 NI 
VALUATION 

 

ANSWER 

Potential areas where a risk of bias towards positivity was highlighted in the EY report are 
well set out in the executive summary of the report and include risks to the valuation of 
weekly benefits, risks to the valuation of medical benefits and uncertainty in the valuation of 
work injury damages claims.   

 

5. ICARE’S LEGISLATIVE REQUIREMENT and POWER TO EXIT AN INDIVIDUAL 
FROM THE SCHEME  



 

ANSWER 

Insurers perform work capacity assessments and make work capacity decisions regularly 
throughout the life of a claim.  

For the purpose of assessing a worker’s entitlement to weekly payments after 130 
weeks, section 38(4) of the Workers Compensation Act 1987 (1987 Act) provides the 
insurer must ensure that a work capacity assessment is conducted during the last 52 weeks 
of the second entitlement period (i.e. after the worker has received a total of 78 weeks of 
weekly payments, and before reaching 130 weeks of weekly payments), and thereafter at 
least once every two years. 

Section 38(1) of the Workers Compensation Act 1987 (1987 Act) provides that a worker’s 
entitlement to weekly payments ceases on the expiry of the second entitlement period (after 
130 weeks), unless the worker satisfies the special requirements outlined in section 38.  

A worker who is assessed by the insurer as having no current work capacity, and this is 
likely to continue indefinitely, is entitled to weekly payments compensation after the second 
entitlement period.  

A worker (other than a worker with high needs) who is assessed by the insurer as having 
current work capacity is entitled to weekly payments compensation after the second 
entitlement period only if: 

 the worker has applied to the insurer after receiving 78 weeks of weekly payments, and 
 the worker has returned to work 15 hours or more per week and is in receipt of current 

weekly earnings of at least $155 per week (as indexed annually), and 
 the worker is assessed by the insurer as being, and as likely to continue indefinitely to 

be, incapable of undertaking further additional employment or work that would increase 
the worker’s current weekly earnings. 

A worker will need to satisfy each of these requirements to continue to be eligible to receive 
weekly payments of compensation after 130 weeks. 

The Workers Compensation Commission (Commission) has jurisdiction to consider  work 
capacity decisions made on or after 1 January 2019. Workers who disagree with all or part of 
an insurer’s work capacity decision have the right to request a review by the insurer. A 
worker can either ask for a review by the insurer or lodge a dispute directly with the 
Commission.   

SIRA has published detailed guidance for insurers on work capacity assessments and 
decisions (refer GN 3.9 Work capacity assessments and decisions, and GN 5.4 Weekly 
payments after the second entitlement period).   
 



6. BROKERAGE PAYMENTS (1/4) 

Mr DAVID SHOEBRIDGE: But the Act is explicit. It says: 
A licensed insurer— 

and icare is a licensed insurer— 
shall not pay any amount by way of commission or other remuneration to an insurance 
broker, agent or intermediary in relation to the issue or renewal of a policy of insurance. 

It could not be more explicit, could it? 
Ms DONNELLY: It would be a noncompliance, yes. 
Mr DAVID SHOEBRIDGE: But it is not a small noncompliance. 
Ms DONNELLY: No. 
Mr DAVID SHOEBRIDGE: It is $11.5 million just last year. My question is, what is 
happening on that? 
The Hon. TREVOR KHAN: Before you get on to that, can we just clarify with Mr Parker, 
what did icare describe the payment as? 
Mr PARKER: They have got a name for a project, so they do have a name for it, which I 
cannot remember. 
The Hon. DANIEL MOOKHEY: Is it risk consulting services? 
Mr PARKER: I am not sure if that is it. 
The CHAIR: You can take it on notice. 
Mr PARKER: We did ask for some documented 
 

ANSWER 

The program is called Protect Together (P2) partnership. According to a document provided 
by icare dated 10 March 2020, the program primarily relates to injury prevention. An extract 
from the said document is provided below.  

 

SIRA has initiated an audit of the use by icare of the Workers Compensation Insurance Fund 
to assess compliance with s154E of the Workers Compensation Act 1987. This remains an 
open investigation. 

 

7. BROKERAGE PAYMENTS (2/4) 

 

ANSWER 



SIRA has not been provided with any evidence that these payments have stopped.  

SIRA is aware of an article published by Insurance Business Australia on 18 August 2020 
titled, “icare’s Protect Together injury prevention program wields results”. This article 
conveys that icare is continuing with this program. 

 

8. BROKERAGE PAYMENTS (3/4) 

 

ANSWER 

SIRA initiated its investigation into payments to brokers in June 2020. The investigation will 
be subsumed into the broader audit of the use by icare of the Workers Compensation 
Insurance Fund to assess compliance with s154E of the Workers Compensation Act 1987. 
This remains an open investigation. 

 

9. BROKERAGE PAYMENTS (4/4) 

 

ANSWER 

SIRA has not been informed of what details of the P2 broker program have been provided to 
the icare board.  

 

10. FUNDING RATIOS 

 

ANSWER 





As with all legislation introduced by Government, the changes were based on Cabinet 
consideration and then ultimately decided by the Parliament. The five-year Statutory Review 
is an opportunity for Government to reconsider the effectiveness of the current regulatory 
arrangements and SIRA will put forward options as part of the review process.     

SIRA regularly considers the effectiveness of relevant legislation - including SIRA's 
regulatory powers - in achieving the objectives set out in the State Insurance and Care 
Governance Act 2015, workers compensation laws and other relevant legislation. For 
example, matters such as pre-injury average weekly earnings (PIAWE), prudential 
regulation, data quality and licence conditions have been discussed at various times. It 
should be noted that that formal advice for Cabinet consideration of legislative change is 
Cabinet in Confidence.  

At the recent Law & Justice hearings for the 2020 Review of the Workers Compensation 
Scheme, the SIRA Chief Executive provided some suggestions for increased powers - 
particularly clear powers for SIRA to impose any licence conditions consistent with the 
legislation on any insurer or agent in the NSW workers compensation system.  She also 
noted that the 2015 reforms introduced a power into the Workers Compensation Act 1987 for 
the making of a prudential regulation, but this regulation has not been made.  

In 2016, SIRA published a discussion paper and sought submissions regarding the 
regulation and supervision of workers compensation insurer premiums, market practices, 
financial and prudential requirements. 

SIRA regulates workers compensation and other schemes and has regulatory oversight of 
icare's management of those schemes. SIRA does not regulate icare as an entity.  

icare “acts for” the NI in accordance with Act. However, icare itself does not have any 
obligations under the workers compensation legislation; and things done by icare on behalf 
of the NI are taken to have been done by the NI. 

icare has the responsibility for administering the NI but does not own and is not legally 
responsible for, the financial liabilities of the NI which ultimately reside with the employers of 
NSW.  

The NI has a unique statutory, governance and regulatory structure. It is established under 
Division 1A Part 7 of the 1987 Act with an unconditional licence to issue policies of insurance 
to NSW employers (section 154B(1) 1987 Act). It does not require an authorisation under the 
Commonwealth Insurance Act 1973 to operate and hence is not regulated by the Australian 
Prudential Regulation Authority.  

The NI is taken to be the holder of an unconditional licence (with the exception of the need to 
comply with the Market Practice and Premiums Guidelines). SIRA can impose conditions on 
insurer licences, the contravention of which is an offence. The prevailing view is that SIRA is 
not able to impose conditions on the NI’s licence. SIRA can also cancel or suspend an 
insurer’s licence under s183. This does not apply to the NI. 

Similarly, icare is not the insurer in its role of managing SICorp which acts for the Treasury 
Managed Fund (TMF). The TMF meets workers compensation claims on behalf of 
Government employers (who are deemed self insurers under Section 211B of the 1987 Act). 
SIRA can only impose licence conditions on those Government employers with the approval 
of the Treasurer. 

12. ICARE BUSINESS PLAN 



 

ANSWER 

Copies of the icare Business Plan and revised supplement are attached. 
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1. Purpose 
1.1 This document sets out the Terms of Reference for SIRA’s ‘Nominal Insurer (NI) Quarterly 

Claims Management Compliance and Performance Reviews. (The ‘Quarterly Reviews’) 

2. Background 
2.1 During 2019, SIRA conducted a compliance and performance review of the NI. Part of that 

review, conducted by EY, was a claims file review of a sample of NI claims from the 2018 
accident year. The review was conducted by three senior claims specialist including one 
authorized officer from SIRA. 122 claims were reviewed that were selected based on a 
stratified random claims sample. 

2.2 In order to conduct a claims file review that was as objective as possible, a questionnaire 
was developed that would lead to a consistent assessment of each claim reviewed. This 
questionnaire consisted of approximately 170 mostly binary questions that had to be 
completed by the file reviewer. In addition, several dates and payment amounts were 
collected. The file reviewers also had free text fields they could use to record observations 
or other items not covered by the questions. The questions covered the following stages of 
the claims process: 

2.2.1 Claim acceptance and triage 

2.2.2 Liability decisions 

2.2.3 Ongoing liability and work capacity assessment 

2.2.4 Injury management and return to work 

2.2.5 Medical treatment and costs 

2.2.6 Weekly benefit assessment and payments. 

2.3 Once each questionnaire was completed, all results were collated and analysed. 

2.4 SIRA’s response to the compliance and performance review of the NI included a 21-point 
action plan. Action number 10 stated: 

2.4.1 “During 2020, SIRA will conduct and publish a quarterly compliance 
and performance audit of claims management by the NI, under 
Division 4 of the Workers Compensation Act 1987, including file 
reviews utilising an enhanced methodology. Audit reports will be 
provided to the SIRA and icare boards. The first audit will commence 
in February 2020 and will be undertaken by EY in accordance with 
Terms of Reference to be finalised by January 2020” 

2.5 This document constitutes the Terms of Reference referred to in the above statement. 
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4. Injury 
management 

► Appropriateness of injury management plan 
► Compliance with section 45 of the Act 
► Evidence of employer involvement in getting injured worker 

back to work 
► Appropriateness of any appointment of rehabilitation 

provider 
► Effectiveness of rehabilitation provider 
► Appropriate communication with all parties during 

rehabilitation 
► Appropriate review of injury management plan on an ongoing 

basis as treatment progresses 

5. Medical 
management 

► Appropriateness of information used to prepare the medical 
treatment plan 

► Ongoing review of medical treatment plan 
► Appropriate use of IME and/or MSP 
► Appropriate detail recorded on file to assess cost of medical 

treatment 
► Required approvals for surgery 
► Assessment of actual costs relative to expected 
► Appropriate monitoring of treatment and its effectiveness 
► Relevant challenge to treatment plan if proving ineffective 

6. Weekly 
benefits 

► Appropriate evidence recorded on file to enable calculation of 
PIAWE 

► Accuracy of PIAWE calculations 
► Weekly benefits paid in accordance with medical certificates 

(work capacity) recorded on file 
► Appropriate reimbursement schedules on file to justify 

payments made 
► Timeliness of payments made 

7. Data quality Check quality of certain data fields (if relevant) including: 
► Date entered insurer system 
► Work status code 
► Work status date 
► Date ceased work 
► Date resumed work 
► Number of days absent 
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5. Review Activity  
5.1 The Quarterly Reviews will involve: 

5.1.1 Using a consistent set of evaluation criteria to assess files (the same criteria as used 
for the initial NI review). 

5.1.2 Reviewing the sample of files based on this evaluation criteria and recording the 
findings. 

5.1.3 Consulting with an assigned icare contact person as needed to clarify relevant 
matters in each claim. 

5.1.4 Consolidating the individual review findings and discussing the main issues 
emerging with icare. 

5.1.5 Documenting the detailed review for each file. 

6. Assessment Principles 
6.1 In assessing the claim files the following guiding principles will be used: 

6.1.1 Questions are structured such that Yes is a positive response. 

6.1.2 Either Yes or No is a preferred response rather than N/A, which should only be used 
when it is a patently correct response. 

6.1.3 Many questions relate to timeliness. If evidence was necessary but was not 
obtained, it is therefore not timely. 

6.1.4 Where a question assesses evidence on file, the evidence must be clear and not open 
to interpretation, otherwise the answer is No. 

6.1.5 Some areas of assessment are by their nature subjective, the reviewer shall apply 
professional judgement and have consideration of all aspects of the claim. 

7. Reviewer Conclusions 
7.1 The results of the claim file review will allow the reviewer to draw conclusions with respect 

to the quality of claims management on: 

7.1.1 The appropriateness of actions taken to assess liability initially and on an ongoing 
basis. 

7.1.2 The effectiveness of liaison between icare, EML, the claimant and the employer in 
order to affect a successful return to the workforce. 
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7.1.3 Whether actions taken are proactive or reactive. 

7.1.4 The timely and appropriate use of service providers. 

7.1.5 Whether provider over servicing is identified and acted upon. 

7.1.6 Whether actions are being taken where treatment is not reasonably necessary. 

7.1.7 The evidence of strategic application of the legislation to promptly bring the claim 
to conclusion. 

7.1.8 The commercial focus of claims strategy and decisions. 

7.1.9 The management of claim payments. 

8. Composition of Review Teams 
8.1 Where practical to do so, the Quarterly Reviews will generally be conducted by the same 

reviewers. The Quarterly Review teams will generally be comprised of two independent 
and experienced claim file reviewers from EY, and one Authorised Officer from SIRA. 

9. Claims Sampling 
9.1 Claims for each Quarterly Review will be drawn from a stratified random sample using 

the following strata: 

9.1.1 Date claim reported between 1 January 2019 and 31 December 2019 and claim open 
status 

9.1.2 Liability status of provisional, accepted or denied 

9.1.3 Injury type of fracture, sprains, psychological injury or other 

9.1.4 Weekly benefits duration of <1 week, 1-4 weeks, 4-13 weeks, 13-26 weeks or 26+ 
weeks 

9.1.5 A minimum of 10 psychological injury claims will be reviewed 

9.2 Each Quarterly Review will sample 120 claim files. Based on the findings of the initial file 
reviews, the Quarterly Reviews will focus on claims managed by EML. The Quarterly 
Reviews may also sample from any of icare’s Authorised Providers (APs). 

10. Data and Information   
10.1 Data requirements for the Quarterly review will include, but may not be limited to: 
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SIRA Data 

10.1.1 CDR data as at 31 December 2019 (claims header). 

icare Data 

10.1.2 Documentation of any changes made to the claims operating model since 30 June 
2019. 

10.1.3 The current triage segments and target case loads. 

10.1.4 The current decision making framework between icare and EML. 

10.1.5 The current process for case managers to engage with the MSP. 

10.1.6 Current APs, the start date of the AP and the current number of claims reported to 
the AP (in the 12 months to 31 December 2019) 

11. Timing  
11.1 Each Quarterly Review is anticipated to take approximately 8 weeks to complete, based 

on the following key activities: 

11.1.1 One week of preparatory coordination 

11.1.2 Three weeks to conduct review of 120 claims  

11.1.3 One week to undertake analysis or review finding and identify and execute any 
additional information requirements 

11.1.4 Two weeks to prepare of initial draft report 

11.1.5 One week to review of draft report and prepare of final report  

12. Planning and Coordination 
12.1 SIRA will designate a Lead Reviewer for each Quarterly Review. The Lead Reviewer will 

be responsible for preparing a Review Plan for each Quarterly Review and sharing that 
plan in advance of review commencement with the identified icare Lead Contact. 

12.2 The plan will detail the following information relation to each Quarterly Review (Plan 
template at Appendix 1): 

12.2.1 Location for the conduct of onsite review activity 

12.2.2 Name and contact details of icare’s principal point of contact for the review 
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12.2.3 Name and contact details of other icare employees assigned to assist the Review 
team 

12.2.4 Description of the review objectives  

12.2.5 Description of the review scoping and/or focus if narrower that the scope generally 
provided under these terms of reference 

12.2.6 Schedule for conduct of any onsite review activity 

12.2.7 Resource requirements to be provided by icare or its agents during onsite review 
activity 

12.2.8 Name and contact details of the Lead Reviewer 

12.2.9 Names of all Review Team members, including the identification of any formal 
designation such as “SIRA Authorised Officer” under applicable legislation 

12.2.10 Details of claims to be made available for review 

13. Amendments 
13.1 These Terms of Reference may be subject to amendment between each of the Quarterly 

Reviews, only to the extent that the amendments seek to address some aspect of earlier 
review findings. Any such amendments will be promptly communicated to icare.  

14. Reporting 
14.1 EY will produce a report detailing the findings and analysis of each of the four Quarterly 

Reviews and as well as final report with consolidated findings and analysis. EY will 
present each of the reports to the SIRA executive outlining findings and conclusions. 
Consistent with Action 10 of SIRA’s of 21 point action plan, the reports will be published 
by SIRA. 
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 Reimbursement schedules on file support payments made, 
where applicable  

PIAWE 
recalculations  

 Insurer recalculation of PIAWE supported by evidence on file  
 Evidence of appropriate review and remediation of 

entitlements, where applicable   

 
PIAWE Agreements  
 

 Evidence that PIAWE agreements made as per regulation 
requirements, if / where applicable   
 

The focus of the audit and claim stage to be assessed as per the primary objective is to 
determine insurer compliance with the legislative requirements.  

Observations may be made if and where claims handling conduct may not be aligned to 
SIRAs expectations.   






























































































































