Memorandum 

Answer to question on notice taken from Mr Shoebridge MLC on 24 July 2018 during the course of a hearing of the Standing Committee on Law and Justice 

1.0 Background

1.1 Mr Shoebridge has asked the NSW Bar Association whether other legislative provisions dealing with pre-injury earnings are of assistance to the Committee in dealing with the practical problems which have resulted from the definition of pre-injury average weekly earnings ("PIAWE") in the current Workers Compensation Act 1987 ("WCA") and associated Regulations.

2.0 Response

2.1 In the Association's view, the PIAWE provisions (ss 44C to 44H) are inferior to the equivalent provisions, which were in the WCA prior to the 2012 amendments. It is useful to observe that the PIAWE provisions had not been canvassed as possible amendments prior to the 2012 Bill being released and as far as the Association is aware, there was no particular scheme participant seeking such changes. 

2.2 One approach, which would be of assistance in reducing the practical difficulties which have arisen with the PIAWE provisions, would be to simply revert to th earlier well understood provisions that the various scheme participants were familiar and largely content with.

2.3 The simple but flexible provision in the Workers Compensation Act 1926 ("WCA26") (s.11(1)(a)) (which was inserted into that Act in 1964) and which dealt with partially incapacitated workers is worthy of consideration. It relevantly provided that:

" In the case of partial incapacity, the weekly payment shall in no case exceed the difference between the amount which the worker would probably have been earning as a worker but for the injury and had he continued to be employed in the same or some comparable employment and the average weekly amount he is earning, or is able to earn, in some suitable employment or business, after the injury, but shall bear such relation to the amount of that difference as under the circumstances of the case may appear proper."
2.4 The above emboldened words were then largely used again with some minor changes in the equivalent initial provision in the WCA (which was s.40). It used the phrase:

"the weekly amount which the worker would probably have been earning as a worker but for the injury and had the worker continued to be employed in the same or some comparable employment"

2.5 A simple but flexible concept such as this has certain advantages and in practice it worked very well for many decades. (As an issue it was normally just referred to as "comparable earnings" and was generally a matter that the parties reached an agreement on - as opposed to being an issue that required formal determination.)

2.6 Certain further provisions also existed to deal with workers who had multiple concurrent pre-injury employments. There was something of a lacuna in how to deal with the very low earnings of young apprentices and such like - who would of course but for injury have progressed to higher adult rates. The statutory phrase "but shall bear such relation to the amount of that difference as under the circumstances of the case may appear proper" was typically invoked to endeavour to deal with this problem.
2.7 With workers compensation schemes there are invariably and understandably provisions which place caps on either weekly benefits or the amount of "comparable earnings" which are used as a point of reference for calculating weekly benefits. The current provisions in the WCA use a cap on weekly benefits - which is termed "MAX" in ss. 35, 36, 37 and 38.

2.8 The PIAWE provisions could simply be replaced with an updated simple and flexible provision along the lines of the old s.11(1) and old s.40. 
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