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PORTFOLIO COMMITTEE NO. 5 - LEGAL AFFAIRS

Terms of reference

That:

(@) the Anti-Discrimination Amendment (Complaint Handling) Bill 2020 be referred to Portfolio

Committee No. 5 — Legal Affairs for inquiry and report; and

(b)  on tabling of the report by Portfolio Committee No. 5 — Legal Affairs, a motion may be moved
without notice that the Bill be restored to the Notice Paper at the stage it had reached prior to
referral.

The terms of reference were referred to the committee by the Legislative Council on Thursday 27
February 2020."

1 Minutes, NSW Legislative Council, 27 February 2020, p 821.
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Chair's foreword

The Anti-Discrimination Amendment (Complaint Handling) Bill 2020 was referred to Portfolio
Committee No. 5 — Legal Affairs for inquiry and report.

The Bill amends the An#-Discrimination Act 1977 to make further provision with respect to the declining
of certain complaints by the President of the Anti-Discrimination Board and to remove the requirement
for the President to refer certain declined complaints to the NSW Civil and Administrative Tribunal. In
essence the amendments put forward in the Bill look to prevent the complaints process from being
abused and the resources of the Anti-Discrimination Board taken up by vexatious complaints.

During the inquiry, the committee considered a number of concerns that were raised by stakeholders
relating to the proposed amendments in the Bill, as well as broader issues with the Act. The committee
notes that there were differing views from stakeholders on possible solutions. The committee members
themselves also had differing views as to how to strike the right balance between access to justice and
ensuring unmeritorious complaints are not accepted and pursued by the Anti-Discrimination Board.

In my view, there are individuals that are misusing the complaints process for personal vendetta's, with
the President of the Anti-Discrimination Board lacking the powers to prevent this. Vexatious litigants
are abusing the complaints process and in doing so are wasting tax payers resources unnecessarily.

I acknowledge that this is a complex area of law and a thorough review of the Act is needed and has been
recommended by this committee. However, in my view, it is worthwhile making some amendments to
the Act to ensure it is not being used for the wrong purposes.

With this in mind, the committee has made a number of recommendations that go beyond the provisions
put forward in the Bill. These include strengthening the provisions in the Act to allow the President to
decline complaints that are found to be frivolous, vexatious, misconceived or lacking in substance, on
receipt of a complaint and during investigations. We have also recommended that the President of the
Anti-Discrimination Board be given the power to refer a complainant to the Attorney General for
consideration of whether the person should be the subject of an application to the Supreme Court for a
declaration that the complainant is a vexatious litigant. The committee has also recommended that the
NSW Government consider a number of other potential amendments to the Act to improve the
complaints handling process.

On behalf of the committee, I would like to thank all who participated in the inquiry. I would also like
to thank the secretariat for their assistance, and committee members for their considered contributions
to this process.

Finally, I present the report to the House and call on members of the Legislative Council to consider the
views of this committee and the stakeholders who provided evidence during this inquiry when the Anti-
Discrimination Amendment (Complaint Handling) Bill 2020 is brought forward for debate in the House.

Hon Robert Borsak MLL.C

Committee Chair
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Recommendations

Recommendation 1 26
That sections 89B and 92 of the Anti-Discrimination Act 1977 not be amended as proposed by the
Anti-Discrimination Amendment (Complaint Handling) Bill 2020.

Recommendation 2 26
That the NSW Government consider amending sections 89B and 92 of the .Anti-Discrimination Act
1977 to:

° allow the President to refuse to accept a complaint where the President is satisfied
that the complaint, or part of the complaint, is frivolous, vexatious, misconceived or
lacking in substance, or where it does not make out a legal ground for complaints
under the Act

° insert a new ground for refusal if the complaint falls within an exception to unlawful
discrimination or vilification.

Recommendation 3 27
That the NSW Government amend the Aw#-Discrimination Act 1977 to provide the President of the
Anti-Discrimination Board with the power to refer a complainant to the Attorney General for
consideration of whether the person should be the subject of an application to the Supreme Court
for a declaration that the complainant is a vexatious litigant.

Recommendation 4 27
That the NSW Government consider amending section 89 of the _Anti-Discrimination Act 1977 to
provide that the complainant must set out reasonable details of the alleged acts, omissions or
practices.

Recommendation 5 46
That the NSW Government undertake a thorough review of the Aw#i-Discrimination Act 1977 with
the aim of updating and modernising the Act, in consultation with key stakeholders, and specifically
addressing the committee comments and concerns identified by stakeholders as set out in this
report.

Recommendation 6 46
That the NSW Government consider potential amendments to the An#-Discrimination Act 1977 to
ensure that:

° a claim must have a material connection to New South Wales

o both the complainant and respondent are provided with assistance by the President
to make or respond to a complaint, under section 88A

° the President be allowed to refuse to accept a complaint under section 92 where the
President is satisfied that the respondent has taken appropriate steps to remedy or
redress the conduct

. the President be required to give a complainant reasonable notice of their intention
to refuse to accept the complaint to allow the complainants to either make
submissions as to why the complaint should not be dismissed, or amend the
complaint, under section 89B(3).
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Recommendation 7 46
That the Legislative Council proceed to debate the Anti-Discrimination Amendment (Complaint
Handling) Bill 2020, and that the committee comments and concerns identified by stakeholders as
set out in this report be addressed during debate in the House.
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Conduct of inquiry

The terms of reference for the inquiry were referred to the committee by the Legislative Council on
Thursday 27 February 2020.

The committee received 190 submissions and two supplementary submissions. The committee also
received 2070 pro-formas.

The committee held two public hearings, and one iz camera hearing, at Parliament House in Sydney.

Inquiry related documents are available on the committee's website, including submissions, hearing
transcripts, tabled documents and answers to questions on notice.
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Chapter1l  Overview

This chapter provides an overview of the Anti-Discrimination Amendment (Complaint Handling) Bill

2020.

Reference

11 The Anti-Discrimination Amendment (Complaint Handling) Bill 2020 (the Bill) is a private
members bill that was introduced in the Legislative Council on 27 February 2020 by the Hon
Mark Latham MLC, member of Pauline Hanson's One Nation party.’

1.2 Mr Latham gave his second reading speech in the Legislative Council on 27 February 2020.

Subsequently, Mr Latham moved a motion that the Bill be referred to Portfolio Committee No.
5 — Legal Affairs for inquiry and report. The motion was agreed to by the House.’

Background and purpose of the Bill

1.3

1.4

1.5

1.6

The Bill amends the Anti-Discrimination Act 1977 (the Act) to provide clear and reasonable rules
for the acceptance of complaints by the NSW Anti-Discrimination Board.”

The NSW Anti-Discrimination Board is an independent statutory body that consists of a
President and four Board members. The current President of the Board is the Hon Dr
Annabelle Bennett AC SC.* Anti-Discrimination NSW is a state government body that
administers the Act on behalf of the President and the Board.’

The Act makes it unlawful to discriminate in specified areas of public life against a person on
grounds which include their sex, race, age, disability, homosexuality, marital or domestic status,
transgender status and carer's responsibilities. The Act also makes it unlawful for vilification on
the grounds of race, homosexuality, transgender status or HIV/AIDS status."

In his second reading speech, Mr Latham suggests that the Act is at risk of being misused by
political activists:

The risk therefore with the Anti-Discrimination Act is one of misuse. If it is too
legalistic, too open to vexatious complaints, it can be exploited by political activists for
the wrong purpose. It can be used for personal feuds and political campaigns, rather
than justice and the fair treatment of citizens.!!

10

11

Hansard, NSW Legislative Council, 27 February 2020, pp 7-12 (Mark Latham).
Hansard, NSW Legislative Council, 27 February 2020, p 13 (Mark Latham).
Anti-Discrimination Amendment (Complaint Handling) Bill 2020, First Print, p 1.

Anti-Discrimination  NSW,  Anti-Discrimination Board of NSW (7 May 2020),
<https:/ /www.antidiscrimination.justice.nsw.gov.au/Pages/adb1_aboutus/adb1_president.aspx>

Submission 122, Anti-Discrimination NSW, p 1.
Submission 122, Anti-Discrimination NSW, p 1.
Hansard, NSW Legislative Council, 27 February 2020, p 7 (Mark Latham).
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1.7

1.8

1.9

Mr Latham emphasised that the provisions in the Act are 'open to abuse' and argued that the
current provisions of the Act are limited, including:

the appeal process to the NSW Civil and Administrative Tribunal (NCAT) is 'a second
bite of the cherry, eating up scarce resources in the New South Wales legal system at a
time when court backlogs are long and getting longer'

there is inconsistency in what can be reviewed by NCAT with 'a decision by the Anti-
Discrimination Board to decline a complaint in whole or in part is not reviewable by the
tribunal, yet a decision to discontinue an investigation is reviewable'

complaints are lodged with the Anti-Discrimination Board at no cost and can be referred
to NCAT as part of a no-cost jurisdiction, however penalties up to $100,000 can be issued
by NCAT payable to the complainant, who can 'make a tidy profit', and this can result in
lengthy and costly legal processes for respondents

'the threshold for the acceptance of complaints at the Anti-Discrimination Board is
minimal', where complaints can be 'lodged in writing and they need not demonstrate a
prima facie case'

there is no requirement, as in other states, that the President 'must' decline complaints on
matters that are:

— more than 12 months old
- outside the scope of the Act
— where someone has falsely lodged a complaint on behalf of someone else

— vilification cases where the person making the complaint does not have the
characteristic allegedly being vilified.

complaints can be lodged in New South Wales when the respondent resides in other states
and the risk of 'forum shopping' due to the 'low threshold' in New South Wales.!?

Mr Latham also provided a number of examples during his second reading speech of complaints
lodged with the Anti-Discrimination Boatd that he argues 'would clearly be regarded as
vexatious' and 'not what the founders of the Anti-Discrimination Act intended in the functions
of the board'."?

Mr Latham advised that he therefore brought forward this Bill to make changes to the Act,
stating that it will 'restore balance and fair, streamlined processes to the work of the Anti-
Discrimination Board'. He noted that the Bill will modernise the Act and ensure complaints are
administered appropriately:

These reforms are long overdue. They modernise the Act. They bring it up to date in
the age of social media. They allow the Anti-Discrimination Board of NSW and the
NSW Civil and Administrative Tribunal to deal with crucial cases of discrimination and
vilification without squandering resources on personal vendettas and political
campaigns that have no place in this jurisdiction.!*

12

13

14

Hansard, NSW Legislative Council, 27 February 2020, pp 8-9 (Matrk Latham).
Hansard, NSW Legislative Council, 27 February 2020, p 9 (Mark Latham).
Hansard, NSW Legislative Council, 27 February 2020, pp 9 and 11-12 (Mark Latham).
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Overview of the Bill's provisions

1.10

1.11

The object of the Bill, as set out in the explanatory note, is to amend the Act to 'make further
provision with respect to the declining of certain complaints by the President of the Anti-
Discrimination Board and to remove the requirement for the President to refer certain declined
complaints to the NSW Civil and Administrative Tribunal'."”

The amendments proposed in the Bill under Schedule 1:

° omit section 88B of the Act which relates to the making of complaints in more than one
jurisdiction
° provide that the President of the Anti-Discrimination Board must decline certain

complaints made to the President, by omitting 'may' from section 89B(2) of the Act and
inserting instead 'must’

o insert additional grounds on which the President 'must' decline a complaint made to the

President, including where:

- the President is of the opinion that the complaint, or part of the complaint, is
frivolous, vexatious, misconceived or lacking in substance

- the President is of the opinion there is another more appropriate remedy that
should be pursued in relation to the complaint or part of the complaint

- the subject-matter of the complaint has been dealt with by the President, an
authority of the State or the Commonwealth

- the President is of the opinion that the subject-matter of the complaint may be
more effectively or conveniently dealt with by an authority of the State or the
Commonwealth

- one or more of the respondents is an individual who has made a public statement
to which the complaint relates and, at the time of making the statement, was a
resident of another State or Territory, and unless otherwise established by the
complainant, not in New South Wales

- the complaint falls within an exception to the unlawful discrimination concerned

- the respondent has a cognitive impairment and it is reasonably expected that the
cognitive impairment was a significant contributing factor to the conduct that is the
subject of the complaint

. clarify the matters the President is to consider before determining that a complaint is
frivolous, vexatious, misconceived or lacking in substance, including:

- the number of complaints lodged by the complainant, in respect of the same
respondent and in respect of the same or similar conduct

- if the complainant has lodged more than one complaint in respect of the same
respondent — any similarity in the conduct that is the subject of the complaint

- any evidence that the complainant is not acting in the interests of justice

o provide that the President must decline certain complaints during investigation, by
omitting 'may' from section 92 and 92(1) of the Act and inserting instead 'must’

15 Anti-Discrimination Amendment (Complaint Handling) Bill 2020, First Print, Explanatory Note, p
1.
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. clarify the matters the President is to consider before being satisfied that a complaint is
frivolous, vexatious, misconceived or lacking in substance for the purposes of declining
the complaint at any stage of the President's investigation of a complaint

° omit section 92A, 93A, 95 and 96 of the Act that requires the President to refer certain
declined complaints to the Civil and Administrative Tribunal at the request of the
complainant

o provide that an amendment made to the Act by the Bill does not apply to a complaint
that was made before the commencement of the Bill."

16 Anti-Discrimination Amendment (Complaint Handling) Bill 2020, First Print, pp 3-5.
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Chapter 2  Discretionary decision-making and
vexatious complaints

This chapter considers two key issues relating to the Anti-Discrimination Amendment (Complaint
Handling) Bill 2020 — the removal of discretionary decision-making under section 89B and section 92
and the management of frivolous and vexatious complaints.

Discretionary decision-making

2.1 The Anti-Discrimination Amendment (Complaint Handling) Bill 2020 (the Bill) amends section
89B and 92 of the Anti-discrimination Act 1977 (the Act) to remove discretionary decision making
in relation to the circumstances in which a complaint can be accepted or declined by the
President of the Anti-Discrimination Board.

2.2 Section 89B, as it currently stands, states:

89B Acceptance or declining of complaints by the President

(1) The President is to determine whether or not a complaint made to the President is
to be accepted or declined, in whole or in part.

(2) The President may decline a complaint if—

(a) no part of the conduct complained of could amount to a contravention of a
provision of this Act or the regulations, or

(b) the whole or part of the conduct complained of occurred more than 12 months
before the making of the complaint, or

(¢) the conduct complained of could amount to a contravention of a provision of
this Act for which a specific penalty is imposed, or

(d) in the case of a vilification complaint, it fails to satisfy the requirements of section
88, or

(e) the President is not satisfied that the complaint was made by or on behalf of the
complainant named in the complaint.

(3) The President is to give notice of a decision to accept or decline a complaint to—
(a) the person who made the complaint, and

(b) if the respondent has been given notice of the complaint, the respondent, so far
as is reasonably practicable, within 28 days after the decision is made.

(4) A decision under this section to decline a complaint in whole or in part is not
reviewable by the Tribunal.!”

2.3 Section 92, as it currently stands, states:

92 President may decline complaint during investigation
(1) If at any stage of the President’s investigation of a complaint—

(a) the President is satisfied that—

17 Anti-Discrimination Act 1977, s 89B.
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2.4

2.5

2.6

2.7

(@) the complaint, or part of the complaint, is frivolous, vexatious,
misconceived or lacking in substance, or

(i) the conduct alleged, or part of the conduct alleged, if proven, would not
disclose the contravention of a provision of this Act or the regulations, or

(i) the nature of the conduct alleged is such that further action by the
President in relation to the complaint, or any part of the complaint, is not
warranted, or

(iv) another more appropriate remedy has been, is being, or should be, pursued
in relation to the complaint or part of the complaint, or

(v) the subject-matter of the complaint has been, is being, or should be, dealt
with by another person or body, or

(vi) the respondent has taken appropriate steps to remedy or redress the
conduct, or part of the conduct, complained of, or

(vii) it is not in the public interest to take any further action in respect of the
complaint or any part of the complaint, or

(b) the President is satisfied that for any other reason no further action should be
taken in respect of the complaint, or part of the complaint, the President may, by
notice in writing addressed to the complainant, decline the complaint or part of the
complaint.

(2) The President, in a notice under this section, is to advise the complainant of—
(a) the reason for declining the complaint or part of the complaint, and

(b) the rights of the complainant under sections 93A and 96.8

The Bill proposes to remove the President's discretion to accept or decline a complaint in
section 89B(2) by changing the wording from 'may' to 'must’."” It also proposes to insert at the
end of section 89B(2)(e) a number of other grounds in which the President can accept or decline
a complaint, including where the President is of the opinion that the complaint is frivolous,
vexatious, misconceived or lacking in substance.

In terms of section 92, which focuses on circumstances in which the President 'may' decline a
complaint during investigation, the Bill proposes to remove the President's discretion and
instead require the President to decline complaints on the grounds specified in 92(1).

Stakeholders had mixed views as to whether these changes should be made. This section
outlines the views of Anti-Discrimination NSW and the President of the Anti-Discrimination
Board on these changes, as well as the views of stakeholders who opposed the changes to section
89B and 92 and those who supported it.

Views of Anti-Discrimination NSW

Anti-Discrimination NSW opposed the proposed changes to section 89B and 92, stating that
by removing the President's discretion to accept or decline a complaint at the initial and

18

19

Anti-Discrimination Act 1977, s 89B.
Anti-Discrimination Amendment (Complaint Handling) Bill 2020, First Print, p 3.
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investigative stage, the intentions of the Act could be undermined and prevent legitimate claims
being investigated.”’

Anti-Discrimination NSW advised that the proposed changes would replace the President's
discretion to decline complaints under section 89B with a strict requirement to decline a
complaint if any of the conditions of section 89B appear to be met. It noted that it would also
'further amend section 89B by adding additional grounds on which the President would be
required to decline a complaint'. Anti-Discrimination NSW highlighted that these proposed
grounds are similar to existing discretionary reasons under section 92.*'

Anti-Discrimination NSW also noted that as the President cannot investigate a complaint until
after it is accepted under section 89B, it is not clear from the Bill how the President would be
expected to form an opinion about the majority of matters upon lodgement before any
investigation has taken place.” Further, it explained that currently decisions made under section
89B are not reviewable by the NSW Civil and Administrative Tribunal (NCAT) and can only be
challenged through Judicial Review proceedings in the Supreme Court of NSW.»

Anti-Discrimination NSW considered that removing discretion 'would be contrary to the
beneficial and remedial nature of the legislation' and was concerned 'that requiring the President
to decline complaints based on limited information and prior to investigation risks deterring
people from reporting discrimination'. It was also concerned that 'removing existing rights of
review would be out of step with principles of administrative law and may also risk reducing
protection of rights granted under the Act to the community in NSW'. Anti-Discrimination
NSW therefore opposed the removal of the President's discretion under section 89B as
proposed in the Bill.**

In terms of section 92 of the Act, Anti-Discrimination NSW explained that currently the
President has discretion when determining if a complaint is declined during investigation and
complainants have the right to request that their complaint be referred to NCAT if it is declined.
Anti-Discrimination NSW was concerned that the proposed change in the Bill to remove this
discretion 'could limit existing rights and deter people impacted by disctimination from making
complaints'. Anti-Discrimination NSW highlighted that all other Australian jurisdictions allow
discretion when accepting or declining discrimination complaints, stating that "New South Wales
would risk being out of step with similar jurisdictions if the existing broad discretion was
removed'. However, it noted that Queensland is an exception where 'the Commissioner must
reject a complaint where the Commissioner is of the reasonable opinion that it is frivolous,

trivial or vexatious, or misconceived or lacking in substance'.”

Further, Anti-Discrimination NSW advised that currently under section 92, a complaint may be
declined if the complaint or part of the complaint is frivolous, vexatious, misconceived or
lacking in substance. Anti-Discrimination NSW raised concerns that by 'requiring the President
to decline complaints where only part of the complaint meets this threshold, risks terminating

21

22

23

24

25

Submission 122, Anti-Discrimination NSW, pp 3-4.
Submission 122, Anti-Discrimination NSW, pp 3-4.
Submission 122, Anti-Discrimination NSW, pp 3-4.
Submission 122, Anti-Discrimination NSW, p 3.
Submission 122, Anti-Discrimination NSW, pp 3-4.
Submission 122, Anti-Discrimination NSW, p 8.
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2.13

2.14

2.15

2.16

2.17

meritorious complaints that are made concurrently with complaints of lesser substance'. Anti-
Discrimination NSW considered 'that the President's discretion to sever a complaint and accept
only those parts of the complaint that appear to meet the threshold for acceptance, whilst
declining the parts that do not meet this threshold, should be retained'.”

Dr Annabelle Bennett AC SC, President of the Anti-Discrimination Board, told the committee
that it is important that sections 89B and 92 are considered together as 'in the present context,
many of the matters sought to be introduced into section 89B are not able to be determined
without investigation and are already provided for in section 92'. Dr Bennett commented that
'you are trying to deal with a situation where not every complainant is legally represented, where
they do not necessatily come with easy stories or with particularly crystallised stories'. She
advised that given this 'there should be a discretion to form that view one way or the other' and
generally an investigation is required before a determination can be made.”

Dr Bennett explained that at both the 89B and 92 stage 'there is that discretion and it is
exercised', commenting that the statistics show that complaints are declined at those stages.” In
this regard the following statistics were provided to the committee:

. ]t is worth noting that in the last five years, according to the annual reports, on
average 8.5 per cent of complaints were settled before conciliation and 17 per cent at
conciliation; 19 per cent were declined under section 89B, and a further 8 per cent under
section 92, and did not proceed further; 17 per cent were withdrawn by the complainant
and 15 per cent were abandoned; 4 per cent were referred to NCAT after being declined
under section 92, where leave is then required from NCAT to proceed; and 13 per cent
were referred to NCAT for other reasons that included the formation of an opinion
that the complaint cannot be resolved.?

Dr Bennett suggested that it would be helpful to have factors in the Act that can be taken into
account, such as a complaint being vexatious, however argued that the discretion still needs to
remain. Dr Bennet stated 'l think limiting that discretion could do untold harm and have
unintended consequences, which is exactly why one should not do it. The existing system works
and I think that there would be a huge issue of unfairness to the broader community if that

discretion were taken apart'.”

To address the issue of potential vexatious complainants, the President of the Anti-
Discrimination Board did, however, put forward alternative suggestions, discussed at paragraph
2.82.

Stakeholders opposed to amending sections 89B and 92

A number of stakeholders held similar views to that of Anti-Discrimination NSW and disagreed
with the proposed amendments to sections 89B and 92 to remove the President's discretion.

26

27

28

29

30

Submission 122, Anti-Discrimination NSW, pp 8-9.

Evidence, Dr Annabelle Bennett AC SC, President of the Anti-Discrimination Board, 9 June 2020,
pp 2 and 6.

Evidence, Dr Bennett, 18 August 2020, p 11.
Evidence, Dr Bennett, 9 June 2020, p 2.
Evidence, Dr Bennett, 18 August 2020, pp 10-11.

Report 55 - September 2020



2.18

2.19

2.20

2.21

2.22

PORTFOLIO COMMITTEE NO. 5 - LEGAL AFFAIRS

The NSW Bar Association noted that amending section 89B would remove discretion entirely
'by directing that the President "must" decline a complaint in the citcumstances outlined'. The
Association argued that 'this would transform the discretion to decline inappropriate complaints
into a blunt instrument that may result in the premature rejection of complaints that should
merit further investigation'. In terms of removing the discretion under section 92, the
Association highlighted the importance of maintaining discretion during the investigation
process:

The discretion of the President is an important element in the investigative process as
well as in the resolution of complaints. It ensures that there is flexibility with regard to
complaints and that members of the community are able to fairly have their issues heard
and potentially addressed by conciliation. The President's discretions ensure that the
rights of complainants to be heard are appropriately protected by the powers of the
Board and may access the investigative process, while also ensuring that the Board's
time and resources are not wasted on claims that have no merit. These discretions
provide important safeguards for respondents against the progression of unwarranted
ot inappropriate claims'.3!

The NSW Council for Civil Liberties considered 'the curtailing of the President's discretion to
be inappropriate'. It was of the view that 'there is no compelling reason' to adopt the proposal
in the Bill and that the cutrent provisions that provide discretion by the President is 'a sensible
arrangement which preserves the ability of the President to consider the circumstances of each

complaint and dispense individualised justice on that basis".*

Further, Mr Stephen Blanks, Treasurer, Executive Committee, NSW Council for Civil Liberties,
indicated that 'removing discretion and imposing duties on an official are simply an opportunity
for further litigation if somebody disagrees with the application of the Act in a particular case'.
He added that 'the purpose of the board is to provide a relatively informal process for resolving
grievances' and the proposed amendments in the Bill 'to the extent that they are designed to

remove discretion of the president, are misconceived and will be counterproductive'.”

The Australian Discrimination Law Experts Group also opposed the changes. It explained that
'requiring the President to decline is particularly problematic when it prevents the complaint
from proceeding', noting that complaints declined under section 89B are also not able to have
their complaint reviewed by NCAT. The Group highlighted that this 'is likely to restrict or

prevent victims of unlawful discrimination from seeking redress under the Act'H

Similarly, the Public Interest Advocacy Centre proclaimed that 'in secking to remove the
discretion of the President in dealing with complaints ... has significant implications for the rule
of law'. The Centre pointed to the proposed changes under section 89B that would mandate the
President to decline complaints in relation to existing grounds and a further seven new grounds,
without the ability for this decision to be reviewed by NCAT. The Public Interest Advocacy
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Centre was concerned that these proposed provisions 'would have the practical effect of
excluding legitimate complaints of discrimination' and would undermine the rule of law.”

In terms of section 92, the Public Interest Advocacy Centre indicated that it 'is not awatre of
evidence that the President has failed to properly exercise the discretion to decline complaints
under this section'. The Centre commented that it is not clear why it is necessary then to remove
this discretion and was of the view that 'in the context of legislation that seeks to protect the
human rights of potentially vulnerable and marginalised people, it is appropriate that the

President retains a discretion in relation [to] their handling of complaints'.”

Likewise, Ms Emma Golledge, Director, Kingsford Legal Centre, University of NSW, Sydney,
told the committee that in their view 'there is not significant evidence to suggest that there is an
issue with the exercise of discretion by the President of the Anti-Discrimination Board'. She
advised that the Centre does not support 'the widening of section 89B and think it presents very
practical problems as to how it can be properly exercised'.”’

In its submission, Kingsford Legal Centre stated that 'declining a discrimination complaint
without an investigation has significant due process implications'. It indicated that 'it is not a
step that should be taken lightly, especially in the context of legislation designed to protect
human rights and where complainants are often people with limited resources'. Kingsford Legal
Centre highlighted that many complaints are complex and may not have the required evidence
needed at the initial stage for a determination to be made:

In our experience it is common that the merit of a complaint becomes apparent only
after an investigation has started. Because discrimination law is so complex, it can be
difficult to present a complaint in the most legally favourable light, especially for
vulnerable people who have not received specialist discrimination advice. Perpetrators
of discrimination often have critical information and documents, which the President
and the complainant only get after an investigation has started. Complainants often do
not have this at complaint stage and require assistance to obtain this material.38

In addition, Kingsford Legal Centre argued that the Bill would:

° 'force the President to decline a significant number of meritorious complaints without an
investigation

. restrict access to justice for many people who have experienced discrimination, including

some of the most vulnerable people in NSW

o reduce public confidence in the discrimination complaints system, as community

members would ask why worthy complaints are being declined without an investigation'.””

Along similar lines, the Law Society of NSW argued that the proposed amendments to section
89B and 92 'would have the effect of limiting the President's discretion to determine whether
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to accept or decline a complaint, both at the time the complaint is made, and once an
investigation has commenced, thereby making it more difficult for complaints to be accepted
and proceed to conciliation'. The Law Society of NSW opposed these amendments, arguing
'that barriers to human rights protections in NSW should not be raised without a solid evidence
base' and there is no indication that a surge in vexatious complaints are compromising the
Boards' ability to fulfil its statutory function in a timely fashion. It also noted that the President
currently has the power under section 92 'to decline vexatious complaints, and these powers are

being used in approptiate circumstances'.*

Ms Audrey Marsh, Co-Convenor, NSW Gay and Lesbian Rights Lobby, stated that 'the bill as
currently drafted places significant hurdles in front of people who are attempting to access
justice by making a complaint to the Anti-Discrimination Board'. Ms Marsh said that by
replacing the word 'may' with 'must' in section 89B and 'further adding additional criteria that
requires rejection, crucially, at this initial stage' would mean 'that a President must deny a
complaint that seems, on the mere face of it, to lack substance and to prevent it from proceeding
to any investigation phase'. Ms Marsh was of the view that by making this change it is 'very likely
that people who make genuine mistakes in seeking justice will be caught up in that and legitimate

cases of discrimination will be not heard because of the way this legislation will likely operate’.*!

Mr Tim Chate, Solicitor, Intellectual Disability Rights Service, also raised concerns that often
their clients do not know what matters to put in their complaint and 'if they miss out on any
part of their claim, if the discretion is taken away and they have no right to go to NCAT, a
complaint that does have substance and that they should have their rights to proceed with, will
be barred'. Mr Chate stated that 'I think that is particularly unfair' and argued that the present
approach provides for an informal forum to try and resolve complaints and they usually are

resolved by the Board, commenting that 'we would like that to be kept as it is'.*

Stakeholders in support of amending sections 89B and 92

Other stakeholders agreed with the proposed amendments to section 89B and 92 in the Bill,
contending that it would allow unmeritorious complaints to be dismissed earlier in the process
and bring New South Wales in line with other jurisdictions.

The Right Reverend Dr Michael Stead, Anglican Church Diocese of Sydney, told the committee
that 'it is necessary to change the word "may" to "must" in section 92(1) to ensute that non-
metritorious claims — that is, a claim where the President is satisfied that the claim is frivolous,
vexatious or misconceived, is satisfied there is no contravention of the Act and so on — do not
proceed to conciliation or referral to NCAT'. He advised that 'where a complaint is clearly
unmeritorious, there should not be the option to proceed to investigation because of the impact

that this has on the respondent'.”
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Evidence, The Right Reverend Dr Michael Stead, Anglican Church Diocese of Sydney, 11 June 2020,
p 1L

Report 55 - September 2020 11



LEGISLATIVE COUNCIL

Anti-Discrimination Amendment (Complaint Handling) Bill 2020

2.32

2.33

2.34

2.35

2.36

Further, Dr Stead disagreed with the argument put forward by those who were opposed to the
removal of the President's discretion, in that it 'may lead to the injustice of a valid complaint
being terminated because the President was unable to exercise discretion'. In Dr Stead's views,
this would be unlikely. He was of the opinion that the proposed changes in the Bill would not
have the effect of removing any meritorious claims from the system, however, instead would
allow the President if satisfied to exclude vexatious, misconceived or trivial complaints at an
eatlier point. Dr Stead went on to say that 'l am very confident in the President that any valid
claim is not going to be firstly categorised as vexatious or misconceived'.*

Along similar lines, Mr Christopher Brohier, Legal Counsel for the Australian Christian Lobby,
contended that 'the argument that this will somehow stifle metitorious [complaints] cannot have
force because the President has to make a decision that these complaints lack substance, lack
merit or are frivolous', and 'if that is the finding, clearly they should not get past the gatekeeper'.
Mr Brohier argued that changing the wording from "may" to "must" in sections 89B and 92 are
'a modest change which will streamline the process'. Further, Mr Brohier highlighted that the
additional matters proposed to be added to sections 89B and 92 under the Bill will 'bring New
South Wales law into line with other jurisdictions' and reflect current law. He also contended
that the changes would promote natural justice.”

The Human Rights Law Alliance welcomed the changes to sections 89B and 92, stating that
'too many complaints that should never have made it past the President are taking vital time and
resources away from other legitimate concerns in the NSW justice system'. It argued that the
additional measures proposed in the Bill 'are a good start in making sure that the President
declines a complaint if they perceive it to be vexatious or malicious'. The Alliance also pointed
to the evidence received by the Federal Parliamentary Joint Committee on Human Rights in its
review of the Australian Human Rights Commission Act 1986 (Cth) where calls were made 'for the
decision maker's power in this situation to be better exercised'.*

Likewise, Mr Mark Sneddon, Executive Director, NSW Institute for Civil Society, raised
concerns that there is 'a pattern of Anti-Discrimination NSW' not applying its discretion, either
at the outset or during the pendency of an investigation, to terminate complaints which lack
substance or are frivolous. He noted that 'no administrative decision-maker likes to have their
discretion removed', but compated the proposal to what is in the Federal Act which does not
completely take away discretion but requites 'the President to turn his or her mind to the
question as to whether or not the dispute or a complaint is frivolous, vexatious, misconceived
or lacking in substance'. He proclaimed that this is 'not an unreasonable proposition' and could

not 'see any rational argument as to why that provision should not be put in the New South
Wales Act'.”

Mt Neil Foster, Board Member, Freedom for Faith, also referred to the amendments to the
Federal law, stating that 'they seem to us to have a lot of justifications for adoption in New
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South Wales law'.* In its submission, Freedom for Faith declared its support to the amendments
proposed by the Bill that allow 'the eatlier termination of complaints which have no merit'. It
also noted its support for the wording change from 'may' to 'must', commenting that 'this seems
a sensible change' that 'will not remove any other discretions given to the President in fact-
finding or forming a judgment on other grounds, but it does signal that where these exclusionary
factors are present the complaint should not proceed.”” The Anglican Church Diocese of
Sydney similatly supported these changes.”

Making a complaint after 12 months

Currently under section 89B(2) of the Act the President has discretion as to whether to decline
a complaint if the whole or part of the conduct complained of occurred more than 12 months
before the making of the complaint. Some stakeholders raised concerns about the removal of
discretion in accepting or declining a complaint on this basis.

Anti-Discrimination NSW gave evidence that 'a mandatory direction would mean that, where
complaints are made more than 12 months after the alleged contravening conduct, the President
must decline the complaints even where there are valid and compelling reasons for a delay in
lodging a complaint'.”!

Dr Bennett explained that there are many circumstances where a complaint is made outside the
12 months which should arguably not be dismissed. In Dr Bennett's view, this specific change
would not help at all and only adds to 'the extra burden or the extra decision' of an individual
needing to seek leave.” Dr Bennett highlighted some of the reasons why people may not lodge
a complaint straight away, and noted that removing the President's discretion would limit access
to justice:

People who experience harassment and discrimination are often vulnerable people and
members of minority groups who may not be aware of appropriate avenues to complain
and/or may have other issues in their lives preventing complaints from being lodged
sooner. Complainants may have experienced trauma or be people with various types of
disability. People who have experienced discrimination may need to attend health or
counselling appointments (whether or not this is related to the discrimination) or have
other important life events (such as deaths of loved ones) which may delay their
complaint to ADNSW. Removing the President’s discretion under s89B would make
the complaints process less accessible and responsive to complainants seeking the
protection of the ADA, particularly to people who may already have significant barriers
to access justice.>

In addition, Dr Bennett advised that although Anti-Discrimination NSW do not record how
many complaints were accepted for investigation even though they were lodged more than 12
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months after the alleged conduct, they do record the number that were declined. Dr Bennett
provided the following statistics on complaints declined under section 89B(2)(b) for the last
seven financial years:

. Year 2012-13 — 12
. Year 2013-14 — 24
. Year 2014-15 - 12
. Year 2015-16 - 16
. Year 2016-17 — 16
. Year 2017-18 — 34
. Year 2018-19 — 28.**

Mr Jonathan Hunyor, Chief Executive Officer, Public Interest Advocacy Centre, argued that
requiring the President to decline a complaint which occurred more than 12 months before the
making of a complaint is an example of 'the way in which this Bill would operate unjustly'. Mt
Hunyor pointed out that this 'would apply to a person complaining of a course of conduct which
may have taken place over many years and it would require all those parts of the complaint more
than 12 months before the complaint was made to be excluded'. Mr Hunyor provided the
following example, noting that they do not support this change:

So if you consider a woman who has been subject to years of ongoing sexual harassment
by an employer, but has been fearful of making a complaint because they cannot afford
to lose their job, when that person is finally in a position to bring a complaint or the
situation is so unbearable that she feels she has no choice, the President would be
required to decline those parts of the complaint that occurred more than 12 months
eatlier, even though it is a course of conduct, and there would be no discretion to take
into account the particular circumstances that flow from the very abuse of power that
undetlies a discrimination. That is the sort of clearly unjust outcome that could flow
from this. So we cannot support these changes.5

Ms Golledge told the committee that 'there are lots of valid reasons' for a complaint being
lodged 12 months after the event, including for 'psychological and trauma reasons as well in
relation to reporting serious incidents such as sexual harassment at work'. Ms Golledge
commented that the Anti-Discrimination Boatd 'shows good disctretion in how they operate in
the 12 months' and it is all about "a balancing of procedural fairness'. Ms Golledge added that
they 'do not see a lot of complaints that go back a very long way' and if they do 'it goes to the
merit of the complaint', emphasising the need for flexibility in these cases.”

The NSW Gay and Lesbian Rights Lobby said that 'the Bill would significantly impact the ability
of victims of discrimination to access justice, by stopping victims from accessing justice where
the discrimination occurred over more than 12 months'. The Lobby argued that 'in practice this
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would mean victims of long periods of discrimination would have their complaints declined
157

entirely, simply because some part of the discrimination occurred more than 12 months earlier'.
Ms Marsh from the NSW Gay and Lesbian Rights Lobby spoke with the committee further on
this issue at a hearing. She said that '12 months is not a long time and there are instances, when
you look at the case studies, of very, very long-term, systemic homophobic bullying that occurs
in workplaces, especially, that could occur over a period of more than 12 months'. Ms Marsh
argued that 'removing the discretion would be a perverse outcome for people who may have
reasonable delays in lodgement', as there could be 'a variety of reasons a person might not make
a complaint within those first 12 months.”®

Additional grounds for declining a complaint

2.45

2.46

2.47

2.48

2.49

The Bill inserts at the end of section 89B(2)(e) additional grounds on which the President must
decline a complaint.” This section details the views of stakeholders in relation to a number of
these proposed additional grounds under section 89B, including if there is a more appropriate
remedy that could be pursued and if the complaint falls within an exception to unlawful
discrimination.

A more appropriate remedy

The Bill introduces a provision that the President must decline a complaint if the President is
of the opinion there is another more appropriate remedy that should be pursued in relation to
the complaint or part of the complaint.m

There was some discussion during one of the committee's hearings about this proposed
amendment and how it would work at the section 89B stage, which is in practice prior to any
investigation by the President.

Mr Nathan Keats, Co-Chair, Law Society of NSW Employment Law Committee, said that "it is
problematic if you are going to form an opinion' about a more appropriate remedy at the section
89B stage. Mr Keats explained that 'if you have got an office holder like the President of the
Anti-Discrimination Board forming an opinion it needs to have a proper basis to it, otherwise
you have administrative decisions being made in circumstances where they could arguably be
capricious and need to be challenged in a more expensive jurisdiction like the Supreme Court'.
Mr Keats argued that 'there needs to be something more than an off-the-cuff view formed for
the opinion of the President’, such as 'a proper inquiry with a proper basis needs to be formed

to reach the point of view that it could be struck out".”!

Further, Mr Keats advised that in terms of employment law and the potential of multiple
remedies and different claims 'it is very important that these complaints are not automatically
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terminated'. Mr Keats explained that 'it is always a very difficult question as to which remedy to
choose' and 'there are always concerns that there could be other issues'. He gave the example
of a workplace incident where there is an injury as well as discrimination and the issue that can
arise is 'whether the receipt of the money for the discrimination case will then prevent the injury
case from happening and act as a common law settlement of a workers compensation case under
that legislation'. Mr Keats stated: "There is a whole series of questions that need to be thought
out very carefully before you stop a person proceeding on one complaint and direct them to go

somewhere else'.%

Along similar lines, the Kingsford Legal Centre said that this change 'would be contrary to the
general principle that people can choose between lawfully available remedies', and 'there is
nothing unique to people who have experienced discrimination that would justify denying them
this choice'. The Kingsford Legal Centre highlighted that section 92 of the Act already allows
the President to make this determination at any stage of an investigation. It further suggested
that 'many clients specifically choose a discrimination law remedy over other remedies because
of the focus on harm in the conciliation process and an opportunity to voice the impact of
discrimination on them', commenting that amending the Act will limit this decision by
complainants:

The broadening of this provision limits the autonomy of complainants to make
decisions about how they wish to seek redress and is inconsistent with human rights
principles. It treads a very fine and potentially dangerous line of substituting the
President's view of the best options for that of the complainant. It is not possible for
the President to exercise this effectively without an understanding of all the complex
reasons personal to the complainant's position that resulted in the complaint being
made.63

Mr Bill Swannie, Lecturer, College of Law and Justice, Victoria University, and Member of the
Australian Discrimination Law Experts Group, raised concerns that this decision would not be
discretionary, commenting that 'to require that it be mandatory to decline on that ground does
not seem to be appropriate at all'. Mr Swannie pointed out that at the Federal level 'that is a
discretionary decision that can be made to terminate on that ground', and removing this
discretion at the state level 'does not seem to be a suitable method to deal with that ground to

decline a complaint'.**

Those that were in support of this change were asked how it might work in practice, and
specifically how the President would make such a determination, for example, whether legal
advice would need to be obtained.

Dr Stead from the Anglican Church Diocese of Sydney argued that the 'clause does not require
the President to form an opinion', and in most cases the President will say 'I have no opinion
on this because I have not made the necessary inquiries'. Dr Stead said that 'it is only going to
be in the case where there cleatly is a more appropriate remedy', such as if the complaint is being
pursued in the courts, that the President would make a determination on this ground.”
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Mr Foster from Freedom for Faith agreed with Dr Stead insisting that the provision 'simply
comes into operation where the President has formed an opinion and it does not require the
expenditure of public money to get to that point'. Mr Foster proclaimed that 'it simply requires

the President to be of that opinion'.*

Complaint falls within an exception

Under section 89B the Bill also includes a provision that the President must decline a complaint
if the complaint falls within an exception to the unlawful discrimination concerned.”” A number
of legal stakeholders involved in this inquiry contended that this would be inappropriate for the
President to make this determination at the section 89B stage prior to an investigation.

The Public Interest Advocacy Centre was of the view that it 'is not appropriate that a decision
about whether an exception applies is made at a preliminary stage, before further information
is sought from the complainant and a response from the respondent’. The Centre advised that
'the onus of proving that an exception applies ordinarily lies on a respondent' and 'this should
not be subverted by having the issue determined before any investigation takes place'. It
cautioned that 'in litigation involving this exception, different arbiters have reached very
different conclusions about its application, highlighting the inappropriateness of having this as

a mandatory ground for [summary] dismissal of a complaint'.*®

Likewise, the Law Society of NSW indicated that it does not believe it appropriate to compel
the President to make a determination, at the time a complaint is made, about whether the action
complained of is covered by an exception. It advised that 'a complaint may not contain sufficient
information to allow the President to make an informed decision on the applicability of any
exceptions' in the Act. The Law Society of NSW stated that 'due process dictates that if any
exceptions do apply, these should be raised by the respondent if and when the complaint is

accepted, as is currently the case'.”

The Australian Discrimination Law Experts Group also commented that 'it is not appropriate
to decline a complaint on this basis before further information is sought from the complainant
and the respondent'. It advised that 'whether or not an exception applies to particular conduct
often raises complex factual and legal issues, and the President is unlikely to have these details
at the preliminary stage'. The Group also noted that it is unlikely that the President would have
the required information from the respondent, who bears the onus for raising and proving that
an exception applies, at the time the complaint is lodged. The Group concluded that 'therefore,
this proposal has potential dangers, in particular that complaints may be declined without proper

consideration of whether an exception really applies'.”’

The Kingsford Legal Centre highlighted that the power to decline a complaint on this ground
is already provided for under section 89B(2)(a) where it allows the President to decline if 'no
part of the conduct complained of could amount to a contravention of a provision of this Act
or the regulations'. It also highlighted that section 92 'allows the President to decline a complaint
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at any stage of an investigation if the President is satisfied that "the conduct alleged, or part of
the conduct alleged, if proven, would not disclose the contravention of a provision of this Act
or the regulations"'. The Kingsford Legal Centre argued that 'these sections would cover the

kind of situation referred to in the proposed section 89B(2)(k)"."'

Kingsford Legal Centre noted complexities with this proposed amendment, and how it might
limit Human Rights and appropriate remedies:

In our experience, whether an exception applies is often a matter of contention and
argument that requires evidence to be produced as part of the investigation. The use of
exceptions needs to be monitored carefully as they represent a curtailing of human
rights. We are concerned that this provision has the potential to limit remedies where
there are arguable cases as to whether the conduct is covered by the exception. We are
especially concerned about the impact for complainants who are legally unrepresented.”

Frivolous, vexatious, misconceived or lacking in substance

2.61

2.62

2.63

2.64

Further to the debate on discretionary decision-making, the Bill inserts at the end of section
89B(2)(e) additional grounds on which the President must decline a complaint.” One of the
additional grounds is that the President must decline a complaint if the President is of the
opinion that the complaint, or part of the complaint, is frivolous, vexatious, misconceived or
lacking in substance. The Bill also provides a number of matters, as noted in chapter 1, that the
President is to consider before determining that a complaint is frivolous, vexatious,
misconceived or lacking in substance.™

Currently the provision to decline a complaint if it is found to be frivolous, vexatious,
misconceived or lacking in substance is available under section 92 during the investigation stage.
The Bill will amend section 89B to also include this at the initial stage of a complaint being
lodged.” There was much discussion amongst stakeholders as to whether this provision should
also be included in section 89B.

Provision already under section 92

Some stakeholders were of the view that as the President already has this power under section
92, it is not needed at the earlier complaint management stage under section 89B. They argued
that the power to decline a complaint on this basis is best placed once an investigation has been
conducted otherwise the risk is that meritorious claims could also be declined at this stage.

Anti-Discrimination NSW noted that the proposed new grounds are similar to existing
discretionary reasons for declining complaints under section 92. It explained that 'the President
cannot investigate a complaint until after it is accepted under section 89B and it is not clear
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from the Bill, nor its Explanatory Note, how the President of ADNSW would be expected to
form an opinion about the majority of these matters upon lodgement of the complaint before
any investigation has taken place'. Anti-Discrimination NSW raised concerns that 'requiring the
President to decline complaints based on limited information and prior to investigation risks

deterring people from reporting discrimination'.”

Kingsford Legal Centre stated that 'sections 89B and 92 of the Act already provide sufficient
mechanisms for the President to decline complaints that are frivolous, vexatious, misconceived
or lacking in substance'. It commented that it was not clear how the proposed amendment
'would change how discrimination works in a practical sense, except to increase the complexity
of discrimination law by adding new legal tests'. Kingsford Legal Centre went on to note that
the President frequently uses the powers in the Act to decline vexatious complaints, stating 'we

do not think there is a need to strengthen these provisions'.”

Likewise, the Law Society of NSW was of the view 'that the proposed clauses are unnecessary'
and that 'the President already has discretion to decline a complaint at any stage during its
investigation for a number of reasons', including where a complaint is frivolous, vexatious,
misconceived or lacking in substance. It indicated that the President is utilising these
discretionary powers under the Act to dismiss such complaints, commenting that 'we therefore
cannot identify any benefit that proposed ss 89B(5) and 92(3) would deliver'.”

The Australian Discrimination Law Experts Group stated that the 'proposed new grounds are
likely to exclude legitimate complaints of unlawful discrimination'. In terms of vexatiousness,
the Group agreed that this should only be determined once an investigation has been undertaken

to prevent declining meritorious claims with no mechanism for review by NCAT under section
89B:

The Bill secks to make it mandatory for the President to decline a complaint if satisfied
that it is 'frivolous, vexatious, misconceived or lacking in substance'. We submit that it
is inappropriate to require the President to decline a complaint on this basis without
investigation, particularly when this decision operates to prevent a complaint from
proceeding further. This requirement is likely to disadvantage people who are unable to
afford or obtain legal advice or assistance prior to lodging a complaint, which may result
in the complaint being inarticulately expressed.”

The Public Interest Advocacy Centre held a similar view, stating that "it is a radical step to oblige
the President to summarily decline a complaint without investigation that is, in its initial form,
misconceived or lacking in substance'. It also highlighted that complaints declined under section
89B are not able to have their complaint further reviewed by NCAT, commenting that 'such an
approach may particularly disadvantage people who have not had the benefit of legal or other

advice prior to lodging a complaint and are unable to clearly articulate it'.*

Ms Golledge was also of the opinion that this change would disadvantage those people who are
unable to articulate their complaints clearly and who may not have obtained legal assistance:
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Submission 122, Anti-Discrimination NSW, p 5.

Submission 26, Kingsford Legal Centre, pp 7-8 and 12.

Submission 84, Law Society of NSW, p 5.

Submission 124, Australian Discrimination Law Experts Group, p 8.
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2.72

2.73

2.74

2.75

And actually what this Bill does in setting up 89B is it gets rid of those complaints at
the initial stage if people cannot propetly articulate it. So for people who do not have
access to legal services, for people who are experiencing systemic discrimination every
day, there are huge barriers here because this is a public message that also says
discrimination in human rights is not important, that it is not worth even investigating
and the body in New South Wales in charge of protecting human rights is not even
going to look into this incident. What sort of message does that send to our
communities? What does that say about the society that we live in?8!

Number of vexatious complaints

Relevant to the discussion about these changes, and whether the President should be required
to decline complaints that are vexatious, the committee considered whether the Anti-
Discrimination Board is currently receiving a high number of vexatious complaints.

The Australian Discrimination Law Experts Group claimed that 'neither the Board nor the
NCAT is currently experiencing a larger than usual number of complaints or referrals'. The
Group was also of the view that 'there is no evidence of a larger than usual number of complaints
that are frivolous, vexatious, misconceived or lacking in substance' and 'very few complaints are
182

referred to the NCAT after being terminated by the President’'.

Ms Marsh highlighted that 'all legal bodies capable of hearing complaints have the possibility of
receiving vexatious matters' and that this 'is just the nature of a legal system that affords access
to justice and access to legal representatives to the entire community'. She commented that 'we
do not believe that wholesale reform of the system as a response to individual issues is a sensible
approach to law reform' and that 'the Act has existing mechanisms to consider vexatiousness at
an appropriate stage'.”

Along similar lines, the NSW Bar Association raised concerns that 'the proposed Bill is too
narrowly focused in approach, as it seeks to amend the Act based on three very specific instances
that do not appear to be representative of the cases put to the Board as a whole'. The NSW Bar
Association reflected 'that these complaints are not substantially burdening the system and that
conciliation is a useful and effective tool in addressing discrimination'. It added that "as the Act
operates now, complaints are being handled adeptly and clearly successfully, as most matters are
being dealt with by the Board and not by NCAT" and 'the Bill does not accurately reflect the
way complaints are being handled'.*

However, some stakeholders questioned the actions of Anti-Discrimination NSW and the
Board, arguing that it continues to investigate vexatious complaints which impacts resources.

The Australian Christian Lobby stated that 'for far too long, vexatious claims have been allowed
to be brought before the Anti-Discrimination Board which cause undue costs, stress, and loss
to undeserving everyday Australians'. It suggested that 'the impact of these claims has been
financial ruin rather than the obtaining of justice for a legitimate complaint and that it is not
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Evidence, Ms Golledge, 11 June 2020, p 23.

Submission 124, Australian Discrimination Law Experts Group, p 6.
Evidence, Ms Marsh, 9 June 2020, p 19.

Submission 190, NSW Bar Association, pp 9-10.
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only the respondent but taxpayers 'who must foot the bill for the draining of important legal
resources'. The Australian Christian Lobby argued that 'these proceedings may have been
avoided if there was effective gatekeeping of vexatious claims by the Anti-Discrimination Board
185

and the NCAT at the beginning of the process'.

The Institute for Civil Society also contended that 'the NSW Anti-Discrimination Board has
accepted and continued to investigate and conciliate vilification and anti-discrimination
complaints which it should have declined to accept or should have rejected at an early stage of
investigation'.** Mr Sneddon from the Institute for Civil Society further commented that he
could not see 'any reasonable person being able to argue against the President being required to
terminate a complaint either at the outset or later on in an investigation if the President is
satistied the complaint is trivial, vexatious, misconceived or lacking in substance, or if there is

no reasonable prospect of the matter being settled by conciliation'.”’

Likewise, the Human Rights Law Alliance contended that the NSW Anti-Discrimination Board
already has 'sufficient powers to deal with serial complainants and to administer complaints
handling procedures in a way that promotes fairness and justice'. However, it raised concerns
that this was not currently occurring, with the Board 'allowing serial and vexatious claimants to
unjustly pursue clearly unmeritorious claims through NSW Courts'. The Alliance therefore
welcomed the Bill, stating that 'vexatious claims by serial litigants are a serious problem for the
anti-discrimination regime in NSW and measures must be taken by the Parliament to ensure
that the system works properly and in the interests of vulnerable people who have legitimate

cornplaints'.88

On this topic, Dr Bennett provided the following statistics on the number of complainants over
the last seven years who have lodged more than 5, 10 or 20 complaints:

° 2012-13 — 22 complainants lodged more than five complaints, two complainants lodged
more than 10 complaints and one complainant lodged more than 20 complaints

° 2013-14 — 21 complainants lodged more than five complaints, four lodged more than 10
and none lodged more than 20

o 2014-15 — 22 complainants lodged more than five complaints, one complainant lodged
more than 10 and one lodged more than 20

° 2015-16 — 18 complainants lodged more than five, four lodged more than 10 and one
lodged more than 20

° 2016-17 — 18 lodged more than five, four lodged more than 10 and no-one lodged more
than 20

o 2017-18 — 29 complainants lodged more than five, three lodged more than 10 and none
lodged more than 20
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Submission 23, Australian Christian Lobby, pp 5-6.
Submission 22, Institute for Civil Society, p 1.

Evidence, Mr Sneddon, 9 June 2020, pp 12-13.
Submission 123, Human Rights Law Alliance, pp 2 and 10.
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° 2018-19 — 23 complainants lodged more than five complaints, seven lodged more than
10 and one lodged more than 20.*

Dr Bennett added that the above statistics would also include complaints where there are
multiple respondents. She explained that 'we tend to divide those up as individual complaints'
where it 'would have been filed as five separate complaints even though in effect it was one

complaint against a eroup of respondents’.”
p g group P

Further, Dr Bennett advised that in the last five years no complaint has been recorded as being
declined under section 92 for only being vexatious. She explained that 'this statistic may not
reflect complaints that were declined for multiple reasons that included vexation' as the
'database only allows a single reason to be recorded when a complaint is declined'.”!

Anti-Discrimination NSW also highlighted that the lodgment of multiple complaints does not
necessarily indicate that a complaint is frivolous, vexatious, misconceived or lacking in
substance:

ADNSW notes that multiple complaints about similar conduct may not of itself indicate
that a complaint is frivolous, vexatious, misconceived or lacking in substance. It is
possible that a respondent has engaged in a persistent and repeated pattern of
discriminatory behaviour. In proceedings involving the application of the Act, NCAT
has found that "7 does not necessarily follow that a multiplicity of proceedings on similar grounds
constitutes vexation" 92

An alternative approach

As mentioned eatlier, the President of the Anti-Disctimination Board made a number of
suggestions in relation to section 89B, to address complaints that may be frivolous, vexatious
or misconceived.

Dr Bennett firstly emphasised to the committee the importance of the President or the delegate
in maintaining its discretion when making decisions about these matters, highlighting again the
existing discretion in section 92 for complaints of this nature. Dr Bennett did, however, advise
that she sees 'some merit in providing for other considerations to determine in the exercise of
discretion whether a complaint is accepted or declined, without the need to undergo

investigation and the consequent utilisation of resources'.”

Instead of amendments that would mean a complaint has to be declined if its frivolous,
vexatious, misconceived or lacking in substance, Dr Bennett suggested that there be discretion
under section 89B for the President to decline complaints of this nature where appropriate.
However, Dr Bennett noted that the proposed section 89B(2)(f) in the Bill also includes the
provision of 'lacking in substance'. Dr Bennett suggested that 'lacking in substance' be removed
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Evidence, Dr Bennett, 18 August 2020, pp 2-3.

Evidence, Dr Bennett, 18 August 2020, p 3.

Answers to questions on notice, Dr Bennett, 8 July 2020, p 2.
Submission 122, Anti-Discrimination NSW, p 6.

Evidence, Dr Bennett, 9 June 2020, pp 2-3.
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'as that requires investigation and is better dealt with under section 92, where such provision

. g
exists'.”*

Dr Bennett also told the committee she sees 'merit in a provision enabling the decline of a
complaint where it has been dealt with by the President, or an authority of the State or the
Commonwealth'.”

However, Dr Bennett indicated that 'care should be taken not to introduce uncertainty into the
construction of the Act by providing for specific considerations which limit the broad discretion
presently available'. She further emphasised this position by stating:

I must repeat: I am most strongly of the view that any attempts to change the
discretionary "may" to a mandatory "must" in either section 89B or section 92 are
misconceived, serve no purpose, would inhibit the work of Anti-Discrimination NSW,
be contrary to the public interest, have no demonstrated need or benefit and could well
undermine the protections appropriately governed by the Act.%

Declaring someone a vexatious complainant

Dr Bennett also suggested that consideration be given to having an additional provision that
specifically deals with vexatious complainants.

Dr Bennett explained that currently Anti-Discrimination NSW and the Board can only deal with
a complaint 'one by one' and they 'do not have the opportunity at the moment to look at a
vexatious complainant'. Dr Bennett clarified that they do have the ability at section 92 to decline
if it is a vexatious complaint (as discussed earlier), but not if it is a vexatious complainant. She
was of the view that having this provision at the lodgment stage could be beneficial.”

However, Dr Bennett clarified that multiple complaints does not necessarily indicate that a
complainant is vexatious and determining this is set at a high threshold:

One other point I would make is that the fact that there are multiple complaints about
similar conduct does not necessarily indicate that the complaint is frivolous or vexatious,
obviously. In fact NCAT has found that it does not necessarily follow that a multiplicity
of proceedings on similar grounds constitute vexation. As you would be aware, the
concept of what constitutes vexatious is a very high threshold legally.”

Further, Dr Bennett reflected on her years of experience in the court process advising that
'declaring someone a vexatious litigant is a very serious and careful case' and 'it is not easy to get
that decision out of a court'.” She further emphasised this:

But also because of the bar — I mean, it is a big call. It is a big call to say, as happens in
the courts, that a person is forbidden from lodging in that court any other complaint,
be it ever so valid. That is the decision you are making in a court when you declare
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Evidence, Dr Bennett, 9 June 2020, p 3.
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somebody a vexatious litigant — that they are precluded from filing in that court. I can
tell you from my own experience it does not always help because it is only that court.
They can go to another court and start up there, as has happened in a case in my
experience.1%

291 Dr Bennett explained that a provision to declare a complainant as vexatious would need to be
brought in at the section 92 stage as the President 'would have to be very careful in applying
that' and 'it would have to be after investigation', commenting that 'you cannot do that on the
face of it".""!

2.92 Dr Bennett also suggested amending section 92 and making it clearer that you can take into
consideration more than one of the factors listed in the provision for declining a complaint
during investigation. Dr Bennett explained that at the moment the word 'or' is used after each
factor and so they are not conjunctive, and although Dr Bennett did not want to make them
conjunctive, as that would lessen the discretion, it would be helpful to include a provision such
as: "The President may in his or her discretion take into account more than one of these
factors'.'”

2.93 When asked as to whether giving the President of the Anti-Discrimination Board discretion to
refer a vexatious complainant to the Supreme Court for a determination under that system, Dr
Bennett replied:

I do think that giving the President of the board the discretion to refer the matter to the
Supreme Court of New South Wales to make a determination that that person is a
vexatious complainant could well be an appropriate step to take because it maintains
the checks and balances. It gives the President discretion. It also has an objective
analysis. It is not the President being judge, jury and executioner either, if you know
what I mean. Otherwise complaints could be made or assertions made that it was done
by the President for internal purposes, not for external reasons, if I can call it that. I
think a referral to an independent and impartial decision-maker such as the court is
actually quite a useful check and balance to enable the board to have that ability and
also to have an objective appraisal made of that situation. I would see that could be a
very helpful solution.!03

2.94 Other stakeholders were cautious in adding a provision to the Act that would give the President
power to determine a complainant as vexatious.

2.95 Mr Sneddon said that he was not opposed to such a proposal but argued that 'the quicker, the
better and the more effective remedy is to have the powers we are suggesting, which is the
president gets rid of a complaint if the complaint is vexatious, frivolous et cetera, without
needing to make a separate assessment about whether or not the complainant is vexatious'. He
raised concerns that declaring someone a vexatious complainant is a serious matter and should
probably not be a matter for determination by the President of the Anti-Discrimination Board
but a body such as NCAT:

10 Hvidence, Dr Bennett, 18 August 2020, p 12.

101 Evidence, Dr Bennett, 18 August 2020, p 16.

12 Hvidence, Dr Bennett, 18 August 2020, p 16.

103 Evidence, Dr Bennett, 18 August 2020, p 17.
24 Report 55 - September 2020



2.96

2.97

PORTFOLIO COMMITTEE NO. 5 - LEGAL AFFAIRS

Making a finding that someone should be treated as a vexatious complainant is a setious
finding. Typically, in vexatious litigation statutes the person is then ordered by the court
that they cannot commence proceedings without the leave of the court or tribunal. The
President is right about that. It requires a serious amount of evidence. I am not sure
that Anti-Discrimination NSW is the right body to be making that. You would probably
want to give that to NCAT.104

Mr Blanks highlighted that there is already a process for having individuals declared vexatious
litigants in the courts but questioned whether there should be a similar function applicable to
the Anti-Discrimination Board. He indicated that 'the issue there is has there been a real
demonstrated need for it', commenting that although there seems to be some concerns he was
not sure that it would 'justify a whole regime for having a vexatious complainant process in the
tribunal'. Mr Blanks also highlighted that if an individual were declared a vexatious complainant
there would still need to be a process of review for any further complaints that individual wish
to bring forward, similar to the courts.'”

Mr Hunyor agreed with the concerns raised by Mr Blanks, commenting that they would not
support such a proposal as it is a serious undertaking to determine someone a vexatious litigant
and there would still need to be a mechanism for that individual to be able to bring forward
meritorious complaints:

There would have to be a process around that and you still would not want to be at a
stage where that would absolutely prohibit someone from bringing a complaint. They
could simply then be put beyond the law and they can be vilified as much as anyone
would like. So there would need to be a consideration of each complaint. So it seems to
be that it would just add a level of complexity because you would have to go through a
whole process around having someone declared a vexatious complainant and then any
new complaint would then have to still be assessed to see whether or not it had sufficient
merit.100

Committee comments

2.98

2.99

2.100

The committee acknowledges that the main intent of the Anti-Discrimination Amendment
(Complaint Handling) Bill 2020 is to prevent the complaints process from being abused and
specifically, to prevent vexatious complaints from proceeding down a path to be investigated,
utilising unnecessary resources and unfairly impacting respondents.

While we note that there were conflicting views by stakeholders as to whether vexatious
complaints are indeed taking up the Board's time and resources, the committee was not
persuaded by the evidence of the President of the Anti-Discrimination Board in this regard.
Indeed, the committee notes a number of cases which have been brought to its attention which
clearly raise concerns about how the complaints process is being used.

The committee is concerned that some individuals have the ability to use the complaints process
inappropriately, in situations where they may not have been personally impacted and/or where
the acts of potential discrimination are not even occurring in New South Wales. We are
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Evidence, Mr Sneddon, 9 June 202, p 15.
Evidence, Mr Blanks, 11 June 2020, p 5.
Evidence, Mr Hunyor, 11 June 2020, p 6.
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concerned about the unfair pressure this places on respondents, and how this goes against the
very principles of fairness anti-discrimination legislation aims to achieve.

Despite stakeholders having different views on some of the amendments in this Bill, the
committee agrees that there are improvements that could be made to the An#-Discrinination Act
1977 to minimise the potential abuse of the complaints process and more generally, improve
the complaints handling scheme.

In terms of sections 89B and 92 of the Act, the committee does not agree with the proposed
amendments of these sections as put forward in the Bill. We do, however, recommend that the
NSW Government consider amending section 89B and section 92 of the Act to allow the
President to refuse to accept a complaint where the President is satisfied that the complaint, or
part of the complaint, is frivolous, vexatious, misconceived or lacking in substance, and if it
does not make out a legal ground for complaints under the Act. We also recommend that a new
ground be inserted for refusal if the complaint falls within an exception to unlawful
discrimination or vilification. The committee notes that all grounds in both these sections
should remain discretionary. Retaining discretion in this regard means that any change would
ensure consistency with Commonwealth anti-discrimination provisions in section 32(3)(c) of
the Human Rights and Equal Opportunity Commission Act 1986.

Recommendation 1

That sections 89B and 92 of the Anti-Discrimination Act 1977 not be amended as proposed by
the Anti-Discrimination Amendment (Complaint Handling) Bill 2020.

Recommendation 2

That the NSW Government consider amending sections 89B and 92 of the Anti-Discrimination
Act 1977 to:

e allow the President to refuse to accept a complaint where the President is satisfied that
the complaint, or part of the complaint, is frivolous, vexatious, misconceived or lacking
in substance, or where it does not make out a legal ground for complaints under the Act

e insert a new ground for refusal if the complaint falls within an exception to unlawful
discrimination or vilification.

2.103

2.104

In terms of vexatious complainants specifically, the committee notes that declaring a
complainant as a vexatious litigant is a serious matter and one that should be considered
carefully, so as to ensure an individual is not barred from seeking justice for a genuine complaint.
The committee notes the President's preference to not make these determinations.

There already exists in the legal system a now well-established and balanced regime to deal with
alleged vexatious litigants. This is the VVexations Proceedings Act 2008. 1t allows for the making of
a vexatious proceedings order in clearly defined circumstances under well accepted criteria. It
has now been in operation for over a decade and has established case law and precedent.
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However it is limited in its application to matters before courts and tribunals and does not apply
to matters before the Board.

The committee therefore recommends that the Act be amended to provide the President with
the power to refer a complainant to the Attorney General for consideration of whether the
person should be the subject of an application to the Supreme Court for a declaration that the
complainant is a vexatious litigant.

Recommendation 3

That the NSW Government amend the Anti-Discrimination Act 1977 to provide the President
of the Anti-Discrimination Board with the power to refer a complainant to the Attorney
General for consideration of whether the person should be the subject of an application to the
Supreme Court for a declaration that the complainant is a vexatious litigant.

2.106

The committee also notes that a number of inquiry participants referred to the
recommendations made by the Federal Parliamentary Joint Committee on Human Rights in its
report for the inquiry into the operation of Part ITA of the Racial Discrimination Act 1975 (Cth)
and related procedures under the Australian Human Rights Commission Act 1986 (Cth). The
committee agrees, in particular, with one provision of Recommendation 9 in this report, which
aims to raise the threshold required to lodge a complaint and places the onus on the complainant
to set out the details of the alleged acts, omissions or practices. The basis of this is that any
unmeritorious or ill-conceived complaints can be dismissed at an earlier stage of the process.
The committee recognises that this would also assist the President in making a determination
to decline a complaint if it is found to be frivolous, vexatious or misconceived. The committee
therefore recommends that section 89 of the Anti-Discrimination Act 1977 be amended to provide
that the complainant must set out reasonable details of the alleged acts, omissions or practices.

Recommendation 4

That the NSW Government consider amending section 89 of the Awti-Discrimination Act 1977
to provide that the complainant must set out reasonable details of the alleged acts, omissions
or practices.
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Chapter 3  Other key issues

The chapter looks at other key issues raised by stakeholders regarding proposed amendments in the Anti-
Discrimination (Complaint Handling) Bill 2020. It begins with a discussion on the proposed provision
to decline a complaint based on a respondent's cognitive impairment, followed by a discussion on dealing
with complaints where a respondent resides in another state or territory. It then considers the proposed
removal of the ability to refer complaints to the NSW Civil and Administrative Tribunal and a number
of additional changes proposed to be made to the An#-Discrimination Act 1977. Finally, it considers the
calls from stakeholders for a broader review of the An#-Discrimination Act 1977.

Cognitive impairment

31

3.2

3.3

3.4

3.5

The Anti-Discrimination (Complaint Handling) Bill 2020 (the Bill) proposes to insert under
section 89B that the President must decline a complaint where a respondent has a cognitive
impairment and it is reasonably expected that the cognitive impairment was a significant
contributing factor to the conduct that is the subject of the complaint. A cognitive impairment
is defined in the Bill as an intellectual disability, a developmental disorder (including an autistic
spectrum disorder), a neurological disorder, dementia or a brain injury.'”

Stakeholders raised a number of concerns in relation to this proposed provision to the Ant-
Discrimination Act 1977 (the Act).

Anti-Discrimination NSW gave evidence that 'a cognitive impairment should not, per se, be a
reason to decline a complaint'. However, Anti-Discrimination NSW noted that 'the intellectual
capacity of the parties may be a relevant factor in deciding whether and how to proceed to
investigate a complaint'. It added that 'in each case, the parties' capacity will be a question of

evidence, which may only come to light during the course of an investigation'.'”

Further, Anti-Discrimination NSW said that 'the cutrent definition of disability in the Act is
broad and it is unclear how the President would be expected to determine if a respondent has a
cognitive impairment prior to conducting an investigation'. It indicated that 'assuming that a
person with any type of cognitive impairment is incapable of responding to a complaint may be,

of itself, discriminatory'.'”

When asked how the Board currently handle matters of cognitive impairment, Dr Annabelle
Bennett AC SC, President of the Anti-Discrimination Board, advised:

It would vary very much with each individual case. I cannot myself at this moment give
you the details of the sorts of examples of how that would be dealt with. It would have
been very much on the nature of the complaint and what information the respondent
can give to enable someone to make an evaluation, bearing in mind that after a
complaint is accepted we turn to the respondent to ask the respondent to give
information that would assist.!10
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Anti-Discrimination Amendment (Complaint Handling) Bill 2020, First Print, pp 3-4.

Submission 122, Anti-Discrimination NSW, p 6.

Submission 122, Anti-Discrimination NSW, pp 5-6.

Evidence, Dr Annabelle Bennett AC SC, President of the Anti-Discrimination Board, 9 June 2020,
p 5.
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The Public Interest Advocacy Centre was of the view that 'there are a number of problems with
this proposed provision', one of which is that 'the degree of impairment that will bring a
respondent within this provision is left undefined'. The Public Interest Advocacy Centre
highlighted that 'a mild impairment that has minimal impact upon a person's cognitive function
would place a person entirely outside the scope of the Act', therefore stating that such an
approach was not supported. The Centre also questioned as to what basis the President could
form a view on what could be 'reasonably expected', particulatly when 'the President would be
required to make this assessment prior to commencing an investigation and therefore prior to

requiring information from the respondent'.'"

Likewise, the Australian Discrimination Law Experts Group stated that 'there are a number of
problems with this provision'. It argued that 'whether or not a person has a cognitive
impairment, and whether this impairment was a 'significant contributing factor' to particular
conduct raises complex factual and legal issues'. The Group commented that 'it is inappropriate
to require the President to decline a complaint on this ground at a preliminary stage', noting that
the President would not have the required information at this stage to make such a
determination. The Group went on to say that 'more importantly, declining a complaint because
of an impairment of the respondent denies the respondent access to justice, contrary to Article
13 of the Convention on the Rights of Persons with Disabilities', and that 'this proposed change
should be rejected'.'?

Along similar lines, the NSW Gay and Lesbian Rights Lobby was of the view that 'the Bill would
significantly impact the ability of victims of discrimination to access justice, by adding
unnecessary complexity by requiring victims and respondents to provide details of cognitive
function'. The Lobby highlighted that this 'places a burden on possibly unrepresented patties to

prove the cognitive function of the respondent either way'.'"?

Kingsford Legal Centre also commented on this proposed change, commenting that 'it would
weaken discrimination protection for marginalised people, including people with a disability’,
and goes against the purpose of the Act:

This misunderstands the purpose of discrimination law, which is not to punish
perpetrators, but rather to protect marginalised people from discrimination and
promote equal opportunity within society. Discrimination is harmful, regardless of
whether it is intentional. The question of whether a person's cognitive impairment "was
a significant contributing factor to the conduct" will often be complex, especially as
intellectual disability is diverse and exists on a spectrum. The question would require
expert evidence and may be the subject of significant dispute, increasing the cost of the
complaint process and decreasing accessibility. The President would be pootly placed
to consider such questions without an investigation as contemplated by the proposed

section 89B(2)(1).114

Like other stakeholders, the Law Society of NSW were of the view that this proposed provision
'is highly problematic' and 'may unduly limit complainant's access to justice, and is unnecessary
in light of the broad discretionary power to the President to decline complaints during
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Submission 73, Public Interest Advocacy Centre, pp 6-7.

Submission 124, Australian Discrimination Law Experts Group, p 10.
Submission 105, NSW Gay and Lesbian Rights Lobby, p 4.
Submission 26, Kingsford Legal Centre, p 11.
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investigation at s 92' of the Act. It also raised concerns that this change 'would require the
President to make a determination on whether the respondent has a cognitive impairment at
the stage the complaint is filed — i.e. without conciliation or investigation taking place — and

decline the complaint on this basis".'"”

Mr Mark Sneddon, Executive Director, NSW Institute for Civil Society, also highlighted that
'when you get the complaint initially it may be ill-formed and all of the details may not be there',
so there is a need 'to do some investigations first to work out whether there is substance to it".
In this regard, Mr Sneddon recommended that all of the grounds under section 89B, including
this one on cognitive impairment, should be applied later on during the investigation stage under
section 92.'

The Intellectual Disability Rights Service explained that it is important that a balanced approach
is taken when determining the impact of cognitive impairment as part of a complaint and that
discretion of the President is maintained here:

We submit that the degree of cognitive impairment of the respondent, and its relevance
in causing the discriminatory action, are important issues for the Anti-Discrimination
Board and the NSW Civil and Administrative Tribunal to consider in trying to protect
the respondent against exploitation, whilst at the same time trying to protect the rights
of the victim. Despite the respondent's disability, however, it may still be appropriate to
make a compensation order against him or her. Also however, apart from the
respondent the victim of the discrimination may have a cognitive impairment which
makes him or her more vulnerable to discrimination, and therefore again it may be
appropriate for him or her to bring a complaint against a respondent with cognitive
impairment. Therefore, we suggest that the issue of cognitive impairment should not
be a ground on which a complaint "must" be declined. Instead the Act should not be
changed and the Anti-Discrimination Board and NSW Civil and Administrative
Tribunal should consider this important issue in dealing with the complaint.!”

The NSW Council for Civil Liberties said that 'an assessment that a cognitive impairment was
or was not a significant contributing factor to the conduct is not a decision that the President
of the Board is likely well equipped to make', and noted that 'there is no review available under
s89B' by the NSW Civil and Administrative Tribunal (NCAT). Further, the Council suggested
that there is a "possibility, albeit probably rare, that respondents argue in bad faith or dishonestly
that they are subject to cognitive impairments in the relevant sense to escape liability for

discriminatory remarks'.'™

However, by contrast, the Human Rights Law Alliance argued that 'there is evidence of
significant time and resources being wasted in the pursuit of vexatious claims against vulnerable
individuals who suffer from a cognitive disability and as a result cannot help or filter themselves

when engaging in public discourse on political and social issues'.'"”
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Further to this, Mr John Steenhof, Managing Director, Human Rights Law Alliance, told the
committee that this amendment to the Act 'comes from an actual set of cases that have
happened in New South Wales'. When asked how the President would be able to judge a
cognitive impairment, Mr Steenhof replied that 'I think it is a matter for evidence and I think,
as with any other matter in a discrimination case, it would be bringing and leading expert
evidence as to the cognitive impairment of the person who has been complained against'. He
added that 'where the President knows or should know that it involves cognitive impairment, it
could be affected to short-circuit further complaints being brought and multiple complaints

being brought, even at that initial stage'.'”

Cross-jurisdictional complaints

3.16

3.17

3.18

3.19

3.20

3.21

The Bill proposes to remove section 88B of the Act which allows for a person to make a
complaint to the President even when that person has made a complaint or taken proceedings
in relation to the same facts in another jurisdiction, whether in New South Wales or elsewhere.
It also provides for NCAT to have regard to any such proceedings, and to the outcome of any
such proceedings, in dealing with or determining the complaint."”'

Through proposed changes to section 89(B), the Bill also adds a provision that the President
must decline a complaint if one or more of the respondents is an individual who has made a
public statement to which the complaint relates, and, at the time of making the statement, was
a resident of another state or territory as evidenced by the individual's address on the electoral
roll, and not in New South Wales. The Bill also puts the onus on the complainant to establish
that the respondent was in New South Wales when the statement relating to a complaint was
made.'*

Stakeholders had opposing views as to whether these changes should be implemented.

Supporting views

Generally, those who supported the removal of section 88B argued that Anti-Discrimination
NSW is over-reaching its responsibilities by dealing with cross-jurisdictional complaints.

For example, Mr Sneddon contended that Anti-Discrimination NSW is 'some long-arm
jurisdiction' given it pursues respondents in other parts of Australia where those respondents
have not engaged in any public act in New South Wales. Mr Sneddon questioned whether this
is a good use of New South Wales taxpayers' money' and commented that 'it is certainly not

commendable from the point of view of comity between jurisdictions and the Federation'.'’

Freedom for Faith and the Anglican Church Diocese of Sydney were of the view that 'on balance
and given the different approach taken in different Australian jurisdictions to discrimination
matters, it would seem to be wise to remove s 88B'. They advised that by removing this
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provision it 'would not of itself result in a person being unable to make a previously-litigated
complaint (unless the section were replaced with an explicit bar on such)', however 'it would

send a signal that such matters were not to be regarded as best practice'.'*

Robert Balzola and Associates (Legal) Pty Litd pointed to a current case before the High Court
that represents 'the very live issue of forum shopping' and 'is a paramount example of the failure
to consider in detail the impact of finely tuned federal jurisdiction to preserve the powers of the

states and the Constitutional federal framework...".'”

Opposing views

Those who preferred to retain section 88B raised concerns that removal of this provision would
impact on the rights and protection of people who have experienced discrimination or
vilification and their ability to make a complaint.

The Australian Discrimination Law Experts Group argued that 'the proposed exception is vague
and uncertain in its drafting' and 'most significantly, it fundamentally misconceives the nature
of public statements that amount to vilification'. The Group argued that it would be out of
touch with defamation law, not consistent with other jurisdictional law and would prevent
legitimate complaints from proceeding:

In defamation law, public statements are actionable wherever they are read, regardless
of where they are published. No other anti-vilification laws in Australia prevent
complainants from making a complaint regarding vilification based on where the
respondent resides, or where the relevant statements were made. The amendment
would remove protection for people in New South Wales (‘NSW") for discrimination
and vilification by way of public statements made outside NSW by non-residents of
NSW. This would prevent legitimate complaints from being investigated and possibly
conciliated.!26

ACON also stated that it did not support the removal of section 88B from the Act. ACON
highlighted that 'Australians interact with services, businesses, governments and individuals
across state and federal boundaries' and 'it is important that recourse be made available to a
complainant across the borders of states if the complaint relates to an act of discrimination that
occurs in more than one state'. It explained that by removing this section it 'diminishes the
power of the NSW Anti-Discrimination Act and removes a path for recourse about issues that

have occurred in New South Wales'.'?’

Along similar lines, Ms Audrey Marsh, Co-Convenor, NSW Gay and Lesbian Rights Lobby,
highlighted that the 'internet occurs across jurisdictions' and 'people can discriminate and harass
across more than one state and territory border'. Ms Marsh explained that it is not always clear
to a layperson attempting to access justice through the Anti-Discrimination Board what might
be the correct jurisdiction to pursue this and by removing the section from the Act it excludes
people who, in error, lodge complaints in an incorrect jurisdiction. Further, Ms Marsh
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3.29

3.30

emphasised the importance of the President having discretion to make judgements on such
jurisdictional issues.'”

Kingsford Legal Centre also commented on the difficulties individuals may face when
determining the most appropriate jurisdiction in which to lodge a discrimination complaint. It
stated that "Australian discrimination law is jurisdictionally complex', with 13 pieces of legislation
at both the federal and state and territory level with significant overlaps and differences. The
Centre observed an extra layer of complexity when considering other areas of law, including
employment law, tenancy law and consumer law, that interacts with discrimination law which

'can further complicate jurisdictional questions'.'”

Further, Kingsford Legal Centre explained that 'many complaints are made in the "wrong" or
multiple jurisdictions because the complainant has been unable to access legal help and does
not understand the system'. It argued that by putting in place a 'blanket prohibition on
complaints being made in more than one jurisdiction is a blunt instrument' and 'it would rob
the President and NCAT of the ability to consider legitimate reasons and personal factors as to
why such complaints had been made'. The Kingsford Legal Centre was of the opinion that the
current sections in the Act 'provide appropriate safeguards against forum-shopping', which it

highlighted from experience was not 'extensive or a significant drain on resources'.’

The Public Interest Advocacy Centre also highlighted that section 88B does not only apply to a
person who may take proceedings in another state or territory, but also 'applies to other
Yjurisdictions' such as tort law or workplace relations jurisdictions'. It stated that 'before
considering repeal of s 88B, significant consideration would need to be given to its broader
impact on rights protection'. The Public Interest Advocacy Centre said that the provision for
NCAT to have regard to complaints lodged elsewhere and to take into account unreasonable
conduct by a party when awarding costs, including the power to award costs where there are
'special circumstances', would prevent complaints being made in more than one jurisdiction

arising from one set of facts'."”!

Like other stakeholders, Anti-Discrimination NSW raised concerns that removing section 88B
of the Act will deter people experiencing discrimination from making complaints and taking
action to obtain redress for acts of unlawful discrimination. Echoing the views of others who
rejected this change, it stated that 'discrimination law across Australian state and commonwealth
jurisdictions is highly complex and people experiencing discrimination are not always aware of
the most appropriate forum to complain about unlawful discrimination'. Anti-Discrimination
NSW gave the example of a person making an unfair dismissal complaint to the Fair Work
Commission that may also include unlawful discrimination. It also added that by NCAT having
regard to any such proceedings ensures fairness and removing this would 'deprive people of

: 1132
appropriate avenues for redress'.
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On the specific issue of complaints against respondents that reside in other jurisdictions, Dr
Bennett noted that this is 'currently under consideration by the courts' and that 'there are matters
of legal complexity in the use of and receipt of information over the internet and social media,

including where it can be said that the statement was made'."??

Referral of complaints to NCAT

3.32

3.33

3.34

3.35

3.36

3.37

The Bill proposes to omit section 93A which states:

93A Referral of complaints to Tribunal at requirement of complainant

(1) If the President has given a complainant a notice under section 87B (4) or 92, the
complainant may, within 21 days after the date on which the notice was given, require
the President, by notice in writing, to refer the complaint to the Tribunal.

(2) On receipt of a notice under subsection (1) from the complainant, the President is
to refer the complaint to the Tribunal.13+

It also proposes to omit the reference to 93A in section 95(1).
Most stakeholders disagreed with removing this right of appeal to NCAT.

Anti-Discrimination NSW opposed the removal of the right to have declined complaints
referred to NCAT as 'removal of avenues to appeal administrative decisions may limit
procedural fairness and deter people from making complaints regarding discrimination'. It
advised that the removal of the right to appeal is not consistent with administrative law and
could reduce the protection of rights:

The proposed change creates a situation where the President's decision is without the
checks and balances inherent in administrative law. Removing existing rights of review
would be out of step with principles of administrative law and may also risk reducing
protection of existing rights of the community in NSW.13>

The President of the Anti-Discrimination Board, Dr Bennett, emphasised this point, stating that
'people get rights of appeal in all situations and that is considered to be appropriate in
administrative law situations'. She commented that 'the fact that some people may misuse that,
from my perspective, personally, is not a reason to undermine a system'. Dr Bennett added that
it is also important to maintain the 'checks and balances' and to provide 'procedural fairness'.
She advised the committee that the statistics show that when a complaint is declined most will
not go any further or be referred to NCAT."

In this regard, Dr Bennett provided the following statistics relating to complaints made to the
board in the last five years, only a small proportion of which were referred to NCAT after being
declined:
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3.40

3.41

3.42

. ]t is worth noting that in the last five years, according to the annual reports, on
average 8.5 per cent of complaints were settled before conciliation and 17 per cent at
conciliation; 19 per cent were declined under section 89B, and a further 8 per cent under
section 92, and did not proceed further; 17 per cent were withdrawn by the complainant
and 15 per cent were abandoned; 4 per cent were referred to NCAT after being declined
under section 92, where leave is then required from NCAT to proceed; and 13 per cent
were referred to NCAT for other reasons that included the formation of an opinion
that the complaint cannot be resolved.!?

The Law Society of NSW questioned the rationale for the removal of section 93A, also noting
that 'there are a relatively low number of complaints referred by the President of the Anti-
Discrimination Board to the NCAT each year, and fewer still proceed to finalisation'. It
provided the following statistics on complaints referred in the 2018-19 year:

In 2018-19, the ADB referred 174 complaints to the NCAT, 37 of which were referred
under s 93A. During the same period, the NCAT's equal opportunity list — which
manages complaints referred by the President of the ADB — finalised 101 matters. This
represents a tiny fraction (around 0.15%) of the 67,833 applications that were finalised
at the NCAT during 2018-19.138

In addition, the Law Society of NSW noted that NCAT must grant leave to a complainant who
is referred under section 93A before proceedings can commence and that a complaint can be
dismissed at any stage at the discretion of NCAT for a number of reasons. It noted that one of
these reasons is if a complaint is found to be frivolous, vexatious, misconceived or lacking in
substance. The Law Society of NSW stated that 'these provisions ensure that NCAT's resources
will not be consumed by considering unmeritorious or spurious complaints that have been
referred from the Anti-Discrimination Board'."”

Likewise, the Public Interest Advocacy Centre commented that given a complaint can only
progress in NCAT once leave is granted this approach 'strikes an appropriate balance and should
be retained'. It also noted that if section 93A was removed it 'would require a person who
disagrees with a decision of the President to seek review of that decision under the Administrative
Decisions Review Act 1997 which 'would be a much more complicated and time-consuming

process'."*

Kingsford Legal Centre also highlighted this aspect, stating that if section 93A was removed the
only way complainants could seck review of a President's decision 'would be to start a judicial
review case in the Supreme Court of NSW'. It commented that 'this is a less accessible, and
legally narrow, process that typically requites consideration of complex legal issues' and 'many
vulnerable people with meritorious complaints would not seek judicial review because they do

not pass the complex legal tests for judicial review or are deterred by the inaccessible process'.'*!

Further, Ms Golledge told the committee that Kingsford Legal Centre supports the current
appeal mechanism to NCAT as 'it provides for oversight and is balanced'. She noted that 'there
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isn't sufficient evidence of a need for such significant reforms and are concerned that these will
significantly curtail access to justice for the very groups that discrimination law is designed to

protect’.'*

Referral to NCAT at the initial stage

In terms of removing a right of appeal to NCAT, stakeholders highlighted an inconsistency this
proposal would create. Stakeholders noted that the changes would mean that if a complaint is
declined by the President at the initial stage, under section 89B, the complaint would not be
reviewable by NCAT, whereas if it is declined after an investigation, under section 92, it would
be reviewable by NCAT.'"

The Australian Discrimination Law Experts Group advised that section 89B and section 92 'do
not serve the same legislative purpose'. It explained that 'the grounds for declining a complaint
under s 89B are relatively clear "threshold" questions', whereas 'the grounds for declining a
complaint under s 92 are broader and require evidence to be substantiated'.'*

Relevant to this, the Australian Discrimination Law Experts Group also highlighted that the
roles of the President and NCAT ate 'not equivalent', with each having different powers:

Whereas the President is an administrative decision-maker, the NCAT is a tribunal with
greater powers and mechanisms for finding facts and testing evidence. The President's
determination to decline a complaint operates as a signal to complainants and the
tribunal, rather than as a gatekeeper. It is a preliminary assessment, but not a final one,
warning the complainant and the tribunal that the claim is lacking or inappropriate in
some way. This is reinforced at the tribunal level where the complainant bears the
additional burden of needing to obtain leave of the tribunal to have their matter
determined (s96). These mechanisms exist and operate together to ensure the process
is not abused.!45

The NSW Council for Civil Liberties held a similar view, stating that 'declining a complaint
under s92 involves a different set of considerations from declining under s89B'. It explained
that the President is provided 'far broader and discretionary grounds' under section 92 for
declining a complaint compared to those given at the initial stage under section 89B. Further,
the Council noted that 'declining a complaint under s92 indicates that the President has not
identified cause to exercise their s89B powers, and by implication considered that the complaint

deserves to move to the investigation phase'.'*

In addition, the NSW Council for Civil Liberties emphasised the importance of the right of
review of decision making, particularly given the Act relates to discrimination complaints:

Moreover, as a matter of general principle, NSWCCL considers it preferable, where
possible, to provide an opportunity for review of executive decision-making. Though
this always carries the potential to induce litigation, it is an essential bulwark against the
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misuse of power by the state. This is especially so in an area of great personal and social
significance such as decision-making pursuant to discrimination complaints.!47

Awarding costs

Several stakeholders who broadly supported the Bill did not support the removal of section
93A. Some suggested that if a complaint is referred to NCAT under section 93A, costs should
be able to be awarded in certain circumstances, for example, if complaints are vexatious.

Mr Steenhof told the committee that 'the removal of section 93A and the appeal rights is a step
too far, but we do see the need to address the problem that it seeks to fix with other methods,
such as enlivening costs.'* In its submission, the Human Rights Law Alliance explained how
this alternative method would work noting that it will dissuade vexatious litigants from pursuing
complaints in NCAT:

A viable alternative would be an enlivening of costs against a vexatious complainant.
This would mean that the NCAT Act would be amended to award costs against the
complainant if their complaint is found to be vexatious and misconceived by the
Tribunal and they have used section 93A of the Act to refer the matter to the Tribunal
after the President had dismissed the complaint.'#?

Mr Sneddon expressed similar views, noting that 'every decision-maker has the capacity to get
it wrong'. He stated that "therefore, as part of the rule of law and accountability, it is important
to have a right of appeal from a decision to terminate a complaint'. However, Mr Sneddon
suggested that if a complainant wishes to refer their complaint to NCAT after it has been
declined by the President then they should carry the risk of adverse costs:

But if you have a case where the Anti-Discrimination NSW President has made a
decision that a complaint should be terminated on the ground that it is vexatious,
frivolous, misconceived or lacking in substance and someone wishes to appeal that, it
is time to move from the no-costs jurisdiction to a cost-based jurisdiction. If the
complainant wishes to pursue that, they should take on some risk of adverse costs
orders against them, otherwise they can just escalate this endlessly through NCAT on
and on to the prejudice of the respondent.!>

Connecting the potential for costs to be awarded in circumstances where the complaints process
is misused, the Australian Christian Lobby stated that 'there needs to be balance between the
desire to prevent abuse of the claim system and the rights of access to justice and to review of
administratot's decisions by the Courts'. It argued that changes do need to be made to section
93A to 'disincentivise worthless claims' being lodged, however removing this section would 'put
legitimate claims at right of being rejected at the first hurdle with no power for claimants to
contest the decision'. Therefore, it suggested that to 'discourage worthless claims being referred
to NCAT by complainants', that NCAT allows respondents to recover legal costs if it finds that
the complaint is lacking in substance or is vexatious and malicious. The Australian Christian
Lobby also suggested that security of costs should be provided by a complainant when requiring
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a referral to NCAT if the President declined the complaint based on lacking in substance or is
vexatious and malicious."

Freedom for Faith and the Anglican Church Diocese of Sydney also highlighted the need to
achieve the right balance with these issues, noting that there are positives and negatives on either
side of the argument. On balance, it contended that the right of referral to NCAT should remain:

On the one hand, removing the right of referral to NCAT after the President has
declined a complaint will mean that a non-meritorious complaint will be more quickly
terminated. This will reduce the lengthy and potentially expensive process a respondent
will have to endure to see such a complaint finally terminated by NCAT. On the other
hand, removal of this right will subject a meritorious complaint to a discretionary
decision by the President, one person who may or may not have a full understanding of
the issues and who may terminate the complaint unjustly. On balance, despite the
potential downsides of continuing proceedings which may have little merit before
NCAT, we believe that the right of referral should remain in place.!5?

However, Mr Neil Foster, Board Member, Freedom for Faith, told the committee that 'we do
suggest that a complainant who persists with a complaint after the President has decided not to
continue should be at serious risk of paying the respondent's costs should NCAT agree with the

President’.'”

In a broader sense, the Institute for Civil Society expressed the view that 'it is not appropriate
that the anti-discrimination tribunal, justice system and taxpayer resources be used to provide a
cost-free public forum for a complainant to repeatedly seek to intimidate and close down those

with opposing views'."”*

Along similar lines, the Australian Christian Lobby highlighted that given the Anti-
Discrimination Board is a no-cost jurisdiction and referrals to NCAT are also free 'the potential
for abuse of the process is real', particulatly for vexatious litigants:

There are many examples of respondents who have unjustly incurred significant costs
defending themselves against vexatious complaints. Activists can use the process to
persecute or punish people simply for having different religious or political convictions.
Not only that, but the ADB is able to provide assistance to claimants (but not to
respondents) to prosecute their claims including financial and legal advice on their
claims.155

However, other stakeholders held an opposing view on the issue of costs. For example,
Kingsford Legal Centre stated that it is 'strongly of the opinion that in the area of discrimination
law there needs to be effective remedies in generally no costs jurisdictions'."® Likewise, Mr
Jonathon Hunyor, Chief Executive Officer, Public Interest Advocacy Centre, told the
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committee that the Public Interest Advocacy Centre does 'not support costs for these sorts of

matters'."””’

Mr Tim Chate, Solicitor, Intellectual Disability Rights Service Inc. highlighted that their clients
do not have the financial resources to pay costs when pursuing complaints. He advised that
establishing a cost-based jurisdiction would be a barrier to their clients being able to bring

forward a case, stating 'it would be very prohibitive for our clients'.”®

Ms Angela Catallo, Committee NSW Council for Civil Liberties and Convenor Asylum Seckers
and Refugees Action Group, also felt that establishing a cost-based jurisdiction would defeat
the purpose of the Anti-Discrimination Board:

I would agree that the costs would take away some of the point of having the Anti-
Discrimination Board as it runs because at the moment it is a tribunal where you do not
need to be a lawyer, you do not need legal assistance. You can simply go to a website,
lodge your complaints and have them considered by the President as to whether or not
they should go to conciliation. So to bring in anything to do with costs takes away some
of the better advantages of the tribunal as it works at the moment.1>

Other matters

3.59

3.60

3.61

During the committee's final hearing the President of the Anti-Discrimination Board was asked
her opinion on a number of proposals, including whether a person making a complaint of
vilification must prove that they have suffered a personal detriment and whether notice be given
to a complainant of a decision to decline and be given an opportunity to amend their complaint.
This section details Dr Bennett's response to these issues.

Evidence a complainant has suffered a detriment

Section 88 of the Act relates to vilification complaints and notes that a vilification complaint
cannot be made unless each person on whose behalf the complaint is made:

(a) has the characteristic that was the ground for the conduct that constitutes the alleged
contravention, or

(b) claims to have that characteristic and there is no sufficient reason to doubt that
claim.160

In its submission, the Institute for Civil Society suggested that section 88 be amended by
inserting an additional criteria at the start that 'a vilification complaint cannot be made unless
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each person on whose behalf the complaint is made has suffered a detriment as a result of the
asserted vilification ...".""!

During a hearing, Dr Bennett was asked about this proposal and if this suggestion has some
merit. Dr Bennett replied that this 'is obviously a matter for Parliament to consider', however
her immediate concerns were the practical ability of making that decision:

I am just thinking of the ability to evaluate it on the part of the people who are receiving
the complaint. To what extent would we need to ascertain the nature and extent of the
detriment? It is a process issue that I would bring to bear. For example, a mental
detriment is a detriment. A job loss might be, for example — an asserted job loss. That
would involve other considerations. I am only thinking of the practical problems that
we would deal with. It could include hurt. It could include humiliation or ridicule. This
could be considered a detriment.

First of all, vilification would bring into account serious contempt, hatred and ridicule.
But as a process matter — and I have not thought this through. It is just my personal
immediate reaction. If it is a ground for rejection of a complaint that there is no
detriment — I am just thinking about how one ascertains that and the practical difficulties
of ascertaining that by us, if you see what I mean. It is a significant finding that would
have to be made and it is not that straightforward. So, I cannot take i