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Terms of reference 

The terms of reference were referred to the committee by the Legislative Council on 24 October 2019: 

1. That this House notes that, after its rising in November 2019 for the summer recess, the House is 
not scheduled to sit again until Tuesday 3 March 2020. 

2.  That, while the House is not sitting during the summer recess: 

(a) on receiving a report of the Independent Legal Arbiter appointed to evaluate a disputed claim 
of privilege on documents returned to the House under standing order 52, the Clerk is to 
refer the report to the Privileges Committee for consideration, 

(b) the Privileges Committee is authorized to undertake the role usually performed by the House 
in dealing with disputed claims of privilege over returns to order under standing order 52, 
including taking the decision to make public the report of the Independent Legal Arbiter and 
any documents over which privilege has been claimed but not upheld by the Independent 
Legal Arbiter,  

(c) any document authorised to be made public by the committee under this resolution is 
deemed to have been presented to the House and published by authority of the House, and 

(d) on the next sitting day, the committee is to report to the House what action, if any, it has 
taken under this resolution.1 

                                                           

1  Minutes no. 29, 24 October 2019, Item no. 7, p596 
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Chair’s foreword 

I am pleased to present this report of the Privileges Committee on activity taken by the committee during 
the summer recess in relation to disputes as to the validity of claims of privilege on papers returned to 
the House under standing order 52, as required by resolution of the House of 24 October 2019. 

The committee was able to undertake this important role despite a resolution of the House of 23 October 
2019 prohibiting Legislative Council committees from meeting between 6 January and 31 January 2020, 
as it resolved, for the purposes of the 23 October 2019 resolution, that the consideration of reports of 
an independent legal arbiter on a disputed claim of privilege, and decisions arising from such reports, 
were "urgent" matters.2   

I would like to thank the members of the committee for their work on this inquiry, and the secretariat 
for compiling this report. 

 

 

 

 

 

Peter Primrose 
Chair

                                                           
2 Minutes no. 28, 23 October 2019, Item no. 14, pp 585-586 
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Chapter 1 Disputed claims of privilege and reports of 
the independent legal arbiter 

On 24 October 2019, the House adopted a resolution authorizing, during the Privileges Committee, 
during the summer recess, to undertake the role usually performed by the House in dealing with disputed 
claims of privilege over documents returned to orders of the House under standing order 52:  

1. That this House notes that, after its rising in November 2019 for the summer recess, the House is 
not scheduled to sit again until Tuesday 3 March 2020. 

2.  That, while the House is not sitting during the summer recess: 

(a) on receiving a report of the Independent Legal Arbiter appointed to evaluate a disputed claim 
of privilege on documents returned to the House under standing order 52, the Clerk is to 
refer the report to the Privileges Committee for consideration, 

(b) the Privileges Committee is authorized to undertake the role usually performed by the House 
in dealing with disputed claims of privilege over returns to order under standing order 52, 
including taking the decision to make public the report of the Independent Legal Arbiter and 
any documents over which privilege has been claimed but not upheld by the Independent 
Legal Arbiter,  

(c) any document authorised to be made public by the committee under this resolution is 
deemed to have been presented to the House and published by authority of the House, and 

(d) on the next sitting day, the committee is to report to the House what action, if any, it has 
taken under this resolution.3 

1.1 As required by the resolution, this report documents the action taken in relation to disputed 
claims of privilege at two committee meetings during the summer recess. 

Register of buildings with potentially combustible cladding 

1.2 At a meeting on 16 December 2019, the committee resolved that the report of the Independent 
Legal Arbiter, the Hon Keith Mason AC, QC, on the disputed claim of privilege on the Register 
of buildings with potentially combustible cladding, which had been received by the Clerk on 13 
December 2019 be made public (see Appendix 2).  According to the resolution of the House, 
the report was deemed to have been published by authority of the House and was made available 
on the Legislative Council's website that day. 

1.3 Mr Mason concluded that in his evaluation the register of buildings with potentially combustible 
cladding was relevantly privileged and upheld the privilege claim.   

Premier's Rulings on Disclosures under the Ministerial Code of Conduct 

1.4 At a meeting on 31 January 2020, the committee resolved that the report of the Independent 
Legal Arbiter, the Hon Keith Mason AC, QC, on the disputed claim of privilege on documents 

                                                           
3  Minutes no. 29, 24 October 2019, Item no. 7, p596 
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relating to Premier's Rulings on Disclosures under the Ministerial Code of Conduct, received 
by the Clerk on 17 December 2019 be made public (see Appendix 3). According to the 
resolution of the House, the report was deemed to have been published by authority of the 
House and was made available on the Legislative Council's website that day. 

1.5 Mr Mason concluded that in his evaluation the documents subject of the disputed claim are not 
relevantly privileged and did not uphold the claim for privilege.   

1.6 The committee has taken no further action, it now being a matter for the House to consider 
whether the documents considered by Mr Mason to be not privileged should be made public. 
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Appendix 1 Minutes  

Minutes No. 5  
Thursday 11 December 2019 
Privileges Committee 
Legislative Council Clerk's Conference Room,  
Parliament House, Sydney at 2.30 pm 

1. Members present 
Mr Primrose(Chair) 
Mr Donnelly 
Ms Faehrmann (participating by electronic communication) 
Mr Khan 
Mrs Maclaren-Jones (participating by electronic communication) 
Mr Mason-Cox (participating by electronic communication) 
Mrs Ward (participating by electronic communication) 
 
In attendance: Steven Reynolds, Susan Want. 

2. Apologies  
Revd Nile (Deputy Chair) 
 

3. Draft minutes 
Resolved, on the motion of Mr Donnelly: That draft minutes no. 4 be confirmed. 

4. Correspondence 
The committee noted the following item of correspondence: 
Received 

 from Ms, Kate Boyd, General Counsel, the Department of Premier and Cabinet, concerning the 
process to be undertaken by the committee when considering whether to publish an arbiters report, 
and any documents considered by the arbiter to be not privileged.  

5. Consideration of disputed claims of privilege as referred by the House 
The committee noted that the House had referred to the committee, by resolution of 24 October 2019, the 
authority, while the House is not sitting, to undertake the role usually performed by the House in dealing 
with disputed claims of privilege over returns to order under standing order 52.  

5.1 Consideration of urgent committee activity 
 

The committee noted the resolution of the House of 23 October 2019 prohibiting the committee to meet 
in January 2020 unless the committee resolves that a committee activity is urgent. 

Resolved, on the motion of Mr Donnelly: That the consideration of the publication of the report of an 
independent legal arbiter and the relevant privileged documents be considered urgent committee activity for 
the purposes of the resolution of the House of 23 October 2019 relating to committee activity in January 
2020. 
 

5.2 Proposed mode of considering 
 
Resolved, on the motion of Mr Donnelly: That, wherever possible and unless circumstances require 
otherwise, the committee follow the established practice in the House and adopt a two-step process whereby 
the consideration of whether to publish an arbiter's report be resolved at one meeting and the consideration 
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of whether to publish documents considered by the arbiter to be not privileged be resolved at meeting held 
on a subsequent day.  
 

5.3 Report of the Independent Legal Arbiter on the disputed claim of privilege on the Register 
of buildings with potentially combustible cladding 

 
The committee noted that on 13 December 2019 the Clerk had received the report of the Independent 
Legal Arbiter, the Hon Keith Mason, on the disputed claim of privilege on the Register of buildings with 
potentially combustible cladding.  The committee also noted the email from the Clerk advising members of 
the receipt of the report and that it had been referred to the committee for consideration.  
 
Resolved, on the motion of Mr Donnelly: That the report be made public. 
 
According to resolution of the House of 24 October 2019, the report is deemed to have been presented to 
the House and published by authority of the House.  
 

5.4 Report of the Independent Legal Arbiter on the disputed claim of privilege on Premier's 
rulings in relation to disclosures under the Ministerial Code of Conduct 

 
The Committee Clerk advised that it was likely that the report of the Independent Legal Arbiter on the 
disputed claim of privilege on Premier's rulings in relation to disclosures under the Ministerial Code of 
Conduct would be received by the Clerk, and consequently referred to the committee, before the end of the 
year.   
 
The committee agreed that the date of next meeting to consider the report be set once the report had been 
received.  

 

6. Adjournment 
 
The committee adjourned at 2.50 pm sine die. 

 
 
Susan Want  
Committee Clerk 
 
 
Draft Minutes No. 6  
Friday 31 January 2019 
Privileges Committee 
Legislative Council Clerk's Conference Room,  
Parliament House, Sydney at 1.00 pm 

1. Members present 
Mr Primrose(Chair) 
Mr Donnelly 
Ms Faehrmann (participating by electronic communication) 
Mr Khan 
Mrs Ward (participating by electronic communication) 
 
In attendance: Steven Reynolds, Susan Want. 

2. Apologies  
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Mrs Maclaren-Jones  
Mr Mason-Cox  
Revd Nile (Deputy Chair) 
 

3. Draft minutes 
Resolved, on the motion of Mr Khan: That draft minutes no. 5 be confirmed. 

4. Referral of report of Independent Legal Arbiter  
The Committee noted that on 17 December 2019 the Clerk received the report of the Independent Legal 
Arbiter, the Hon Keith Mason, on the disputed claim of privilege on documents relating to Premier's Rulings 
on Disclosures under the Ministerial Code of Conduct.  The Clerk referred the report to the Committee 
 
Resolved, on the motion of Mr Donnelly: That the report be made public. 
 
According to resolution of the House of 24 October 2019, the report is deemed to have been presented to 
the House and published by authority of the House.  
 

5. Other business 
 
(1) Implementation of the Members Code of Conduct 
 
The committee noted that the Chair had given notice of a motion for a new  Members' Code of Conduct 
in the terms agreed to by the Committee.  
 
Resolved, on the motion of Mr Donnelly, that once the House had agreed to the new Members' Code of 
Conduct, a copy of the new code be sent to all members and that the Clerk conduct a seminar on the new 
provisions. 
 

6. Adjournment 
 
The committee adjourned at 1.20 pm sine die. 

 
 
Susan Want  
Committee Clerk 
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Appendix 2 Report of Independent Legal Arbiter – 
Register of buildings with potentially 
combustible cladding  
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Appendix 3 Report of Independent Legal Arbiter – 
Premier's Rulings on Disclosures under the 
Ministerial Code of Conduct  

REPORT UNDER STANDING ORDER 52 ON DISUTED CLAIM OF PRIVILEGE 
 

Premier's Rulings on Disclosures under the Ministerial Code of Conduct 
 

 

 

The Hon Keith Mason AC QC 17 

December 2019 

 

The disputed claim of privilege 
 

On 17 October 2019 the Legislative Council ordered the production of all documents created since 23 
January 2017 relating to any rulings by the Premier on any disclosures made by any Minister or 
Parliamentary Secretary in respect of satisfying their obligations under the Ministerial Code of 
Conduct. 

 

In response, the Secretary of the Department of Premier and Cabinet ("DPC") lodged with the Clerk a 
bundle of documents, claiming interest on  public interest immunity grounds as set out in a Submission_.  As 
always, such a claim is to be read in the context of Standing Order 52 (5) (b). The claim was disputed by 
the Hon Adam Searle  MLC who addressed the grounds in an email dated 13 November 2019. 

 

I was appointed by the President to evaluate the claim. 
 

At my request, DPC was invited to respond to Mr Searle's email. Further submissions were provided 
on 29 November 2019. 

The nature of the documents in question 
 

The statutory basis and function of the Ministerial Code of Conduct ("the Code") are explained in the 
recent report of the Hon J C Campbell QC on Allegations concerning Hon John Sidoti MP. I gratefully 
adopt Mr Campbell's summary and respectfully concur with his evaluation of the claim in that matter. 
The papers called for in that matter included any rulings by the Premier under the Code. 

 
However, the privilege issue arose there in the context of disclosures by a Parliamentary Secretary 
whose conduct had already fallen under particular scrutiny in Parliament and elsewhere. 

 
The Schedule to the Code prohibits Ministers from holding or acquiring classes of shareholdings, from 
holding or accepting classes of directorships, and from participating in various employment or 
management roles. The respective prohibitions do not apply if the Premier gives a ruling authorising or 
approving the conduct. See Code, Schedule, Part 1, clauses 1-3. 
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The presently tabled documents relate to a number of applications for such rulings and the rulings 
themselves along with DPC memoranda prepared for the assistance of the Premier. Some of the 
documents indicate why the information disclosed by the Minister did not, in the Premier's view, 
engage the relevant prohibition. All of the rulings were made conditional upon various matters 
continuing to remain in place. 

 

Rulings and the disclosures on which they are based are required to be kept on the 
Ministerial Register of Interests. Their effect is stated in clause 27 of the Schedule. 

 
 

 

Evaluation 
 
DPC has submitted that the sole purpose of the Register is to enable the Premier and the Cabinet to 
better avoid and manage potential conflicts of interest. This repeats the Note to the definition in 
clause 11 of the Schedule but it is not suggested that Parliament has no concern of its own. Indeed, 
the Note confirms the importance of the whole enterprise addressed by the Code. For the House to 
investigate compliance by a particular Minister (as in the Sidoti matter) or more generally lies at the 
heart of its constitutional functions as summarised in the well-known passage from Egan v Willis set 
out on p 17 of Mr Campbell's Report . 
 
DPC's original submissions raised four broad grounds advancing a public interest immunity said to 
restrict disclosure to Members only: 

 the need to promote frankness and candour of disclosure by Ministers 

 the existence of the partially overlapping disclosure regime that operates under the 

 Constitution (Disclosures by Members) Regulation 1983 

 clause 11 of Schedule 1 to the Government Information (Public Access) Act 2009 

 the privacy of Ministers and their relatives. 
 
Each of these matters is addressed and rejected by Mr Campbell in his Report with which I am in 
respectful agreement. I have not overlooked the fact that his evaluation was focussed upon 
disclosures and rulings touching a single Minister. But the House also has a constitutional interest in 
overseeing the manner in which Ministers generally and the Premier in particular exercise the 
statutory obligations conferred upon them under the Code, both as an aspect of Executive 
accountability and in the context of the continuing suitability of the legislative framework. In so 
observing, I am not asserting that the House's constitutional functions will invariably trump claims of 
privilege in this or any other field. 
 
DPC contends that a systematic review of the Code by Parliament does not require disclosure of every 
specific case of Ministerial disclosure to the public. Ultimately, that is a matter for the House to 
decide, bearing in mind its powers under Standing Order 52 (5) (b) (ii) to regulate the publication of 
documents under its control. As far as concerns my evaluation, the present situation differs from that 
addressed by me in the recent Report on the Register of Buildings Containing Potentially Combustible 
Cladding because of (a) the absence of public safety issues; (b) the specificity of the privileged 
information in that matter; and (c) the more direct involvement of Ministers and the Premier in the 
present matter. 
 
As to confidentiality and privacy, my attention has not been drawn to any particular instance of 
privacy that would counterbalance the public interest in unfettered debate in Parliament. The very 
nature and extent of the financial interests of Ministers and members of their close families may be 
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critical. I would particularly reject the submission that there is "no, or at best little, public interest in 
disclosure" of the Premier's Rulings and the material on which they were based (DPC Submissions 
dated 29 November 2019 para 26). And, like Mr Campbell, I find the invocation of the candour 
argument particularly difficult to fathom in the present context (see pp 21-22 of his Report). 
 
In my evaluation the documents are not relevantly privileged. 
 
 

 
The Hon Keith Mason AC QC 
 


