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Terms of reference 

The terms of reference were referred to the committee by the Legislative Council on 24 October 2019: 

1. That this House notes that, after its rising in November 2019 for the summer recess, the House is 
not scheduled to sit again until Tuesday 3 March 2020. 

2.  That, while the House is not sitting during the summer recess: 

(a) on receiving a report of the Independent Legal Arbiter appointed to evaluate a disputed claim 
of privilege on documents returned to the House under standing order 52, the Clerk is to 
refer the report to the Privileges Committee for consideration, 

(b) the Privileges Committee is authorized to undertake the role usually performed by the House 
in dealing with disputed claims of privilege over returns to order under standing order 52, 
including taking the decision to make public the report of the Independent Legal Arbiter and 
any documents over which privilege has been claimed but not upheld by the Independent 
Legal Arbiter,  

(c) any document authorised to be made public by the committee under this resolution is 
deemed to have been presented to the House and published by authority of the House, and 

(d) on the next sitting day, the committee is to report to the House what action, if any, it has 
taken under this resolution.1 

                                                           

1  Minutes no. 29, 24 October 2019, Item no. 7, p596 
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Chairõs foreword 

I am pleased to present this report of the Privileges Committee on activity taken by the committee during 
the summer recess in relation to disputes as to the validity of claims of privilege on papers returned to 
the House under standing order 52, as required by resolution of the House of 24 October 2019. 

The committee was able to undertake this important role despite a resolution of the House of 23 October 
2019 prohibiting Legislative Council committees from meeting between 6 January and 31 January 2020, 
as it resolved, for the purposes of the 23 October 2019 resolution, that the consideration of reports of 
an independent legal arbiter on a disputed claim of privilege, and decisions arising from such reports, 
were "urgent" matters.2   

I would like to thank the members of the committee for their work on this inquiry, and the secretariat 
for compiling this report. 

 

 

 

 

 

Peter Primrose 
Chair

                                                           
2 Minutes no. 28, 23 October 2019, Item no. 14, pp 585-586 
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Chapter 1 Disputed claims of privilege and reports of 
the independent legal arbiter 

On 24 October 2019, the House adopted a resolution authorizing, during the Privileges Committee, 
during the summer recess, to undertake the role usually performed by the House in dealing with disputed 
claims of privilege over documents returned to orders of the House under standing order 52:  

1. That this House notes that, after its rising in November 2019 for the summer recess, the House is 
not scheduled to sit again until Tuesday 3 March 2020. 

2.  That, while the House is not sitting during the summer recess: 

(a) on receiving a report of the Independent Legal Arbiter appointed to evaluate a disputed claim 
of privilege on documents returned to the House under standing order 52, the Clerk is to 
refer the report to the Privileges Committee for consideration, 

(b) the Privileges Committee is authorized to undertake the role usually performed by the House 
in dealing with disputed claims of privilege over returns to order under standing order 52, 
including taking the decision to make public the report of the Independent Legal Arbiter and 
any documents over which privilege has been claimed but not upheld by the Independent 
Legal Arbiter,  

(c) any document authorised to be made public by the committee under this resolution is 
deemed to have been presented to the House and published by authority of the House, and 

(d) on the next sitting day, the committee is to report to the House what action, if any, it has 
taken under this resolution.3 

1.1 As required by the resolution, this report documents the action taken in relation to disputed 
claims of privilege at two committee meetings during the summer recess. 

Register of buildings with potentially combustible cladding 

1.2 At a meeting on 16 December 2019, the committee resolved that the report of the Independent 
Legal Arbiter, the Hon Keith Mason AC, QC, on the disputed claim of privilege on the Register 
of buildings with potentially combustible cladding, which had been received by the Clerk on 13 
December 2019 be made public (see Appendix 2).  According to the resolution of the House, 
the report was deemed to have been published by authority of the House and was made available 
on the Legislative Council's website that day. 

1.3 Mr Mason concluded that in his evaluation the register of buildings with potentially combustible 
cladding was relevantly privileged and upheld the privilege claim.   

Premier's Rulings on Disclosures under the Ministerial Code of Conduct 

1.4 At a meeting on 31 January 2020, the committee resolved that the report of the Independent 
Legal Arbiter, the Hon Keith Mason AC, QC, on the disputed claim of privilege on documents 

                                                           
3  Minutes no. 29, 24 October 2019, Item no. 7, p596 
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relating to Premier's Rulings on Disclosures under the Ministerial Code of Conduct, received 
by the Clerk on 17 December 2019 be made public (see Appendix 3). According to the 
resolution of the House, the report was deemed to have been published by authority of the 
House and was made available on the Legislative Council's website that day. 

1.5 Mr Mason concluded that in his evaluation the documents subject of the disputed claim are not 
relevantly privileged and did not uphold the claim for privilege.   

1.6 The committee has taken no further action, it now being a matter for the House to consider 
whether the documents considered by Mr Mason to be not privileged should be made public. 
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Appendix 1 Minutes  

Minutes No. 5  
Thursday 11 December 2019 
Privileges Committee 
Legislative Council Clerk's Conference Room,  
Parliament House, Sydney at 2.30 pm 

1. Members present 
Mr Primrose(Chair) 
Mr Donnelly 
Ms Faehrmann (participating by electronic communication) 
Mr Khan 
Mrs Maclaren-Jones (participating by electronic communication) 
Mr Mason-Cox (participating by electronic communication) 
Mrs Ward (participating by electronic communication) 
 
In attendance: Steven Reynolds, Susan Want. 

2. Apologies  
Revd Nile (Deputy Chair) 
 

3. Draft minutes 
Resolved, on the motion of Mr Donnelly: That draft minutes no. 4 be confirmed. 

4. Correspondence 
The committee noted the following item of correspondence: 
Received 

¶ from Ms, Kate Boyd, General Counsel, the Department of Premier and Cabinet, concerning the 
process to be undertaken by the committee when considering whether to publish an arbiters report, 
and any documents considered by the arbiter to be not privileged.  

5. Consideration of disputed claims of privilege as referred by the House 
The committee noted that the House had referred to the committee, by resolution of 24 October 2019, the 
authority, while the House is not sitting, to undertake the role usually performed by the House in dealing 
with disputed claims of privilege over returns to order under standing order 52.  

5.1 Consideration of urgent committee activity 
 

The committee noted the resolution of the House of 23 October 2019 prohibiting the committee to meet 
in January 2020 unless the committee resolves that a committee activity is urgent. 

Resolved, on the motion of Mr Donnelly: That the consideration of the publication of the report of an 
independent legal arbiter and the relevant privileged documents be considered urgent committee activity for 
the purposes of the resolution of the House of 23 October 2019 relating to committee activity in January 
2020. 
 

5.2 Proposed mode of considering 
 
Resolved, on the motion of Mr Donnelly: That, wherever possible and unless circumstances require 
otherwise, the committee follow the established practice in the House and adopt a two-step process whereby 
the consideration of whether to publish an arbiter's report be resolved at one meeting and the consideration 
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of whether to publish documents considered by the arbiter to be not privileged be resolved at meeting held 
on a subsequent day.  
 

5.3 Report of the Independent Legal Arbiter on the disputed claim of privilege on the Register 
of buildings with potentially combustible cladding 

 
The committee noted that on 13 December 2019 the Clerk had received the report of the Independent 
Legal Arbiter, the Hon Keith Mason, on the disputed claim of privilege on the Register of buildings with 
potentially combustible cladding.  The committee also noted the email from the Clerk advising members of 
the receipt of the report and that it had been referred to the committee for consideration.  
 
Resolved, on the motion of Mr Donnelly: That the report be made public. 
 
According to resolution of the House of 24 October 2019, the report is deemed to have been presented to 
the House and published by authority of the House.  
 

5.4 Report of the Independent Legal Arbiter on the disputed claim of privilege on Premier's 
rulings in relation to disclosures under the Ministerial Code of Conduct 

 
The Committee Clerk advised that it was likely that the report of the Independent Legal Arbiter on the 
disputed claim of privilege on Premier's rulings in relation to disclosures under the Ministerial Code of 
Conduct would be received by the Clerk, and consequently referred to the committee, before the end of the 
year.   
 
The committee agreed that the date of next meeting to consider the report be set once the report had been 
received.  

 

6. Adjournment 
 
The committee adjourned at 2.50 pm sine die. 

 
 
Susan Want  
Committee Clerk 
 
 
Draft Minutes No. 6  
Friday 31 January 2019 
Privileges Committee 
Legislative Council Clerk's Conference Room,  
Parliament House, Sydney at 1.00 pm 

1. Members present 
Mr Primrose(Chair) 
Mr Donnelly 
Ms Faehrmann (participating by electronic communication) 
Mr Khan 
Mrs Ward (participating by electronic communication) 
 
In attendance: Steven Reynolds, Susan Want. 

2. Apologies  
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Mrs Maclaren-Jones  
Mr Mason-Cox  
Revd Nile (Deputy Chair) 
 

3. Draft minutes 
Resolved, on the motion of Mr Khan: That draft minutes no. 5 be confirmed. 

4. Referral of report of Independent Legal Arbiter  
The Committee noted that on 17 December 2019 the Clerk received the report of the Independent Legal 
Arbiter, the Hon Keith Mason, on the disputed claim of privilege on documents relating to Premier's Rulings 
on Disclosures under the Ministerial Code of Conduct.  The Clerk referred the report to the Committee 
 
Resolved, on the motion of Mr Donnelly: That the report be made public. 
 
According to resolution of the House of 24 October 2019, the report is deemed to have been presented to 
the House and published by authority of the House.  
 

5. Other business 
 
(1) Implementation of the Members Code of Conduct 
 
The committee noted that the Chair had given notice of a motion for a new  Members' Code of Conduct 
in the terms agreed to by the Committee.  
 
Resolved, on the motion of Mr Donnelly, that once the House had agreed to the new Members' Code of 
Conduct, a copy of the new code be sent to all members and that the Clerk conduct a seminar on the new 
provisions. 
 

6. Adjournment 
 
The committee adjourned at 1.20 pm sine die. 

 
 
Susan Want  
Committee Clerk 
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Appendix 2 Report of Independent Legal Arbiter ð 
Register of buildings with potentially 
combustible cladding  
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