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1 LC Minntes No. 160, Thursday 24 June 2010, Item 26, 1974.
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Chair’s foreword

The Macedonian Orthodox Church Property Trust Bill 2010 was introduced by Revd the Hon Fred Nile MLC
into the New South Wales Legislative Council on 10 June 2010. The Committee recognises the good faith and
intentions with which the Bill was introduced by Revd Nile. I subsequently moved that the Bill be referred to
General Purpose Standing Committee No 3 for inquiry and report.

The main objective of the Bill is to establish a statutory corporation to hold property on behalf of the
Macedonian Orthodox Church of Australia and New Zealand. The Bill presented to the House is the third
attempt by the Church to establish such a trust. The first attempt was in New South Wales in 1998, the second in
Victoria in 2009. The third is the subject of this Inquiry.

Most other religious denominations in New South Wales have sought to organise their property holdings via the
introduction of similar legislation.

The Committee looked carefully at the Bill, and identified several clauses that could possibly give rise to
jurisdictional and other legal issues, including the effect of the Bill on properties interstate and the applicability of
the Trustee Act 1925. Several submissions made reference to these legal issues, and the Committee sought the
professional advice of a Senior Counsel, the Parliamentary Counsel and the Crown Solicitor. The Committee is
grateful for their advice.

While the Church presented a significant number of submissions and letters from parishioners and clergy in
support of the Bill, it became readily apparent to the Committee that there was a lack of consensus within the
Macedonian Orthodox Church community as to its contents and intent. Indeed, there were a significant number
of submissions and letters opposing the Bill.

The Report canvasses the above mentioned technical issues, as well as arguments supporting and opposing the
Bill. The Church subsequently proposed substantial amendments to the Bill. However, it is the view of the
Committee that given its brief was to consider the Bill presented in June 2010 by Revd Nile, it could not make
recommendations on what is essentially a new Bill.

It is also the view of the Committee that the current relationship between Macedonian Orthodox communities
and the Church hierarchy is not conducive to any legislative solution at this time. Therefore, after considering all
the evidence presented to it, the Committee recommended that the Bill should not proceed. It is the hope of the
Committee that the Church and communities can work together in a consultative environment to resolve these
issues in the future.

On behalf of the Committee, I would like to thank those who made submissions to the Inquiry and provided
evidence at the public hearing. I am grateful of my fellow Committee members for their contribution to the
Inquiry, and to the Committee secretariat: Beverly Duffy; Stewart Smith; and Christine Nguyen for their
professional assistance. I would also like to thank the Clerk of the Parliaments, Ms Lynn Lovelock, for her
procedural guidance during the Inquiry.

/ (// .-aA

Hon John Ajaka MLC
Committee Chair
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Summary of recommendations

Recommendation 1 39
That the Macedonian Orthodox Church Property Trust Bill 2010 not proceed.
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Chapter1  Introduction

This Chapter provides an overview of the Inquiry process and the structure of the report. It concludes
with a brief explanation of the history of the Macedonian Orthodox Church in Australia.

Terms of reference

1.1 The terms of reference require the Committee to inquire into and report on the Macedonian
Orthodox Church Property Trust Bill 2010.

Submissions

1.2 The Committee invited submissions by advertising in: The Sydney Morning Herald; The Daily
Telegraph; Illawarra Mercury; Parramatta Advertiser; and the St George and Sutherland Shire
Leader. The Committee also wrote to key stakeholders inviting them to make a submission to
the Inquiry. The closing date for submissions was Friday 30 July 2010.

1.3 The Committee received a total of 438 submissions. Two hundred and eight of these included
similarly worded one page letters expressing opposition to the Bill. Annex ] of the
Macedonian Orthodox Church submission included 989 form letters of support for the Bill. A
Supplementary Submission by the Church contained a further 90 letters of support. A list of
submissions is contained in Appendix 1. The published submissions to the Inquiry are
available on the Committee's website: www.patliament.nsw.gov.au/gpsc3.

Public hearing

1.4 The Committee held one public hearing at Parliament House on 23 August 2010 and heard
from a number of witnesses. A list of witnesses is reproduced in Appendix 2. The transcripts
of the hearings are available on the Committee's website.

1.5 The Committee would like to thank all individuals and organisations that made a submission
or gave evidence to the Inquiry.

The Macedonian Orthodox Church

1.6 The Macedonian Orthodox Church (the Church) has a long history. The Church informed the
Committee that the first Archbishoporic2 was established in 535 AD, and that numerous
events over the centuries of history of what is now the Former Yugoslav Republic of
Macedonia have caused the Archbishoporic to be abolished, merged and then re-established
over time. More recently, a general assembly in Ohrid, Macedonia, in 1958 marked the
beginning of an independent autocephalous3 Macedonian Orthodox Church.* The Church is

2 This term means an area governed by an archbishop, in this case an archbishop of the Macedonian
Orthodox Church.
3 Autocephaly, in hierarchical Christian churches and especially Eastern Orthodox churches, is the

status of a hierarchical church whose head bishop does not report to any higher-ranking bishop.
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1.7

1.8

1.9

1.10

hierarchal, that is, believers are organised into parishes, each under the leadership of a priest,
and parishes are organised into Dioceses, each governed by a Bishop.

Worldwide, currently the Church has ten dioceses, of which three are located outside the
territory of the Former Yugoslav Republic of Macedonia. The Diocese of Australia was
established as a separate Diocese in 1974, and expanded to include New Zealand in 1996. The
Australia and New Zealand Diocese is currently administered by His Eminence, Metropolitan
Petar Karevski, who is responsible for 21 clerics, 18 Church communities and three
Monasteries within the Diocese.”

The Macedonian Orthodox Church in Australia

At the last census (2006) 20,695 people in New South Wales identified themselves as followers
of the Macedonian Orthodox Church.® As recounted by the academic Dr Peter Hill in his
book, The Macedonians in Australia, the establishment of the Macedonian Orthodox Chutch in
Australia dates back to 1956, when the Macedonian Orthodox Community of Melbourne and
Victoria elected its first church committee. This was two years before the formal
establishment of the Church in the Former Yugoslav Republic of Macedonia. After
considerable community fundraising, the Victorian committee purchased the property on
which it built the Macedonian Orthodox Church of St. George.

Dr Hill notes that Article 75 of the Victorian Community’s constitution provided that “The
Community shall from time to time employ a priest who shall (...) perform all such religious
rites, ceremonies and duties as are ordinarily performed by priests of the Eastern Orthodox
Church.” When the administratively autonomous Macedonian Orthodox Church was
subsequently established in the Former Yugoslav Republic of Macedonia in 1958, its bishops
accepted the St. George church as the first Macedonian Orthodox parish outside of
Macedonia. The Macedonian Orthodox Community of Melbourne and Victoria, with its
parish, retained its self-governing status, and on 27 February 1959 the Memorandum and
Atticles of Association of the community were officially registered.’

In his book Dr Hill outlines the similar community origins of other Macedonian Orthodox
Churches around Australia. This includes churches in: Perth (1968); Adelaide (1969);
Queanbeyan (1969); Sydney (1969); Newcastle (1970) and Wollongong (1972). However, the
following paragraphs from his book succinctly summarises the issues that, ultimately, have
given rise to this Inquiry. Dr Hill stated:

The constitution of the Macedonian Orthodox Community of Melbourne and
Victoria is essentially democratic, in that power is vested in an elected church
committee, which can employ and dismiss the priest of the community at will and
without recourse to the Bishop, who is thus only a spiritual head. This constitution
was a source of dissension between the community and the Macedonian Orthodox
Bishop of Australia and Canada (later Metropolitan of Australia), who resides in
Skopje. When the Macedonian Orthodox Community tried to set up other churches

Submission 429, Macedonian Orthodox Church, Diocese of Australia and New Zealand, p 5.
Submission 429, p 8.

Australian Bureau of Statistics, Census Data 2006, accessed 3 August 2010.

Hill P, The Macedonians in Australia, Western Australia, Hesperian Press, 1989.
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in Melbourne, the Bishop refused to consecrate them unless they accepted the
diocesan constitution, which makes the Bishop not only the spiritual head of the
church community, but gives him also the title to the real estate of the church and
influence over the membership of the church committee. ...

In the mid 1970s, the dispute between St George and the diocese reached the point
where the latter threatened to withdraw the priest and thus effectively close down the
church if the community did not accept the diocesan constitution. At this time, in
most centres throughout Australia, a second church was set up with a diocesan
constitution in opposition to the original Macedonian Orthodox Church. The
constitutional ctisis was most traumatic, however, in Perth.8

Church property trust legislation

111

1.12

1.13

There is a suite of legislation in New South Wales that establishes and governs church
property trusts, across many denominations. These Acts generally establish a statutory trust in
the name of the church, with the power to perform all things necessary to carry out the proper
management of the trust.

Church property trust legislation has a long history in New South Wales. The earliest such Act
still in effect appears to be the Anglican Church Trust Property Act 1917. There are now
approximately 29 different church property trust Acts in New South Wales for approximately
23 different churches.’

In 1988 the Premier of New South Wales wrote to representatives of various orthodox
churches and offered the Government's assistance to pass property trust legislation.
According to the former Attorney-General the Hon Jeff Shaw:

The main goal of the property trust legislation was to assist churches of all
denominations to better arrange their financial affairs. ...

Certain criteria were developed, and are still applied today, that are to be considered

by the Government prior to sponsoring church property trust legislation. These

criteria are:

1. Whether the Church is a religion within the meaning of that term in the judgment
of Mason ACJ and Brennan | in the Scentology case;

2. Whether the Church has sufficient membership to warrant legislation being
passed;

3. The extent and nature of its religions, charitable and educational activities;

4. Whether the extent and form of the property holdings of the Church are such as
to make legislation a benefit to the Church.!0

10

Hill P, The Macedonians in Australia, Western Australia, Hesperian Press, 1989, p 94.
Submission No 92, NSW Government, p 1.

Submission No 92 attachment, correspondence dated 4 January 2000 from the then NSW
Attorney General Hon JW Shaw MLC to Mr Keith McConnell, McConnell Jaffray Lawyers.

Report 23 — October 2010 3



LEGISLATIVE COUNCIL

Macedonian Orthodox Church Property Trust Bill 2010

1.14

1.15

1.16

1.17

1.18

The Macedonian Orthodox Church Property Trust Bill 1998

Subsequent to the 1988 offer by the Premier, the NSW Government introduced the
Macedonian Orthodox Church Property Trust Bill 1998. The Bill purported to divest any
property held in trust for the Church by a corporation or person and vested it in the property
trust created by the Bill.

However, the 1998 Bill was not progressed when the Government became aware of a lack of
consensus within the Church community as to the content of the legislation.'" Referring to
litigation between the Macedonian Orthodox Church and a parish in Rockdale, in 2000 the
Government expressed its position as follows:

. it's the Government's preferred position that there should be general consensus
within the Macedonian Church community on the basic terms of the proposed
property trust legislation and that this should form the basis of a submission to the
Government. ...

If internal agreement and a proposal for legislation is not forthcoming from the
Church, the Government would prefer to delay taking steps to deal further with the
Bill until the current litigation before the Supreme Court is resolved.!?

With the prorogation of Parliament, the Bill lapsed on 3 February 1999.

The Macedonian Orthodox Church (Victoria) Property Trust Bill 2009

The Victorian Attorney-General, the Hon Rob Hulls, introduced the Macedonian Orthodox
Church (Victoria) Property Trust Bill into the Victorian Legislative Assembly on 7 May 2009.
The Bill purported to establish a statutory corporation to hold church property that was
located only in Victoria. Upon enactment of the Bill, two Victorian properties were identified
to be included in the Trust, with provisions for other Victorian church properties to
voluntarily transfer their property to the Trust.”

The Committee is aware that the above Bill was withdrawn from the Victorian Legislative
Assembly on 22 June 2010. The Minister for Government Business, the Hon Peter Batchelor,
told the Victorian Parliament:

By way of the very briefest of explanations, this is a bill that has been prepared
following initial representations by the Macedonian Orthodox Church. Members
would be aware that it has been on the notice paper for some time and has not
progressed. During that interregnum there has been some further discussion with the
Macedonian Orthodox Church and the church has been provided with legal advice. 1
can advise the house that at the end of May the Attorney-General received a letter
from Bishop Peter Karevski, the administrator of the Macedonian Orthodox Church
for the Diocese of Australia and New Zealand, specifically asking for this bill to be
withdrawn.

Submission No 92, p 1.

Submission No 92 attachment, correspondence dated 4 January 2000 from the then
NSW Attorney General Hon JW Shaw MLC to Mr Keith McConnell, McConnell Jaffray Lawyers.

VICPD (Legistative Assembly), 7 May 2009, p 1318.
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1.20

1.21

1.22

1.23

1.24
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In his letter Bishop Peter commences by blessing the Attorney-General. He sets out
the background to the issues behind the church's initial request and its change of heart
along the way, going on to ask for the bill's withdrawal. In his letter he says:

I therefore respectfully request on behalf of the diocese that the bill be withdrawn,
and as I do so I extend the gratitude to you of the church and our Macedonian
community for the many assistances and support provided during this endeavour. Any
inconvenience that may have been experienced because of this request is most
sincerely and deeply regretted, and the support that you and your government have
provided to the diocese and the Macedonian community is truly appreciated.'

In its submission the Church referred to the Victorian Bill:

An attempt was also made for enactment of similar legislation in Victoria, however, it
is proposed to no longer continue with this endeavour because of the willingness of
the New South Wales Parliament to proceed to introduce the Bill the subject of this
Inquiry.!>

Mr Keith McConnell, a lawyer who represents the Macedonian Orthodox Community Church
St Petka Inc, advised the Committee that he had been in contact with the Victorian Attorney-
General's office, which:

... advised that the Victorian Bill was not proceeded with last year when the Victorian
Attorney-General discovered that the land to be transferred to the Victorian corporate
trustee was subject to a mortgage and to claims in court proceedings, a situation that
was unacceptable to the Victorian Attorney.!¢

The Macedonian Orthodox Church Property Trust Bill 2010

The Macedonian Orthodox Church Property Trust Bill 2010 was introduced by Revd the Hon
Fred Nile MLC into the New South Wales Legislative Council on 10 June 2010.

On the motion of the Hon John Ajaka MLC, it was moved that the Bill be referred to General
Purpose Standing Committee No 3 for inquiry and report.

The 2010 Bill is significantly different to that introduced in New South Wales in 1998. The
former purported to include all Macedonian Orthodox Church properties into a statutory
property trust. In contrast, the 2010 Bill identifies four church properties to be included into a
property trust, and provides for future voluntary property transfers. The content of the 2010
Bill is further explained in Chapter 6.

After the public hearing of 23 August 2010, and in response to questions on notice put by
Committee members, the Macedonian Orthodox Church submitted a proposal for
amendments to the Bill. This amended Bill is significantly different to that put to the
Parliament in June 2010. In essence, it establishes a 'shell' statutory property trust, to which
church property owners can transfer land to. The amended Bill does not automatically vest

14

15

16

VICPD (Legistative Assembly), 22 June 2010, p 2372.
Submission No 429, p 15.
Submission No 431, Macedonian Orthodox Community Church St Petka Inc, p 5.
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any property into the proposed trust. The content and effect of the amended Bill is further
explained in Chapter 2.

A history of church litigation

1.25

Since 1997 there has been continuing litigation between the Macedonian Orthodox Church
and the Macedonian Orthodox Community Church "St Petka" Inc, located in Rockdale
Sydney. The dispute is complex, and is briefly discussed in Chapter 5, but in essence involves
what entity should own and manage "St Petka". During the course of the Inquiry, the parties
were again in the Supreme Court.

Name of Macedonia

1.26

1.27

1.28

Clause 3 of the Bill contains definitions, and states that the Macedonian Orthodox Church has
its seat in Skopje, Macedonia. After the breakup of Yugoslavia in 1991, the name of
'Macedonia' became the subject of a dispute between Greece and the newly independent
Republic of Macedonia.'”

It is not the wish of the Committee to delve further into the history of the name Macedonia.
It is sufficient to note that the Australian Department of Foreign Affairs and Trade officially
lists the country as the Former Yugoslav Republic of Macedonia.'® The Australian Helenic
Council and the New South Wales Government have suggested that the Bill should reflect the
name used by the Australian Government, that is, Former Yugoslav Republic of Macedonia."”
However, the Committee is also aware that not all Macedonians agree with this view. For
instance, whilst presenting evidence the President of the Association of Macedonian

Communities Australia referred to the country as the 'Republic of Macedonia'?

The Committee notes these different views, but for the purposes of this Report is guided by
the Australian Government and uses the name Former Yugoslav Republic of Macedonia. In a
supplementary submission the Church removed any reference to Skopje, Macedonia, and
amended the definition of Church to read as follows:

Church means the Macedonian Orthodox Church, Diocese of Australia and New
Zealand with its seat in Melbourne, being an integral part of the Macedonian
Orthodox Church — Ohrid Archbishopric, a hierarchical religious body whose leader,
overseer and shepherd is the Archbishop of Ohrid and Macedonia.?!

20

21

Sinisa Jakov Marusic, *Greece's Papandreon: No Secret Name Talks, 23 June 2010, Balkan Insight.com,
accessed 5 October 2010, <http://www.balkaninsight.com/en/main/news/28970/>  and
Bill Hayton, Bid to settle Macedonia name row, 1 January 2002, BBC Online, accessed 5 October 2010,
<bttp:/ | news.bbe.co.uk/ 2/ hi/ enrope/ 1737425 stm>

Australian Government, Department of Foreign Affairs and Trade, The former Yugoslav of
Macedonia, accessed 5 October 2010, <http://protocol.dfat.gov.au/Mission/view.rails?id=70>

Submission 1, Australian Hellenic Council of NSW, p 1; Submission 92, p 3.

Mr Aleksandrov, President, Association for Macedonian Communities in Australia, Evidence, 23

August 2010, p 37.

Submission No 429a, Macedonian Orthodox Chutch, Diocese of Australia and New Zealand, p 4
and Annexure A
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Report structure

1.29

1.30

1.31

1.32

1.33

1.34

Chapter 2 outlines the main provisions of the Macedonian Orthodox Church Property Trust
Bill 2010, as presented to the New South Wales Legislative Council. The Bill is comprised of
four parts, each of which are briefly discussed.

Chapter 3 addresses some efficacy issues of the Bill, including its purported operation in
other Australian States and its relationship with trust law.

Arguments to support the Bill are presented in Chapter 4. Some key stakeholders that are in
favour of passage of the Bill are identified.

Conversely, Chapter 5 canvasses the arguments that the Bill should not proceed, and outlines
the perspective of several Macedonian community organisations who oppose the Bill.

During the course of the Inquiry the Church proposed significant amendments to the Bill.
These are briefly discussed in Chapter 6.

Chapter 7 presents the Committee's conclusions.

Report 23 — October 2010 7
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Chapter 2 The Macedonian Orthodox Church

Property Trust Bill 2010

This Chapter outlines the main provisions of the Macedonian Orthodox Church Property Trust Bill 2010. The
complete Bill may be found in Appendix Four. The Bill purports to constitute a statutory corporation
to hold property on behalf of the Macedonian Orthodox Church. The Bill is comprised of four parts,
each of which are briefly explained in this chapter.

Part 1 of the Bill: Preliminary

21

2.2

2.3

All legislation contains a Preliminary section, and includes information such as the
commencement day of the Act and definitions. For this Inquiry there are two important
clauses in the Preliminary section that are referred to in this report.

The first of these is Clause 3 — Definitions - Church. This is reproduced below.

° Church means the Macedonian Orthodox Church, Diocese of Australia and New
Zealand with its seat in Melbourne, being an integral part of the Macedonian Orthodox
Church with its seat in Skopje, Macedonia, a hierarchical religious body whose leader,
overseer and shepherd is the Archbishop of Ohrid and Macedonia.

The second important clause in the Preliminary is Clause 4 - Extraterritorial operation of the
Act. There are three subclauses to this. Clause 4(1) is reproduced below.

. (1) It is the intention of the Parliament of New South Wales that the operation of this
Act should, as far as possible, include operation in relation to the following:

(a) land situated in or outside the territorial limits of the State,
(b) things situated in or outside the territorial limits of the State,
(c) acts, transactions and matters done, entered into or occurring in or outside the
territorial limits of the State,
(d) things, acts, transactions and matters (wherever situated, done, entered into or
occurring) that would, apart from this Act, be governed or otherwise affected by
the law of another State or Territory.

Part 2 of the Bill: Constitution and functions of Trust

2.4

This part of the Bill purports to constitute a corporation under the corporate name of the
Macedonian Orthodox Church Property Trust. It is important to note that the Bill does not
establish a Trust, per se, but a corporation, to be known as a Trust. Clause 5(2) of the Bill
provides for the membership of the Trust as follows:

. The Trust is to consist of the following members:
(a) the Metropolitan,
(b) the Deputy Bishop,
(c) a representative from the monasteries of the Church, who is appointed by the
Metropolitan,
(d) the Diocesan Secretary,

Report 23 — October 2010 9
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2.5

(e) 2 clerics of the Church, being current members of the Diocesan Ruling
Committee, who are appointed by the Metropolitan,

(f) the deputy president of the Diocesan Assembly,

(2) 3 lay persons, being current members of the Diocesan Ruling Committee, who
are appointed by the Metropolitan.

The remainder of Part 2 of the Bill provides for: Trust procedures; functions; by-laws;
investment of trust funds; advances; arrangements for other churches to use Trust property;
variation of the Trust and so forth. The functions of the Trust are found in clause 7(1):

. The functions of the Trust are as follows:
(a) to purchase, exchange, take on lease, hold, dispose of and otherwise deal with
property as trustee for, or for the purposes of, the Church,
(b) to acquire property by gift, devise or bequest and to agree to and carry out the
conditions of the gift, devise or bequest,
(c) to borrow or lend money for the purposes of the Church,
(d) to mortgage, charge or otherwise encumber trust property,
(e) to make gifts and donations of property held by it for religious and charitable
purposes,
(f) to enter into any guarantee or indemnity that may assist the Trust or the
Church in the exercise of its functions,
(¢) to do and suffer all other things (whether or not of the kind referred to in this
section) that the Metropolitan considers to be necessary, appropriate or desirable,
(h) to do and suffer all other things that bodies corporate may, by law, do and
suffer and that are necessary for or incidental to the exercise of its functions
under this Act.

Part 3 of the Bill: Vesting of property in Trust

2.6 The Bill provides for four properties to be vested in the Trust upon enactment. These are:

o The Macedonian Orthodox Church "Holy Mother of God", Liverpool NSW;

o The Macedonian Orthodox Church "Nativity of Holy Mother of God" Cathedral
Chapel, Sydenham Victoria;

o The Macedonian Orthodox Church "Saint Prohor Pchinski" Monastery, Donnybrook
Victoria;

. The Macedonian Orthodox Church "Holy Mother of God", Woodville South, South
Australia.

2.7 Clause 18 of the Bill provides for the gifting of property to the Trust. Similarly, clause 19
provides for the vesting of property held on trust for the Church, if the consent of the trustees
is provided in writing to a transfer of the relevant property to the Trust, and the Metropolitan
agrees. Clause 20 extends this, so that the Metropolitan may consent to transfer of other
property held on trust, on behalf of absent or disabled trustees. Clause 20 reads as follows:

. The Metropolitan may consent to transfer of other property held on trust, on behalf of
absent or disabled trustees. (1) This section applies if:

10 Report 23 — October 2010
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(a) property (the relevant property) is held on trust for the Church on or after the date
of commencement by any person or persons (the current trustees), and

(b) the Metropolitan has sought the consent of each current trustee to the transfer
of the relevant property, and

(c) the consent of any current trustee cannot be obtained because that person has
died, is absent or is under any other disability, but the consent of the remaining
trustees has been obtained, and

(d) the Metropolitan has given notice of his intention to consent to the transfer of
the relevant property in a newspaper circulating generally in the place where the
relevant property is located, and

(e) no proceedings have been taken by any current trustee within 30 days after the
publication of that notice or, if such proceedings have commenced, those
proceedings have been finally determined in favour of the Metropolitan.

(2) The Metropolitan may, by writing under his hand, consent to the transfer of
the relevant property to the Trust.

(3) 1If the Metropolitan consents to the transfer, the relevant property is, on the
date of consent of the Metropolitan, divested from current trustees and is, to the
extent that it was held on trust for the Church, vested (without the need for any
further conveyance) in the Trust.

(4) If such a transfer is registered in accordance with section 21, the registration
operates as a discharge of all current trustees from the duties of the trust.

Division 2 of Part 3 of the Bill includes provisions relating to the vesting of a property. For
instance, clause 21 states that the appropriate registration authority must issue all necessary
certificates of registration or title and make any recordings on the relevant Register because of
the operation of clauses 17, 19 or 20 — i.e., vesting of property into the Trust. The Bill outlines
the registration authority for each of the Australian States and Territories. For instance, in
New South Wales it is the Registrar-General, and the relevant Register means the Register
required to be kept under the Rea/ Property Act 1900.

Part 4 of the Bill: Miscellaneous

2.9

2.10

Part 4 of the Bill contains a variety of miscellaneous provisions relating to such things as
custody and use of the Trust seal, execution of documents, and indemnification of trustees
when carrying out their functions. As noted in Chapter 5, indemnity of Trustees is an issue.
Clause 32 of the Bill relates to this, and states:

. A trustee, and any other person, exercising in good faith a function in relation to trust
property in accordance with this Act or any by-law of the Trust, and the executor or
administrator of any such trustee or person, are entitled to be indemnified out of trust
property against all expenses and liabilities that they have incurred in connection with
the exercise of the function.

As stated, the main intent of the Bill is to establish a statutory corporation to hold property in
trust for the Church. Some of the technical issues associated with the Bill are discussed in the
next Chapter.
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Chapter 3  Efficacy issues of the Bill

The Committee looked carefully at the Bill, and identified several clauses that, prima facie, raised
concerns as to their efficacy. The Committee was particularly concerned that technical issues with the
Bill may lead to future legal challenges or litigation.”” To assist in its Inquiry, the Committee sought the
advice of a leading Senior Counsel, the NSW Crown Solicitor, and NSW Parliamentary Counsel. This
Chapter highlights some of the main issues arising from their advice. It concludes with a commentary
on the possible impact of the advice on the Bill.

The effect of the Bill on interstate property

31

3.2

3.3

3.4

Clause 17 of the Bill proposes to divest four properties from the persons named in that clause
and vest them in the Trust established by the Bill. Three of the four properties referred to in
cl. 17 are situated interstate, two in Victoria and one in South Australia.

Many people have questioned whether Church land located outside New South Wales can be
effectively vested in the proposed Trust. Parliamentary Counsel stated: "There is doubt about
whether Church land outside New South Wales can be effectively vested in the proposed New
South Wales statutory trust body.” Similarly, the provisions raise what the Crown Solicitor
refers to as, ... potentially difficult and partly unresolved issues in relation to inconsistency
between State laws... . The Registrar-General queried the ability of the New South Wales
Parliament to pass a law purporting to vest property not situated in New South Wales.”

Sufficient connection

According to Mr Leeming SC, while the New South Wales Parliament has legislative
competence to enact 'extra-territorial' legislation, that is, legislation enacted in one State that
seeks to regulate land in another State or Territory, this should only occur where there is
sufficient connection between the State and the circumstances on which the legislation
operates. Mr Leeming used the example, for instance, that New South Wales cannot make it
an offence to smoke cigarettes in Paris. Mr Leeming concluded that he did not know enough
of the background to express a view as to whether there was likely to be a sufficient
connection in respect of vesting Victorian and South Australian land in the proposed Trust,
but suggested that the provision seemed to be capable of giving rise to controversy.”

The Crown Solicitor also raised doubts about whether a 'sufficient connection' test would be
satisfied in relation to the Bill:

22

23

24

25

26

For instance, in his submission Mr Leeming SC suggested that it may be preferable for certain
provisions in the Bill to be made clearer, 'rather than the subject of litigation in and decision by the
courts.' Submission No 22, Mr Matk Leeming SC, p 3.

Correspondence from Parliamentary Counsel's Office to Clerk of the Parliaments, 23 August 2010,
pl

Cortrespondence from Crown Solicitor's Office to Clerk of the Patrliaments, 3 September 2010, p 6.
Submission No 432, Hon Tony Kelly ML.C, Minister for Lands, p 1.

Submission No 22, p 3.
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3.5

3.6

3.7

3.8

3.9

I have some doubt that the mere fact that the various owners of the relevant property
belonged to the same church in terms of an institution of the church, without there
being some tangible interrelationship and connection with New South Wales would be
enough to establish the relevant connection for legislative power. In order to
determine whether or not there would be a sufficient connection it would be
necessary to examine on the facts whether there were tangible connections between
the relevant persons and property outside of the State and the relevant persons and
property inside the State. 27

Inconsistency with other State laws

Clause 21 of the Bill requires that the appropriate registration authority, on being requested to
do so and on delivery of any relevant instrument, must issue all necessary certificates of
registration or title and make any recordings on the relevant Register that are necessary
because of the operation of section 17, 19 or 20.

Clause 21, accordingly, purports to require registration authorities, (being statutory authorities
outside this State and which are the statutory creation of those States,) to give effect to the
legislative divesting and vesting which results from the operation of cl. 17. The Crown
Solicitor noted that, irrespective of whether a sufficient connection to ground legislative
power in this State could be said to exist, State legislative power might nevertheless be limited
because of inconsistency with other State laws.

Mr Leeming explained the conflict with the statutes of Victoria and South Australia as follows:

... the law of those States provides that the Victorian Registrar of Titles and the South
Australian Register-General has a discretion to issue a new certificate of title to the
person entitled to be registered. ...; the Bill purports to create an unqualified obligation.
Secondly, the bill if enacted purports to alter the rules applicable in Victoria and South
Australia to determine the ownership of land in those States. In other words, whereas
normally the Victorian Registrar of Titles would look to any applicable
Commonwealth and Victorian law, and the common law, to determine whether
someone is entitled to be a registered proprietor of Victorian land, the Bill if enacted
purports to require the Registrar of Titles to have regard to the New South Wales Act
in order to answer that question.?

Section 109 of the Australian Constitution says that if there is a conflict between a State law
and a law of the Commonwealth, the latter will prevail to the extent of any inconsistency.
However, the Constitution is silent in regard to how competing laws between different States
should be resolved.

The Crown Solicitor agreed that there is likely to be a conflict between the Bill if enacted and
the Victorian and South Australian legislation. He concluded:

Although not free from doubt, I think the most likely result would be that the relevant
provisions of the Bill if enacted (cls. 17 and 21 of the Bill) would be inconsistent with
the South Australian and Victorian provisions and would be inoperative. It is unclear
whether in constitutional terms, this would be because the attempt to enact a
conflicting law would be beyond legislative power. In my view it may. Alternatively, a

2 Cortespondence from Crown Solicitor's Office to Clerk of the Patrliaments, 3 September 2010, p 7.
28 Submission No 22, p 4.

14

Report 23 — October 2010



3.10

General Purpose Standing Committee No. 3

test of "repugnancy” could apply precluding the operation of the NSW provisions in
South Australia and Victoria. Alternatively, as s. 4 states that the provisions apply "as
far as possible", as a matter of construction, the relevant clauses might be read down
so as not to apply where such inconsistency arises. This, however, would be difficult
in terms of s. 17.2(b)-(d) and s. 21, given their express extra-territorial operation.?

In their respective advice the Crown Solicitor, Parliamentary Counsel and Mr Leeming all
stated that the situation would be different if there were complementary amendments made to
legislation in Victoria and South Australia permitting the matters dealt with in clauses 17 and
21 to take place. Similarly, the Crown Solicitor also advised that if the owners of the interstate
property were resident in New South Wales, it would at least be within power to compel them
to do what is necessary to achieve the required transfers pursuant to the laws of Victoria and
South Australia.

Applicability of trust law

3n

3.12

3.13

As explained in Chapter 2, the Bill if enacted would create a corporation called the
Macedonian Orthodox Church Property Trust. This is the same as all other church property
trust legislation. Mr Leeming notes:

An obvious question created by the use of that name is whether the general law
obligations of trustees apply to the Macedonian Orthodox Church Property Trust. Is
it, for example, under an obligation to diversify the investments of property owned by
it (cf Trustee Act s14C). May it seek judicial advice under s63 of the Trustee Act? ...

These are questions of policy. It might be thought desirable for those decisions to be
made expressly on the face of the legislation, rather than the subject of litigation in
and decision by the courts.?

Parliamentary Counsel advised the Committee that the fact that the word "Trust' appeats in
the title of the body is 'not determinative of the issue (but that word is used to reflect the
general nature of the body that is proposed to be established).”" He concluded:

. the legislative policy question for the Committee and State Patliament in
considering this aspect of the Bill is whether the terms of that clause provide
appropriate constraints on the operations of the proposed statutory body.3?

The Crown Solicitor provided a useful summary of the obligations of a trustee under the
Trustee Act.

In the context of what I might call a "true trust", trustees are under significant
obligations at law and under statue (in particular the Trustee Act). In general terms the
primary duty of a Trustee is to carry out the terms of a trust. In this regard trustees
need to familiarise themselves with the terms of the Trust and deal with trust funds /

29

30

31

32

Correspondence from Crown Solicitor's Office to Clerk of the Parliaments, 3 September 2010,

p 1L

Submission No 22, p 3.

Correspondence from Parliamentary Counsel's Office to Clerk of the Parliaments, 23 August 2010.
Correspondence from Parliamentary Counsel's Office to Clerk of the Parliaments, 23 August 2010.
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3.14

3.15

3.16

3.17

3.18

property consistently with these terms. Trustees generally will commit a breach of
trust if they depart from the terms of the Trust (Breen v Williams (1996) 138 ALR 259
at 308). In addition to this fundamental obligation, trustees have a number of general
duties of a fiduciary nature which include a duty to preserve trust property; a duty to
exercise reasonable care in carrying out their duties as a trustee; a duty to act in person
unless otherwise expressly authorised to do so; and a duty not to make a profit out of
their position which includes a duty to avoid a conflict of interest.??

The Crown Solicitor also explained that the liability of a trustee is normally personal and in the
absence of a clause excluding or limiting a trustee's liability, the liability of a trustee is
otherwise unlimited. In this regard, trustees are normally answerable and accountable for their
own conduct (both acts or omissions) and would be liable to make good any loss suffered by
the Trust as a result of such breach. Consequently, Trustees are usually not liable for the
deliberate or negligent conduct of co-Trustees where they are not also involved or complicit.™

In the Crown Solicitor's view, the Bill seeks to create a statutory Trust, and hence the general
laws of the Trustee Act apply. However, he noted that the general obligations of the law of
trusts must be measured against the express terms of the statute.

In this regard, the Crown Solicitor noted that cl. 13 would appear unusual in that subcls. (5)
and (6) contemplate trust property being used in a manner other than as is directed in the
Trust itself, that is, that the property be held on trust "for worship within or for the purposes
of, the Church". Clause 13 permits the Trustees to nevertheless use trust property in a
"scheme of cooperation" with a church of another denomination. Clause 14 expressly
provides for a resolution by the Trust itself that in its opinion it is no longer possible or is
expedient to carry out or observe the terms of the Trust of property vested in it. It then
permits the Trust by resolution to declare that such property is subject to another trust. The
Crown Solicitor noted that the trustees' discretion, under cls. 14(4) and (5), is particularly
broad in this respect.”

Indemnity of Trustees

The Crown Solicitor also noted that the Bill provides Trustees with an express protection for
breaches of trust which differs to that provided for in s. 85 of the Trustee Act. For instance, s.
85 provides that the Court may relieve a trustee from personal liability of a breach of the trust
where the trustee acted honestly and reasonably and ought "fairly to be excused for the breach
of trust and for omitting to obtain the direction of the court in the matter in which the
Trustee committed the breach".

In comparison, Clause 32 of the Bill goes further than s. 85. It provides that trustees or other
persons acting in good faith can be indemnified out of trust property against all expenses and
liabilities incurred in connection with the exercise of the function. The Crown Solicitor
concluded: Provision of such indemnity is a matter for Parliament; however, it displaces what
the general position would be in relation to trusts.”

33

34

35

36

Correspondence from Crown Solicitor's Office to Clerk of the Parliaments, 3 September 2010, p12.
Correspondence from Crown Solicitor's Office to Clerk of the Parliaments, 3 September 2010, p12.
Correspondence from Crown Solicitor's Office to Clerk of the Parliaments, 3 September 2010, p16.

Correspondence from Crown Solicitor's Office to Cletk of the Parliaments, 3 September 2010,
p 16.
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3.22
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The Crown Solicitor concluded his advice as follows:

Other than the reference in cl. 10(b) in relation to the investment or lending of funds
in accordance with the Trustee Act, the Bill is silent as to the application of that Act to
the Trust. An argument would be available that Patliament, having expressly provided
for application of the Trustee Act in cl. 10(b), otherwise intended that it not apply to
the Trust. The Supreme Court has considerable powers of supervision in relation to
trusts in some circumstances. Other than in circumstances where the provisions of the
Trustee Act are inconsistent with express provisions of the Bill, and having concluded
that the Trust is a statutory trust which the general laws of trust would apply subject
to any express statutory provision, I prefer the view that the general provisions of the
Trustee Act would apply to the Trust. If Parliament intended that the Trustee Act not
apply it could have made express provision to that effect. I do not disagree, however,
with Mr Leeming SC's view that, without express provision, the matter is not entirely
free from doubt.”’

In a supplementary submission, the Church agreed that the Trustee Act 1925 would apply to
the proposed Trust. The Church further explained:

The operation and application of the provisions of the Trustee Act 1925 vary, some
provisions apply regardless of anything to the contrary in the instrument of trust,
others apply only if there is nothing to the contrary in the trust instrument. For
example, the provision referred to by Senior Counsel [Mr Leeming] regarding the
power to diversify investments in s14C, will apply unless there is contrary intention in
the trust instrument.3®

In regard to cl. 32 of the Bill which gives a different level of indemnity protection than that
ordinarily available to trustees under the Trustee Act, the Church submitted that this provision
is in a standard form that appears in at least eight other church Acts.”

The Church submitted further information about the relationship between the proposed Trust
and the Church's Diocesan Ruling Committee. The Church explained that the Diocesan
Ruling Committee is the executive, governing and controlling body of the operations of the
Church in administrative and material-financial aspects. It is the executive body of the
Diocesan Assembly, which in turn is comprised of clergy and faithful. The Assembly is the
highest legislative and church-ruling body in jurisdictions given to it by the Constitution of the
Macedonian Orthodox Church, and is the church-administrative body for all administrative
and material tasks in the Diocese."

The Church then explained that the Diocesan Ruling Committee will effectively become the
members of the proposed Trust (which is referred to as a Corporation in its supplementary
submission). The Church stated:

What is important is that the composition of the Corporation mirrors the composition
of the Diocesan Ruling Committee, the membership is exactly the same. As such, the

37

38

39

40

Correspondence from Crown Solicitot's Office to Clerk of the Parliaments, 3 September 2010,
p 16.

Submission No 429a, Macedonian Orthodox Church Diocese of Australia and New Zealand p 28.
Submission No 429a, p 29.
Submission No 429a, p 15.
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Diocesan Ruling Committee essentially will take on and perform the role of the
Corporation, which is appropriate given the role of the Diocesan Ruling Committee
under the Statute in relation to administration and management of property. The
governance under the Bill does not create a new or parallel process, rather it reflects

the structure under Church laws of the governance and operations of the executive
arm of the Church.4

3.24 However, it became apparent to the Committee that the indemnity coverage for the Diocesan
Ruling Committee is different to that of the proposed Trust. The Church explained that under
its Church laws, each member of the Diocesan Ruling Committee may be held personally
responsible and liable for damages. The Church explained to the Committee:

Each member of the Diocesan Ruling Committee is answerable for their work to the
Diocesan Assembly and in the event of any financial losses or material damage to the
Church, caused by negligence or unconscionable conduct, the member shall be held
responsible and shall be liable for damages (article 35 of the Diocesan Statute).*?

3.25 In contrast, and as discussed above, cl. 32 of the Bill limits liability of the members of the
Trust. Yet the Church has proposed that the Diocesan Ruling Committee and the Trust be
essentially one and the same.

Committee comment: implications for the Bill

3.26 The Committee is concerned that the Bill creates uncertainty as to the application of the
Trustee Act and its relationship with the proposed Trust and the canonical laws of the
Macedonian Orthodox Church. In particular, the Committee is concerned that this lack of
clarity in the Bill could potentially provide an area of future litigation.

3.27 The Committee is grateful for the advice from Mr Leeming SC, as well as from Parliamentary
Counsel and the Crown Solicitor. The Committee acknowledges that with the receipt of this
advice, and setting aside all other considerations of the Bill as identified in Chapters 4 and 5, it
cannot recommend that the Bill proceed as it currently stands.

3.28 Representatives of the Church also acknowledged these jurisdictional and constitutional
issues, and hence suggested some amendments.” These and other amendments are outlined in
Chapter 6. Nevertheless, the Church presented evidence of significant support of the Bill, as
discussed in the following chapter.

4 Submission No 429a, p 18.
42 Submission No 429a, p 15.
43 Ms Biljana Apostolova-Antunovic, Partner, Gadens Lawyers, Evidence, 23 August 2010, p 17.
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Chapter4  Arguments to support the Bill

This Chapter examines the arguments offered by proponents of the Bill in support of the establishment
of a trust or corporation to manage the Church's property holdings.

The benefits of a single ownership body

4.1 The proponents of the Bill argue that the establishment of a property trust will facilitate the
effective management of the Church's assets. The Church argued that the Bill will be of
historic importance as 'it will be able to better organise the holding, management and
protection of the Church's asset base by confining its ownership to a single body, thereby
overcoming the current difficulties in having several trustee bodies (individuals or otherwise)
acting for the Church."

4.2 Similarly, in his Second Reading Speech about the Bill, Revd the Hon Fred Nile MLC stated:

The bill will assist the church in its organisational and administrative affairs, providing
a stable and solid foundation for development and activities of the Macedonian
Orthodox Church in Australia.

A statutory body, the constitution of which cannot be changed except by an Act of
Parliament, provides protection to the church and ensures that property vested in the
statutory body is held in trust by the church in perpetuity until disposed of in
accordance with the decision of the church.#

The Bill will improve the current structure of Church property holdings

4.3 The Church expressed concerns about the current structure of the Church's property
holdings, and the difficulties that this creates:

The lack of a dedicated legal Church trustee hinders the day to day financial
arrangements of the Church. Banking and mortgage dealings are defeated or impeded
by the difficulties associated with management through individual and sometimes
missing or deceased trustees. Borrowings can be frustrated as individual trustees are
reluctant to give their personal guarantees to secure Diocesan or Church Community
borrowings. Business dealings with financiers, investors and third parties are hindered
and made more difficult, than if property holdings of the Church have aggregated in a
single trustee vehicle of the Church which will enhance security for lenders to the
Church.#

The Bill will clarify ownership of Church properties

4.4 The Church argued that the Bill would help to clarify understanding in the community about
the ownership and use of church properties. The Church stated:

a4 Submission No 429, Macedonian Orthodox Church Diocese of Australia and New Zealand, p 15.
4 NSWPD (Legistative Conncil, 10 June 2010, p 24217.
40 Submission No 429, p 12.
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4.5

In absence of a dedicated Church trustee, unregulated accumulation of church
property over the past three decades has led to misunderstandings as to the beneficial
ownership of the properties. Further, confusion exists amongst some in
understanding the legal nature of property held on trust for religious and charitable
purposes.*’

The Church argued that some people in the community consider that properties registered in
the name of individual trustees for the Church (and in particular the four identified Diocesan
Properties) have been acquired for those persons' benefit. The Church continued, 'Much
confusion abounds with this attitude and the Diocesan Ruling Committee is forced to
repeatedly inform the communities of the Church ... that these properties are held for the
purposes of the Church."®

Alternative Administrative Structures

4.6

4.7

The Church argued that the regime proposed by the Bill was the only effective way it could
incorporate its assets. Other methods, such as incorporating under various state Acts for
Incorporated Associations or under the Corporations Act 2007 (Cth), were not deemed possible.
One of the identified barriers to the Incorporated Associations approach was the hierarchical
structure of the Church. For instance, an attempt to align governance provisions of the
Church and the appointment and election of decision making bodies under the Corporations Act
or incorporated associations legislation was, in the Church's opinion, just not possible.” The
second batrier was the Church's geographical extension across several States. As the Church
turther explained:

. an incorporated association is formed by a club, society or association of persons
to set out the manner by which they agree to manage and administer their activities
and assets. Therefore, an incorporated association is established for purposes which
are agreed to from time to time by its membership. This differs from the
constitutional requirements of the Church, which requires that its activities and assets
be held in perpetuity for the purposes of the Church and not for the designated group
that comprise the membership in the association.>

Similarly, the Church explained the difficulty posed by incorporation under the Corporations Act
2001 (Cth) as follows:

. a company formed under the Corporations Act also is possessed of a defined
membership that constitutionally is bound by its objectives and which requires that it
pursue its activities independently of the requirements of, for argument sake, a church
statute. Therefore, the purposes of a company will be the fulfilment of the objectives
of its members (and not those of the Church), which even if adequately defined at the

outset, over time may be varied in a way that no longer reflects the purposes of the
Church ...51

47

48

49

50

51

Submission No 429, p 12.
Submission No 429, p 12.
Submission No 429, p 13.
Submission No 429, p 13.
Submission No 429, p 13.
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Parallels with other church property trust legislation

4.8

4.9

4.10

The Church noted that other churches have similar legislation to that proposed in the Bill. In
this regard, the Church argued:

The suitability of a statutory incorporation for the purposes of supporting the
business activities of various denominational bodies is a long standing, established
principle in this country, and many other Christian churches operating in Australia
enjoy the advantages of such incorporation.>

As noted in Chapter 2, church property trust legislation has a long history in New South
Wales. The Church provided the Committee with a list of 16 NSW Acts that provide for a
statutory property trust for other religious denominations. Across the nation, 39 relevant
pieces of legislation were identified.”

The most recent church property trust legislation passed by the New South Wales Parliament
was the Christian Israelite Church Property Trust Act 2007. In the Second Reading Speech,
Parliamentary Secretary, the Hon Penny Sharpe MLC noted:

It has been longstanding Government policy to assist churches to organise their
financial and property affairs, by sponsoring legislation to establish property trusts for
their holdings.

The bill will have a positive impact on the operations of the Church and its capacity to
manage its financial and property affairs. This will have a specific benefit to the
Christian Israelite community and their families.>*

Supporters of the legislation

4.11

In its submission the Church provided letters of support for the Bill from the Diocesan Ruling
Committee, as well as from representatives of the four church properties identified in the
BillL” The Church also included letters of support from the Committees of Church
Communities and Monastic Communities of five churches, who wish to transfer their
properties to the Trust in the future upon enactment of the Bill. These churches, all from
Victoria, were:

° Committee of the Macedonian Orthodox Church "St Nikola" in Preston, Victoria;
° Committee of the Macedonian Orthodox Church "S Petka" in Mill Park, Victoria;

o Committee of the Macedonian Orthodox Church "St Prophet Ilija" in Footscray,
Victoria;

° Committee of the Macedonian Orthodox Church "St Zlata of Meglen" in Hoppers
Crossing, Victoria,

52

53
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55

Submission No 429, p 14.
Submission No 429, Annexute D.
NSWPD (Legislative Council), 17 October 2007, p 2725.

Submission No 429, Annexure E.
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4.12

4.13

4.14

4.15

4.16

4.17

4.18

o The Elder of the Macedonian Orthodox Monastery "St Naum of Ohrid" in Rocklyn,
Victoria.”

Annexure H of the Church submission included 15 letters of support of the Bill from the
Holy Bishops Synod, the Diocesan Provinces, the Committees of Church Communities and
Parish Priests.

Annexure I of the Church submission included 10 letters of support of the Bill from various
community organisations.

Annexure | of the Church submission included 989 form letters of support from parishioners
of the following churches:

° Resurrection of Jesus Christ, Rockdale, New South Wales
° Holy Mother of God, Liverpool, New South Wales

° St Basil the Great, Newcastle, New South Wales

o St Ilija, Queanbeyan, New South Wales

° St Dimitrij of Solun, Wollongong, New South Wales

o St Prophet Ilija, Footscray, Victoria

° St Clement of Ohrid, Canberra.

Annexure E of the Church's supplementary submission contained another 90 letters of
support from parishioners of St Dimitrij of Solun, Wollongong, and St Clement of Ohrid,
Canberra.

The Bill was also supported by other orthodox churches as follows:
o Antiochian Orthodox Archdiocese of Australia and New Zealand and the Philippines’
o Coptic Orthodox Church, Diocese of Sydney and affiliated regions.”

The Committee also received a letter of support for the Bill from Revd the Hon Fred Nile
MLC.”

In its supplementary submission, the Church identified 21 Church Communities that are in
communion with the Church. In essence, the Church argued that those church communities
not on this list are not part of the Church. The 21 Church Communities were:

1. Resurrection of Jesus Christ, Rockdale, New South Wales;

2. Holy Mother of God, Liverpool, New South Wales;
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Submission No 429, Annexure F.

Submission No 4, Antiochian Orthodox Archdiocese of Australia and New Zealand and the
Philippines.

Submission No 93, Coptic Orthodox Church, Diocese of Sydney and affiliated regions.

Submission No 28, Christian Democratic Party.
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3. St Basil the Great, Newcastle, New South Wales;

4, St Clement of Ohrid, Port Kembla, New South Wales;

5. Monastery “St Petka”, Kembla Grange, New South Wales;

6. St Dimitrij of Solun, Wollongong, New South Wales;

7. St Ilija, Queanbeyan, New South Wales;

8. St Clement of Ohrid, Canberra;

9. Holy Mother of God, Brisbane, Queensland;

10.  Nativity of the Holy Mother of God Cathedral Temple, Sydenham, Victoria (in construction);
11.  Monastery St Prohor Pcinski, Donnybrook, Victoria;

12. St Prophet Ilija, Footscray, Victoria;

13.  Monastery St Naum of Ohrid, Rocklyn, Victoria (in construction);

14. St Nikola, Preston, Victoria;

15. St Petka, Mill Park, Victoria,

16. St Zlata of Meglen, Hoppers Crossing, Victoria;

17. St Dimitrij of Solun, Springvale, Victoria;

18. St John the Baptist, Geelong, Victoria;

19.  Holy Mother of God, Woodville South, South Australia;

20. St Nikola, North Perth, Western Australia (69 Angove St, North Perth);

21. St Nikola, North Perth, Western Australia (8 Macedonia Place, North Perth).50

It should be noted that the Committee also received correspondence from the Vice President
of the Macedonian Community of WA Inc. indicating that the community, Church and
parishioners of Macedonian Orthodox Church St Nikola, (8 Macedonia Place, North Perth)
Western Australia do not support the Bill.”"

Committee comment

The Committee understands the argument that, under the right circumstances, a statutory
property trust is the most efficient administrative method for religious organisations to hold
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Submission No 429a, Macedonian Orthodox Church Diocese of Australia and New Zealand, p 21.

Email from Mr Chris Angelkov, Vice President, Macedonian Community of WA Inc to Director, 6
October 2010.
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and manage property, and the Committee acknowledges the considerable amount of
legislation supporting property trusts for other denominations.
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Chapter 5  Arguments against the Bill

This Chapter examines the arguments offered by opponents of the Bill to establish a trust or
corporation to manage the Church's property holdings.

The impact of church litigation

5.1

5.2

5.3

The Macedonian Community of WA Inc. notes that over the last 15 years, there has been an
unfortunate and wasteful procession of legal action taken by the Church against a number of
Macedonian Orthodox Communities around Australia.”> As an example, since 1997 there has
been continuing litigation between the Church and the Macedonian Orthodox Community
Church "St Petka" Inc, located in Rockdale Sydney. During the course of the Inquiry, the
parties were again in the Supreme Court. Justice Ipp noted in 2007 that the litigation has been
bitterly fought, and succinctly summed up the issue at litigation as follows:

. the essence of the dispute is whether the Association or Bishop Petar and his
supporters are to have control over the Macedonian Orthodox Church of St Petka at
Rockdale, its affairs, including the appointment of priests, its land, its religious objects
and other assets, and its doctrinal approach.®

The Committee does not wish to dwell on this litigation. However, it is indicative of deep
divisions within the Church, the repercussions of which affect the community support or lack
thereof of the Bill. For instance, Mr Novachkov, President of the Macedonian Community of
WA Inc., noted "This proposed Bill is inflaming and exacerbating the deep divisions that these
legal actions have caused."

The litigation has contributed to an atmosphere of distrust, fear and disappointment within
sections of the Macedonian community towards the Church, who as a result are less receptive
to the idea of a church Trust. For instance, representatives of the Mitreska and Mitreski
families wrote to the Committee:

As the Bishop has been involved in lengthy litigation for the past fourteen years with
various Churches in New South Wales, we question whether the Bishop or any of his
representatives are the appropriate people to be appointed to such a Church Board.®

Historical decentralised origins of the Church

5.4

The main area of dispute with the Bill is the ownership and control of church property.
According to Mr Aleksandrov, President of the Association of Macedonian Communities
Australia, under the foundational constitution of the Macedonian Orthodox Church, based in
Skopje, Former Yugoslav Republic of Macedonia, the church is comprised of a decentralised
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Submission No 430, Mr Sotir Novachkov, Macedonian Community of WA Inc, p 2.

His Eminence Metropolitan Petar, Diocesan Bishop of the Macedonian Orthodox Church of
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5.5

5.6

5.7

affiliation of independent legal entities which are able to own and control their own property.
Mr Aleksandrov quoted Article 4 from the foundational constitution as follows:

The Macedonian Orthodox Church consists of the following legal persons:
1. Macedonian Orthodox Church;
2. The Metropolitan residency;
3. The Dioceses;
4. 'The bishops’ regencies;

5. The church communities;

6. 'The monasteries;
7. Charitable foundations;

8. The independent institutions and funds, legacies and individual parishes,
according to their properties;

These legal persons are entitled, in accordance with the existing state laws, to

accumulate and hold real property and any other property, to use and manage it, and
to exercise all rights and obligations arising from its ownership.%

Mr Aleksandrov argued that the definition of local church communities as separate legal
persons remains a part of the Constitution to this day, and hence it was appropriate that local
community churches own and manage their properties.

The Church did not dispute that local church communities were once classed as separate legal
persons under the Constitution of the Macedonian Orthodox Church, but this provision had
been removed by recent revisions to the Constitution. The Church stated:

The Bishop advises that under latest decisions of the Holy Bishops” Synod that are yet
to be incorporated in a consolidated version of the Constitution, it has been
determined that the only legal person is the MOA, and all others listed in the
foundation Constitution have been revoked.o’

This preceding argument goes to the heart of the dispute. As the Macedonian Orthodox
Church has grown and evolved its structure, some local church communities have found
themselves in conflict with the hierarchy of the Church.

A lack of consultation

5.8

A recurring theme from many of those opposed to the Bill was the lack of any consultation
from the Church with their local church community prior to its introduction to Parliament in
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June 2010.°® For instance, Mr Fote Lozenkovski, President, Macedonian Orthodox
Community of the City of Greater Wollongong, submitted to the Committee:

There has been no community consultation about the Bill, ... Our organisation which
currently owns property valued in the order of $3,000,000 to $4,000,000 has never
been directly informed by the Bishop, nor have we been invited to a community
consultation in this regard. We became aware of the Bill on 12 June 2010 by a general
Notice faxed from the Bishop's residence in Bitola, Macedonia, clearly after the
second reading speech.®

The original intent of the Bill was to have national effect, and the Committee received
submissions from inter-state Macedonian community associations. For instance, the
Macedonian Community of WA Inc. submitted to the Committee:

There has been no consultation with Macedonian Churches and Community groups
in relation to this Bill. Our first correspondence in relation to this Bill was in a
Circular accompanied by a prepared letter of support for the Bill from the Bishop's
Deputy requesting our parish priest to sign without amendment.

The circular letters were received by us after the Second Reading Speech in Parliament
by the Hon Fred Nile. Our organization which currently owns property valued at
almost $20 million has never been directly consulted by the Bishop, nor have we been
invited to a community consultation in this regard.”

The legal counsel of St Petka's, Mr Keith McConnell, outlined to the Committee a desired
consultation process that would commence with consultation within the Church, so that a
unified position could then be presented to the Government for any proposed legislation. He
continued:

Consistent with what the late Jeff Shaw said in his correspondence and discussions
that I had was that the Parliament would not proceed with legislation until there had
been full consultation between the parties. It was not separate parties dealing with the
Government but it is was between the parties to come to an agreement as to what
should happen and then go to Parliament and say, "This is a bill that we would like
you to considet”. That is a way to do it but then that means the patties, both sides,
have an opportunity to promote their ideas as to how the bill should operate then go
to Parliament with an agreed position and say, "Consider this bill". That is what I
would have had in mind.”

The Church advised the Committee that Bishop Petar wrote a letter dated 13 June 2010 to all
Church communities, Churches, Parishes and Monasteries advising of the introduction of the
Bill.” The Committee notes that the Bill was introduced into Parliament on 10 June 2010. In a
supplementary submission the Church disputed claims that there had been no consultation,
citing, for instance, correspondence between Bishop Petar and the President of the
Macedonian Orthodox Community of WA Inc. The Church explained that a letter from the
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5.12

5.13

President of the Association dated 19 June 2010 was promptly responded to two days later
from the Bishop, who provided a detailed explanation of the effect of the Bill. The Church
argued:

It is therefore doubtful the claim by the Macedonian Orthodox Community of WA
Inc. in their submission that there has been no consultation in relation to the Bill,
when the Bishop engaged in personal correspondence with the writer of that
submission in good faith and to clarify any misconceptions.”

Committee comment

While there has been considerable debate about the Bill following its introduction into the
New South Wales Parliament, evidence to this Committee supports the view that there was
clearly insufficient consultation conducted by the Church prior to it being introduced.

The fact the Church has proposed such extensive amendments to the Bill after it was
introduced into Parliament, and hence subject to public and Parliamentary scrutiny for the
first time, is an indication that the Church should have consulted more widely with the
Macedonian Orthodox Church community before secking the Bill's passage through
Parliament.

Transfer of community property to the Church

5.14

The role of the Macedonian community in establishing the Macedonian Orthodox Church in
Australia was outlined in Chapter 1. Some of these community groups oppose the Bill on the
grounds that community property, which has been locally funded and managed, will be
transferred to the Church. The Macedonian Community of Newcastle and District submitted
to the Committee:

The Macedonian Community of Newcastle and District currently has over 160
members and was formed more than 50 years ago as a community organization with
volunteers within the local community who contributed to the construction of our
community hall and Church. Our Church was built in approximately 1969 where over
12 of our members risked their own homes by taking out mortgages to cover some of
the construction costs. All monies and labour for the construction and continued
maintenance of our Church are donated by our community members.

The property owned by the Macedonian Community of Newcastle and District is not
only used for religious purposes, but we also use it for pensioner groups, day care,
dancing groups, women groups, sporting groups, fund raising and a Macedonian
school to teach the language and culture.

We believe that the Bill in its present form will take the Community's rights away in
relation to the management of the Community property and will ultimately avoid
accountability and scrutiny which currently exists under Australian laws.7*
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Similarly, the Macedonian Orthodox Community of the City of Greater Wollongong noted:

... All assets including the real property currently held in the name of various
Macedonian community organizations has been acquired with moneys and labour
provided or ordinary working Australian-Macedonians often at the sacrifice of their
own financial prosperity. 7>

The Committee also received evidence from Macedonian families expressing their concern
about the transfer of community property into the Trust.

Our family is part of the Illawarra Macedonian community. We are blessed with two
Macedonian Orthodox chutches in the area. The two churches, through the many
years, were built by the Macedonian community for the Macedonian community. The
churches are a symbol of a small immigrant group who through hard work and
respect built a place of worship and a home in a new homeland.

The [Bill] which seeks to transfer all property to a statutory corporation is simply a
legal means of transferring what belongs to the community to a 'corporation’ not
representative of the community.”®

Mr Angelkov of the Macedonian Community of Western Australia explained to the
Committee the community roots of the Church in Australia:

.. our community was first formed in 1941. In 1965 we began building a community
centre and church. In 1969 we opened that community centre and church. As an 11-
year old at the time I was one of the first four altar boys.

...Our community around Australia has historically been blue collar workers, very
humble people who have put their resources together and worked on weekends and
held dances, picnics and raffles to get the finances to build these clubs, associations
and churches.””

Concern about foreign control of community assets

One of the major concerns regarding the proposed transfer of property to the Macedonian
Orthodox Church of Australia was that this church was, in fact, under the control of the
Macedonian Orthodox Church in Skopje. Thus community assets would be under foreign
control. For instance, the Macedonian Orthodox Church St Petka Inc. submitted:

The bill, if enacted into legislation, seeks to have the effect of transferring ownership
of properties acquired by local Macedonian Orthodox communities to a corporation
controlled by the Macedonian Orthodox Church of Skopje, Macedonia.

The Macedonian Orthodox Church is a foreign institution organised and controlled
wholly within the Republic of Macedonia.
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5.19

5.20

5.21

The local Macedonian Orthodox communities do not want their lands taken away
from them, and placed under the control of a foreign institution.

The rules of the Macedonian Orthodox Church may permit or require the Bishop to
sell properties in Australia and remit the proceeds to Macedonia or anywhere else for
that matter.”

The Macedonian Orthodox Community of the City of Greater Wollongong stated its
concerns about possible control of community assets by a foreign institution:

Our local Macedonian community does not consent to legislation of the subject Bill as
it strongly believes that such a Bill will enable establishment of a foreign institution
and empower the same to take control of the community's property and deny the
community their right to ownership and management of the property.”

From the perspective of the Association of Macedonian Communities in Australia, this
concern was especially poignant given the political uncertainty in Macedonia itself. The
Association outlined the contemporary political conflict between the Serbian Orthodox
Church and the Macedonian Orthodox Church, noting that the Serbian Orthodox Church
disputes the autocephalous status of the Macedonian Orthodox Church, and that sections
within the Macedonian Orthodox Church support the Serbian view."

In a supplementary submission the Church disputed the claim that assets of the Macedonian
Orthodox Church of Australia could be sent overseas:

The Church laws provide that the assets of a Diocese must always be utilised,
maintained and retained within that Diocese. It will be a serious breach of the laws of
the Church if assets are sold up and proceeds applied outside of the Diocese. Further,
it will also be a breach of trust if the statutory corporation (when formed) receives
property for the purposes of the Diocese, and permits proceeds from a sale of those
assets to be remitted out of the Diocese. Such a breach of trust is actionable at law
and the individuals who are responsible will be personally liable. This means that all
of the persons comprising the Diocesan Ruling Committee who as mentioned above
are responsible for Diocesan property dealings, will be personally legally exposed and
can be held responsible for losses sustained by the Diocese.

Furthermore, and in addition, statutory corporations are ordinarily entitled for
endorsement by the Australian Taxation Office as charitable institutions. This
endorsement carries a requirement that the objects and the expenditure be applied
principally in Australia. Therefore, sending proceeds outside Australia could prejudice
such charitable endorsement.8!

78 Submission No 431, McConnell Jaffray Lawyers on behalf of the Macedonian Orthodox
Community Church St Petka Incorporated, p 2, 5.
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Spiritual versus financial control

5.22

5.23

5.24

5.25

The Church has a hierarchal structure, and this is reflected in the Bill. For instance, of the ten
members of the proposed Trust, six are appointed by the Metropolitan, effectively giving that
position complete control of the Trust. St Petka Church submitted:

The trust proposed by the Bill is totally controlled by the Metropolitan (the Bishop)
with no community representation. This Bishop is in the hierarchy of the Macedonian
Orthodox Church and subject to its rules without reference to Australian laws.8?

Mr McConnell told the Committee '...the control of the trust corporation is in the hands of

the hierarchy. That is a fundamental flaw in this legislation'.”

In its supplementary submission, the Church argued that it was wrong to state that the
Metropolitan totally controls the Trust, because the composition of the Trust mirrors that of
the Diocesan Ruling Committee.”

Mr Aleksandrov recounted the community based origins of the church in Australia. His
comments go to the heart of the dispute regarding the Bill, which is that a significant section
of the Macedonian Orthodox Church community will accept spiritual but not organisational
direction from the seat of the church in Skopje.

The most fundamental problem with this bill is that there is an assumption that the
Macedonian Orthodox Church has been historically a hierarchical organisation in
relation to property management. That is simply not true. The establishment of the
Macedonian Orthodox Church in its modern form started in World War 1I in the
Republic of Macedonia, which is only one part of Macedonia, which at that time was
establishing its liberation from Serbia. It was established by a grassroots movement of
Macedonian Orthodox believers and Macedonian priests who were rebelling against
the Serbian Orthodox Church, which at that time had jurisdiction over the Republic
of Macedonia according to other Orthodox churches. Until 1958 this movement had
no Bishop whatsoever.

In 1958, after negotiating with the Serbian Orthodox Church, they established an
autonomous Macedonian Orthodox Church in the Republic of Macedonia under
conditions that the Bishops would be authorised by the Serbian patriarch but they will
be chosen by the Macedonian people and priests. The first Macedonian Orthodox
Church in Australia predates that autonomous Macedonian Orthodox Church in
Macedonia. It goes back to 1956. It was established in Victoria and it was established
by a community that expressly wanted to be independent in relation to all property
matters and in relation to who its priest is going to be.>
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Adequacy of Incorporated Associations Act

5.26 In contrast to the Church's argument that an Incorporated Associations structure was not
suitable, Macedonian community groups put forward the view that to date, such a structure
had served the church community well. Reflecting on the situation in Western Australia, Mr
Angelkov told the Committee:

. Our community has at all times in the last 30 or 40 years operated as an
incorporated association. We have always held general meetings and we have always
followed the procedures required by the Corporations and associations laws. I find it
very difficult now when we are facing a situation where the diocese and Bishop Petar
are seeking an Act of Parliament to formalise the Macedonian Orthodox Church in
Australia. I can see no good reason why this requires an Act of Parliament. Why it
cannot be registered and incorporated within the Associations Incorporation Act is
beyond me. ... 8

5.27 On behalf of the Macedonian Orthodox Community Church St Petka Inc. Mr McConnell told
the Committee:

... the Macedonian community at Rockdale or the broader St George area, when they
established their community organisation, did so with the intention of controlling the
ownership and being the owners of the property. They, as I said, accepted the spiritual
jurisdiction of the Macedonian Orthodox Church but the very reason for setting up
first the unincorporated association and then in 1992 incorporating that association
under the legislation of this State, was that it recorded their wish to be the owners of
their property.5’

The ambiguity of future church property transfers

5.28 In Chapter 2 it was noted that clause 19 of the Bill provides for the voluntary vesting of
community church property into the proposed Trust. The Committee received evidence that
some community groups were concerned about this provision. For instance, Mr Angelkov
told the Committee:

I was to refer to clause 19, which is the one I am most worried about. Clause 19
allows the Bishop and diocese to exert a type of pressure on individual organizations
to put their Church property into this Trust. The clause says 'voluntary' but there is
more than one way to skin a cat.®®

5.29 Similarly, Mr McConnell told the Committee that the church could exert pressure on
individual communities to transfer their assets by threatening to 'defrock’ priests:

The concern involves being under the spiritual jurisdiction of the Macedonian
Orthodox Church, and operating a church you need to have a priest. The priest must
be appointed by the authority of the Bishop. The pressure comes onto these
communities through that authority being misused. It is open to the Bishop to
discipline a priest as a means of enforcing some other position. Unfortunately, in this

86 Mr Chris Angelkov, Evidence, 23 August 2010, p 40.
87 Mr Keith McConnell, Evidence, 23 August 2010, p 27.
88 Mr Angelkov, Evidence, 23 August 2010, p 40.
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church there are too many defrockings, and most of those defrockings are for
disciplinary reasons, not breaches of liturgical practices.

If it were the Bishop's wish that the property should be transferred to the trust he
could easily say—he has the power to say—to the priest, "I will withdraw your
services from that church and will not reappoint you to that church unless that
organisation transfers its property to the trust."s?

5.30 In a supplementary submission the Church vehemently denied that the Bishop would abuse
his power in an attempt to force a church to transfer its property to the proposed Trust. The
Church stated:

An attempt to exert undue influence is actionable in civil legal proceedings. Also, if
ever applied in the manner suggested by the opponents (eg. threatening to withdraw a
priest if no property transfer is forthcoming) is potentially a criminal offence under
section 192C of the Crimes Act 1900 (NSW), which specifies that the attainment of
property by one from another by fraud is an offence punishable by imprisonment.”

5.31 However, Mr McConnell provided to the Committee correspondence he had sent to Revd the
Hon Fred Nile MLC in June 2009, in which he documented the alleged defrocking of priests
associated with St Petka:

Those who have traditionally worshipped at St. Petka have been denied pastoral care
by the bishop for 6 years by his refusal to authorise a priest (except the priest who is
suing our client) in his attempt to gain a forensic advantage.

Furthermore, you should be aware that Bishop Petar has instigated the defrocking of
4 priests who have supported the St. Petka worshippers.

In particular, you should be aware that one of the defrocked priests, Father
Aleksovski, was brought to Australia pursuant to an agreement between the bishop
and our client, an agreement noted in court orders. Father Aleksovski was sponsored
by our client for the purposes of immigration, but was, immediately on arrival in
Australia, denied by the bishop the authority to conduct services at St. Petka.

Fr Aleksovski has advised us that he has appealed the defrocking to the Holy Synod in
Macedonia and been informed by other bishops that he was successful, yet Bishop
Petar refuses to deliver the decision to Fr Aleksovski in accordance with church
protocol. Fr Aleksovski continues to be denied his livelihood and the opportunity to
serve the St. Petka congregation.”!

5.32 The Committee also notes the evidence of Mr Hoy, Senior Counsel representing the Church,
about the power of the Bishop:

89 Mr McConnell, Evidence, 23 August 2010, p 35.
%0 Submission No 429a, p 19.

o Answers to questions on notice taken during evidence, 23 August 2010, Mr Keith McConnell,
Question 1, p 29.
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Bishop Petar has informed me he has a fearful duty if a person is not a part of the
church community, he is in apostate; he is opposed. He has forsaken the church. I just
wanted to raise that because I cannot understand so much of the opposition.®?

Co-operation with other religions

5.33

The Bill provides for the Trust to make arrangements for other religions to use Trust
property. The Bill refers to these as 'schemes of co-operation' (clause 13). Mr Aleksandrov
acknowledged that the Association of Macedonian Communities was not against co-operation
with other religions per se. However, one of the problems with this provision identified by the
Association was that the Bishop would have the authority to make that decision without the
consent of the community that contributed to the establishment of the churches.” During
evidence Mr Aleksandrov stated:

This has been a key concern for Macedonian Orthodox parishioners for the past 50
years: To have their independent church where the church is not going to be used for
political assimilation and political oppression. Basically this bill would allow whoever
holds control of this corporation, and it appears that it will be one person and
basically—the Bishop—exercising absolute control in effect to take these properties
under another church, either in terms of ownership or in terms of use, without the
consent of the local community.*

A lack of consensus in the church community

5.34

5.35

The Government advised the Committee that church property trust legislation would
generally only be supported by the Government if it had the general support of the church
community. It continued that its general position now remains the same as that expressed by
former Attorney-General Jeff Shaw in 2000.” This position, noted in Chapter 1, was:

. it's the Government's preferred position that there should be general consensus
within the Macedonian Church community on the basic terms of the proposed
property trust legislation and that this should form the basis of a submission to the
Government. ...

If internal agreement and a proposal for legislation is not forthcoming from the
Church, the Government would prefer to delay taking steps to deal further with the
Bill until the current litigation before the Supreme Court is resolved.?

The range and number of submissions in opposition to the Bill received by the Committee
suggests that there is a clear lack of consensus in the community about the Bill. The

Committee received submissions from the following organisations or individuals opposing the
Bill:
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Macedonian Orthodox Community of Newcastle and District;
Macedonian Orthodox Community of the City of Greater Wollongong;
Australian Workers Union;

Macedonian Community of Western Australia;

Macedonian Orthodox Community Church St Petka;

Association of Macedonian Communities Australia;

238 similarly worded letters from individuals;

Mr Peter Breen, former member of the New South Wales Legislative Council.

The Association of Macedonian Communities in Australia submitted to the Committee that it
is an affiliation of independent Macedonian ethnic community organisations from across
Australia, including eight incorporated Macedonian communities. The Association further
submitted to the Committee that these incorporated communities, in addition to secular
activities, are responsible for the establishment and operation of the following Macedonian
Orthodox chutches:

10.

The church of “Saints Kiril & Metodi” in Rosebery NSW, established since 1969 by the
Macedonian Orthodox Community of Sydney Ltd (which was an unincorporated association
until 1971);

The church of “Saint Nikola” in Cabramatta NSW, established since 1977 by the Macedonian
Orthodox Community of Sydney Ltd;

The church of “Saint Petka” in Rockdale NSW, established since 1977 by the Macedonian
Orthodox Church Community St. Petka Inc (which was an unincorporated association until
1992);

The church of “Saint Dimitrija Solunski” in Wollongong NSW, established since 1967 by the
Macedonian Orthodox Community of the City of Greater Wollongong ‘Saint Dimitrija Solunski’
Ltd;

The church of “Saint Mary — Mother of God” in Newcastle NSW, established since 1965 by the
Macedonian Orthodox Community of Newcastle and District Ltd;

The church of “Saint George & St. Mary” in Victoria, established since 1956 by the Macedonian
Orthodox Community of Melbourne and Victoria Ltd;

The church of ‘Saint Kliment of Ohrid” in King Lake, established since 1970 by the
Macedonian Orthodox Community of Melbourne and Victoria Ltd,;

The Macedonian-Australian Orthodox Church “Saint Mary” Inc in St Albans Victoria,
established since 1994, at the initiative of and on property owned by the Macedonian Cultural
and Artistic Association ‘Jane Sandanski’ Inc;

The church of “Saint Naum of Ohrid” in Adelaide SA, established since 1967 by the
Macedonian Community of Adelaide and South Australia Inc;

The church of “Saint Nedela” at the Gold Coast, established since 1992 by the Macedonian
Orthodox Church & Cultural Community “Sveta Nedela” Gold Coast Incorporated.
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5.37 The Association argued that all of the above churches, which it claimed are attended by tens
of thousands of parishioners, oppose the Bill.” The Association also explained that all of the
listed churches were once loosely affiliated to an unincorporated Macedonian Orthodox
Diocese of Australia until the appointment of Bishop Karevski in 1996.

5.38 In its supplementary submission, the Church argued that the 21 Churches in communion with
the Church represented the church community. It further argued that there is a consensus
within those 21 churches to enact the legislation. The Churches that don't belong to this
community, such as Macedonian Orthodox Community Church St Petka Inc, Rockdale, are
considered by the Church not to belong to the Church Community. The Church stated:

Finally, and importantly, there are members of the Macedonian community that
oppose the Bill and who have filed submissions to this Inquiry, albeit they are not part
of the Church community which the Bill is to support when enacted. They comprise
various incorporated associations and companies which are claimed to be represented
by Mr Igor Aleksandrov on behalf of the Association of Macedonian Communities in
Australia Inc.

Therefore, it is submitted to this Committee that, in the main, the parties that are
opposed to the Bill are not and constitutionally cannot be part of the Church
community.”®

97 Submission No 435a, Association of Macedonian Communities in Australia, p 1.
%8 Submission No 429a, p 25.
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Chapter 6 Amendments to the Bill

The ecarlier Chapters of this Report identified significant issues in relation to the operation and
community acceptance of the Bill. In an effort to find solutions to these problems the Committee
sought information from the major stakeholders as to any suggested amendments. In essence, two
types of amendments were identified as needed: those that remove the jurisdictional/constitutional
issues; and those that satisfy the concerns of the Macedonian community groups who own church
property and who opposed the Bill. These and other amendments are outlined in this Chapter.

Possible jurisdictional and constitutional amendments

6.1 Representatives of the Church acknowledged the jurisdictional and constitutional issues
associated with the Bill, and outlined some possible amendments.” In relation to solving the
jurisdictional issues, during the public hearing the Church suggested two options:

° In regard to the four properties identified in the Bill to be vested in the Trust, leave the
New South Wales property in the Bill and remove the inter-state properties; alternatively
. Completely remove any references to the vesting of properties in the Bill, and just
establish the Trust. Let the parties transfer the properties in the normal manner at some
point in the future."”
6.2 In a supplementary submission, the Church outlined its proposal for significant amendments

to the Bill. The proposed amended Bill is included in Appendix 5. Significant elements of the
amended Bill are as follows:

o Trust and trustee — the references to "Trust' and 'trustee' in the Bill have been replaced
with 'Corporation’ and 'member’;

. No properties are automatically vested in the amended Bill, either in New South Wales
or interstate. All other references to procedures by which properties may voluntarily
become subject to the Bill in the future are deleted. Properties to be included in the
future will be as a result of agreements between relevant parties;

o All references to registration authorities both in New South Wales and interstate and the
procedures they must follow in the relation to the vesting of property in the Trust have
been deleted;

° Arrangements for other churches to use Trust property - this clause has been deleted;

° Trusts may be varied - this clause has been deleted;

6.3 With these proposed amendments the Church hoped to remove any technical issues with the

Bill, as identified in Chapter 3. In its supplementary submission the Church noted:

It is emphasised that the suggested amendments to the Bill represent the Church’s
efforts and good will in arriving at a version that will satisfy and address all concerns
of the Committee, and consequently the NSW Parliament when considering the
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enactment of the Bill, but also matters that have been raised in various submissions to
the Committee in relation to the Bill.101

Possible amendments to satisfy the wider church community

6.4 In regards to possible amendments to the Bill to satisfy the concerns of Macedonian
community groups, it became apparent to the Committee that this would not be possible
without rewriting the intent of the Bill completely. Mr Aleksandrov summed up the
fundamental opposition to the Bill as follows:

At the end of the day, even if these clauses were removed, the synod would still be
able to put the churches under another church. If the political situation in Macedonia
changes, which would not be any surprise because the country has changed control I
don't know how many times in this century; if the political situation there changes;
say, for example, there is another civil war and a part of Macedonia and the part in
which this church is based allies itself to Bulgaria not to Serbia, we could have the
churches here, whichever churches they maybe that are under the bill, placed under a
Bulgarian or a Serbian church without the consent of the local community because
there is no protection in the bill for the intentions of the communities that
contributed their funds and efforts to these churches...102

6.5 However, in his answers to questions on notice, Mr Aleksandrov outlined a consultation
process in which passage of a Bill could be successful:

Parliament should not consider passing it in any form without first conducting a
rigorous consultation process to ensure informed consensus among all incorporated
Macedonian Orthodox community organisations in Australia. Such a process should
include providing the affected community organisations with Macedonian translations
of any amended form of the Bill and any Government submission and independent
Counsel's advice regarding its operation. Once the members of those organisations
have been given adequate opportunity to consider and comprehend those documents,
adequate community support for any amended form of the Bill should not be
assumed unless ecach of the interested Macedonian Orthodox community
organisations has passed a resolution in support of it, at a special general meeting of
its members, in the presence of an impartial scrutineer appointed by the Committee.

101 Submission No 429a, Macedonian Orthodox Church Diocese of Australia and New Zealand, p 4.

102 Mr Igor Aleksandrov, President, Association of Macedonian Communities in Australia, Evidence,
23 August 2010, p 44.
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Chapter 7  Conclusions of the Committee

This Chapter presents the conclusions of the Committee.

7.1

7.2

7.3

7.4

7.5

The Committee supports the desire of churches to organise their financial affairs by
introducing appropriate legislation. It also accepts the current Government view, as evidenced
by its submission, that there should be broad consensus within a particular church community
as to any proposed legislation before it is introduced. The Committee is also of the view that it
is not the role of the Government, nor the Parliament, to carry out or be involved in a
church's consultation or consensus building process. This is the role of the churches
themselves and their respective communities, and is in keeping with the principle of the
separation of church and state.

The Committee acknowledges the work of the Church in submitting an amended Bill for its
consideration. The amended Bill is significantly different to that originally presented. As such,
without the opportunity for other stakeholders to comment on the amendments, the
Committee cannot make any concluding comment or recommendation that the House should
proceed with the amended Bill.

The Committee believes that the current divisive climate between Macedonian Orthodox
communities and the Church hierarchy is not conducive to any legislative solution at this time.
It is the hope of the Committee that the Church and communities can work together in a
consultative environment to resolve these issues in the future.

The Committee acknowledges the good faith in which the Macedonian Orthodox Property
Trust Bill 2010 was introduced into the New South Wales Parliament by Revd Nile. It also
acknowledges that a Bill of similar intent was introduced by the Government in 1998, but not
progressed when the Government became aware of a lack of consensus within the Church as
to the content of the legislation.

Some 12 years later, the Committee is again aware of a lack of consensus within the wider
church community as to the content of this Bill. It is also aware that there is continuing
litigation between the Church and the Macedonian Orthodox Community Church "St Petka"
Inc. The Committee agrees with the Government position of 1998, and cannot recommend
that this Bill proceed.

Recommendation 1

That the Macedonian Orthodox Church Property Trust Bill 2010 not proceed.
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1 Australian Hellenic Council NSW Inc

2 Natalia Mitreska

3 Liljana Stanoevski

4 Antiochian Orthodox Archdiocese of Australia and New Zealand and the Philippines

5 Oliver Vrtkovski

6 Belinda Vrtkovski

7 Samuel Vrtkovski

8 Boris Vrtkovski

9 Zora Vrtkovski

10 Goran Talevski

11 Kristina Stevanovska

12 Steve Vrtkovski

13 Ruza Korunovska

14 Goce Korunovski

15 Dijana Korunovska

16 Nikola Korunovska

17 Milica Voidanoska

18 Steve Petrovski

19 Atlanas Petrovski

20 Saint Kliment Ohridski Macedonian Orthodox Church
21 Macedonian Orthodox Community of Newecastle and District
22 Mr Mark Leeming SC

23 Macedonian Orthodox Community of the City of Greater Wollongong
24 Australian Workers Union

25 Dragija Bogoevski

26 Steve and Jenny Anastovski

27 Confidential

28 Christian Democratic Party

29 Slavica Galevski

30 Luba Micovska
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No Author

31 Trasau Micovski
32 Letica Likoska

33 Zivko Likoski

34 Oliver Galevski

35 Elvis Galevski

36 Olivera Bosevski
37 Robert Bosevski
38 Orde Galevski

39 Toni Galevski

40 Ruza Sekuloska

41 Vasil Sekuloski

42 Nunavka Kuzmaoska
43 Vlado Kuzmaoski
44 M Dejkovska

45 Mendo Mitrevski
46 Dimce Mitrevski
47 Filomena Tasevska
48 Zdravko Dordevski
49 Blaca Dordevska
50 Z.oran Naumovski
51 N Gagovski

52 Cana Krstevska

53 V Naumovska

54 Sergije Sekuloski
55 Zoran Cardarovski
56 D Naumovski

57 Daniela Sekuloska
58 Sam Sekuloski

59 Luba Ilcevska

60 Kirste Ristevski
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62 M Kaleska
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No Author

63 G Nowmovska
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66 Diana Bujaroski

67 Peter Bujaroski

68 Vasko Ilcevski

69 Magda Ilcevski
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75 ] Cardarovska

76 D Cardarovski

77 C Grbevska

78 S Grbevski
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80 Toni Sekuloski

81 Mence Maneva

82 Snezana Nikolovska
83 Gordana Brutovska
84 Tome Bosilkovski

85 Theo Plakias

86 S Skurtevski

87 L. Kokulovska

88 K Kokulovski

89 Steve Iljevski

90 Elizabeth Kolevski
91 Chris Tuonukovski
92 NSW Government
93 Coptic Orthodox Church, Diocese of Sydney and affiliated regions
94 Tome Petrovski
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97 Dusanka Filoski

98 Emilija Filoski

99 Dean Filoski

100 Melissa Likoska

101 Adam Stefanovski
102 Ana Todovoski

103 Rade Sekulovski
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130 V Stefanovski

131 Creta Televski

132 G Vangelovski

133 Vera Nikolovska
134 Jenny Veur

135 Robert Pavlevski
136 Jimmy Pavlevski

137 Alexander Ilcevski
138 Dimce Ilcevski

139 Maria Georgopoulos
140 Sam Georgopoulos
141 Tony Bosilkovski
142 Lidia Spasevski

143 Pando Brutovski
144 Elizabeth Neloska
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162 A Filoeski

163 Johnny Poposki
164 Daniel Hristovski
165 Zoran Talevski
166 Valentina Spirovski
167 Goce Vasilevski
168 Peter Terziovski
169 Zivko Laboski
170 Goce Prentoski
171 Tode Nikoloski
172 Robert Nikoloski
173 Kor Poposki

174 Risto Siskoski

175 David Domovski
176 I Kostovski

177 Liljana Dimoska
178 Cueta Naumovska
179 Natalie Doroski
180 Silvana Petrovic
181 Kire Naidovski
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189 Cindy Cleary
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230 Maree Micevski
231 Slavica Sukoska
232 S Jonovska

233 Milica Kromicevski
234 Gojo Kromicevski
235 Nicovski Dusan
236 Sofia Naumcevska
237 Nikola Naumcevski
238 Petar Naumcevski
239 George Naumcevski
240 Anica Naumcevski
241 Lena Stojanovski
242 David Tanchevki
243 Dusan Tanchevski
244 Dana Grujovski
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Mr Mark Leeming SC
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Mzt Paul Hoy
Mr Keith McConnell
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Mr Michael Radin

Mr Chris Angelkov

Mzt Peter Breen

Mr Dimitar Vangelov
Mr Krste Topevski

Mr John Foteff

Mr Ljupco Stefanovski
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Position and Organisation
Barrister

Partner, Gadens Lawyers

Senior Counsel, Gadens Lawyers
Partner, McConnell Jaffray Lawyers

President, Association of
Macedonian Communities in
Australia

Deputy President, Association of
Macedonian Communities in
Australia

Vice President, Association of
Macedonian Communities in
Australia

Solicitor
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Community of Newcastle

President, Macedonian Orthodox
Community of Newcastle
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Appendix 3 Tabled documents

Public hearing, Jubilee Room, Parliament House

Monday 23 August 2010
1 Certificate of Title, fendered by Mr Ljupco Stefanovski, Macedonian Orthodox Community of the Greater City of
Wollongong.

2 Letter dated 13 June 2010 addressed to the Macedonian Orthodox Church Communities, Parishes,
Churches and Monasteries in the MOCDANZ, tendered by Mr 1Ljupco Stefanovski, Macedonian Orthodox
Community of the Greater City of Wollongong.
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Appendix 4 Macedonian Orthodox Church Property

Trust Bill 2010 (Original Bill)

Infreduced by Revd the Hon F J Mile, MLC First print

New South Wales

Macedonian Orthodox Church
Property Trust Bill 2010

Explanatory note

Thus explanatory note relates to thus Bill as mbeduced mio Parliament.

Qwverview of Bill
The ofojects of thes Bill are as follows:

(a]

(L)
(c)

(d)

(]

to constitute 2 statutory corporation to hold property on behalf of the
Macedoman Orthodox Clhurch,

to speczfy the functions of the statutory corporation,

to provide for certain property held m trust for the Chuch to vest m the
statutory corpedzation om the date it 1s established,

to provide for the vesting m the statutory corporation of property given to, or
recaivable or recoverable by, the Church m the future,

to provide for other propeity held m tmast for the Church to be tansferved and
vest in the sfatotory comporation, 1 the cwmrent trustess and the Metvopolitan
cousent or if the cuarent trustess are deceased, absent or under = legal dozabality
and the Metropolitan consents on thewr behalf.
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Macedonizn Orthodox Church Property Trust 89 2010

Outline of provisions

Part1 Preliminary
Clausze 1 sets out the name (also called the short fils) of e proposed Act.

Clausze 2 provides for the commencement of the proposed Act on z day fo be
appointed by proclamation.

Clausze 3 defines terms used mn the proposed Act. Amomg the ferms defined are
Church, Truse and eruse proapervey. Chureh 13 defmed as the Macedoman Orthodox
Church, Dhocese of Austialia and New Zealand with its seat m Melbourne, being

||-'|1'u:|.r.r| -5 nart nf the TL'Tu.n.:lrln'rl.l:'n - r|-'|n.'|.n'r T lyn .H.I'i".'l 1r|-| e rant m Slores TL'T':.H.:l.'lnn a3
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a hierarchical ralizious body whose leader, overseer and shepherd 1z the Archbishop
of Ohnd ind Macedonia.

Clausze 4 makes it clear that it 15 the intention of the Parlizoeent that the operationof
the Act should, as far as possible, include operation m relation to property and thinss
sitnated ootside the territorial lmvts of the State.

Part2 Constitution and functions of Trust

Clausze & provides for the Macadomian Orthodox Chureh Property Tmast (refared to
in the propesed Act as the Truse) to be establizhed as a corporation. The Tst isto
consist of trustess comprismg the I'-'Iet-:-p-:—]itan {who presides over meetings of the
Trust), the Deputy Bizhop, a representative from the monasteries of the Cliwreh who
15 appmuEd b the Metropelitan, the Dhocesan Secratary, the deputy president of tae
Diocesan -is;embl‘- and 3 lay perrons and 2 clerics of the Church, each being cwrent
members of the Diocasan Ruling Committee_whe are appeinted by the Metropolitzn.
Clausze 6 specifies the procadure of the Trust.

Clausze T specifies the functions of the Trust. These include:

(a}  boymz haldmz and salling Choch property, and

(b}  acquirmg propeity by zift or by devise or bequest, and

(¢} bowowing money for Church purposes.

Clausze § smpowers the Trust to make by-laws.

Clauze 9 snables the Tmist to hold or acqguire property alone or jomtly.

Clauze 10 provides for the mworestment of funds by the Trust.

Clauze 11 enables the Tmst to imvest, as one fund, money held for different
PuIposes.

Clauze 12 empowars the Trast to make advances from ifs st funds, and specifies
how such advances may be made.

Clauze 1J enables the Trost to make arrangements with a chuoeh of another
denommation concernmg the uss of trust property.

Explanatony note page 2
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Explanatony note

Clause 14 enables the Trust to vary the terms of a trwst if it has become mipossibla
or maxpediant to ¢ ammy out thoss terms.

Clauze 15 enables the Trust to be the executer or adminisirator of an estate im which
the Chwoeh has a ensficial mterest. The clause will alzo enable the Trust to accept
appointment as tustee of property beld for the Chureh’s benafit.

Clauze 16 zuthonzas the Trwst to act on behalf of the Clch m setthng the

compensation pavable m the event that any st property 15 compulsonly acouired.
Part 3 Vesting of property in Trust

Division 1 Vesting of property in Trust

Clausze 17 provides for the vesiing m the Trust, on the date of commencement, of all
property and rights held on trust for the Church by Bishop Petar Karevsk:, Father
Jowiez Smonovzki and Father Tens Gulev, meluding the property listed in the
clauze.

Clause 18 provides for the vesting in the Trust of property acquired after the date of
commmencament,

Clauze 19 prowides for the later vesting of other property, 1f the cwrent trustees and
the Metropolitan consent.

Clauze 20 provides for the later vestmgz of other property that 15 hield on fust, 1f the
Metropolitan 15 unable to obiain the consent of all cuarent tustess and consents on

thair behalf
Division 2 Prowvisions relating to vesting of property

Clause 11 requires registration authorities to record the transfer of mterasts m land
that are necessary as a result of the operation of the proposed Part.

Clause 22 provides that the vesiing of property in the Trust by the proposad Part
does mot affect any reservation, mortgages, charge, sncumbrance, lisn or lease that
affected the property or amy trwst on which the property was held, immediately before
the vesting of the property.

Clauze 23 provides that, when property wvests m the Trust i accordance with
preposed section 17, 19 or 20 the nights, Labihities and obligations of the former
frustess in relation to the property will become the rights, liabilittes and obhigations
of the Trust.

Clauze 24 provides that cerfain gifts, dispositions and tasts of property do mot fail
but take effect on o1 after the date of commencement, as gifts, dispositons and tasts
m favour of the Tmuast.

Explanatony note page 3
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Macedonian Orihodox Church Proserty Trust B8 2010

Explanatory note

Division 3 Payment of duty not required

Clause 15 provides that duty vnder the Dudier Aot 1907 15 not chargeable m respact
of, or 1o connectien with, a conveyance to the Tmist of property trom a person or body
that holds that property for or m behalf of any pansh or commmity of the Church,

Part4 Miscellaneous

Clausze 26 provides for the custody and use of the seal of the Trust.

Clause 27 provides for the exesution on behalf of the Trust of deeds and mstruments
ragured by law fo be m witting and for the entering into of orval confacts on its
behalf

Clausze 28 enables the Trust to appoint agents to execute doouments on it behalf
Clawse 28 epables e Towsl o celely eal o ol propsa iy oo ool Do e Claoch
Clause 30 provides that, if 2 person obtams areceipt for money paid to the Trast, the
pemon will not bz liable 1f the money 15 lost or musapplisd or 15 not applisd.

Clausze 31 1= misnded to remove the need for a person involred in a propaty dealing
with the Trust to mouire whethsr the Trust hes power to deal with property and will

promect the person even if the parson had notize thar the Trvst had no such powear.
Clauze 32 enfitles members of the Trust and others to be indemomified out of trust
property against hability for certain things done by them in good faith conceming the
property.

Clause 33 provides for the service of doouments on the Trost.

Explanatory note pape 4
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Infroduced by Revd the Hon F J MNile, MLC First print

New South Wales

Macedonian Orthodox Church
Property Trust Bill 2010

Contents
Page
Part 1 Preliminary
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2 Commencemsnt 2
3 Definitions 2
4 Extraterritorial cperation of Act 3
Part 2 Constitution and functions of Trust
5  Consfifution of Truest 4
G Procedurs of Trust 4
7 Functions of Trust 4
2 Trust may make by-laws 5
9 Trust may hold property jointhy 5
10 Trust may invest frust funds 5
11 Blending of trust funds g8
12 Trust may make advances g8

D00E-044-11.033

Report 23 — October 2010 61



LEGISLATIVE COUNCIL

Macedonian Orthodox Church Property Trust Bill 2010

Macedonian Orthodow Church Property Trust 82 2010

Contents

13
14
15
16

Arrangements for other churches to use trust property
Trusts may be varied
Trust may act as executor, administrator or trusiee

Trust may make claims for compensation on compulsorny
acquisition etc

Part 3 Vesting of property in Trust

Division 1 Vesting of property in Trust

17 Vesting of certain property in Trust on the date of
commencameni

18 Cperation of a gift, disposition or trust after date of
commencement

18 Vesting of other property held on trust if current frustees
consent

20 The Metropolitan may consent to transfer of other propenty
held on trust, on behalf of absent or disabled frustees

Division 2 Provisions relating to vesting of property

21 Registration authorties required o record conveyances
of land

22  Provisions relating o vesting of property

23 Claims and liabilities in relation to Trust

24  Operation of gifis, dispositions or trusts of property

Division 3 Payment of duty not required

25  Payment of duly not required in cerain cases

Part 4 Miscellaneous

28
27
28
249
30

31

32
33

Custody and use of seal of Trust

Heow Trust may execute certain documents
Trust may appoint agents

Evidence of certain matiers relating 1o Trust

Ferzons exgnerated from liability on receiving receipt for
money paid fo Trust

Inquiries relating fo dealings with trust property
unnecessary in certain cases

Cerain persons to be indemnified cut of trust property
How documents may be served on Trust

10

10

11

1]
16
16
17

17

17
17
1d

Contents page 2

62

Report 23 - October 2010



General Purpose Standing Committee No. 3

Wew South Wales

Macedonian Orthodox Church
Property Trust Bill 2010

Moo 2010

A Bill for

An Act to constihute as a corporation the Macedonmn Orthodos Cloaeh Property
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Clause 1

Fart 1

Macedonian Orthodox Church Property Trust Bill 2010

Preliminary

The Legislature of New Sowth Wales enacts:

Part 1

Preliminary

1 HName of Act

Thas Act 15 the Macedonian Orthodox Church Property Trust Ae 2010,

2  Commencement

This Act commences on a day o be appomted by proclamation.

3 Definitions

In thus Act:

by-lases means the by-laws of the Trust.

Church means the Macedomwan Orihodox Clhorch, Diocese of Australia
and Mew Zealand with ifs seat m Melbowne, being an integral part of
the Macedomian Orthodeos Church with its ssat m Skopje, Macedonia, a
luerarchical relizious body whoss leader, overseer and shephierd 15 the
Archbishop of Ohrid and Macedonia.

comvevance meludes fansfer, assignment and assuwrance.

date of commencement means the date on whoch this Act commmences.

Depury Bishop means the Deputy Bishop of the Clorch, who s
appomtad by the Metropolitan.

Mocesan Assemnbly means the Dhocesan Assembly of the Clorch,
construted under the Diocesan Statats.

IMocesan Ruling Commines means the Dhocesan Bulng Commuttes,
construted under the Diocesan Statats.

Dipeesan Secretary means the person from time to time occupying the
office of Recretary of the Cloarch, who 15 appointed by the Metropolitan.

Mocesan Stamere means the statate of the Church passed by the
Mhocesan Aszsemibly, and authonsed and ceriified by the Archbishopric
Clhurel and Lay Assembly of the Macedomwan Orthodox Church on
24 February 1996, as m force from time fo fime.

exerctse a fimection meludes perform a duty.
Suncron meludes a power, authonty or duty.

Merropolivan nysans the Bishop of the Macedonian Orthedos Church,
Mhocese of Australia and Mew Zsaland, appointed by the Holy Bishops’
Svnod of the Macedoman Orthodeos Clhorch or, if there 15 2 vacaney in
the %ee, the person for the time being exercising the authovity of the
Bishop who has been appoinfed by the Holy Bishops™ Symed of the
Macedoman Chthodox Choreh.
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Preliminary

Fart 1

relevant ransfer date means:
{a) inrelation to land tansfemred by the operation of section 17—the
date of commencement, and

it} mrelaton to land transferred b the cperation of section 19 or
2(—the date of consent of the Metropolitan under exther of thosa
sections.

Iruse means the Macedomian Onthedeox Chwrch Property Tiust
constituted by thes Aet.

triust property means property held by the Trust.
frustes means a member of the Trust

4  Extraterritorial operation of Act

1)

2)

(3

It 15 the intention of the Parliament of New South Wales that the
operation of thiz Act should, as far as possible, melnde operation n
relation to the following:

(a) land situated in or outside the temitorial linuts of the Stata,
b} things situated 1 or outsids the femvitorial himits of the Stata,

,

(e} acts, tramsactions and mattars done, entsred mito or ocouming in
or outside the territorial hmits of the State,

idy things, acts, Tansactions and matters (whersver situated, done,
entered mio or ccomrms) that would, apart fom this Act, be
govemed or otherwise affected by the law of another State or

Tarritory.

Without limifing subsectron (17, 1t 15 the mtention of the Parliament of
Mew South Wales that the provisions of this Act have an operation m
relation to the things, acts, transactions and matters raferred to mn that
subsection sven 1f the rules of pnvate mmtemationzl law (whethar at
general law or as provided by legislation) would reqmre the application
of a law other than this Act mstead of the provisions of this Aet.

To the extent that the vesting of any property by this Act 15 beyond the
lagislative competence of the Parliament of Mew Seouth Walss, and thas
Art doss not vest any of the property in the Trust without the need for
convevance, then sach person whe holds that property on trust for the
Chureh 15, o the extent that the persen 15 amenable to the law of Newr
South Wales, required to de all that 15 necessary to actually transfer it.
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Cause 5 Macedonian Orthodox Churzh Property Truss Bill 2010
Part 2 Constitution and funcions of Trust
Fart2 Constitution and functions of Trust
5 Constitution of Trust
(1} There 15 constiiated by thes Act 2 corporation under the corporate name
of the Macedorian Orthodox Clhureh Property Trust.
(2} The Trust is fo constst of the followmg members:

{2}  the Metropaolitan,

ib)  the Deputy Bishop,

(2} a represenfative from the monastenies of the Church who 15
appointed by the Metopolitan,

(d) the Diocesan Secretary,

(&) 2 clenies of the Chuweh, being curment members of the Diocesan
Bulmg Committes, who are appomted by the Mefropolitan,

(73 the depuy president of the Diocesan Assembly,

(g} 3 lav persons, being cwrent members of the Diocesan Fulmg
Comnnibee, whe are appodnbed by bee Mewopoliean.

&  Procedure of Trust

(1)

ey
(3

4
(3
(6)

Subject to this section, the tustees are to conduct the business of the
Trast in accordanee with the byv-laws.

The Metropolifan 15 to preside at 2 mesting of the Trust.

The quorm for 2 meetimg of the Tmist 15 2 majonty for the time bemg
of the member: {one of whom must be the Metropolitan).

Every meeting of the Tmst at which a quorum 15 present 13 competent
to tramsact any busmess of the Tmast.

Agquastion arismg at 2 mesting 15 determired by a majouty of votes and
in the case of equality of votes, the Metropolitan has a casting vote.

The Tmst may, if it thinks £ fransact any of 1ts busmess at 2 mesimg
atwhich members {or some members) paticipate by =lephone, video
confersnce, clessd-ciromt television or other means, but only 1if @y
member who speaks on a matter before the mesting can be heard by the
other members

T Functinns of Trisst

(1} The functions of the Trust are as follows:

{2} to purchase, exchange, take on lease, hold, dispose of and
otherwise deal with property as tiustes for, or forthe proposes of,
the Clouzh,
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Censtituticn and funciions of Trust Part 2

B

(<)

to acquire property by zift, devise or bequest and to agree to and
carry out the conditions of the zift, devise or bequest,

to borrow or lend monew for the parposes of the Chuoreh,

to mortgaze, charge or ctherwise smcumber trost property,

to make zifts and donations of property held bev 1t for relizious
and chanitable puposas,

to entfer into any guarantee or indersanty that many assist the Trust

or the Church m the sxercize of 1tz functions,

to do and suffer all other things Cwhether or not of the kind
raferred to 1 thiz section) that the Memopelitan considers to be
necessaly, appropriate or desirabla,

to do and sudfer all other things that bedies coupoiate way, by
law. do and suffer and that are necessary for or meidental to the
exercise of 1ts Smetions wmder ths Act.

{2} The Trust has such other functions as are conferved or imposed on it by
thus Act.

(3} Ths section does met linet section 30 of the Interpreration Acr 1937,

Trust may make by-laws

(1) The Tru=t may maks by-lawes, not inconsistent with this Aet:

(a)
(b}

for the control and management of and dealings with, tmust
property, amd

with respect to the procedue for conducting the business of the
Trust.

{2} A cerfificate under the zsal of the Trust to the effect that a by-law

specified in the cextificate, or In an amnexome to the certificate, was m
force on a day specified i the certificate 15, until the conmary 15 proved,
evidence that the by-law was m force on that dav.

(3} A by-law may be amended or repealed b a subsequent by-law mads
under this section

3 Trust may hold property jointhy

10

The Trust may held or acquire property either alone or jointly a3 2 jomt
tenant or tenant-in-commen.

Trust may invest trust funds
The Trust:

(a)

may mvest or lend any fimds that it holds on trast in accordance
with the terms of any trast to which the fimds axe subject, and
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Clause 11 Macedonian Orthodos Church Property Trus: Bill 2010

Part 2 Constitution and funciions of Trust

b} may also mwvest or lend amy such fiunds in accordance with the
Trustee Aor 1923, umless the inwvestment or loan 15 expressly
forbidden by the mstrument (if any) creating the st fo whoch
the funds are subject.

11  Blending of trust funds

(1} The Trust may mvest tust fmds held by it on fust for different
puposes or activities, or any part of those fiunds, as one fond (rhe fand).

(2} Income arismg from an mvestment of funds m accordance with
subsection (1) 15 to be apportioned ratably ameong the ssveral pruposes
or activities for which the funds are held on trust.

(3} Awny loss anmsing from an mvestment of fimds m accordance with
subsection (1) 15 to be apportioned ratably ameong the ssveral pruposes
or activities for which the funds are held on trust.

12  Trust may make advances

(1} The Tmst may make advances out of ifs trust funds for any activity,
service, Institution or inferest of the Clhureh.

(2} Awny sum so advanced is faken to be an nvestment of the monsy and
bears inferast at a rate fixed by the Trust.

(3} If the terms of any such advance so provide, the sum advanced and any
inferest on that sum is taken fo be a charge on those assets (1f anv) that
the Trust holds for the activity, service, institufion or mnterest of the
Chureh for which the advance was made.

13  Armangements for other churches to use trust property

(1} Imthis section, scheme of co-operanion means a scheme entered mto by

the Trust:

()  with or mvelving a clwoch of another denomunation or amy
congregation or activity of such a church, and

b}  concemmg the use of trust property.

(2} The Tmst may permut frust property o be used and managed for the
puposas of 2 schemes of co-operation on such terms and conditions as
the Trust determines.

(3} Anyprocesds derrved by the Trust from a scheme of co-operation ars to
be applisd m the manner decided by the Trust.

4} Conditions that the Trust may determune wmder this section include:

(a) condifions with respect to the making of monsfary confmbutions
towards the acquisifion, constuction, alteration, mamtenance or
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Constituticn and functions of Trust Part 2

14

15

(3

(6)

rapawr of property vested 1 or held on behalf of a co-operating
chonreh or congrazation, and

(b} the ziving or taking of a security or charge over any property.

Tzt propsity mav be used mm accordanmce with z scheme of
co-operation except to the axtent that the property iz subject to an
axpress Tust expressly forbidding rts use in that manner.

Trust property 13 not to be regarded as property that 15 subgect to an
axpress tust expressly forbiddimgz s use under a scheme of
co-operation merely becanse it s directad to be held on mast for worshup
withmn, o1 for the puposes of, the Chuach.

Trusts may be varied

(1)

)

(3

C)

(3

The Tmst may by resolution declare that, m its opmion, it has become
umpossible or mexpediant to carry out or observe the terms of 3 trust of
property vested m 1t whether as to 1ts pupese ox any other of ifs ferms.

The Tmust mav, by the same or a later resolution, declare that the
property iz subject to another tmast and. on the makmng of such a
declaration:

{a) the trust that 15 to be replaced ceazes, and

(b} the property iz to be held sulyject to the other tmst.

In making such a declaration, the Trust moust ensure that the property 15
dealt with az mearly as 13 possible for the pruposes for which the
property was held mmediately before the resohation.

Howevar_ the Trust may by resolution declare that, m its opinion, 1t 15
mnpossible or inexpadient to deal with the property m accordance with
subsectiom (3) because of circumstances ansing after the creation of the
trust that 15 to be 1eplaced.

On makimg a resolution under sabsection (4), the Trust may hold,
disposs of or othermise deal with and zpply the property for such
puposas for the use and benefit of the Church as the Trust declares by
resolution.

Trust may act as executor, administrator or truste=

If anthori=ad by the Trost to do so, a trustes or a person emploved by the
Trust mavy, on behalf of the Trust

{a) swear an affidauit, or
b} make a declaration or statement, or
() give secunty and do anv other act or thing,
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Clause 18 Macedonian Orthodox Church Property Trust Bill 2010

Part 2 Constitution and funciions of Trust

that 1=, by any charter, anactment or mla of court, required to be dona
by a person whe 13 applving for or zranted picbate or letters of
admindishation, or who 15 admimistening a trust.

16 Trust may make claims for compensation on compulsorny acguisition etc
In ralation to the exchange, dedication or compulzory acouisition of any
trust property, the Trust may:

{a) act on behalf of the Chureh and make claims for compensation,
and

b}  agree to and settle any such elaims for such amount, and on such
termos and conditions, as i thinks fit.
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General Purpose Standing Committee No. 3

Vesiing of property in Trust Part 3

Part3 Vesting of property in Trust

Division 1 Vesting of property in Trust 2
1T Westing of certain property in Trust on the date of commencement 3
(1}  Onthe date of commencement, all property and nghts vestad 11 or held 4
by Bizhep Petar Karevski, Father Jonica Simenovski and Father Tons 5
Gulev on trust for the Chureh are divested from those persons and are, E
to the extent that they ware o held, vestad mn the Trust (without the need 7
for any fAnther convevanca). E
(2}  Writhout limiting subsection (1), on the date of commencement, the -
following land wests m the Trust (without the need for any finther 10
CONVEVAnSe): 11
(a) The Macedeman Oithodox Church “Hely Mother of Geod”, 12
situztad at and known as 37-2% Atkinson Sirest, Liverpool, Mew 12
South Walss and being the land mwore particularly desenbed m 14
Cartificate of Title Violume 10673 Folio 236 of the Fegister kept 15
under the Real Propersy der 1000 of Mew South Wales, 1€
by  The Macedomian Orthodox Choreh “INativity of Holy Mother of 17
God” Cathedral Chapel, sitwated at and known as 1-3 Pecks 1€
Boad, Sydenham, Victoria amd being the land mere particularly 1%
dezenbed m Certificate of Title Volume 9381 Feolio 679 of the 20
Begster kept undar the Trangfer of Land der 1238 of Victona, P |
(e} The Macedoman Onihedox Clioch “Samt Proher Polunsk:” 2z
Monastery, simated at and known as 130 Spring Foad, 23
Domnyvbreok, Victoria and bemg the land more particularly el
dezenibed m Certificate of Title Velume 10689 Folios 945, 946, 25
047 and 948 of the Eegister kapt under the Transfer of Land Aer 26
J858 of Victonia, 7
(d) The Macedeman Ohthodox Church “Hely Mother of God”, 26
situated at and known as Lots 4 and 5 Cartis Street, Woodvilla 29
South, South Australia, and being the land more particularky 30
dezenbed in Certificate of Title Volume 5477 Folio 51 of the 3
Begister Book kept under the Real Properiy der 1856 of South 3z
Anstralia. 33
(3} Om and from the date of commencement, the Trust 1= taken to be the 34
successor in law of Bishop Petar Karevskl, Father Jovica Smmonovskl 35
and Father Tone Gulev for all puposes, imcludmg private mismational 36
Lawr. 37
Page @
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Clause 13

Fart 3

Macedonian Orthodox Church Property Trust Bill 2010

Vestimg of preperty in Trust

18 Operation of a gift, disposition or trust after date of commencement

(1)

2

€}

This section applies to 2 zaft, dispostion or oust of property that, on or
affter the dats of commencement, 15 rade or declared (whether by dead,
will or otherwize) to, In favowr of or for the pupose of

{a) the Bishop (on behalf of the Church), or

(b}  amy other persom (on behalf of the Chuoch), or

(o) the Charch,

Such a zaft, dispesitiom o st of property takes effect when it 15 mads

or declared:

() toorm fzvour of the Trust, and

(b} for a3 purpose of the Trust comasponding with, cr zzoular to, tha
prrpose for which 1t was, or was taken to be, made or declared.

Such a ;ft, dispesition or trust

(a3} does not f21l only becamse of the provisions of tis Act, and

by  1f 1t 1z capable of taking effact to any extent takas effect to that
emtent as if if were made or declared:
(1) toor mfavow of the Trast, and

(1) forapumpose of the Tiust correspondm= with. or similar fo.
the pupose for whoch 1t was, or was taken te be, made or

declarad.

13 Yesting ot otheer property held on trust it current trustees consent

(1)

(2
€}

4

This section applies ift
{2) property gofe relevans properny) s held on omst for the Church on

or after the date of commencement by any person or persons (the
CHITERT frusiees ), and

b}  each of the current tustess comsents in wrtting o a transfar of the
rzlevant properts to the Trst.

The Metropoltan may, by wnhng unds=r lus hand, consent to the
transfer of the relevant property to the Trust.

If the Metropolitan comsents to the transfer, the relevant property 1s. on
the date of comsent of the Mletropolitan, dirvested from craTent
frostees and 15, to the extent that it wwas held on st for the Choach,

vested (without the need for any firther convevance) m the Tmst.

If such a transfer 13 registered I accordance with section 21, the
registration operates as a discharge of all such cwrrsnt trustees fom the
dutics of the fwst.
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Vestng of property in Trust Part 3

20 The Metropolitan may consent to transfer of other property held cn trust,
on behalf of absent or disabled trustees

(1)

ey
(3

4

Division 2

This section applies ift

{a} propevty {therelevant properoy] 13 held cotust for the Church cn
or after the d:te of commencement by any person or persons (the
cHITERt frusiees), and

by the Metropeltan has sought the consent of sach curmrent tnistes to
the transfer of the relevant property, and

{r)d  tha romzent of a1y fimrant fristea rannat he nhtamead hecmse that
person has dizd, 15 absent o1 15 under any other disability, buf the

consent of the remainimg trustess has besn obtained, and

(dy the Metopoltan has given notice of his mtenfion to consent to
the transfer of the melevant propery n a newspaper ciculating
generally in tie place where the relevant property 1= located, and

(g} no procesdmss have been taken by any cuwrent trustes withm
30 days after the publication of that notice or, if such procesdmgs
have commsnced, those procsedmgzs have been fnmally
determuined 1 favour of the Matropolitan.

The Metropolitan may, by writing undsr iz hand consent to the

mansizr of the relevant property o the Tt

If the Metropolitan zonsents to the transfer, the mlevant property 15, on

the dite of consent of the Meatropelitan, divested from cuwrent rustess

and 1;, to the extent that it was held on trust for the Churel, vested
(without the need for amy further conveyance) inthe Tmast.

It such a transier 15 registered m accordance with sechon 21, the
registation operate: as a discharge of all owrent tustess from the duties

of the trast.

Provisions relating to vesting of property

21 Registration authorities required to record conveyances of land

(1)

ey

The appropriate regsiration authority, on being requested to do so and
on delivery of anmy relevani meshument, must ssue all necessary
cartificates of registration or titls and make sy recording: on the

relevint Begister that are necessary because of the operation of ssction
17, 19 or 20.

Im the: section:
apprepriale regisirafion andhorii:

(a) m rmelaton to lamd m MNew South Wales—means the
Begistrar-Creneral of this State, and
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Clause 21

Macedonzn Orthodos Church Property Trust 8ill 2010

Part 3 Vesting of property im Trust

)

mn relation to land in the Awstralian Capital Terrtory  means the
ragistrar-general referred fo m the Land Tirdes Aer J025 of the
Anstralian Capital Termtory, and

m relation to land i the Mortbermn Tenmitory—means the
Begistrar-Creneral reforred to m the Land Tide Ador of the
Morthem Temitory, and

m relation o land m Cusensland—means the cluef exscutive
raferred fo in the Land der 1204 of Cueensland, and

m rElaton te land o Soufr  Auwstralia—means  the
Begisdrar-Creneral appointed under the Real Property Aot 1850 of
South Australia, and

i relztion to land in Tasmama—mems the Becordar refemad to
i the Land Tites Aor 1930 of Tasmema, and

mn relation to land in Vietoria—mesns the Eegistrar of Titles
appointed under the Trangfer of Land Aer 1958 of Victonia, and

in relation to land in Western Awsralia—means the Fegistrar
raferred to i the Trangfer of Land Aer 1803 of Westerm Australia.

relevane Regiseer:

(a)

(b}

(e}

m relation fo land in Mew South Walss—mieans the Begister
raquired to be kept wnder the Real Property Ador 1200 of Maw
South Wales, and

i relation to land in the Australian Capital Terrtory—means the
ragistar raquired to ba kapt undar the Land Titler der 1025 of tha
Anstralian Capital Termtory, and

m relation to land m the MWorthem Temitory—mieans the land
ragister required to be kept under the Land Tide deor of the
Morthem Temitory, and

m relation to land m Quesnsland—means the land registy
raquired o be kept under the Land Azr 1204 of Cueensland, and

mn relztion fo land 1o South Awstralia—means the Resister Book
raquired o be kept under the Beal Properpy Aot 1530 of South
Anshalia, and

i relation to land in Tasmania—mems the Fagister required to

ba kapt under the Land Titles Aot 1980 of Tasmama, and

m relation to land m Victoriz—means the Fegister of land
raquired to be kept under the Irasgfer of Land Ao 1935 of
Victona, and

ter pelaioe o lamd fn Weslern Awciialia—ueanes (e Begisie

raquired to be kept under the Irasgfer of Land Ao 1803 of
Westarn Australia.
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Macedonian Orthodox Church Property Trust B8 2010 Clauss 22
Vesting of property in Trust Part 3
22  Provisions relating to vesting of property

23

(1)

@
(3)
4

The vesting of the property in the Trust by thas Part does not affect:

{a) any reservation, morigage, charge, encumbrance, len or leasze
that affected the proparty. or

b} any trest on which the property was held,

mnmediately befora the vesting of the property.

Mo attormment to the Trust by 2 leszes of land vested m the Trost by thus

Fart is nacessary.

The vesting of property by thus Part 15 not a dufiable oansaction for the

puposas of the Duties Aer 1907

A dutizble trapsaction within the meaning of the Durer dor 1997, or an

mstiument that effects or evidences a dunable tramsaction and that
ooours o1 15 execnted or registerad onlv for

{a) apwpose ancillary o, or consequential on, the operation of this
Part, o

by the pwrpose of grvimg effact to thos Part,

15 not chargeable with duty wmder the Duries Acr 1207

Claims and liabilities in relation to Trust

(1)

On and from the relevant transfer date, the followmsz provisions have

affect m relation to property vested m the Tmist i accordance with

sectton 17, 19 or 20:

{a) the nghts and liabilities of a former trustes become right and
lizbilines of the Trust to be sxercized and discharged m
accordance with this Act,

by the cblizattons of a former trustee become obligations of the

Trust to be parformed m accordance with thes Act,

(g} procesdmgzs before a comt or tibumal by or azainst 2 former
trusiee that, immediately before the relevant ttansfer date, wera
pending or n the course of beinz heard become proceedings by
or agamst the Trust,

(dy  to the extent to which an act, matter or thung done or cmitted to
be done on behalf of a former trustes had any force or effact
immediataly bafore the relevant transfar data, 1t bacomes an act,
matier or thing done or cumutted to be done by the Trust,

(e}  areference mn any document to a former tiustee 15 to be read as a
rafersnce to the Trust,
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Clause 24

Fanl 2

Macedonizn Orthodox Church Property Trust Bill 2010

Wieslingg ull properly in Trusl

1)

() time that had commmenced to mnin relation to a former tnistae is
taken to be tune that had commenced to run in relation to the
Trust.

In thes saction:

Sormer frusiee means a person m whom, Immediately before the
relevant transfer date, property was held on trusi for the Chureh,

24 Opearation of gifis, dispositions or trusts of proparty

(1)

2]

A zift, disposifion or ftust of property transferred by ssction 17 that,
before the relevant transfar date, has besn or 15 faken fo have been mads
or declared (whether by deed, will or ctherwiza) to, m favour of, or for
the puposz of Bishop Petar Kavevsk, Father lovica Smonovsk or
Father Towe Gulev (on behalf of the Clureh):

{2} doesnot fail culy because of the provisious of thes Act, and

(b ol as capalle ol Laboioe e Tecl e any exbeul oo ale the daie ol
commencemant, takes sffact fo that extent as if if were made or

declared:
(1)  toor mfavour of the Trust, and
(11}  forapupose of the Trust correspondmz with or simular o,

the pupose for whoch 1t was, or was taken to be, made or
declared.

Al disposiiogs w wusl ol propsaly awsloped by sediow 19w 20
that, befors the relevant transfer date, bas been or 1= faken to have been
mwades or declared (whether by deed, will or otharwize) fo, i favour of,
or for the purpose of the Bishop (oo behalf of the Cluarch) or any other
pecsuae (o belealF ol (e Cluoch) ve (b Clioch,

{2} doesnot fail culy because of the provisious of thes Act, and

by 1f it 15 capable of taking effect to any extent on or afer the date of
commancamant, takes affact to that extant 2z if 1t nrare mada or

declared:
(1)  toor mfavour of the Trust, and

(11}  forapupose of the Trust correspondmz with or simular o,
the pupose for which it was, or wzs taken to be, made or

declared.

Papge 14
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Macedonian Orthodox Chunch Property Trust 820 2010 Clauz= 25

Vesting of property im Trust Part 3

Division 3 Payment of duty not required

28 Fayment of duty not required i czertain cases

Dty vmder the Dures Aed 1007 15 not chargeable inrespect of, or m
comection with, a conveyance to the Trust of property from a person o
body who holds that proparty for or on 2ehalf of any parish m
comumrty of the Coreh,

Mage 15
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Clause 28 Macedonian Orthodox Church Property Trust Bill 2010

FPart 4 Miscellaneous

Part4 Miscellaneous

26 Custody and use of seal of Trust

{1} The seal of the Trust 15 kept by the Sscretary of the Trust and may be
affixed to a document only-

(a) m accordance with a resclution of the Trest, and

(b} 1 the presance of the Metropolitan, or in the abszence of the
Metropolitan, a person appomted by the Metropolitan for the
pupose of sizning the document and not fewer than 2 other
trustess, and

(c)  with an attestation by the signates of those members of the fact
of the affixmg of the seal.

2} Aninstrument pruporting to have been ssaled with the seal of the Trust
and to have been sizned by the Metropolitan, or tn hes absence, by the
appointad person, and not fewer than 2 other trustess 15 taken to have
been exacuted 1n accordance with thus ssetion.

2T  How Trust may execute certain documents

(1} Awy imstument relating to any property or matier that, if made or
executed by an indiidual, would by law be requred fo be m waiting
under z2al may be made on behalf of the Trust in wntmg under the z=al
of the Tmst.

2} Any mstrument relating to any property or matter that, 1f made by or
between individuals, would by law be requived to be in witng sigmed
by the paities to be bound by it may be made on behalf of the Trust in

wiiting by any person acting under 1tz authonty, express or mplied.

(3} Any contract relating to any property or matter that, if made between
mdividuzls, would by law be valid although made orally only (and not
raduced to writmgz) mav be made on behalf of the Trust v any person
acting wmder itz authenty, express or miplied.

28 Trust may appoint agents

(1} The Trust may, by wntmg mwdar its seal, expressly empower anv
person, m respect of any specific matter, to execute any desd or other
document on 1tz behalf as 1ts agent or attomey.

2} Awny desd sigmed by such an agent or attormev on behalf of the Trust
binds the Trust and has the same effact as if it were under the seal of the
Trust.
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Macedonian Orthodox Church Property Trust 880 2040 Clauss 28
Miscellanecus Part 4
25 Evidence of certain matters relating te Trust

30

M

(1)

ey

A certificate undsr the szsal of the Trust fo the effect that property
specified m the certificate 15 held by 1t on trust for the Chureh 13, in any
lagal procesdings, evidence that the propeity is so held.

A certificate tmder the seal of the Trust to the effect that the estate or
mterest of a person specified m the certificate m land so specified 15 an
astate or interest vested m the Trust by this Act 15, for the purposes of
any application by the Trust to be registered under the Real Property dcr
1200 as the propristor of that esfate or intevest, evidence of ifs confents,

Persons exonerated from liability on receiving receipt for money paid to

Trust

A receipt for money paid to the Trust that:
{a) 15 executed under the seal of the Trast, or
k) 13 mwnimg signed by not fewer than 2 tastees, or

(e} 13 m wiiting signed by a person or persons puporiing to be duly
aunthorised for the puropose by the Trast,

sxouerates the person by whom or on whoss behalf the money 15 paid

L any Liabality B e Toss, wssapplicaiion ve ooo-applicaliiva ol (be

IOCTEY.

Inquiries relating to dealings with trust property unnecessary in certain

cases

Whenever the Trust acquires, disposes of or otherwise deals with

property, it 15 nof necessary for:

{a) the other party or parties to the ransaction, or

b} the BEegistrar-Cremeral or any other person registering or
cerfifying fitls to the propetty,

to mouire whether the Trust hes power to acguire, dispose of or

otherwise deal with the property and none of those persons 15 affected

by nofice that the Trust has no such power.

32  Certain persons to be indemnified ow of trust property

A trustes, and anv other person, exercising in good farth a fimetion m
relation fo fust property in accordance with this Act or any by-law of
the Trust, and the executor or adoumistrator of any such frustes or
person, are entitled to be mdeminifisd out of trust property agamst all
sxpenses and liabilities that they dave mowred m connection with the
axercise of the function.
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Clause 23 Macedonan Orthodox Church Property Trust 2102010

Part 4 Miscellanzous

33} Fow documents may be served on Trust

Ary document may be served on the Trust by delrrermg if to, orsending
1t by post o, the Diocesan Secratary or any person apparsntly awhonsed
by the Trust fo accept service.

Pape 18

[
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Appendix 5 Macedonian Orthodox Church Property
Trust Bill 2010 (Amended Bill)
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Introduced by Rewd the Hon F J Nile, MLC First print
New South Wales

Macedonian Orthodox Church Property
Trust Bill 2010

Explanatory note

This explanatory note relates to this Bill as introduced into Parliament.

Overview of Bill

The objects of this Bill are as follows:

(a) to constitute a statutory corporation to hold property on behalf of the Macedomian Orthodox
Cliureh,

[b} to SpECif‘i. the ﬁmx:tm:us, of the statutory CGI’PDI’RHI:I:D_

{ce) to p-_rm'id;a.fc:r ather property held tmst for the Church to be transferred andeactiato the
statutory corporation without stamp duty liability —+5¢he enmrent-tensteesandthe Metcepalitan

Outline of provisions

Part 1 Preliminary

Clause 1 sets out the name (also called the shost title) of the proposed Act.

Clause 2 provides for the commencement of the propozsed Act on a day to be appointed by
proclamation.

Clause 3 defines terms nzed in the proposed Aect. Among the terms defined are Church, Fanst
Corporation and trust praperty. Church 1s defined as the Macedonian Orthodox Church,
Diocese of Anstralia and New Zealand with its seatin ‘»Ielbnmue being atl intagyal part of the
Macedonian Orthodox Church — Oluid Asrchbishopric : . a
hierarchacal religions body whose leader, overseer and shepherd 1s the J"':_rc|:L1:|15,|:L-:np of 'Dl:l.m:l and

Macedonia.

Part 2 Constitution and functions of TrustCorporation

Clausze 4& prevides for the Macedonian Orthodex Church Property Trust Corposation (referred
to in the proposed Act as the JswstCarporation) to be established as a corporation. The
Tes=tlopporation 1s to consist of #esteesmembers comprising the Metropolitan {who presides
over meetings of the TsestCorporation), the Deputy Bishop, a representative from the
monasteries of the Church who is appointed by the Metropolitan, the Diocesan Secretary, the
deputy president of the Diocesan Assembly and 3 lay persons and 2 clerics of the Church, each
being current members of the Diocesan Ruling Committee, who are appointed by the
Metropolitan.
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Clanze 5& specifies the procedure of the JesstCorporation

Clause 6% specifies the functions of the Fm=Corporation. These include:

(a) buying. holding and selling Church property, and

(b} acquiring property by gZift or by devise or bequest, and

(c) borrowimng money for Church purposes.

Clause 78 empowers the TssstCorporation to make by-laws.

Clause 38 enables the TsastC orporation to hield or acquire property alone or jointly.
Clanse 910 provrides for the investment of funds by the TaetC orporation

Clause 1H3 enables the FsestCorporation to invest, as one fund, money held for different
purposes.

Clause 1142 empowers the S orporation to make advances from its trust fonds, and
specities how such advances may be made.

Clause 124& enables the Fewebl orporation to be the executor or administrator of an estate in
which the Chwich has a beneficial interest. The clavse will also enable the FessC orpogation to
accept appointment as trustee of property held for the Chusch’s benefit.

Claunse 1338 authorises the FeesCorporation to act om behalf of the Church in settling the
compensation payable in the event that any trust property i3 compulsornly acguired.
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Part 34 Miscellaneous

connection with. a convevance to the Corporation of property from a person or body that holds

that property for or on behalf of anv pansh or community of the Church.

Clause 1536 provides for the custody and use of the seal of the Tes=tCorporation.

Clause 163+ provides for the execution on behalf of the TesstCorporation of deeds and

instruments required by law to be in writing and for the entering into of oral contracts on its

behalf.

Clause 17348 enables the TesstCorporation to appoint agents to execute documents on its behalf.

Clause 1838 enables the $ssstl orporation to certify that it holds property on trust for the

Church.

| Clause 1928 provides that, if a person obtains a receipt for money paid to the Tss=Corporation,
the person will not be liable if the money is lost or misapplied or is not applied.
Claunse 2033 is intended to remove the need for a person involved in a property dealing with the
TetCorporation to inguire whether the TssstCorporation has power to deal with property and
will protect the person even if the person had notice that the FssstCorporation had no such
power.

| Clause 2133 entitles members of the TsastCorporation and others to be indemmified cut of trust
property against lability for certain things done by them in good faith concerning the property.

| Claunse 2232 provides for the service of documents on the TrestCorporation.
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New South Wezles
Macedonian Orthodox Church
Property Trust Bill 2010

Introduced by Revd the Hon F J Nile, MLC First print
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Lh

unnecessary in certain cases
2l Certain persons to be indemnified out of trust property
2233 How documents may be served on TrsstCorporation
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New South Wales

Macedonian Orthodox Church
Property Trust Bill 2010

MNo , 2010

A Bill for
An Act to constitute as a corporation the Macedonian Orthodox Church Property Trust

Corporation. to specify the TsatCorporation’s functions, e-psesdadosthesactnm oo
propery-w-ie-Trnet-and for other purposes.
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The Legislature of New South Wales enacts:

Part 1 Preliminary

1 Name of Act
This Act is the Macedonian Orthodox Church Property Trust Aet 2010.

2 Commencement
This Act commences cn a day to be appointed by proclamation.

3 Definitions

In this Aet:
| by-laws means the by-laws of the TssstCorporation.
Church means the Macedoman Orthodox Church, Diccese of Australia and New Zealand with
its seat in Melboummne, being an integral part of the Macedonian Orthodex Chvrch — Ohaid
Archbishopricwstbsiesaatin-lapia—tleeadeasa a hierarchical religious body whose leader,
overseer and shepherd 15 the Archbishop of Ohrid and Macedonia.
conveyance includes transfer, assignment and assurance.

Corporation means the Macedonian Orthodox Church Property Trust Corporation constituted
by this Act.

Deputy Bishop means the Deputy Bishop of the Church, who 13 appointed by the Meatropolitan.
Diocesan Assembly means the Diocesan Assembly of the Church, constituted under the
Diocesan Stafute.

Diocesan Ruling Committee means the Diccesan Ruling Comumittee, constituted under the
Diocesan Stafute.

Diocesan Secretary means the person from time to time occupying the office of Secretary of the
Church, who is appointed by the Metropelitan.

Digcesan Statute means the statute of the Chusch passed by the Diocesan Assembly, and
anthorised and certified by the Archbishopric Church and Lay Assembly of the Macedonian
Orthodex Church on 24 February 1996, as in force from time to time.

exercise a function includes perform a duty.

Sunction mchudes a power, anthority or duty.

member means a member of the Corporation.

Metropolitan means the Bishop of the Macedonian Orthodox Church, Diocese of Australia and
MNew Zealand, appointed by the Holy Bishops™ Synod of the Macedonian Orthodox Church or, if
there is a vacancy in the See, the person for the fime being exercising the autherity of the
Bishop who has been appointed by the Holy Bishops™ Synod of the Macedonian Orthodox
Church.

property includes property located outside of New South Wales,

rms.rpmper!g means pmperh, }:ueld bv rhe IFH-E-F OTDOr ation.
srustos means 5 membas of the Trust.

88

Report 23 - October 2010



General Purpose Standing Committee No. 3

Part 2 Constitution and functions of FwetCorporation

&4 CONSTUTon OT FReEC Orporation

{1} There 1= constituted by this Act a corporation under the corporate name of the Macedonian
Orthodeox Church Property Trust Corporation,

() The FeestComporation 15 to consist of the following members:

(1) the Met-opolitan,

(o) the Deputy Bizhop,

() a r2presentative from the monasteries of the Church, who is appointed by the Metropelitan,
() hie Diovesan Secrslary.

{2} 2 clerics of the Clawch, being current members of the Diocesan Euling Committee, who are
appointed by the Metropol:tan,

(F) the deputy presideat of the Diocesan Assembly,

{z)} 3 lay persons, being curent members of the Diocesan Ruling Commiitee, who are appointad
hy the Metropalitan

£5 Procedure of TrustC orporation

(1) Subject to thes section, the #sstessmembers are to conduct the business of the
Frestlorporation in accorcance with the by-laws.

{2} The Metropolitan is to preside at a meeting of the TsastCorporation.

(3) Ihe guorum for a meet:ng of the Hessl otporation 15 § majority for the time being of the
members (one of whom mmust be the Metrepolitan).

{4) Every meeting of the Fasslorporation at which a quorum s present i3 competent to transact
any business of the sl oipotation

(3} A gquestion arising at a meeting is determined by 3 majority of votes aad, in the case of
cguality of votes, the Metrepolitan has a casting vetc.

(5) The Tes=tCoporation may, if it thinks fit, transact any of its business at a meeting at which
members (or some members) participare by telephone, video conference, closed-circuwit
television or other means, but caly ifany member who speaks on a matter before the meeting
can be heard by the other members.

<6 Functions of JedetCorporation

(1} The functions of the TmetCorporation are as follows:

(1) to purchase, exchange, talee on lease, hold, dispose of and otherwise deal with property as
trustes for, or for the purpozes of, the Church,

(o) to accuire property by gift. devise or beguest and to agree to and carry out the conditions of
(e zifl, devise a beguesl,

() to borrow or lend money for the purposes of the Church,
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(d) to mortgage, charge or otherwise encumber trust property,
(2) to make gifts and donations of property held by 1t for religious and charnitable purposes,

| (f) to enter into any guarantee or indemmnity that may assist the TesstCorporation or the Church
in the exercize of itz functions,
(g) to do and suffer all other things (whether of not of the kind referred to in this section) that
the Metropelitan considers to be necessary, approptiate or desirable,
(h) to do and suffer all other things that bodies corporate may, by law, do and suffer and that are
necessary for or incidental to the exercise of its functions under this Act.

| (2) The Fss=Corporation has such other functions as are conferred or imposed on it by this Act.
(3) This section does not limit section 50 of the Intarpretation At 1957

& FrastCorporation may make by-laws
(1) The TaastCorporation may make by-laws, not inconsistent with this Act:

(a) for the control and management of, and dealings with, trust property, and

(b) with respect to the procedure for conducting the business of the TaestCorporation

(2} A certificate under the seal of the TrwstCorporation to the effect that a by-law specified in
the certificate, or in an annexure to the certificate, was in force on a day specified in the
certificate i3, until the contrary 1s proved. evidence that the by-law was in force on that day.
() A by-law may be amended or repealed by a subsequent by-law made under this section.

48 et orporation may hold property jointly
The sl orporation may hold or acquire property either alone or jointly as a joint tenant or
tenant-i-conmon.

The Faw=Corporation:

(a) may invest or lend any funds that it holds on trust in accordance with the terms of any tst
to which the funds are subject, and

(b) may also invest or lend any such fands in accordance with the Trustee Aef 1925, unless the
investment or loan is expressly forbidden by the instrument (if any) creating the trust to which
the funds are subject.

‘ 400 TrustCorporation may invest trust funds

‘ 4410 Blending of trust funds
(1) The TratCorporation may invest frust funds held by it on trust for different purposes or
activities, or any part of those funds, as one fund (the fiund).
(2) Income arising from an investment of funds in accordance with subsection (1) is to be
apportioned ratably among the several purposes or activities for which the funds are held on
trust.
(2) Any loss ansing from an investment of funds in accordance with subsection (1) is to be
apportioned ratably among the several purposes or activities for which the funds are held on
trust.

4211 TrastC orporation may make advances

(1) The Fss=Corporation may make advances out of its trust funds for any activity, service,

mnstitution or interest of the Church.

(2) Any sum so advanced 15 taken to be an investment of the money and bears interest at a rate
| fixed by the TsstCorporation.

(2) If the terms of any such advance so provide, the sum advanced and any interest on that sum
| is takeen to be a charge on those assets (if any) that the Tes=tCorporation holds for the activity,

zervice, institution of interest of the Church for which the advance was made.
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10

1235 TrustCorporation may act as executor, administrator or frustee

If authorised by the FswsCorporation to do 50, a sewssesmember ora person emploved by the
Tt orporation may, on behalf of the TssstCorporation:

(a) swear an affidavil, or

(b) make a declaration or statement, or

(c) give security and do any other act or thing, that is, by any chart=r. enactment or rule of court,
reguired to be done by a person who is applying for or granted probate or letters of
administration, or who is administening a trust.

1246 FastCorporation may make claims for compensation on compulsory acquisition
etc

In relation to the exchange, dedication or compulsory acguisition of any trust property, the
Tt orporation may:

(a) act on behalf of the Church and make claims for compensation, and

(b) agree to and settle any such claims for snch amount, and on such terms and conditions, as it

thinkes fit.
Part 3 \esti : b in T
Divisi | Vet ¢ in T
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Part 34 Miscellaneous

145 Paymen! of duty not required in certain cases

Duty under the Dhafies Lot 1997 15 not chargeable in respect of, or in connection with. a
eeaveveseadutiable transaction tc the Corporaticn of property from = person or body who holds
that progerty for or on tehalf of axy perish or commuaity of the Church.

1526 Custody and use of seal of FrestCorporition
(1) The zeal of the Tsss=Corporation 1s kept by the Secretary of the TesstCorpomation and may

be zffixed to 1 docomert oaly:

(a) m accordance with a resclution of the FswsCorpoation, and

(b} in the prezence of the Metropolitan, or iu the absence of the Metropoliian, a person
appointed by the Metropolitan for the purpose of signing the document, and nof fewsr than 2
other sssteasmemboers, and

(c) with an attestation by the signatures of those members of the fact of the affiving of the seal
(2) An instrument purperting to have been sealec with the seal of the TwsstC orporation and to
have been signed by the Metropolitan, or in his absence, by the appomted person, and not fewsr
than 2 other smstessmembers 15 telen to have been executed in accordance with this section.

1627 How FaetCorporation may execute certain documents

(1) Any instrument relating fo any property or matter that, if made or executed by an individoal,
would by law be reguired to be in writing vader seal may be made on behalf of the
TrostComporation m writing under the seal cf the TresCorporation.

(2} Any instrument relating fo any property or matter that, if made by or between individuals,
would br lawbe required to be in writng signed by the parties to be bound by it may be made
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on behalf of the FssetCorporation in writing by any person acting under its authority, express or
implied.

(3) Ay contract relating to any property or matter that. if made between individuals, wounld by
law be valid although made orally only (and not reduced to writing) may be made on behalf of
the Tt orporation by any person acting vnder its authority, express or implied.

2178 FustCorporation may appoint agents

(1) The Tss=tCorporation may, by writing under its seal, expressly empower any person, in
respect of any specific matter, to execute any deed or other document on its behalf as its agent
or attormey.

(2) Any deed signed by such an agent or attorney on behalf of the TesstC orporation binds the
Tt orporation and has the same effect as if it were under the seal of the TssstCorporation.

2189 Evidence of certain matters relating to TrustCorporation

+-A certificate under the seal of the FessCorporation to the effect that property specified in
the certificate is held by it on trust for the Church is, in any legal proceedings, evidence that the
property is so held.

=198 Persons exonerated from liability on receiving receipt for money paid to

FrustCorporation
A receipt for money paid to the TsstCorporation that:

(a) iz executed under the seal of the Tss=tCorporation. or

(b) iz in writing signed by not fewer than 2 +sssteesmembers. or

() is in writing signed by a person or persons puporting to be duly awthorised for the purpose
by the FsssC orporation. exonerates the person by whom or on whose behalf the money is paid
from any liability for the loss, misapplication or non-application of the money.

=204 Inquiries relating to dealings with trust property unnecessary in certain cases
Whenever the Ts=tCorporation acquires, disposes of or otherwise deals with property. it is not
necessary for:

(a) the other party or parties to the transaction, or

(b) the Fegistrar-General or any other person registering or certifying title to the property, to
inguire whether the el orporation has power to acquire, dispose of or otherwise deal with
the property and none of those persons is affected by notice that the Fsse=tCorporation has no
such power.

=221 Certain persons to be indemnified out of trust property

A tmsteemember, and any other person. exercising in good faith a function in relation to trust
property in accordance with this Act or any by-law of the TrestCorporation, and the executor or
administrator of any such sssteemember or person, are enfifled to be indemnified out of trust
property against all expenses and liabilities that they have incurred in connection with the
exercize of the function.

3223 How documents may be served on FuestCorporation
Any document may be served on the TrsstC orporation by delivering it to, or sending it by post

to, the Diocesan Secretary or any person apparently authorized by the Tes=tCorporation to
accept service.
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Appendix 6 Minutes

Minutes No. 44

Tuesday 29 June 2010

General Purpose Standing Committee No. 3
Room 1136, Parliament House, Sydney, at 9 am

1.

Members present

Mr John Ajaka

Mr Greg Donnelly

Ms Lee Rhiannon

Ms Lynda Voltz

Revd Fred Nile (Smith)
Mr Shaoquett Moselmane

Apologies
Mr Trevor Khan

Draft minutes
Resolved, on the motion of Ms Rhiannon: That Draft Minutes No. 43 be confirmed

Committee membership
The Committee noted that as per the resolution of the House, Ms Voltz will replace Ms Sharpe and Mr
Moselmane will replace Ms Westwood on the Committee.

Election of the Deputy Chair
The Chair called for nominations for Deputy Chair of the Committee.

Mr Donnelly moved: That Ms Voltz be elected Deputy Chair of the Committee.

There being no further nominations the Chair declared Ms Voltz Deputy Chair of the Committee.

Inquiry into Macedonian Orthodox Church Property Trust 2010

Conduct of the Inquiry
Resolved, on the motion of Ms Voltz: That the closing date for submissions be Friday 30 July 2010.

Resolved, on the motion of Mr Donnelly: That the Committee circulate the media release announcing the
Inquiry as soon as practicable.

Resolved, on the motion of Ms Voltz: That the Committee advertise the inquiry TOR in the Sydney
Morning Herald and Daily Telegraph, St George Southeriand Shire Leader, Wollongong Ulawarra Mercury, Qneanbeyan
Age, Parramatta Adyertiser and Macedonian Weekly.

Resolved, on the motion of Ms Voltz: That the Committee:

e conduct a public hearing on 23 August 2010, and keep 25 August in reserve for a possible second
hearing

e schedule a deliberative meeting to consider the draft report on 27 September (depending on
whether or when the Social Issues committee holds its report deliberative) or alternatively, on
Monday 11 October.
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7.  Adjournment
The Committee adjourned at 9:35am szze die.

Beverly Dufty

Clerk to the Committee

Minutes No. 45

Monday 16 August 2010

General Purpose Standing Committee No. 3
Room 1102, Parliament House, Sydney, 10.05 am

1. Members present
Mr John Ajaka (Chair)
Ms Lynda Voltz ( Deputy Chair)
Mr Greg Donnelly
Mr Shaoquett Moselmane
Revd the Hon Fred Nile
Dr John Kaye

2.  Apologies
Mr Trevor Khan

3. Draft minutes
Resolved on the motion of Revd Nile: That Draft Minutes No. 44 be confirmed.

4.  Committee membership
The Chair invited members to observe a moment of silence to commemorate the late Mr Roy Smith.

The Committee noted that Dr John Kaye and Mr Robert Brown have been nominated as cross bench
members of GPSC3 to replace Ms Lee Rhiannon and Mr Roy Smith.

5.  Substitutions
Revd the Hon Fred Nile will substitute for Hon Robert Brown for the duration of the Inquiry into the
Macedonian Orthodox Church Property Trust Bill 2010.

6. Inquiry into the Macedonian Orthodox Church Property Trust Bill 2010
6.1 Correspondence

Received:

e 26 July 2010 — Letter from Hon Amanda Fazio MLC, advising the Committee she will not be
making a submission to the Inquiry.

e 28 July 2010 — Email from Ms Biljana Apostolova-Antunovic, Gaden Lawyers on behalf of
Macedonian Orthodox Church Diocese of Australia and New Zealand requesting a submission
extension until Wednesday 11 August 2010.

e 30 July 2010 — Email from Mr Keith McConnell, McConnell Jaffray Lawyers requesting an
extension of 10 days to make a late submission to the Inquiry and for his client would like to
appear before the Committee on 23 August.

e 3 August 2010 — Email from Mr Igor Avramovski Aleksandroz, Association of Macedonian
Communities Australia Inc, requesting a submission extension until 12 August 2010.
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e 10 August 2010 — Email from Mr Igor Avramovski Aleksandroz, Association of Macedonian
Communities Australia Inc, advising that he will submit a submission before the Committee at
the hearing on 23 August 2010.

e 12 August 2010 — Letter from Ms Biljana Apostolova-Antunovic, Gaden Lawyers advising that
the Macedonian Orthodox Church Diocese of Australia and New Zealand Chutch has instructed
Gaden Lawyers to provide information to the Committee on its behalf at the hearing.

e 12 August 2010 — Letter from Zivco Trajkovski, Secretary of the Macedonian Orthodox Church,
St Kliment Ohridski Port Kembla

e 16 August 2010 — Email from Biljana Apostolova-Antunovic, Gaden Lawyers to request the
committee to grant leave for Paul Hoy and herself to appear on behalf of the Macedonian
Orthodox Church Diocese of Australia and New Zealand at the public hearing on Monday, 23
August 2010.

Sent:

e 30 July 2010 — Email from the Committee Director, to Ms Apostolova-Antunovic, advising that

the Chair has agreed to her request for an extension to no later than 11 August.

6.2 Publication of submissions

Resolved on the motion of Dr Kaye: That according to section 4 of the Parliamentary Papers (Supplementary
Provisions) Act 1975 and Standing Order 233(1), the Committee authorise the publication of submission
nos. 1-19, 21-26, 28-431.

Resolved on the motion of Mr Moselmane: That submission no. 20 be kept confidential at the request of
the author.

Resolved on the motion of Mr Donnelly: That submission no 27 be kept confidential at the request of the
author.

6.3 Letter to NSW Crown Solicitor and Parliamentary Counsel

Resolved on the motion of Dr Kaye: That subject to any changes suggested by the Cletk of the
Parliaments, the draft letter to the Crown Solicitor circulated by the secretariat at the meeting, be sent to
the Crown Solicitor and Parliamentary Council.

64 Public Hearing 23 August 2010

Appearance by Gadens Lawyers

Resolved on the motion of Revd Nile: That Ms Biljana Apostolova-Antunovic and Mr Paul Hoy (Gadens
Lawyers) be permitted to represent the Macedonian Orthodox Church Diocese of Australia and New
Zealand at the hearing on Monday 23 August 2010.

Appearance by McConnell Jaftray Lawyers

Resolved on the motion of Mr Donnelly: That Mr Keith McConnell (McConnell Jaffray Lawyers) be
permitted to represent the Macedonian Orthodox Community Church St Petka Incorporated at the
hearing on Monday 23 August 2010.

6.5 Reserve hearing date 25 August 2010
Resolved on the motion of Mr Donnelly: That the Committee not proceed with the hearing scheduled for
25 August 2010.

7.  Adjournment
The Committee adjourned at 10.31am until Monday 23 August 2010, 9.15am in Jubilee Room for the first
hearing into the Macedonian Orthodox Church Property Trust Bill 2010.

John Ajaka
Committee Chair
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Minutes No. 46

Monday 23 August 2010

General Purpose Standing Committee No 3

Jubilee Room, Parliament House Sydney, at 9:20 am

1.  Members present

Mr John Ajaka (Chair)

Ms Lynda Voltz (Deputy Chair)

Mr Greg Donnelly

Mr Shaoquett Moselmane

Revd the Hon Fred Nile

Dr John Kaye

Mr Trevor Khan
2.  Draft Minutes

Resolved on the motion of Dr Kaye: That Draft Minutes of Meeting No 45 be confirmed.
3. Correspondence

The Committee noted the following item of correspondence received:

e 19 August 2010 — Email from Dimitar Vangelov, Krste Topevski and John Foteff regarding the
hearing schedule on Monday 23 August;

e 19 August 2010 — Letter from Mr Fote Lozenkovski, President, Macedonian Orthodox
Community of the City of Greater Wollongong, advising that Mr Lupco Stefanovski might not be
able to attend the hearing and requesting that Mr Igor Avramovski appear in his place.

The Committee noted the following item of correspondence sent:

e 17 August 2010 — Letter from Clerk of the Parliaments to Mr L.V. Knight, Crown Solicitor
requesting advice in relation to the Macedonian Orthodox Church Property Trust Bill 2010;

e 17 August 2010 — Letter from Clerk of the Parliaments to Mr Don Colaguiri SC, Parliamentary
Counsel requesting advice in relation to the Macedonian Orthodox Church Property Trust Bill
2010;

e 19 August 2010 — Email from the Director to Dimitar Vangelov, Krste Topevski and John Foteff
regarding the hearing schedule on Monday 23 August.

4. Inquiry into the Macedonian Orthodox Church Property Trust Bill 2010

4.1 DPublication of Submissions
Resolved, on the motion of Dr Kaye: That according to section 4 of the Patliamentary Papers
(Supplementary Papers) Act 1975 and Standing Order 233(1), the Committee authorises the publication of
submissions nos.432, 433 and 434.

4.2  Answers to questions on notice taken during the hearing
Resolved, on the motion of Dr Kaye: That the Committee request that answers to questions on notice
taken during the hearing be received within 21 days of the receipt of the request.

4.3 DPublic Hearing
Witnesses, the public and media were admitted.
The Chair made an opening statement regarding the broadcasting of proceedings and other matters.
The following witness was sworn and examined:
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e Mr Mark Leeming SC

The evidence concluded and the witness withdrew.

The following witnesses from Gadens Lawyers on behalf of the Macedonian Orthodox Church Diocese
of Australia and New Zealand were sworn and examined:

e Ms Biljana Apostolova-Antunovic, Partner;
e Mr Paul Hoy, Senior Counsel.

The evidence concluded and the witnesses withdrew.

The following witness from MConnell Jaffray Lawyers on behalf of the Macedonian Orthodox
Community St Petka Incorporated was sworn and examined:

o Mr Keith McConnell

The evidence concluded and the witness withdrew.

Deliberative Meeting
Resolved on the motion of Revd Hon Fred Nile: That the decision regarding the publication of
submission No 435 be deferred.

Resumption of Public Hearing
The following witnesses from the Association of Macedonian Communities Australia Inc were sworn and
examined:

Mr Igor Aleksandrov, President;

Mr Michael Radin, Vice President;

Mr Chris Angelkov, Vice President, Macedonian Community of Western Australia Inc;
Mr Peter Breen.

The evidence concluded and the witnesses withdrew.

The following witnesses from the Association of Macedonian Orthodox Community of Newcastle were
sworn and examined:

e Mr Krste Topevski, President;
e Mr Dimitar Vangelo, Secretary;
e Mr John Foteff, Church member.

The evidence concluded and the witnesses withdrew.

The following witnesses from the Macedonian Orthodox Community of the Greater City of Wollongong
were sworn and examined:

e Mr Ljupco Stefanovski, President;
e Ilo Karamacoski, Secretary.

Mr Stefanovski tendered the following documents:
e C(Certificate of Title.

e Letter dated 13 June 2010 addressed to The Macedonian Orthodox Church Communities. Parishes,
Churches and Monasteries in the MOCDANZ.
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4.6

4.7

4.8

The evidence concluded and the witnesses withdrew.

The public withdrew.

Deliberative meeting: submission of questions on notice.
Resolved, on the motion of Ms Voltz: That in relation to this hearing :

e Members be required to submit additional written questions on notice to the Secretariat by 5.00 pm,
Wednesday 25 August 2010.

Publication of submission No 435
Resolved, on the motion by Revd Nile: That submission No 435 be published, subject to the omission of
adverse mentions identified by the Secretariat and agreed to by the Committee, via email.

Publication of tendered documents

Resolved, on the motion by Ms Voltz: That the Committee accept and publish, according to section 4 of
the Parliamentary Papers (Supplementary Papers) Act 1975 and Standing Order 233(1), the following documents
tendered during the public hearing:

e Certificate of Title, tendered by Mr Ljupco Stefanovski

e Pro forma letter dated 18 June 2010

Adjournment
The Committee adjourned at 4.45pm until the 22 September at 1pm in the Members' Lounge.

Ms Beverly Dufty
Clerk to the Committee

Minutes No. 47

Tuesday 7 September 2010

General Purpose Standing Committee No 3

Members' Lounge, Parliament House Sydney, at 2.00pm

1.

Members Present

Mr John Ajaka (Chair)

Ms Lynda Voltz (Deputy Chair)
Mr Greg Donnelly

Mr Shaoquett Moselmane

Revd the Hon Fred Nile

Dr John Kaye

Mr Trevor Khan

Draft Minutes
Resolved on the motion of Mr Donnelly: That Draft Minutes of Meeting No 46 be confirmed.

kkk

Inquiry into the Macedonian Orthodox Church Property Trust Bill 2010

Correspondence
The Committee noted the following item of correspondence received:

e 23 August 2010 — Letter from Parliamentary Counsel responding to letter dated 17 August
requesting advice on the Macedonian Orthodox Chutrch Property Trust Bill 2010.
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e 24 August 2010 - Email from Mr Igor Aleksandrov, President, Association of Macedonian
Communities in Australia, regarding the public hearing.

e 30 August 2010 - Email from Mr Igor Aleksandrov regarding the publication of his submission

e 1 September - Email from Mr Igor Aleksandrov regarding the letter from the Chair dated 31
August.

e 3 September 2010 — Letter from Crown Solicitor responding to letter dated 17 August providing
advice to the Macedonian Orthodox Church Property Trust Bill 2010.

e 3 September 2010 — Answers to questions on notice from Mr Fote Lozenkovski, President,
Macedonian Orthodox Community of the City of Greater Wollongong.

e 3 September 2010 — Email from Mr Tony Kolimackovski supporting the submission of the
Association of Macedonian Communities in Australia.

e 3 September 2010 — Email from Mr Don Nikou supporting the submission of the Association of
Macedonian Communities in Australia.

e 4 September 2010 — Email from Mr Chris Angelkov, Vice President, Macedonian Communities
of Western Australia Inc, regarding their opposition to the Bill.

e 6 September 2010 — Email from 'Stefo' supporting the submission of the Association of
Macedonian Communities in Australia.

e 6 September 2010 - Email from Mr Igor Aleksandrov regarding the transcript of the public
hearing.

The Committee noted the following item of correspondence sent:

e 24 August 2010 — From Principal Council Officer to Mr Igor Aleksandrov providing information
requested about the powers of the Legislative Council committees.

e 31 August — From Chair to Mr Igor Aleksandrov responding to his email of 30 August, regarding
the decision of the committee re publication of his submission.

5.1  Publication of Submissions
Resolved, on the motion of Mr Donnelly: That according to section 4 of the Parliamentary Papers
(Supplementary Papers) Act 1975 and Standing Order 233(1), the Committee authorises the publication of
submissions nos.22a and 436.

5.2  Publication of answers to questions on notice
Resolved, on the motion of Mr Donnelly: That according to section 4 of the Parliamentary Papers
(Supplementary Provisions) Act 1975 and Standing Order 233(1), the Committee authorise the publication of
the answers to questions on notice by the Macedonian Orthodox Community of the City of Greater
Wollongong.

6. Future correspondence to and from Mr Igor Aleksandrov
Resolved, on the motion of Revd Nile: That the Clerk of the Parliament write to Mr Aleksandrov on
behalf of the Committee clarifying aspects of Legislative Council Committee practice.

7.  Adjournment
The Committee adjourned at 2.30pm until the Tuesday 14 September at 9.15am in room 814/815.

Ms Beverly Duffy

Clerk to the Committee
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Minutes No. 52

Wednesday 23 September 2010

General Purpose Standing Committee No 3

Members' Lounge, Parliament House Sydney, at 2.00pm

1.

3.2

Members Present

Mr John Ajaka (Chair)

Ms Lynda Voltz (Deputy Chair)
Mr Greg Donnelly

Mr Shaoquett Moselmane
Revd the Hon Fred Nile

Dr John Kaye

Mr Trevor Khan

Draft Minutes
Resolved on the motion of Dr Kaye: That Draft Minutes of Meeting No 47 be confirmed.

Inquiry into the Macedonian Orthodox Church Property Trust Bill 2010

Correspondence
The Committee noted the following items of correspondence received:

8 September 2010, Letter from Hon Tony Kelly MLC, Minister for Lands, to Chair, regarding
correspondence from a constituent of Ms McMahon MP.

10 September 2010, Email letter from Ms Olga Nikolovska, President, Macedonian Community
Council of Illawarra Inc, to Director.

13 September 2010, Email letter from Lidija Vasilevski, on behalf of 'Believers of Macedonian
Orthodox Chutrch' Rockdale, to Chair, thanking the Committee for the public hearing on 23
August 2010.

Resolved, on the motion of Revd Nile: That the Chair respond to the letter of Minister Kelly and cc to
appropriate parties.

The Committee noted the following items of correspondence sent:

10 September 2010, letter from the Clerk to Mr Igor Aleksandrov regarding Committee practice,
as resolved by the Committee at meeting no 47.

16 September 2010, Email from the Principal Council Officer to Mr Igor Aleksandrov resending
Uncorrected Transcript of Public Hearing of 23 August 2010, additional Questions on Notice and
cover letter.

Publication of Crown Solicitor and Parliamentary Counsel Advice

Resolved, on the motion of Rev Nile: That according to section 4 of the Parliamentary Papers
(Supplementary Provisions) Act 1975 and Standing Order 233(1), the Committee authorise the publication of

Letter from Patliamentary Counsel responding to letter dated 17 August requesting advice on the
Macedonian Orthodox Church Property Trust Bill 2010.

Letter from Crown Solicitor responding to letter dated 17 August providing advice to the
Macedonian Orthodox Church Property Trust Bill 2010, subject to clearance with the Clerk that
there is no impediment to publication.
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3.3 Publication of answers to questions on notice

Resolved, on the motion of Mr Donnelly: That according to section 4 of the Parliamentary Papers
(Supplementary Provisions) Act 1975 and Standing Order 233(1), the Committee authorise the publication of
the answers to questions on notice by

e Mr Chris Angelkov, Vice President, Macedonian Communities Western Australia Inc,
subject to omissions of adverse mention as agreed to by the Committee.

e Mr Igor Aleksandrov, President, Association of Macedonian Communities Australia.
e Mr Keith McConnell, representing Macedonian Orthodox Community Church St Petka

3.4 Publication of submissions

Resolved, on the motion of Ms Voltz: That according to section 4 of the Parliamentary Papers (Supplementary
Provisions) Act 1975 and Standing Order 233(1), the Committee authorise the publication of the submission
Submission no. 429a, including Annexures A, B, C and E, with Annex E not placed on the Parliament's
website.

Resolved on the motion of Dr Kaye: That submission nos. 437and 438 be kept confidential at the request
of the authors.

3.5 Consideration of unauthorised publication of the submission of the Association of Macedonian
Communities Australia and associated blog

Moved, on the motion of Mr Khan: That the Committee not write to the Association of Macedonian
Communities Australia regarding the unauthorised publication of their submission and associated blog.

Revd Nile moved: That the motion of Mr Khan be amended by omitting all words after 'Committee' and
inserting instead: write to the Association of Macedonian Communities Australia regarding the
unauthorised publication of their submission and associated blog.

Amendment put.
The Committee divided.
Ayes: Mr Donnelly, Revd Nile
Noes: Mr Ajaka, Mr Khan, Dr Kaye, Mr Moselmane, Ms Voltz
Question resolved in the negative.
Original question put.
The Committee divided.
Ayes: Mr Ajaka, Mr Khan, Dr Kaye, Mr Moselmane, Ms Voltz
Noes: Mr Donnelly, Revd Nile
Question resolved in the affirmative.
3.6  Draft Chair's Report
Resolved, on the motion of Mr Moselmane: That the Chair's Draft Report be sent via email to Dr Kaye.

4.  Adjournment
The Committee adjourned at 2.45pm until Monday 11 October at 10.00am in room 1102.

Stewart Smith
Clerk to the Committee
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Draft Minutes No. 53

Monday 11 October 2010

General Purpose Standing Committee No 3

Room 1102, Parliament House Sydney, at 10.06am

1. Members Present
Mr John Ajaka (Chair)
Ms Lynda Voltz (Deputy Chair)
Mr Greg Donnelly
Mr Shaoquett Moselmane
Revd the Hon Fred Nile
Dr John Kaye
Mr Trevor Khan

2.  Draft Minutes
Resolved on the motion of Mr Donnelly: That Draft Minutes of Meeting No 52 be confirmed.

3. Inquiry into the Macedonian Orthodox Church Property Trust Bill 2010

3.1 Correspondence

Received:

29 September 2010, letter from Mr Fote Lozenkovski, President, Macedonian Orthodox
Community Church of the City of Greater Wollongong, responding to supplementary submission
429a of the Macedonian Orthodox Church.

30 September 2010, email from Mr Igor Aleksandrov regarding a forthcoming submission from
the Association of Macedonian Communities in Australia.

30 September 2010, further email from Mr Igor Aleksandrov regarding a forthcoming submission
from the Association of Macedonian Communities in Australia.

6 October 2010, email from Mr Chris Angelkov, Vice President, Macedonian Community of WA
Inc, responding to the supplementary submission of the Macedonian Orthodox Church.

7 October 2010, letter from Mr Fote Lozenkovski requesting an extension until 15 October, to
make a supplementary submission to the inquiry.

Resolved on the motion of Ms Voltz: That the Committee advise Mr Igor Aleksandrov and any other
enquirers that the Committee has finalised its report, which will be tabled during the next sitting week, ie
week commencing 18t October; and that it will not consider any more submissions or correspondence to
the inquiry.

Resolved on the motion of Ms Voltz: That according to section 4 of the Parliamentary Papers (Supplementary
Provisions) Act 1975 and Standing Order 233(1), the Committee authorise the publication of the following
correspondence:

29 September 2010, letter from Mr Fote Lozenkovski.

30 September 2010, email from Mr Igor Aleksandrov, subject to the omission of adverse
comment as agreed by the Committee.

30 September 2010, further email from Mr Igor Aleksandrov.
6 October 2010, email from Mr Chris Angelkov.
7 October 2010, letter from Mr Fote Lozenkovski.
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Publication of submissions

Resolved on the motion of Ms Voltz: That according to section 4 of the Parliamentary Papers (Supplementary
Provisions) Act 1975 and Standing Order 233(1), the Committee authorise the publication of Submission
no. 435a

Consideration of Chair’s Draft report: Macedonian Orthodox Church Property Trust Bill 2010

The Chair tabled his draft report entitled Macedonian Orthodox Church Property Trust Bill 2010, which, having
been previously circulated, was taken as being read.

Resolved, on the motion of Ms Voltz: That paragraph 1.28 be amended by omitting the word 'recognises'
at the beginning of the first sentence and inserting instead 'notes'.

Mr Khan arrived at the meeting.
Resolved, on the motion of Mr Moselmane: That paragraph 2.3 be deleted.

Resolved on the motion of Revd Nile: That paragraph 3.26 be amended by deleting the words 'confusion
and' in the second sentence.

Resolved on the motion of Ms Voltz: That a new paragraph be inserted after paragraph 4.18 to read: 'It
should be noted that the Committee also received correspondence from the Vice President of the
Macedonian Community of WA Inc indicating that the community, Church and parishioners of
Macedonian Orthodox Church St Nikola, (8 Macedonia Place, North Perth) Western Australia do not
support the Bill.'

Resolved on the motion of Dr Kaye: That paragraph 5.4 be amended by adding 'based in Skopje, Former
Yugoslav Republic of Macedonia' after Macedonian Orthodox Church

Resolved on the motion of Dr Kaye: That paragraph 5.7 be amended by inserting 'some' after 'structure'
and omitting 'essentially lost their status in the hierarchy of the Church' and inserting instead 'found
themselves in conflict with the hierarchy of the Church'.

Resolved on the motion of Dr Kaye: That paragraph 5.12 be amended by omitting 'consultation between
the Church and communities', and inserting instead 'debate’.

Resolved on the motion of Mr Khan: That the following quote from Mr Hoy, General Counsel,
Macedonian Orthodox Church, be insetted after paragraph 5.31: 'Bishop Petar has informed me he has a
fearful duty if a person is not a part of the church community, he is in apostate; he is opposed. He has
forsaken the church. I just wanted to raise that because I cannot understand so much of the opposition.'

Dr Kaye moved: That paragraph 7.3 which reads as follows "The Committee considers that the Church
should disseminate the amended Bill through the wider Macedonian Orthodox Church community for
feedback and comment. It is the hope of the Committee that the Church can gain a consensus in the
wider church community as to the content of an amended Bill." be deleted.

Question put.

The Committee divided.

Ayes: Mr Ajaka, Dr Kaye, Mr Moselamne, Ms Voltz
Noes:  Mr Donnelly, Mr Khan, Revd Nile.

Question resolved in the affirmative.

Resolved, on the motion of Dr Kaye: That a new paragraph 7.3 be inserted to read, "The Committee
believes that the current divisive climate between Macedonian Orthodox communities and the Church
hierarchy is not conducive to any legislative solution at this time. It is the hope of the Committee that the
Church and communities can work together in a consultative environment to resolve these issues in the
future.'
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Resolved on the motion of Revd Nile: That paragraph 7.4 be amended by omitting 'similar’ in the second
sentence, and inserting instead 'of similar intent' after the word 'Bill".

Resolved, on the motion of Ms Voltz: That Recommendation 1 be adopted.
Resolved, on the motion of Revd Nile: That the draft report, as amended, be the report of the Committee.

Resolved, on the motion of Revd Nile: That the Committee present the report to the House, together
with transcripts of evidence, submissions, tabled documents, answers to questions on notice, minutes of
proceedings and correspondence relating to the Inquiry, except for documents kept confidential by
resolution of the Committee.

Resolved on the motion of Ms Voltz: That the report be tabled on Tuesday 19 October 2010.

4.  Adjournment
The Committee adjourned at 11.00am sine die

Mr Stewart Smith
Cletk to the Committee
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