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STANDING COMMITTEE ON LAW AND JUSTICE

Terms of reference

1.

That, in accordance with section 27 of the State Insurance and Care Governance Act 2015, the
Standing Committee on Law and Justice be designated as the Legislative Councit@ommittee
supervise the operation of the insurance and compensation schemes established under New
South Wales workers compensation and motor accidents legislation, which include the:

(a) Workersd Compensation Scheme

(b) Workersd Comperhameti on (Dust Diseases)
(c) Motor Accidents Scheme

(d) Motor Accidents (Lifetime Care and Support) Scheme.

In exercising the supervisory function outlined in paragraph 1, the committee:
(a) does not have the authority to investigate a particular compensation claim, and

(b) must report to the House at least once every two years in relation to each scheme.

The terms of reference wesderred to the comittée by the Legislative Courail 19 November

2015

1

MinuteINSW Legislative Coundi§ November 2015,623
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Chai rds foreword

For thepast 17 yearkis committee halsad an oversight role in regard toGoenpulsory Third Party
(CTP)insurance schentgetween 1999 to 2014 the committee conducted 12 reviews of the
implementation of the scheme by the former Motor Accidents Authority.[®H8wing legislative
reforms to the stateds i nsur MAAwas ahalistiedamaitsp e n s a
roleassumed by a newly established organiddtierState Insurance Regulatory Authority (SIRA).
Thisist he ¢ o mmi tdwefdh@ scheime sinseisechargesi

A major theme in this review was the emerging trend of fraud, exaggeration and claims harvesting,
resulting irasignificantncrease in minor seitg legally represented cladmscluding nervous shock

clams for chid accident victim&which has in turn contributed to rising CTP premiums. The

committee was pleased to see that the government has implemented a range of measures and initiati
to address these issues, including through the establishment of add@&Bkffatce.

Other new issues concerned the implications for the CTP scheme on the recent advararaigide
operations such as Uber, and the impact of the 2012 changes to the New South Wales workers
compensation scheme. The committee has maderendations to address these issues.

It is prudent to note that at the commencement of this review the New South Wales Government had
already announced a major review of the scheme aimed at creating a fairer and more affordable syste
for road users. Thgpvernment had published an options paper containing four scheme design
proposals, and had invited submissions and feedback from stakeholders on those options. The
government subsequently released significant reform plans based on its preferredhagption for

scheme on 29 June 2016, however this announcement occurred after the committee had gathered its
evidence for this review. We therefore | ook f
plannedeformsin our next review.

On behalf of the comittee | would like to thank all stakeholders who participated in this review for
their investment of time and expertise. | would also like to extend my appreciation to my committee
colleagues for their support and sharing of their intellect and inkighteave enabled a considered
and robust examination of the evidence. Finally, | would like to thank the committee secretariat for
their hard work and support.

@MW;

Hon Shayne Mallard MLC
Committee Chair

Report59-August2016 Vil
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Recommendations

Recommendationl 33
That the State Insurance Regulatory Authority include the data solely for CTP scheme efficienc
and the data for combined CTP and Lifetime Care and Ssppeme efficiency in its annual
reports.

Recommendation?2 38
That the State Insurance Regulatory Authority finalise the new forms for requesting allied healtt
services and case manager or rehabilitation provider sersamsaaracticable.

Recommendation 3 44
That the NSW Government amend Division 1A ofMmor Accidents Compensation Act 1999
including through the removal of section 89A, to address concerns with the settlement
conferenc@rocess.

Recommendation4 45
That the NSW Government amend the late claims process under section M8tof thecidents
Compensation Act 1898xtending the period in which a claim can be made without explanation
from sk to 12 months.

Recommendation 5 58
That the NSW Government urgently reform the costs regulation to deter exaggerated and
fraudulent claims, especially in regards to low severity injuries to both minors and adults.

Recommendaton 6 63
That the NSW Government consider how journey claims are treated under any CTP scheme.

Recommendation 7 64
That the State Insurance Regulatory Authority consult with the Motorcycle @2dU@¢ to
consider consolidating the current five classifications of motorcycles in New South Wales into
the following two classes: Learner Approved Motorcycle Scheme (LAMS)}ahll8on

Recommendation 8 67
That the NSW Govaement establish a fair and equitable CTP premium for all vehicles used in
commercial ride share operations.

Viii  Report59- August2016
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Conduct of review

The committee commenctnsreview ord April 2016.
The committee received 12 submissions and held one public hearing.

Prior to the hearing, the committee forwarded written questions on notice to the State Insurance
Regulatory Authority based on the Motor Accidents Authority annual reports for the 2013/14 and
2014/15 financial years, scheme performance reports and issgebyrassakeholders in their
submi ssions. The committee al so requested a
recommendations made by the committee in its report dmwétith review of the exercise of the functions
the Motor Accidents Authority.

l nquiry related documents are available on th
tabled documents and answers to questions on notice.

Report59-Augus2016  iX






STANDING COMMITTEE ON LAW AND JUSTICE

Chapter 1 Overview

This chapter provides brief overvievof the New South Wales Compulsory ThirdtyParsurance
scheme, including teo mmi t t e e d s rowetsighting the scherea It also autlite® recent
moves to reform the scheme.

Oversight role of the committee

11

1.2

1.3

1.4

15

Under s 27 ofthe State Insurance and Care Governance thet dp@t&tionsof the
Compulsory Third Par@CTP)insurance schenfe6t he s c he me 6 insuranbee i n g
and compensation schemes established NedeSouth Walesiotor accidents legislation

are requiretb be supervised by a committééhe Legislative Council.

The Standing Committee on Law and Justice has been designated as the committee t
perform this oversight rol€he resolution appointing the committee requires the committee

to report to the Legislative Council in relation to the scheme at least ontecyears.
Thesameaesolution also requithe committe¢o supervise the operation of other insurance

and compensation schemes established undex  svorkets edinpensation and motor
accidents |l egislation, i sthemle u dWonrgk etrhsed  \Waormkp
(Dust Diseases) scheme and the Motor Accidents (Lifetime Care and Supporf) scheme.
Those schemes will be subject to separate reviews.

Although this report is entitled thést review of @menpulsory Third Party insuraneéhseche
committee has been monitoring and reviewiagirhplementation of the scheme by the
former Motor Accidents Authority (MAA) since 189@itially through thé/lotor Accidents
Compensation Act 188 through th&afety, Return to Work andt®gauol Act 2012

Foll owing |l egislative reforms to the stat
MAA was abolished and its regulatory askumed by the newly established State Insurance
Regulatory Authority (SIRA). This will be the camime e 6 s f i r aséreformsv i ew s

|l nformati on on t he cobthemmplénemtatidn ®f thp sceeme iy the r ¢
former MAA, i ncluding reports, can be f ounc
wwwparliamenhsw.gov.au/lawandjusic

Overviewof the CTP insurance scheme

1.6

The CTP insurance schenpeovides compensation for people injured in motor vehicle
accdents in New South Wales that are the fault of another vehicle owdaveor
Compensation payments through the scheme are finance€TRrmsurance policies
(known as Green Slighpt must be taken out when registering a motor vehicle i8dughv
Wales.

2

3

4

Minutes\\ISWLegislative Council, 19 November 20823
s 210
s 11

Report59- August2016 1
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1.7

1.8

1.9

1.10

1.11

1.12

CTP insurance compensation paymemtgide accident related treatment including medical,
pharmaceutical, hospital and rehabilitabstscClaims can also be made for lost income for

the period an injured person is unable to work due to their accident. For serious injuries,
compensation may also be provided for other support such as help at home and future loss o
income’

There are twavays that people who are injured by a motor vehicle accident can claim benefits
under the scheme. The first is by submitting an Accident NotificationRegardless of

fault, anyone injured in a motor vehicle accident in New South Wales cap ac§&§90

for medical and treatment expenses and lost eatimoggh the form which allows early
notification and quick payments within the first six months of an at&udigmally limited

to $500, the Accident Notification Form threshold was incree$®®00 on 1 April 2010.

The second way to access benefits is through a Personal Injury Clakorfexpenses
greater than $80, or for expected recovery times of greatesihanonths personal injury
claims can be submitted witeinmonths from the time of the accideffheseclaims can be
made for ongoing treatment and care ciwst&)ss of future income and foorn-economic
loss (pain and suffering) for accidents where:

1  the injuriesvere the fault or part fault of another driver orckelowner
T the accident was Obl amel ess6, for examp

1 at the time of the accident the injured person was under the age of 16 years and a Nev
South Wales resident (regardless of who was at fault).

A driver complely at fault may not be eligible to make a Personal Injury Claim.

Section 40 of th®lotor Accidents Compensation Aatsd@gablishea Nominal Defendant
Fund which providexompensation benefits pgopleinjuredin a motor vehicle accident
where hedriver at fault is not insuredisunidentified. Théund provides the same benefits
as those available to people injured by a vehicle that is covered by a valid &reen Slip.

Green Slip premiums also includgledical Care and Injury Service (MCK8) lehichis
used to fund ambulance and initial public hospital treatment for anyone injured in a New
South Wales motor vehicle accidesate for the seriously injured (through the Lifetime Care

10

NSW Government, SIRAWhat you can clahmttp://ww w.maa.nsw.gov.augbuvebeen
injured/makinga-claim/whatyoucanclaim

NSW Government, SIRA, Guide for people injured in a motor vehigle accidel
http://www.maa.nsw.gov.au/media/documents/gtidiepeopleinjuredin-amotor-vehicle

accident

SIRA, NSW Motor Accidents CTP Scheme: 2015 Scheme Performancg Repdvtay 2 01 6,

A claimmaybe able to beodgel more tharsixmonths after the accidaht satisfactory reasisn
providedfor the delay.

NSW Government, SIRA, How to claim http://www.maa.nsw.gov.aufifouvebeen
injured/makinga-claim/howto-claim

SIRA, @ompulsory Third Party 2014 Scheme Performance &Réjumember 2015 9. The
Nominal Defendant Fund éstablished under s 40 of khetor Accidents Compensatic®OAct 19

Report59- August2016



1.13

1.14

1.15

1.16

1.17

1.18

STANDING COMMITTEE ON LAW AND JUSTICE

and Supportschemed see below), andosts of administrationof the regulatory and
assessment services of SHRAthe Roads and Maritime ServiCes.

The Lifetime Care and Support scheme provides lifelong treatment, rehabilitation and care for
people severely injured in a motor vehicle accident in New Southé¢aléess who was at

fault. Injuries can include spinal cord injury, moderate to severe brain injury, multiple
amputations, severe burns or permanent blindmessioted aparagraph 1.2, théfetime

Care and Support scheme is subject to a separatesethes committee.

Role of SIRA

SIRA is the statutory body responsible for regulating the CTP scheme. It is responsible for,
among other things, regul ating the scheme
affordable and competitive and thandfits provided to people injured in a motor accident

are delivered fairly and in a timely mahiner.

SIRAalso operatesn independent assessment and dispute resolution service for claims and
medical disputes between injured people and instigethe Giims Assessment and
Resolution Service (CARS) and the Medical Assessment Service (MAS).

CARS is a free service that provides an alternative to court for people who do not agree with
an insurerds claim decisi on. whoaeexperierscedar e
in compensation assessment and resolution of motor vehicle accidefit claims.

Decisions about claims made through CARS are usually made within five to six months from
the time of application andse@ssments about the amount of compengsatbe paidcan be

binding on the insurer if there is no dispute regarding liability and the applicant accepts the
decisiort?

MAS uses independent medical and health professionals to resolve disputes about medic
treatment, including disputes aboutthwdretreatment is reasonable and necessary, the degree
of a personds permanent i mpair ment or the
Disputediled with this service are usually resolved within three to six ffonths.

11

12

13

14

15

16

S| RKNSW Mbptor Accidents CTP Scheme: 2015 Scheme Performancé Repdvta y 122 0 1 6 ,
SIRA, NSW Governmen¥jedical Care and Injury Seewiglb&p://www.maa.nsw.gov.au/green
slips/howgreenrslippricesareset/medicatareandinjury-servicegevy

Lifetime Care and Support Authority, ©6Annual
SIRA6Deterring fraudulent and ehem@pm3er ated cl ai

NSW GovernmentSIRA, Claims and compensation, digputesvw.maa.nsw.gov.auffouve
beeninjured/if-youcantagreawith-the-insurer/claimsandcompensatiodisputes
NSW Government, SIRAClaims and compensation, digpufesvw.maa.nsw.gov.aufifouve
beeninjured/if-youcantagreewith-the-insurer/claimsandcompensaticdisputes

NSW Government, SIRAledicaligsputesttp://www.maa.nsw.gov.auffouvebeeninjured/if-
youcantagreewith-the-iinsurer/medicatlisputes

Report59- August2016 3



LEGISLATIVE COUNCIL

First review of the Compulsory Third Party insurance scheme

Insurance providers

1.19 The CTP sheme is underwritten by private insurance companies. The scheme is split into two
market segments: retail and-nefaill7 Insurers must be licensed by SIRA and comply with
statutory guidelines which provide a framework for the scrutiny of their prifintsth f

1.20 There are currently six licenses to sell Green Slip insurance in New South Wales operated t
four entitiesd Suncorp (which holds the AAMI and GIO licences), Allianz (Allianz and
CIC-Allianz licences), NRMA and QBEith Zurich having exited theanket on 1 March
2016"

1.21 AAMI, GIO and NRMA primarily compete in the retail segment of the market, whereas
CIC-Allianz competes in the nogtail segment. QBE and Allianz operate in both segthents.

1.22  The price of premiums are determined by each insurerobhazetlal and forecast claims
experience for the mix of vehicles and rating districts for the period in which the premium is
filed. All proposed premiums must be filed with SIRA which can reject a premium on the
grounds that: it will not fully fund theepent and expected future claims liability; it is
excessive; it does not conform to the Premiums Determination Guidelines; or it is calculated
in contravention of the maximum c®ommissior

Recentmoves toreform the scleme

1.23  There have been a number of moves to reform the CTP scheme over recent years. These a
outlined in the following sections.

Motor Accidents Injuries Amendment Bill 2013

1.24 In 2012 the New South Wales Government directed the now abolished MAA to uadertake
review of the scheme and prepare a CTP pricing strategy that outlined potential reform to the
scheme to ensure it remained affordable and sustainable into tie future.

1.25 In February 2013 the MAA published a report proposing a number of reforms, ifthtding t
the scheme be changedatdirst partyno-fault system with defined statutory benéfhs.
MAA anticipated that the proposed reforms wouivide benefits to an addra 7,000

17 SIRAAINSW Mot or Accidents CTDPecetbeh20ipe3. Quarter |l y
18 S| RMSW Mwtor Acidents CTP Scheme: 2015 Scheme PerformancéRepoay 201 6,

19 S| RANSW Motor Accidents CTP Scheme: 2015 Scheme Performancé Repavta yp 20 1 6,
1011; Zurich, CTP Green glipsittp://www.zurich.com.au/content/zurich_au/business/
commercialinsurance/ctpgreenslipgsurance.html

20 S | RMSW Mwtor Accidents CTP Scheme: 2015 Scheme Performancg Repdvta y102 0 1 6
21 S | RMSW Mwtor Accidents CTP Scheme: 2015 Scheme Performancg Repdvta y122 0 1 6

22 Standing Committee on Law angstite, NSW Legislative Counciyelfth review of the Motor
Accidents Authai2914), p 12.
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1.26

1.27

1.28

1.29

1.30

131

1.32

STANDING COMMITTEE ON LAW AND JUSTICE

peoplewhich would be offset by a reduction of costs in relationalodisgutes over fault,
liability and contributory negligefite.

The report proposedetaining common lawntitlements for injured people whose whole
person impairment was greater than 10 pef‘dédrdse injured as a result of an accident but
who were asssed as having 10 per cent whole person impairment or less would lose all of
their common law benefits. Examples of such injuries are given later in this report at
paragraphs 3.7280.

On 9 May 2013he government introduced thdotor Accidents InjurieAmendment Bill

2013 into Parliamentwith a viewto amendhg the Motor Accidents Compensatitm Act

i mpl ement t he MAAThs billpwhichpagisnetde nrdeefdo rtnos f ac i |
easier to access,-fanlt compensation scheme that is fairceffé v e an @passed or d e
the Legislative Assembly on 22 May?2@h8 was read a first time in the Legislative Council

but not debated

Due to stakeholder concerns regarding the bill, the government subsequently convened :
Green Slip roundtable inlyJ2013 to hear the various views about the proposed reforms.
report summarising the roundtable was published in AugushigBlighing fundamental
tensionsegarding the scheme design and deeming that more consultatesiralzlg’

Following the 208 roundtable the government withdrew the bill as a result of stakeholder
feedback and after failing to garner sufficient support for its passage through the Upper
House?®

Motor Accidents Compensation Regulation 2015

On 1 April 2015, the New South Walesv&nment introduced the Motor Accidents
Regulation 201%hich repealed and replaces the Motor Accidents Compensation Regulation
2005.

The new regulatisseeks to contain legal fees and claim times in the scheme by s#igng out
maximum costs for ledaks, medictegal services and expert evidearwk regulatg claims
assessment times by stipulating the period in which an insurer must pay assessed damages |
claimant.

It also includes a provision that requires plaintiff legal practitionerdasedisiormation
about claims costs and entitlementéir@lisedclaims to SIRAIn order to enable SIRA to
betteranalyse scheme efficieficy.

23

24

25

26

27

28

MA A Refofims to the NSW Compulsory Third Party Green Slip Insurance &@chemée br u ar
2013, p 9.

MA A Refofms to the NSW Compulsory Third Party Gregnli®urance Schefhe Februart
2013, p, 10.

NSW GovernmentfCTP issues paper: NSW Government Roundtabléuly 2013,1p
VoteandProceedingSW.Legislative Assembly, 22 May 2013, pp 1628
Paul McClintock AGNSW Government CTP Roumdilé) 19 August 2013, p 11.

Medi a rel ease, Hon Andrew Const anc égisMidn Mi n
withdrawna s Labor and t he Greens back hi ghe

Report59- August2016 5
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1.33

1.34

1.35

1.36

2016 optiongaper

In March 2016 the government announced a new review of the aghethat creating a

faire and more ffordable system for road users. The Minister for Innovation and Better
Regulation, the Hon Victor Dominello MP, noted that premiums had increased by 70 per cent
since 2008, with the result being that the scheme is now the least affordabtiiriry. He

stated that only 45 cents in every premium dollar was being returned in benefits to injured
road users, with the rest being absorbed by scheme costs and provider fees, and that withot
refolggn premiums were expected to increase by a fubth@r20 per cent over the coming

year.

The measures of scheme efficiency used by the Minister relate only to the CTP scheme and c
not include the Lifetime Care and Support scheme. This issue is discussed in more detail i
chapter 2 at 2.1829.

The goernment published an options paper entidledhe road to a better CTP scheme: Option:
for reforming Green Slip insuranceand\iSWited submissions from the community and CTP
stakeholderS. The paper presented a number of options and targetedortpidsti
consideration, focusing on the following four key objectives:

1 increamg the proportion of benefits provided to the most seriously injured
road users

1 redudngthe time it takes to resolve a claim
1 redudng opportunities for claims fraud and exadigara
1 redudngthe cost of Green Slip premiuths.

The options proposed in the paper included:

1 retaining the current common law, f@aked scheme with process
improvements (with or without adjustments to benefit levels)

1 moving to a hybrid nfault, definedenefits scheme while retaining common
law benefits for the most seriously injured

1 moving to a fully néault system with defined capped benefits, thresholds and
no common law?’

29

30

31

32

33

S | RMSW Mwtor Accidents CTP Schen@t®Scheme Performance Réport May 2016,

Media release, Hon Victor Dominello N##mister for Innovation and Better RegalatiNSW
CTP Green Slip scheme undaiiew', 11 March 2016.

NSW GovernmentHave your sayMotor accidentsPQiisurace refornfdl March 2016)
http://www.haveyoursay.nsw.gov.au/consultations/matmidenttp-insuranceeforms/.

NSW Government@®n the road to a better CTP scheme: Options for reforming Green Slip
insurance in NS@March 2016, p 3.

NSW Governrant, @n the road to a better CTP scheme: Options for reforming Green Slip
insurance in NS®, March 2016, p 16

Report59- August2016
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1.37  Following the consultation process, on 29 June 2016 Minister Dominelicadpans to
overhaul the scheme by moving to dautt scheme with defined benefits for low severity
injuries and lump sum compensation for the most seriously injured. Subject to the

Parliamentds approval, the pUuyRiMEd changes
138 The governmentdés proposed reforms to the

chapter 5.

34 Medi a rel ease, Hon Victor Domi nell o MP, Mi n

Mot orists to benefitOldrom CTP refor msao, 29 J

Report59- August2016 7
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Chapter 2 Scheme performance

Thi s

chapter examines the performance of the

MAA. It also briefly cordier s t he schemeds i njury prevention

Key performance measures

2.1

2.2

2.3

2.4

2.5

2.6

Previous reviews of tiAA by this committee haeensidered the performance of the CTP
scheme using the four key indicators that were reported on annually bgAthe M
affordability, efficiency, insurer profitability elatms experience.

Since tec 0 mmi tl2thars dirmlreview of the MAAS the MAA published two annual
reportsd for 2013/14 and 2014/15. While the MAA reported on the four indicators in its
2013/14 report, it did not continue this pracirt@014/15. The reason for this is not known
to the committee.

SIRA is now responsible for regulating the CTP scheme; however, as it was only established |
September 2015 it has not yet released an annualthegpefbre it is not yet known which
indicatos it will report on.

In the interim, the committee has decided to continue its previous practice of considering the
performance of the scheme based on the four key indicators that were traditionally reported
on by the MAA.

Affordability

Affordable premiums are a primary objective of the scheme. SIRA measures affordability by
comparing the average Green Slip price with the average New South Wales weekly earning
The lower the premium as a proportion of aveveggkly earnings (AWE), the more
affordable the premium is considefed.

Premiums as a percentage of AWE became significantly more affordable between 2013 an
2015, falling from 36 per cent of AWE to under 33 per cent of AWE (as seen in Figure 1). In

any sheme that fairly compensates people for lost earnings, as overall earnings in the
community rise, so will premiums if benefits are to meet increased costs of compensating
people on those higher wage levels. This is why the best measure of affondabiliy is

bare price of the premiums, but rather the price of the average premium as a proportion of
AWE.

35

36

Standing Committee on Law and Justice, NSW Legislative Cowelfth review of the Motor
Accidents Authqi2914)

S| RMSW Mutor Accidents CTP Scheme: 2015 Scheme Performancg NRapaale, p 16.

Report59- August2016 9
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2.7

2.8

2.9

Figure 1 Premiums as a proportion of New South Wales average weekly earnitigs

$600 44.0%

b 42.0%
$550

- 40.0%

$500

- 38.0%

$450 - 36.0%

- 34.0%

$400
- 32.0%

$350

- 30.0%

b 28.0%
$300 |

- 26.0%

$250
F 24.0%

$200 - 22.0%

2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015

mmm Average premium - all passenger vehicles (LHS)- Annual policies only === Average premium - all passenger vehicles as % of Average Weekly Earnings (RHS)

Note : These premiums are as at 30th June for annual polices and exclude GST

Premiums provide for the cost of claims, the Medical Care and InjiggsS®ICIS) levy,
GST, an insurer profit margin, insurer expenses and an insurer risk fremium.

The average price of a Green Slip in New South Wales as at 30 June 2015 was:
1  $614for Sydney car owners

1  $542 for all New South Wales passenger vehicles

1 $575for all vehicles in New South Wéles.

SIRA advised that since 30 June 2015 average prices for a Sydney passenger vehicle hi
already increased by seven per cent (or $43), and that price is expected to increase to 11.3 |
cent (or close to $70) by 1 R0y 62

37

38

39

40

S | RMSW Mbtor Accidents CTPIgme: 2015 Scheme Performance Report May 2016,

S| R ANSW Motor Accidents CTP Scheme: 2015 Scheme Performancé Negyo2016,
pp12-13.

S| RMSW Mutor Accidents CTP Scheme: 2015 Scheme PerformancgNRapaale, p 15.
Answers t@re-hearing questigmon notice SIRA, 14 June 2016, p 1
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2.10

2.11

2.12

2.13

STANDING COMMITTEE ON LAW AND JUSTICE

There has beean upward trend in the cost of premium prices since 2007, illustrated by the
graph belowvhich shows the cost of Green Slips for Sydney Metro passenger vehicles and
Country passenger vehicles.

Figure2  Average premium priceginclusive of MCIS levy and GSTY}
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$550 w,/ -—
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—— Sydney Metro passenger vehicles (Metro Class 1) g A\l passenger vehicles (Class 1) All vehicles

Contributing factors to the trend of rising premiums include an increasing frequency of claims
and propensity to claim, a significant increase in the number of small claims with legal
representation (which will be examined anendetail in chapter 4), rising claim costs, low
Commonwealth Government bond yields which have had a negative impact on insurer
investment returns, and inflatfén.

The affordability of premiums is also impacted by fraudulent and exaggerated claims (alst
examined in chapter 4), which gmvernment has estimated cost the scheme an additional
$400 million per yedr.

Fraud can also result in scheme 61 eakage
appropriate or necessary under the terms of a polieyube seakage can also occur due to

other factors such as claims management inefficiencies, inadequate staff training ot
supervision, manual systems and processes and poor negotiation or settlement practices.
common form of leakage is where insureropasmall claimghen thecost of fighting the

claimis expected toutweighthe cost of settling.iWWhile ths may be a sensible business
approach for individual clairitss not financially sustainablesr the long territ

41

42

43

44

S | RMSW Mbtor Accidents CTP Scheme: 2015 Scheme PerformanocgNRapaale, p 16.
Answers to prbearing questigmon notice SIRA, p 1
S | RDBeterririgfraudulent andxaggeratedaims in the CTP Insurance Sch&me p

5.
Answers to prhearing question on noti&] R A, p 3; S| RA, 6Det e
claims in the CTP insurance schemebo p

rring
5.
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2.14

2.15

2.16

2.17

2.18

2.19

Although the price of Greeslips has continued to rise, premiums have declined in real terms
in recent years which has contributed to some stability in affordability over the last'few years.

Nonetheless, the committee is always concerned about the affordability of New South Wale:
Green Slips, especially when compared with other jurisdictions. However, SIRA has pointed
out that the benefits provided under the New South Wales scheme are more generous thai
those in other statés.

This point was also raised in the 12th review of #h&, Mhich noted the difficulty in
comparing benefits payable in other Jjuris
benefits for those injured in motor accidents ranging from the Lifetime Care and Support
(LTCS) Scheme, Accident Notification Forrd aignificant common law entitlements that
provide some of the Best protection in the

Despite affordability improving since 2013, SIRA advised that without reform, premiums are
expected to increase by more than the inflation rate each yeahdweterioration in yield
rates and a marked increase in claims fredfiency.

SIRA advised that it @urrentlyundertaking a full review of tearrentpremium system,

which is examininghe use of incentives for risk selection behaviours, the @mperhti
crosssubsidies and vehicle classification, the recommendations 26f1 fieeport of the
Independent Review of Insurer Profit within the NSW Compulsory ThigdhRanty eSahferhee
ref er r e dnsutepproét seviesvp evhiah will be bcussed in more detail later in this
chapter), anthe possibility of risk poolirig deliver better affordability. The review is due to

be completed shortly.

Efficiency

Scheme efficiency is determined by the proportion of each dollar paid in prematiyns d
returned to injured persoasbenefitssuch as payments for loss of earnings, general damages
and medi cal and rel ated c oThesigherahe groportion t h e
of premiums paid as claim bendfasher than as servidelivery costsr insurer profitsthe

greater the efficiency of the schénfdis measurement does not include the benefits paid
out on claims through the Lifetime Care and Support (LTCS) scheme, nor does it take into
account -6cbat sk glhich dreclegaltcosts over and above the regulated
amount charged to claimants directly from ldneiyers?

45

46

47

48

49

50

51

52

Trevor MatthewsiReport of the Independent Review of Ins&refit in the Compulsory Third
Party SchenjeOctober 2015 9.

S | R@omputsory Third Party 2014 Scheme Performance@®eporNo v e mb e r 2015,

Standing Committee on Law and Justice, NSW Legislative Cowelith review of the Motor
Accidents Authai2014), p 19.

S | RMSW Mwtor Accidents CTP Scheme: 2015 Scheme Performancg Repdtay . 2 01 6,
Answers to praearing questigion notice SIRA, p 4.
S | R@omputsory Third Party 2014 Scheme Performance@®eporNo v e mb e r 2015,

Er nst &Statednsuragmce Reégulatory Authority: Review of selected performance indicators
of the NSW CTP Scheme 2615 May 2016, p 6.

MA A Annual Report 2013/84, Oct ober 2014, p 46
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2.20

2.21

2.22

2.23

2.24

2.25

STANDING COMMITTEE ON LAW AND JUSTICE

Factors that affect scheme efficiency include insurer profits, acquisition costs, legal anc
investigative costs, and other claims handlatgdexpenss>®

As at 30 June 2015, claimants were receiving 45 per cent of premiums paid t insurers.
Between 2007 and 2014 the proportion of premiums received by injured people in benefits
averaged between 50 and 60 pertent

The MAA previoushynotedthat CTP scheme efficiency in New South Wales is low compared
to other accident compensation schemes, which reach levels of around 6% per cent.

There has been some criticism by stakehaldergy previous reviewve$ the MAA by this
committeeas to the eracity of this method of calculating efficiency. It has been argued that
LTCS data should be included as it is the most efficient part of the scheme, which would
make the scheme more comparable to other jurisdictionsdehinetiude such dataFor

exampe, the average combined efficiency of the CTP and LTCS schemes between the
premium filing periods 2007/08 and 2011/12 was 64.4 péf cent.

Given that catastrophic injuries receive the largest compensation payments by far and have
commensurately much lemproportion of transaction and administration costs, the effect of

only reporting CTP data is that it skews the efficiency figures for New South Wales. Including
the LTCS scheme data in a combined efficiency measure gives a much more accurate over
ase ssment of the statesd motor accident cot

This matter was dealt with in some detail in thel@®1%r profit revegyort which noted:
2.1.3 Efficiency

Scheme efficiency measures the proportion of each dollar paid in Green Slip
premiuns that is directly returned to injured people as benefits. A higher proportion
of premiums paid as benefits reflects a more efficient Scheme. The MAA calculates
this measure excluding the benefits paid out on claims against the LTCS Scheme,
which is sepay regulated. Based on this measure, across the underwriting years
2000 and 2013, the efficiency of the NSW CTP Scheme averagéd 51.5%.

53

54

55

56

57

58

59

Trevor MatthewsiReport of the Independent Review of Insprefit in the Compulsory Third
Party Schend@®ctober 2015 11.

S| RMSW Mitor Accidents CTP Scheme: 2015 Scheme Performancg Repdvtay 2 0 1 6,
S | R@omputsory Third Party 2014 Scheme Performance@®eporNov e mber 2015,

MA A Refoins to the NSW Compulsory Third Party Green Slip Insurance &chemE e b r u ar
2013, p 6.

Standing Committee on Law and Justice, NSW Legislative Cowuelfih review of the Motor
Accidents Authq2§14), p 24.

Trevor MatthewsReport of the ndependent Review of Insurer profit in the Compulsory Third
Party SchendeOctober 2015 12.

It should be noted, however, that a scheme with a higher proportion of premiums paid as direct
claimant benefits might not outperform a scheme with a lowespomding proportion. For
example, expenditures on claims handling can both improve the operation of the overall scheme
and reduce the proportion of premiums paid as direct benefits. Similarly, the impact of higher
superimposed inflation on benefits widrease the measured efficiency of the scheme without
increasing the actual efficiency.
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2.26

2.27

2.28

2.29

2.30

A number of factors have an impact on this measure:
| profit margins (being higher than expected);

1 acquisition expees;

1 legal and investigation expenses; and

1 other claims handling expenses.

The MAA noted that efficiency in the Scheme is low compared to other accident
compensation schemes, which reach levels of around 65%. Howevecthenoss
comparisons are complied by the fact that the benefits payable under each scheme
differ. In particular, some stakeholders have noted that combining the efficiency
measure of the CTP Scheme and the LTCS Scheme would make this more
comparable to the thumhrty insurance schesnén other states. Between the
premium filing periods 2008 and 20%12, the MAA reported that the combined
measure of efficiency of the NSW CTP Scheme and LTCS Schemes averaged 64.4%.

The benefit of including LTCS scheme data was highlighted agmrttdsineview bipr
Andrew Morrison, Senior Counsel and spokesperson, Australian Lawyersvithicatald
the committee:

We already have a hybrid sehemwhen scheme efficiency is said to be 45 per cent,

that fails to take into account multiple nagltfalements; specifically, lifetime care,

blameless accidents, special provision for children and the ANF [Accident
Notification Form]that is, the first $5,000 is no fault. Those are the things which take

the scheme to 64.4 per cent scheme efficiedcy & t h a't is comparabl e
schemes or indeed better than rffost.

However, the governmehasmaintaiedthat LTCS data cannot bdoptel as a combined
efficiencyratio due to differentiations in structure, cash flows and operation of the CTP and
LTCSscheme¥&.Nevertheless, the overall efficiency measure has been able to be provided for
the period from 2008 to 2012, as set oparagraph 2.25 above

In the 12h review of theMAA, the committee made a recommendat®include the data

for combined TP and LTCS scheme efficieicyn annu al reports.
response to that recommendation and the ¢
discussed in chapter 3.

Another factor impacting scheme efficiency has been a significant im¢heasember of
small claim® particularly legally represented small claims. This issue will be examined in
chapter 4.

Insurer profitability

As receivers of public money that is compulsorily levied, s 5(2)(d)MdtoheAccidents
Compensation Ac®18Quires CTP insurers to account for their actual profit margins. Section

60

61

62

Trevor MatthewsirReport of the Independent Review of Insurer profit in the Compulsory Third
Party SchenjeOctober 2015p 11-12.

Evidence, Dr Andrew Morriap Senior Counsel and Spokesperson, Australian Lawyers Alliance,
17 June 2016, p 49.

S| RMSW Mutor Accidents CTP Scheme: 2015 Scheme Performancg Repdvtay 2 01 6,
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2.31

2.32

2.33

2.34

2.35

STANDING COMMITTEE ON LAW AND JUSTICE

28(1) of the Act requires insurers to dis@doseh e pr of i t apnemiugisbasedo n w
and the actuarial basis for calculatiatptmt o f i t. mar gi no

Insurers are required teport to the government regulator (formerly the MAA, now SIRA)

on two types of profits: prospective and realised. Prospective profit refers to the amount the
insurer expects to receive at the time of filing a premium, given assumptions about the
number & claims it expects to pay out, investment returns and premium income. Realised
profit is what the insurer actually makes in profit in a given year once all costs and income
have been accounted for.

Due to the o6l ong t ai Ingthaftane fromeaotificétiontofaanotsrc h e r
accident claim to finalisation of that claim) it may take up to six years before the realised profif
on a policy can be determined with any cerfaifityrough the number of accidents/claims
may be known in a yeauperimposed inflation will not be known until claims are firialised.

The extent to which projected profit margins align with the actual profits made by insurers
depends on the extent to which the &ssumg
The long delay betwethe timeclaims are reported atine timeclaim payments are finalised
means that there is significant inherent uncertagardinghe ultimatecosts ofclaims

Insurers typically allow for this uncertainty in the form of higdraiyms?®

As in each of the 12 reviews of the former MAA by this committee, the issue of insurer
profitshascontinuel to be a key concedafi stakeholders.

As in each review by this committee the regulator has asserted that measures are in place
addres insurer profits. As figure 3 on the following paajees clear, none of the measures to

date has proven effective. It is therefore incumbent on the government and this committee to
retain close oversight of the effectiveness of any measures annotnecestbiator to see if

they have a measurable impact on the unacceptably high level of insurer profits in the scheme

63

64

65

66

MA A Annual Report 2013/™4, October 2014, p 21.

Trevor MatthewsiReportof the Independent Review of Insurer profit in the Compulsory Third
Party SchenjeOctober 2015 2.

MAA, &Annual Report 2014/15, November 2015, p 20.

Trevor MatthewsiReport of the Independent Review of Insurer profit in the Compulsory Third
Paty Schem@October 2015 i.
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Figure 3 Comparison of profit by accident year (ending 30 Jurfé)

Profit by accident year using June| Profit by accident year using
Accident year 2014 data June 2015 data
Profit Profit margin Profit Profit margin

(Sm) (%) (3m) (%)

2000 451 ]| 453 ]|
2001 373 29 376 28
2002 362 27 357 27
2003 412 30 411 30
2004 305 21 301 21
2005 373 26 373 26
2006 281 19 286 20
2007 316 23 7 23
2003 144 12 154 13

2009 44 4 66 5
2010 125 9 156 1
2011 269 17 253 19
2012 253 15 314 18
2013 214 12 351 19
2014 166 8 408 20
2015 281 13
Total 4,108 19 4,911 20
Total excluding 2015 4,108 19 4,630 2

2.36 It is important to note thatree its seventh review in 2006 upgd2thand final review of
the MAA in 2014, & committee has stated that its responsibility was to oversee the
performance of the MAA in the exercise of its functions undeiotioe Accidents Compensation
Act, and that the committee does not have da@let as an actuary in examining the issue of
insurer profit§® During this review the committee has continued to choose not to take an
actuarial role, however, this does not preclude the committee undertaking this role in the
future.

Level of insurer pofits

2.37 Between 2000 to 2015, actual profits realised by CTP insurers exceeded the expected profi
reported to the MAA in all but one year. The expectedsdilgtt by insurers averaged
aroundeightper cent, while the actlevel ofprofits realised avaged 19 per cediteaching
atotalof $2.4 billion over the period.

67 S| RA, ONSW Motor Accidents CTP Scheme:. 2015

68 Standing Committee on Law and Justice, NSW Legislative Cowelfth review of the Motor
Accidents Authq2iy14), p 25.

69 Answers to questions on notice, SIRA, 14 July2616,
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2.38

2.39

2.40

2.41

2.42

2.43

2.44

STANDING COMMITTEE ON LAW AND JUSTICE

Factors identified by stakeholders in the 12th review of the MAA (and earlier reviews of the
MAA by this committee) considered to have contributed to the disparity betweenygospecti
and realised profits include large prudential margins, lower than expected claims frequency
lower than forecast superimposed inflation and a lack of competition between insurers in the
marketplacé.

Lower than forecast superimposed inflatiwas cotinued to contribute to insurer profits, as

noted by the MAA in its 2014/15 Annual Report which stated that these levels of
superimposed inflation in the scheme over the past five years had contributed to higher thar
anticipated insurer profit margifs.

The report stated that the long term superimposed inflation avetlagescheme is 2.8 per
cent; however, unusually, there had been no superimposed inflation in re€ent years.

The MAA advised that it had respealldwebde t o 1
estimates of superimposed inflation in premiums filings and introducing revised Premiums
Determinatin Guidelines. 0

The new Premiums Determination Guidelines,
more robust framework for the scrutinjoh sur er f il i ngsa. The gu

provide more detailed information on the assumpiimherlying their projectioimsorder to
determine whether their proposed premiums are appropriately’priced.

In addition, the revised Guidelinesaddice Note imposes an affordability ceiling on CTP
premium prices by stipulating that the average maximum payable for a passenger vehicl
(excluding GST) must be within 50 per cent of the average weekly earnings for New South
Wales workers.

In regard tacompetition in the marketplace, the number of insurers has decreased since the
commi tteeds 12t h r 2uich daving exXited tthie enarkiet/0A 1 March t h
2016”7 As noted in chapter 1, there are now six insurers in the CTP scheme, which are ownec
by four insurance group$o new insurersaveenteedthe scheme for oveB years®

70

71

72

73

74

75

76

7

78

Standing Committee on Law and Justice, NSW Legislative Cowelfih review of the Motor
Accidents Authgi2@14), pp 2830.

Superimposed inflation refers to increases in claims cosamaabdove normal inflation. It is a
regular feature of compensation type schemes.

MAA,6 Annual Report 20p21/ 156, November 2015
MAA, &nnual Report 2014/%5, November 2015, p 21.

MAA, &nnual Report 2014/%5, November 2015, p 21.
MAA, &Annual Report 2014/15, November 2015, p 18.
MAA, &Annual Report 2014/15, November 2015, p 22.

SIRA,NSW Motor Accidents CTP Scheme: 2015 Scheme Perfdma0&@Redert1; Zurich,
CTP Green slips http://www.zurich.com.au/content/zurictau/business/commercial
insurance/ctggreenslipmsurance.html

Trevor MatthewsiReport of the Independent Review of Insurer profit in the Compulsory Third
Party SchenjeOctober 2015, ya.
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2.45

2.46

2.47

2.48

2.49

2.50

The committee recommended in the 12th review that the New South Wales Government
consult with stakeholders during its review oMbir Accidents Compensationdéwotify

barriers to new entrants and any means to encourage greater competition while maintainini
longt er m scheme sustainability. The govern
discussed in chapter 3.

Measures to improve competition between insueses also addressed in an independent
review of insurer profits, which is discussed below.

Review of insurer profits

Due to the significant and ongoing disparity between prospective and realised profits, which
has continuously landed in favour of insutleessommittee recommended in its 12th review
of the MAA that there be a prompt review into the high level of insurerprofits.

The government agreed to tt@isommendatigrand commissionedeview conducted by an
independent Chair, Mirevor Matthewsand Deloitte The review examined scheme design
and market competition issues, and identified opportunities for improving scheme
regulatiorf’

The2015Insurerrpfit reviengportconcluded that broadly the scheme is meeting its original
policy goals of affdability, sustainability and efficiency; however, that structural factors
within the scheme could be addressed to simplify the premium system and introduce greate
transparendy. The review made 21 recommendations around simplifying the system,
encouragig insurers to compete for the majority of risks and addressing the$scresse
subsidies in a more effective and transpareft way.

Thereview recommended twey reforms to introduce free rating for the majority of risks

and to pool the most underfled policiesThe intent of these recommendatiasiso

promote competition among insurers (including by opening up the system to new entrants
who are currently deterred by the existing -sud=sidied) and maintain affordability for

poor risks? The govenment advised that both recommendations, which would involve a
significant change to scheme design and take several years to ifnpeendrging
considered within the context tbie currenpremium system revieimentioned earlier at

2.18)°

79

80

81

82

83

84

85

86

Standing Committee on Law and Justice, NSW Legislatineil Covelfth review of the Motor
Accidents Authq2iy14), p 38.

MA A Annual Report 2014/15, November 2015, p 20.

Trevor MatthewsirReport of the Independent Review of Insurer profit in the Compulsory Third
Party Schenjéctober 2015pp Fii.

Trevor MatthewsiReport of the Independent Review of Insurer profit in the Compulsory Third
Party SchendeOctober 2015 viii-ix.

Trevor MatthewsiReport of the Independent Review of Insurer profit in the Compulsory Third
Par ty ,OSaobex201s diii.

Trevor MatthewsiReport of the Independent Review of Insurer profit in the Compulsory Third
Party Schengectober 2015 ix.

Trevor MatthewsiReport of the Independent Review of Insurer profit in the Compulsory Third
Party Schendectober 2015 viii.

Answers to questions on notice, SIRA, p 18.
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2.51

2.52

2.53

2.54

STANDING COMMITTEE ON LAW AND JUSTICE

The remaimig recommendatiotisnvolve an interim set of reforms to refine the current
scheme to improve competition between insurers and increase transparency and
accountabilit$?

The committee was informed that SIRAIn the process amplementing the evi ewd s
recommendations, wittD recommendatiorgving been introduced or commencing later

this year, two being incorporated into the new premium scheme design currently under
development, sourrently being investigated or considered withpréh@umsystenreview

(which includes the two kegform recommendationmentionedin 2.50),two requiring
legislative change, and one (involving a refiww changésiue to be undertaken in 26718.

Claims experience

Claims experience reflects the usage of the schdownm the number of claims and
notifications.

As seen in thdable on the next pagaesat the end of June 2014, a total of 186,203
notifications had been received by the MAA in relation to accidents since 5 October 1999. Of
those notifications, 69 pent were full claims, 20 per cent were Accident Notification Forms
(ANFs) (see chapter 1 for explanation of ANFs) and 11 per cent were workers compensation
recovery claints.

87

88

89

90

With the exception of recommendation 21 which involves a subsequent review to examine the
impact of changes implemented.

Trevor MatthewsiReport of the Independent Review of Insyrefit in the Compulsory Third
Party Schendéctober 20150 ix-xi.

Answers to questions on notice, SIRA, received 14 July 201@ ac h me n't 1, O6Pr
Recommendationsd, p 1.

MA A Annual Report 2013/84, Oct ober 2014, p 51.
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Figure 4 Number of claims and notifications*

ANFs Full claims
‘Workers

Ab- Mot compensation Direct Total Estimated
Accadent  fault at-fault  Total recoverles Converted ful ful Tota IBMR=* ultimate
year! AMF  AMFs  AMFs (5151z) ANFs claims clalms notifications? estimates notifications
1999-00 0 2662 2662 1,89 1154 0075 12229 16,782 0 16,782
2000-00 0 2897 2897 1.829 1,402 7207 10609 15,335 0 15,335
2001-02 0 26598 2608 1.682 2,024 5420 07353 13,732 0 13,733
2002-03% 0 3528 2528 1.608 2870 5454 8324 12,460 0 12,460
2003-04 0 2264 2264 1.567 2871 5590 B.461 12,292 0 12,292
2004-05 0 2033 2033 1.649 2675 5404 8079 1,761 Q N.761
2005-06 0 1900 1900 1.547 24095 5248 7743 1190 Q njad
2006-07 0 1,650 1,630 1,442 2,121 5525 7646 10,738 2 10,740
2007-08 o 1282 1282 1.244 1896 5727 1623 10,249 16 10,265
2008-09 0 2,099 2,000 1407 2410 577 8,127 ne33 48 11,681
2009-10 253 2085 2338 1,322 258% 58283 B466 12026 97 12,223
2010-1 695 2240 2935 1,315 2970 5923 8,803 13,142 193 13,336
20m-a2 883 2425 31308 oa3 3198 5963 9,161 13,462 343 12,805
200213 908 2616 3614 269 3192 5,242 0434 12317 584 13,901
201214 647 2675 3322 43 1326 3,291 4 617 7.082 2,910 10,892
Total 31,476 34,054 37530 19,8908 40,087 88,678 128,765 186,203 4,195 190,308

Mote

1. Accident years run from 1 October to 30 September. 2013,14 has only 9 months of exposure as at June 2014

2. Total Notifications = Total ANFs + Workers Compensation Rec + Total Full Claims

2. IBNR - Incurred But Not Reported claims, are estimated from actuarial models

4. CTP Clalms data as at Jun 14

5. Full claims as defined in Section 74 of MACA 1920,

6. ANFs as defined In Saction 49 of MACA 1990

7. Workers compensation recoveries (515123 have been shown as a separate category. so that undenying scheme trends as from 2010471 are not
distorted by the change to the Workers Compensation legtsiation which has narrowed the definition of journey clalms.

2.55  The number of total notificationsceived (originally by the MAA but now by SIRA) as at the
end of May 2016 was 218,%59.

2.56  Casualty numbeisave continued to fall in recent years (from around 25,3@®8nto
around 20,500 in 2015); howetrex,number of full claims (excluding workerspensation
recovery claims) has increasest the same periofitgm around 7,500 to around 12 )580
largely due tan increase in the propensity to claner the last seven yeficsn 30per cent
to a little ove60per cent®

2.57 Therewasa general dec8 in the ultimate number of workers compensation recovery claims
claims betweeR001 to 2012which wagonsistent with the reduction in casualty numbers
over the same periotihis was followed by substantial 79 per cent reduction in workers
compensatio recovery claim numbers from 2012 to 20d%ch translates to 270 fmw
recovery claims each quartergflecing legislative changes in 2012 to New South Wales
workers compensation journey claims which prevented people injured in a journey to or from
work from being able to makelaim under workers compensafithhis is illustrated in the
graphon the nextpaget he grey |l ine indicates the sch
the yellow line shows actual figures to 2015).

o1 MAA, ORepstua®2 013/ 1406, October 2014, p 51.
92 Answers to questions on notice, SIRA, p 9.

93 Er nst &Statednsuramce Reégulatory Authority: Review of selected performance indicators
of the NSW CTP Scheme 2615 May 2016, p 2.

94 Evidence, Mr Anthony LeaBhief Executiv&§IRA Deputy Secretary, Better Regulation, 17 June
2016, p 77.

95 Ernst & Y Reuey of sefe@dd Refformance indicators of the NSW CTP Schdme 2015
May 2016, p 16.
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2.60
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Figure 5 Ultimate number of claims for workers compensation recoveri€s
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Concerngegarding the removal of journey claims from the workers compensation scheme
and the protectioaf injured workers will be considered in chapter 5.

In regard to ANFs, the ultimate number of atfault ANFs reduced between 2001 and
2008, but subsequently increased after the maximum benefit was raised from $500 to $5,00
Overall, ANF claim numbers increased by 79 per cent from 2008 to 2015, although the rate of
increase has slowed significanttjie last three yedfs.

The ultimate number of-&ult ANFs has been increasing since they were introduced in 2010,
although the rate of increase has slowed in the last thre¢geaser,Ernst & Young

expect the number of-ftult ANFs to continuencreasing as more people become aware of
this benefit?

96

97

98

Ernst & Y Reuey of seie@dd Refformance italisaf the NSW CTP Scheme 2015
May 2016, p 16.

Ernst & Y:dReviey of sefe@dd Refformance indicators of the NSW CTP Schdime 2015
May 2016, p 16.

Ernst & Y Reuey of sefe@dd Refformance indicators of the NSW CTP Sché&me 2015
May 2016, p 16.
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2.61 The graphbelowillustrates the ultimate number ofaatlt and not atault ANFs. The 2014
l ines show the scheme actuaryods predicted
actual figres.
Figure 6  Ultimate number of claims for ANFS®
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2.62  The total number of claims (including workers compensation recovery claims and ANFs)
decreasebetween 2001 and 2088dhas been increasisigce While the overall number of
claims appesato have rduced in 2013t was due to thehanges to workers compensation
journey claimsSince 2014he increase in claim numbkesresumediue toan increasm
claims for legally represented minor severity injuries and moderate severityvimglries,
reach a historic high in 201®verallthere was a 58 per cemtreasef claimsbetween
2008 and 2018’

2.63 Issues with the increase of legally represented minor severity injury claims will be examined i
chapter 4.

2.64  The graphon the following pag#lustrates conibed claim numbers from various injury
severities and claim types between 2001 and 2015.

99 Ernst & Y:dReviey of sefe@dd Refformance indicators of the NSW CTP Schdime 2015
May 2016, p 16.

100 Ernst & Y Reuey of sefe@dd Refformance indicators of the NSW CTP Schéme 2015
May 2016, p 17.
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Figure 7 Ultimate number of full claims and ANFs'®*
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Injury prevention and management

2.65  SIRA has responsibility for injury prevention initiatives under s 206(2KfylofahAccidents
Compensation Bader the Act, SIRA is required to provide funding for measures to prevent
or minimise injuries from motor accidents, and for safety education.

2.66  SIRA advised thdbllowing its establishment in September lasityisaurrently reviewing
the researclyrants, funding and sponsorship provided by the government in relation to the
schemelt advised that it will not enter into any new program funding arrangements until it
completes is review later in 2QdiBough acknowtlged its commitment to continuing the
investment initiated by the former MAA in injury prevention and injury management,
including theestablishment of thédohn Walsh Centre for Rehabilitation Reseahith
focuses on research and education in rehaiiliaid injuryrelated disability?

2.67 Duringth s ¢ o menirentte\dew & soncemasraisedaboutdelagin claims settlement
times and the impact on injury management. Dr Mary Langcake, NSW Trauma Chair of the
Australasian College of Surgeons exgl#iad:

The wait times for finalisation of claims, particularly in terms of those most seriously
injured, places an impact not just on the patient but the families. The impact is not
just physical but financial and emotional and it impacts their abidicpver. We

know that the earlier folk can access good rehabilitation the more likely they are to
return to dayo-day activities, work activities and be functioning members of
society®

101 Ernst& Yo g, R8view & selected performance indicators of the NSW CTP Sché&me 2015
May 2016, p 17.

102 Answers to prhearing questison noticeSIRA,p 7.

103 Evidence, Dr Mary Langcak&sW Trauma Chair, Royal Australasian College of Sulgedmse
208, p 14.
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2.68

2.69

2.70

2.71

2.72

2.73

2.74

Concernwas alscexpressed bpr Langcake that inadequate data degarroad traffic
incident data was impeditie g 0 v e r nahiltyntd inplement strategies for preventing
road trauma:

€ prevention of road trauma is obviously going to be one of the ways of reducing
what needs to be paid out, and to be able to loskattgies for prevention we
obviously need good d&awe could hypothecate some of the fees that CTP garners
towards supporting a trauma registry because without data to be able to look at
patterns of road traffic incidents, black spots, et cetera @ecthéent schemes that

might reduce road trauma, and to see if they are working, then we are looking at
increasing rates of injury. We know already that deaths in this State have gone up from
road trauma, which is really disappointing, and we can extfapoldteat that as

deaths have gone up so have serious infdries.

At 30 June 2014 there were 307 reported road fatalities in New South Wales for the year witl
20681 people having been injuf€iThere have already be&3 2eported deaths for 2016
(as at August 2016up from B8 at the same time last y&ar

Committee comment

The committee notes the upward trend of G&gnprices since 20Q7which has been a
continuing trend throughout our previous reviews of the former MAA, arttigHattors
contrbuting to this trend includen increasing frequency and propensity to claim, rising
claims costand lowgovernment bond yieldg/e note that affordabilitend efficiencyf
premiums hee alsobeen impacted kasignificant increase in legally representedl claims

and fraudulent and exaggerated claims, and will address this issue in chapter 4.

The committeeacknowledges th& RA plans to address the issue of affordability through
premium reform and is currently undertaking a full review of the preystamwhich is
due to be completed shortly. We look forward to seeing the outcome of that review.

In regard to insurer profitability, the committee commends the government for implementing
our recommendation from the 12th review of the MAA to commasimniependent review

of insurer profits. We also commend the g
recommendations of that insurer profit report. The committee will be closely reviewing these
measures to see if they have any meaningful impactuzing the unacceptably high levels

of insurer profits in the scheme.

The committee acknowledges that the government has responded to the issue of
superimposed inflation, which is considered to be a key contributing factor to higher than
expected insar profits, by revising the Premium Determination Guidelines to provide a
more robust framework for the assessment of insurer filings. We support this measure.

The committee also notes the concerns expressed by the Australasian College of Surgeol
regardig the impact of delays in claims settlement times on injury management and the neec

104

105

106

Evidence, Dr Langcake, 17 June 2016, p 14.

NSW Go v e Roanh #affic ¢grashies in New South Wales: Statistical statementyéar the
ended 31 December 2614 p 6.

NSW Government,Transport for NSW, Centre for Road Saf&igtistic§21 July2016),
http://roadsafety.transport.nsw.gov.au/statistics/
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for better data regarding road traffic incidents to inform road trauma prevention strategies.
We encourage the government to consider these issues, including by athevieve il

data on delays, gmrt of its review of its current injury prevention and management
commitments, and look forward to hearing the outcomes from SIRA. The committee will
keep a watching brief in this area.
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Chapter 3 Recommendations from the previous
scheme review

This chapter examines the response to each of
review into the CTP scheme, when it was under the jurisdiction of the former MAA.

Recommendations from the 12theview of the exercise of th functions of the
Motor Accidents Authority

3.1 This section examines in turn the response by the govéfhrteeneach of the
recommendati ons ma d eviawrnf the bxercise of thenfurtctiores @fGhe 1 -
MAA, and assesses any further actions giat response was tabféd.

3.2 In considering these recommendations it is important to acknowledge that the MAA has since
been abolished and t8afety, Return to Work and Support Boardéydled2and that they
have been replaced with SIRA andSthte Insurance and Care GovernanceeSpe20isly.
Nevertheless, the CTP scheme and many of the issues raised by stakeholders regarding
operation have remained the same.

Recommendation 1. Motor Accidents Advisory Committee

MAA 12h review recommendation 1That the Minister for Finance and Services

establish a Motor Accidents Advisory Comeniiteler section 10 of tBafety, Return t
Work and Support Board ActtRatlid compriseof members from the legal, insurancg
health and community sectors.

3.3 The formerSafetyReturn to Work a®dpport Board Awde provision for the Minister for
Finance and Services to establish advisory committees at his or her discretion. The function
of these committees were also at the discretion of the Minister, but could inchighimyes
and reporting on matters relating to the e

3.4 Concern was expr e 52theedievof the MARA by the dlewrnSoutht\Walesd s
Bar Association that no advisory committees had been appointed under this progision. T
association considered that a formal advisory committee would facilitate better stakeholdel
interaction with the governméft.

3.5 Thegpver nment 6s r ¢hse [AAWSUE establishtae atlvisbriy @immittee with
representatives of the customers estihemend expert advisors, but that it did not intend
at that time to establish the advisory committee under s 10Saféty Return to Work and
Support Board Atttadded that the MAAadexisting arrangements for seeking input from

107 Correspondence from the NSW Government to the Clerk of the Parliaments, 12 January 2015.

108 Standing Committee on Law and Judti&dV Legislative Councilyelftiheview of the erertithe
functions of the Motor Accidents Kxhayity

109 Standing Committee on Law and Jushiwelftiheview of the exercise of the functions of the Motor Accic
Authoritypp 89.
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members of théegal, insurance and health sectord was seeking to get more input from
injured people and vehicle owners through the establishment of an advisory committee
structure that facilitated input from these direct scheme stakehblders.

3.6 Following the abolmsnent of the MAA in 2015%5IRA commencedhew consultations with
key stakeholders on the most effective way to engage on issues affecting fhe scheme

3.7 SIRAsubsequently advised the committee during this teeieidid notplanto establish a
customer adsay committeepreferrirg instead to utilise a range of consultation mechanisms
on issues as they arbse

3.8 Mr Anthony Lean, Chief Executig®diRAand Deputy Secretary Better Regulaterated
S | R idtérgion for an open consultative approach domgrd:

Over our first 10 months you will have seen in practice the way we intend to operate,

which is in an open and transparent manner, and by being genuinely engaged in
consultation. Shortly we will be releasing a formal stakeholder engagement strategy
which outlines how we will continue to engage with our stakeholders across the

schemes we reguldte.

3.9 During the current review, stakeholders commended the Mimidtamovation and Better
Regulationthe Hon Victor Dominello MP, for his open and colative approach to
consultation on the scheme. For exanMiléAndrew Stone SC, Barrister, New South Wales
Bar Associatios ai d t hat the association had been
SIRA and the government over the last six months regéndioperation of the scheme,
including claims and fraud problems and scheme reform. Mr Stone eappessétio for
t he Mi ni appraachfakhouggpggeastethere was still room for improvement:

[The current reform] process has been doredramatically different way to the
experience we had in 2013 when there was a much motthroragth approach.

This has been very different and we would like to acknowledge the Minister's role in
that. Things have been done frankly, openly, honestlyithnd high degree of
consultation. It is to the credit of the Minister that that is the way this has occurred
and we very much appreciate it. Having said that, we think there is still further scope
for improvement in the consultative proééiss.

3.10 Likewise Dr Andrew Morrison,Senior Counsel and spokesperson, Australian Lawyers
Alliance, who attended consultation discussions as a Bar representatifé]satéidister
has been very open and helpful and has listened and engaged with us. We have real
app eci at™d thatd.

110 Correspondence from the NSW Government to the Clerk ofdientemts, 12 January 2045.
11 Answers to prhearing questions on noti&¢éRA 14 June 2018¢ttachment 1, p 1.

112 Answers to questions on notice, SIRA, received 14 July 21 ac h ment 1, OPr
Recommendationsd, p 1.

113 Evidence, MrAnthony Lean, Chief Executiv@|RA and Deputy Secretagetter Regulation
17 June 2016, p 68.

114 Evidence, Mr Andrew Stone SC, Barrister, New South Wales Bar Association, 17 June 2016, p 2.

115 Evidence, Dr Andrew Morriso8CG Senior Counsel and Spokesperséustralian Lawyers
Alliance, 17 June 2016, p 55.
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Mr Tim Concanon, Member, Injury Compensation Committesey Society of New South
Walessimilarly commentedt]he society also wishes to express its appreciation for the open
and collaborative approach the Government has adoptedintespe f t he Mef or m

Committee comment

The committeenotes that a number of stakeholdessnmendd Mi ni st er Do mi
approach to the recent consul t aterndeavostoon s
provide an inclusive and wide rangingualbative practicaéVe too commend the Minister

and the government for their open approach to consultatidnakntbrward to reviewing

S | R frinal stakeholdengagement strategy, due for release shortly.

Recommendation 2: Motorcycle CTP premiums repbr

MAA 12th review recommendation :2ZThat the Motor Accidents Authority publish §
Ernst & Youmy report into motorcycle CTP premiums as soon as it has been co
and provide it to the committee.

Thec o mmi tlathereviéve repomoted concerns fromhé Motorcycle Courocof New
South Waleshat the MAA had failed to provide it with requested information on repeat
occasionsor had provided it in forms that were difficult to inte@ratludng in particular

an Ernst & Youngeport commissioned in 2040 motorcycle CTP premiumé

The MAA responded that at the time of t h
presentation was all that had been available in regard to the Ernst & Yotngutepat

once the report was finalised it would be provided to the government and it would then be up
to the government to determine what to do witfi it.

The committeeeecommended thahe MAA publish the report as soon as it had been
completed and pvide it to the committe€.

The government supported this recommendatioma¥drch 201@ublishedhe report by
Ernst & Young entitledReview of Green Slip Premium Setting for Mot@@¥4lasd2000
provided it to the committé®@

116

117

118

119

120

Evidence, Mr Tim Concannon, Member, Injury Compensation Committee, The Law Society of
New South Wales, 17 June 2016, p 58.

Standig Committee on Law and Justiceelftiheview of the exercisduwfdtiorisgite Motor Accidents
Authoritypp 1611.

Standig Committee on Law and Justiceelftiheview of the exercise of the fitimetMogo Accidents
Authoritypp 1312.

Standing Committee on Law and Justieelftheview of thereise of the fundtittresMotor Accidents
Authorityp 12.

Answers to praearing questions on noti&RA receivedl4 June 2016 At t ac hmen't 1,
Report Recommendationsd, p 2.
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3.17

3.18

3.19

3.20

3.21

3.22

3.23

During the currenteview the Motorcycle Council expressed further concerns that it was still
not receivingrequestedinformation’ Mr Guy Stanford, Member, CTP Committee,
Motorcycle Council of New South Wales said that the council has been trying to obtain
certain tglzata foeight years nowd, e c | @wteihawveg beén here before asking for these very
figurTreso.

In response, Mr Lean stated that SIRA believed that it had provided most of the data
requested, and thiatwas willing to meet with the Motorcycle Coundilo  wtexaétly o u
where the gap is®from their perspectived.

The committee was informed that Mr Lean subsequently wrote to and met with the Chairman
of the Motorcycle Council regarding the availability of data and provided copies of some of
the information requtesl™*

Committee comment

The committee notes that the Motorcycle Council has been raising concerns about request
for data not being adequately met by the former MAA (and now SIRA) for the past eight
years.

We also note that the MAA and SIRA have beeneokidw that they have adequately
provided the information requested, and a
Mr Lean, to try to cooperate with the cour

It is not clear to the committee, however, if SIRA has fully satisfiedqtrests for
information from the Motorcycle Council s
the council. If not, for the purposes of transparency we urge SIRA to continue working with
the council to address this issue.

Recommendation3: Exemption of cases from Claims Assessment Resolution Service

MAA 12h review recommendation 3That the Motor Accidents Authority, in
consultation with stakeholders, address the issue of insurers denyyngnidsyiksiection
95 ofMotor Accidents Compensation Actek@a9ot cases from the Claims Assessm
Resolution Service.

An issue was raised during 1Béh reviewegarding the impact of the casSwialley v Motor
Accident Authority of New Soutf*Wales95 of théviotor Accidents Compensati@pect

121

122

123

124

125

Evidence, Mr Guy Stanford, Member, CTP Committee, MotoBmyateil of New South Wales,
17 June 2016, p 21; Evidence, Mr Brian Wood, Secretary, CTP Committee, Motorcycle Council of
New South Wales, 17 June 2016, pp23

Evidence, Mr Guy Stanford, 17 June 2016, p 23.
Evidence, Mr Anthony Lean, 17 June 2086,
Answers to questions on notice, SIRA3.

[2013] NSWCA 318.
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3.26

3.27

3.28
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(informationabout theSmallegase is available in th2th review repodt paragraphs 2:47
2.63)°

A

assessment of 0

Section 95(1) of the Aptr ovi des t hat an
the assessment d.

binding on any pArty to

During the12th reviewgconcern wagxpressed that followirgmalleinsurers would be
encouraged to deny liability in order to exempt cases fr@taims Assessment Resolution
Service (CARS), which would in tunctrease costs to the scheme. The committee
recommended that tHdAA liaise with stakeholders to find the most suitable method to
address thissue?®

In its responsehe governmenadvised that it hadmeneéd theMAA Claims Handling
Guidelines and Claims Assessment Guidelinesatie CARS to condugssessments of
contributory negligence, and ttfa¢ MAA had provided new liability templates for use by
insurers to increase transparency of decision making and better inform claimants as to the
process being undertak&he government advised tha MAA would monitothe impacts

and compliance dhe templates and the frequency of allegations of contributory negligence
by CTP insurer¥?

During the current review SIRA advised that following a review of the tenyhaths
included an independent audit of liabilitgmenations, it has made further improvements

and continues to monitor insurer compliance and performance in this area. It also advised tha
following the changes to the Claims Handling Guidelines, the number of claims with a liability
status iabfitydeman rii dlutlory negligend®ed has r e

Committee comment

The committee commends t he gdidressimgrenssus bfé s p
insurers denying liability exempt cases from CARS with its amendments to ihesCla
Handling Guidelines and Claims Assessment Guidetidethe introduction of new liability
templates. The committee supp&tis RAds conti nued moni,tamwr i ng
is pleased to see the reduction in these types of claims

126

127

128

129

130

Standig Committee on Law and Justicgelftheview of the exercise of the fitimetMoo Accidents
Authoritypp 1517.

Motor Accidents Compensation A£95999,

Standing Committee on Law and Justieelftheview of the exercise of the fitimetMoo Accidents
Authoritypp 1617.

Correspondence from the NSW Government to the Clerk of the Parliaments, 12 January 2015.

Answers to praearing quetions on noticeSIRA, received4 June 2016 At t ac hmen't 1,
Report Recomm&ndati onsd, pp 2
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3.29

3.30

3.31

3.32

3.33

3.34

3.35

3.36

Recommendation 4: Scheme efficiency data

MAA 12th review recommendation 4fhat the Motor Accidents Authority include th
data solely for CTP scheme efficiency and théodatambined CTP and Lifetime Car
and Support scheme efficiency in its annual reports.

It was argueduring thel2th revievthat Lifetime Care and Suppd@tiTCS)data should be
included inefficiency measures of the C3éhemeasit is the most efficient part of the
scheme, and would makenore comparabl® other jurisdictions which do include such
data.

As noted in chapter )¢ MAA acknowledged the suggestion but responded that it was not
meaningful to combine the data with the CTP scliataeas it would not be a relatable
comparison due to differesce the scherseNonetheless, the MAA did include combined
scheme efficiency data in its 2011/12 Annual Régpldnbugh not in subsequent annual
reports).

The committee recommended that the combined figures for CTP and LTCS scheme
efficiency be includedn t he MAAGs annual reports.

The government stated in its response thaipported the MAA antifetime Care and
Support Authorityworking with their respective actuartesconsider options for showing
scheme efficiency.

Since then, SIRA has advigeat the review of the CTP and LTCS schemes resultethin
scheme actuaries recommending against the use of a combined efficiéhcy ratio

During the current review, the method of calculating efficiency was again questioned, with the
Australian Lawyers liince submitting that combined efficiency enabled the scheme to be
more comparable with other jurisdictions ¢bapter 2 at paragraph 2.26).

Committee comment

The committee acknowledges the differdpeweeerthe CTP and LTCSchemes, however
maintais the viewthat combined scheme efficiency figures are valuable to enable adequate
accountability and scrutiny of the CTP scheme.

As noted at the start of chapter 2, SIRA has not yet released an annual report, therefore we d
not know which key performanandicators it will report on. We recommend that when it
does produce an annual report that it include data for CTP scheme efficiency, in addition to
combined CTP and LTCS scheme efficiency.

131 Correspondence from the NSW Government to the Clerk of the Parliaments, 12 January 2015.

32 NSW Gov e rOn the road,to abbetter CTP scheme: ®ptior reforming Green Slip
insurance in NS@V, March 2016.
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Recommendationl

That the State Insuran&egulatory Authority include the data solely for CTP sc
efficiency and the data for combined CTP and Lifetime Care and Support scheme
in its annual reports.

3.37

3.38

3.39

3.40

Recommendation 51nsurer profit review

MAA 12th review recommendation 5Fhat the Minister for Finance and Services
ensure there is a prompt review of the high level of insurer profits, and that all rel
stakeholders are consulted.

In response to ongoing concerns aboutirsy pr of i ts during all
the MAA, the committee recommended inlR& review reporthat there be a prompt
review into the high level of these profits.

As noted in chapter )& government agreed to this recommendatiorgoamahissioad a
review conducted by Mr Trevor Matthewms DeloitteFor more detail about the outcomes
of that review, see chapter patagraphs 2.4852.

Committee comment

Insurer profits is undoubtedly one of the primary issues regarding the CT& Jtieem

o 1

committee therefore commends the government for commissioning the independent insurer
profit review. As noted in chapter 2, we also commend the government for progressing the

recommendations of that review.

Recommendation 6:Competition between irsurers

MAA 12th review recommendation 6fhat in its review of thdotor Accidents
Compensation Act 1B8INSW Government consult with stakeholders to identify
barriers to new entrants and any means to encourage greater @omnvpiéiti
maintaining longerm scheme sustainability.

A related issue to insurer profits raised by the MAA duriri@tiheeviewvas the lack of

competition between CTP insurers, which was exacerbated by the declining number of

insurers and possible barriers of entry to the markétplabis. issuewvas also noted in
chapter 2 of this report.

133

Standing Committee on Law and Juskiwelftiheview of the exercise of the fitimetMogo Accidents
Authorityp 38.
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3.41

3.42

3.43

3.44

3.45

3.46

3.47

3.48

The committee recommended that the government, in its review bfotbe Accidents
Compensation éansult with stakeholders on these issues to identify barriers to new entrants
and encourage greater competitietween insurers in the schéthe.

The government supported this recommendation and advised that the independent review of
insurer profits would include examination of opportunities to better address competition in
the schem&?

As noted in chapter 2he independent review of insurer profitadea number of
recommendation® address competition issuegluding the introduction of risk pooling,
and thegovernment advised thats consideng the recommendationsthin the context of
the currenpremium systermeview(see2.502.52)

During the current review SIRA also advised that it regularly publishes scheme data,
information on Green Slip prices and premium, market share and claims data which is
available to any potential new entrahts.

Committee womment

The committee is pleased that tinelependent review of insurer profits examined
opportunities and made recommendations to improve competition in the CTP marketplace.
We acknowledge thtte governmenis considering these recommendat@aspart othe
premium system review dadk forward teseeing the outcome of that process.

Recommendation 7.Scheme performanceeport

MAA 12th review recommendation 7fThat the Motor Accidents Authority provide a
report annually to the committee by 30 April that includes a comprehensive revie
scheme performance in the nmresentaccident year, including an analysis of the dri
of high levels of insurer profits.

Under s 28 of th&lotor Accidents Compensatioa M&A had a statutory obligation (which
now rests with SIRA) to assesaiars profit margins and the actuarial basis for calculating
those margins, and to include a report on these assessments in its anntfal reports.

During its11th review repothe committee considered the MAA was not adequately fulfilling
its statutory dipation to report annually on scheme performance in its annual'feports.

In the 12th reviewthe committee met with representatives from the MAA to discuss the
reporting requirements under s 28. During the meeting the MAA representatives advised tha

134

135

136

137

138

Standing Committee on Law and Jushieelftheview of thereise of the fundtittresMotor Accidents
Authorityp 38.

Correspondence from the NSW Governmerihé Clerk of the Parliament® January 2015.
Answers to questions on notice, SIRA, p 4.
Motor Accidents Compensation AP8999,

Standing Committee on Law andstice, NSW Legislative Courigleventeview of the exercise of the
functions of the Motor Accidents Authority and the Motor Audahis Louncil
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3.51

3.52
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it wes difficult to provide more detailed-topdate information on scheme performance in

the annual reports due to the timing the report was required to be presented to the Minister. It
suggested that the annual report may not be the most appropriateforepideiding

detailed analysis of scheme performéahce.

The committee therefore recommended that the MAA produce a separate report containing a
more comprehensive analysis of scheme performance, including the drivers for insurer profits
profit margin premms and the actuarial basis for calculating those margins, and that this
report be provided to the committee by the end of April eacH’year.

The government agreed to this recommendation, and SIRA has since provided the committee
with 2014 and 2015 CTP ente performance repottsThe MAA also undertook to provide

high level scheme metrics and an overview of the performance of the MAA in its annual
report'*?

Committee comment

The committee commends the government for agreeing to this recommendation, and SIRA
for providing the comprehensive scheme performance reports. The reports provide valuable
information and transparency for stakeholders, and the committee is now satisfied that the
reporting requirements under s 28 ofMlagor Accidents Compensatimn b&ihg adequately

met.

Recommendation 8:Superimposed inflation

MAA 12th review recommendation 8Fhat the Motor Accidents Authority proactive
consult with stakeholders and report twice yearly (once in the annual reportiand ¢
the April report (see recommendation 7) on superimposed inflation risks and stra
address them.

In order to ensure that the scheme is affordable and equitable, the committee in its 12th
review considered there was merit in proactively considering any potential sources of
superimpogk inflation as and when they become apparent. The committee therefore
recommended that the MAA consult with stakeholders and report biannually on
superimposed inflation risks and strategies to addres$them.

139

140

141

142
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Standing Committee on Law and Juskiwelftieview of the@se of the functiding Motor Accidents
Authorityp 45.

Standig Committee on Law and Justicgelftheview of the exercise of the fitimetMoo Accidents
Authorityp 45.

Answers to prbearing questions on noti€&RA receivedl4 June 2016 At t ach ment 1,
Report Recommendations®dé, p 3

Correspondence from the NSW Governmeihé Clerk of the Parliamerit& January 2015.

Standing Committee dwaw and Justicéwelfthewiew of the exercise of the fitimetidts dccidents
Authoritypp 4546.
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3.53 The government supported this recommendatfoand in the current review SIRA
confirmed that it has conducted discussions with CTP insurers and legal professionals in
relation to superimposed inflation, and that both the 2014 and 2015 CTP scheme
performance reports and t htanahsisdfshe Bdird 4/ 15

3.54  The insurer profit revieaiso provides an analysigh# issue. It noted thatiperimposed
inflation was a key source of uncertainty in the scheme and recommended that the
government review 0t haeaonand oossedsr measSuresta paddress mp
this source of uncertainty, with the aim of helping to close the gap between filed and ultimate
prof® t so.

Committee comment

3.55 The issue of superimposed inflation and its effect on insurer profits was discusseddn chapter
at 2.392.41.

3.56 The committee is pleased that the government supported its recommendation to consult with
stakeholders and report on the issue twice yearly, and acknowledge that it has done so throuc
SI RA60s CTP scheme per f orArhana Repart.eWedrust thkat a n d
superimposed inflation risks and strategies to address theémni be reported i
reports once they are produced.

Recommendation 9: Motor Accidents Compensation Regulation 2005

MAA 12th review recommendation 9that the Minister for Finance and Services
ensure the Motor Accidents Compensation Regulation 2005 is remaldéchbyham 1
September 2014, and that it provide for realistic and fair levels of legal costs in m
accident matters.

3.57 The Motor Accidents CompensatiBegulation 2005 governed, among other things, the
maximum costs recoverable by legal practitioners for services provided to a claimant or ar
insurer in any motor acci deraviewofntaet MAAY . Si
stakeholders had repeatedly &sg®d concerns that the costs stipulated in the regulation did
not adequately provide for the costs recoverable and as such could leave claimants unfair
disadvantagedf.

144 Correspondence from the NSW Government to the Clerk of the Parliaments, 12 January 2015.

145 Answers to prbearing questions on noti&RA received 14 June 201Attachment 10 Pr o f i t
Report Recopdnendati onsad,

146 Trevor MatthewsiReport of the Independent Review of Insurer profit in the Compulsory Third
Party Schendectober 2015 47.

147 Standing Committee on Law and Justice, NSW Legislative Gidhedyiew of the exercise of the
functions of the Matoidents Authority and the Motor Accide(@8@jouncil

148 Standing Committee on Law and Justice, NSW Legislative Qautheiyview of the exercise of the
functions of the Motor Accidents Authority and the Motor Attdéhts 43uncil
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Duri ng t helOth andrilthtetiegseheé sommittee made recommendatitans
review and remake the Motor Accidents Compensation Regulation, before a sétdeadline.

The committee expressed concern iddth review repotthat the regulation had still not

been revised and instead had been repeatedly extended. The MAA advisae rtrakirly

of the regulation had been delayed due to the pricing strategy and was further delayed due 1
the aligning of the regulation with the Motor Accident Injuries Amendment Bill 2013, which
was later discharggd.

The MAA stated that the regulationwaobe remade before it expired in September 2014,
and the committee accordingly recommended that this%ccur.

In its response the government advised that it was consulting with scheme stakeholders an
that the timeframe for remaking the regulation wag bgtended to 1 September 2015 to
allow sufficient time for adequate consultatfon.

As discussed in chapter 2 the regulatian repealed and replacedlofpril 2015by the
Motor Accidents Compensation Regulation 2015.

Committee comment

The committee isatisfied that this recommendation f@s been addressedlthough note
with concern the length of time it took to do so and the potential disadvantage this may have
had on claimants.

Recommendation 10: Physiotherapy review forms

MAA 12th review recommendation 1@hat the Motor Accidents Authority finalise t
review of the Physiotherapy Notice of Commenceane®hysiotherapy Review Forr
in consultation with stakeholders, and in doing so, include the physiotherapist typ
level of expertise so an appropriate level of remuneration can be provided.

In the 11th review regt the committee heard concerns from the Australian Physiotherapy
Association that physiotherapists are paid at a lower rate than their normal fees, despite th
additional time and expertise they provide in relation to motor vehicle accidents under the
stheme. Physiotherapist fees were not regulated by the MAA ahtbttneAccidents

149

150

151

152

Standing Committee on Law and Juslieth review of the exercise of the functions of the Motor Accic
Authority and the Motor Accidents gdeficitanding Committee on Law andtide, NSW
Legislative CounciEleveh review of the exerdise fahctions of the Motor Accidents Authority and th
Motor Accidents Co(@tdif), p 48

Standig Committee on Law and Justicgelftheview of the exercise of the fitimetMoo Accidents
Authorityp 48.

Standing Committee on Law aludticeT welftiheview of the exercise of the fitimetMogo Accidents
Authoritypp 4849.

Correspondence from the NSW Government to the Clerk of the Parliaments, 12 January 2015.
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3.65

3.66

3.67

3.68

3.69

CompensationfActovi des that insurers are to make
das incurred basisdéd, once™ iability for tt

The committe recommended in t4th review repothat the MAA review the documents
required to be submitted to insurers by physiotherapists, namely the Physiotherapy Notice o
Commencement and Physiotherapy Review forms, to assist insurers in their congideration o
reasonable remuneratich.

In the 12th review reporthe MAA advised that a Service Provider Guideking group

had been formetb streamlie communications between providers and insurersyasd
revisng the forms The committee recommended that M&A finalise thereview of the
forms and that the forms includbe physiotherapist type and level of expertise so an
appropriate level of remuneration could be provided.

In its response, the government reiterated the work the MAA had been doirgttieoug
Service Provider Guides Working Group and provided the following update:

The Working Group has been involved in the development of a draft form for
requesting all allied health services, which is currently being piloted by WorkCover.
Work is also uretway on an additional form to request case manager or rehabilitation
provider services. It is anticipated that the new forms will be available for use by allied
health professionals involved in the CTP scheme ia52015.

SIRA subsequently advised thatgébigtinuing the project with an expected completion date
of mid-2016"’

Committee comment

At the time of writing, the fornfer allied health professionhbsdstill not been revised. The
committeetherefore recommends that they be completed and madblevasl soon as
practicable. The committee notes that it should not take over two years for any government
agency to effective and efficiently review two administrative forms.

Recommendation2

That the State Insurance Regulatory Auyhbnglisethe new forms for requesting all
health services and case manager or rehabilitation provider sesvcessapracticable

153

154

155

156

157

Standing Committee on Law and JusEteyentreview dfig exercise offuhetions of the Motor
Accidents Authority and the Motor Accidernip £¥bihcil,

Standing Committee on Law and JusEteyentreview of the exercisefwictiens of the Motor
Accidents Authority and the Motor Acciuzigip £bIl.

Standing Committee on Law and Justiwelfth review of the exercigaaifaihitbe Motor Accidents
Authoritypp 51-52

Correspondence from the NSW Government to the Clerk of the Parliaments, 12 January 2015.

Answers tqre-hearing questions on noti&RA received 14 June 201A8ttachment 16 Pr o f i t
Report Recopdmnendati onsaod,

38

Report59- August2016



3.70

3.71

3.72

3.73

3.74

3.75

STANDING COMMITTEE ON LAW AND JUSTICE

Recommendation 11: Information for carers

MAA 12th review recommendation 1That the Motor AccidestAuthority work with
Carers NSW to produce and publish an online fact sheet containing information t
carers, including links to other appropriate services and support.

During thelOth and 11lthreviews of the MAA, Carers NSW expressedenmn¢and the
committee made recommendations) about the adequacy of information provided by the MAA
about its support services for cal@rs.

In response to further concerns from Carers M8kivig thel2th reviewabout the adequacy

of information, the comntée recommended that the MAA work with Carers NSW to
produce and publish information on its website specifically designed to assist carers, includin
links to other appropriate services and an online fact8heet.

The government supported the recommendationadvised that the MAA had reviewed its
website content and determined that the most appropriate location for information to assist
carers of people who have been severely injured in a motor vehicle accident was on the
Lifetime Care and Support Authprivebsite. The government stated that a link to that
aut horityds website would be placed on t he

SIRA has since advised that it is updating its website to include a link to the icare website
(icare being the new organisation that has takemesponsibility of the LTCS scheme since

the abolishment of the Lifetime Care and Support Authority in 2015). In addition, it noted
that the former MAA wrote to Carers NSW in May 2015 to invite a representative to meet
with the MAA to discuss any otlseheme issues that it may have idenfified.

Committee comment

The committee acknowledges the view that the most appropriate location for information to
assist carers of people severely injured in motor vehicle accidents is on the website of th
organisatin that administers the Lifetime Care and Support Scheme, and note that SIRA has
therefore provided a link to the icare website on its site. We trust that the icare link is not only
easy to find on SIRAO6s websi inlermatitnuequiredh a t
by carers.

We note that the issue of access to information for carers was not raised during the curren
review.

158

159

160

161

Standing Committee on Law and Juslieetheview of the exercise of the functions of the Motor Accic
Authority and the Motor Atzi@eung)) 6870

Standing Committee on Law and Jusfieelfth review of the exercise of the functions of the Motor Acc
Authorityp 5354.

Correspondence from the NSW Governmeihé Clerk of the Parliamerit& January 2015.

Answes to prehearing questions on noti&RA receivedl4 June 2016At t ac hmen't 1,
Report Recommendationsd, p 4.
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3.76

3.77

3.78

3.79

Recommendation 12: Damages for neeconomic loss

MAA 12th review recommendation 1Zhat the Motor Accidents Authority condact
review and publish a discussion paper on the issues relating to accesotomnoa
loss damages, and that these be considered in any legislative review. The discug
should include an actuarial analysis of the ramifications to the selmaetsciCTP
pricing and insurers of:

1 changing the threshold to accessammomic damages to that of section 1
the Civil Liability Act 2002
lowering the ten per cent whole person impairment threshold
allowing both physical and psychological injories aggregated to determine
whole person impairment threshold.

1
1

I n each of the ¢ ommiravievereportr 200 stakeholders hiaven ¢ e
expressed ongoing concerns (and the committee has made recommendations) about the 1
per cent whole person impairment threshold that must be reached for a person injured in a
motor vehicle accident to access damages f@coaomic loss

The ¢ o mhiRthtravieve @mnecommended that the MAA conduct a review and
publish a discussion paper relating to access tecanamic loss damages, including
consideration of changes to the threshold, and that the findings be considered in any
legislative revie?.

The government did not support the recommendation and stated that it had no intention of
changing the 10 per cent whole person impaifltv&ti} threshold at that time. It maintained

that the threshold ensures that the highest propati€TP scheme benefits goes to those

who are most seriously injured, and that any lowering of the threshold would increase the cos
of the scheme and significantly increase Green Slig%rices.

Stakeholders continued to express concern about the thdeshadhe current review. For
example, tha&New South Wales Bar Associatiom ged t he gover nment
reform that uses arbitrary and unjust WPI numbers to exclude from the recovery of economic
loss those who suffer genuine injury with a genuin mpact upon earning
that ©o6it does not take an 11% WPI i njury
ear ni ng*lcstaed foriexaypledthat:

In economic terms, a foot fusion (4% WPI) may be more severe fddlaydr'ic
labourer than a foot amputation (28% WPI) for a deskbound computer programmer
or corporate executi¥s.

162

163

164
165

166

Standing Committee on Law and Justice, NSW Legislative Goginitilyeview of the exercise of the
functions of the Motor Aeddémirity and the Motor Accident$2D0uncil

Standing Committee on Law and Jushiwelfth review of the exercise of the functions of the Motor Acc
Authorityp 57.

Correspondence from the NSW Government to the Clerk of the Parljdrelatsuary 2015.
Submission 4Jew South Wales Bar Associgtjpd.
Submission 4Jew South Wales Bar Associgtpb.
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Mr St one e mp hjariesi underd 10 fpdr @dnt whdlei person impairment are
economically disabling for labourers, nurses and for pelopleely upon their physical
strength for their jaB3%

Dr Morrisonfrom theAustralian Lawyers Allianeegpressed the view that if there must be a
threshold that it should laigred with the Civil Liberty A@002thresholdwhich is 15 per

cent of a mdsextreme case as determined by a court. Mr Morrison submitted that the latter
threshold had more merit and vilagibleto take into accourthosewhaseinjury may not
presently be determined as serious but who may suffer greatahaffemtfsersn rdation

to noneconomic los$?

There was also some discussion around alternatives to the WPI threshold. For example, il
response to questioning from the committee regaadinglternative narrative tebts
Elizabeth Welsh, Barrister, New South Wales BaciABomoted that Victoria hassarious

injury test, buexpressed the view thatdfinition is@estrictive and would not necessarily

suit our purpose®?® Ms Welsh then commented on the potential merit of another alternative
being anonetary thresiid, as exists ithe UK and Queensland

There is no reason in principle why it could not simply be a monetary threshold. The
beauty of that, we see, is that it accommodates all possible factual scenarios, so it
should operate equally fairly for all pgogepending on the need. Whether there
should be something further restrictive on the entitlement to claim future economic
loss if, for example, you have never worked or something like that, they are things that
the common law does take into accountthzttwill probably be the subject of some
further discussio¥i®

The New South Wales Government canvassed the 10 per cent WPI threshold in its 2016
options paper (outlined in chapter 1) and subsequently announced that it intends to retain the
threshold in & planned reforms of the scheme. In its CTP reform position paper released in
June 2016 i the tlreslwld torsaecdss to mepdified) common law will be where
an injured person is assessed as having greater than 10% WPI and where theangeg was

by the fault of another vehigie

The government also announced its following plans for medical and care expenses:

a. The injured personds reasonabl e and nec:¢
costs will be payable until five yearsipastf ury i f t he personds i nj
a WPI 10% or less, as assessed under Impairment Guidelines. Certain costs will
continue to be paid beyond this, as necessary.

b. Reasonable medical, treatment, care and rehabilitation costs will cardipag to
i f the personds WPI i's more than 10 %, i rres

167

168

169

170

171

Evidence, Mr Stone SC, 17 June 2016, p 2.
Evidence, DMorrisonSG Snior Counsel and Spokesperpdi.

Evidence, M Elizabeth Welsh, Barrister and Senior Counsel, New South Wales Bar Association,
17June 2016, p 7.

Evidence, Ms Welsh, 17 June 2016, p 7.

NSW Government, 060n the road to a better CT
2016, p 9.
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3.86

3.87

3.88

c. The injured personds r eadoobgaluitoas car e ¢ 0 S
care provided informally by family or friends) will be payable up to two years post
injury iftheper sonds WPI is 10% or | ess, and on an

is greater than 10%s.
Committee comment

The committee notes that the governnaihinot supportts recommendatioto conduct a
review and publish a discussion paper on the issigg)rel access to negonomic loss
damages$iowever, note that it did canvass the threshold in its 2016 options paper.

Recommendation 13: Legal causation

MAA 12th review recommendation 13:hat the Minister for Finance and Services
ensure that a review of causation is undertaken, and that the report and recommj¢
be published.

Causation refers to whether the treatment provided to an injured person relates to the injury
causd by the motor vehicle accid€itssues regarding assessments about causation were
raised during th&lth and 1th revieve of the MAAIn particular, concerns were expressed

that MAS Assessors were not applying the test for causation correctly wigishltimasin

lengthy judicial reviews of the assessrients.

The committee recommended in litgh reviewthat the (now former) Motor Accidents
Council form a subommittee to review, analyse and recommend a course of action to the
MAA on the issue of legedusation’® A subcommittee subsequently did explore the issue;
however, it did not have the opportunity to make any recommendations prior to the
abolishment of the Countil.

In its 12th reviewthe committee again recommended that a review of causation be
undertaker’? however, the government did not support this recommendastated that
causation is a matter of specialist medi ce
qualified medicend al | i ed htleaathet MVAA appaente sugably quialied ;

172

173

174

175

176

177

178

NSW Goer nment , 60On the road to a better CTP s
2016, p 8.

Standing Committee on Law and Jushiwelfth review of the exercise of the functions of the Motor Acc
Authorityp 57.

Standing Committee on Law ahaktice Eleventh review of the exercise of the functions of the M
Accidents Authority and the Motor Accidermip Ter@cil,

Standing Committee on Law and Juskiwelfth review of the exercisaaticthigtbe Motor Accidents
Authoritypp 5859.

Standing Committee on Law and JusEteyentreview of the exercise of the functions of the Mot
Accidents Authority and the Motor Accidems’€ouncil,

Standing Committee on Law and Justieelftheview of the exerciseiottivefthe Motor Accidents
Authoritypp 5759.

Standing Committee on Law and Juskiwelftheview of the exerthsefrfictiaafgshe Motor Accidents
Authorityp 59.
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persons as medical assessors withipih@priatexpertise, independence and credijlaility
thatthese assesssws e 6 mor e than capabl e of address

Committee comment

The issue of legal causation was not rdigaty the current review, presumably due to the
bigger picture reforms to the scheme underway. Given that the government did not support
the committeeds recommendation for a revi
have been made, we will beeiested to see whether stakeholders raise the issue again in a
future review by the committee.

Recommendation14: Settlement conferences

MAA 12th review recommendation 14hat the NSW Government amend Division
of theMotor Accidents Compensation Aicici#fieg through the removal of section
89A, to address concerns with the settlement conference process.

Section 89A of théotor Accidents Compensatistipdlates that parties to a claim for
damages must participata isettlement conference before a claim is referred to'€ARS.

During thellth reviewevidence was received about considerable costs stakeholders faced
when trying to comply with s 89A. Given these concerns, the committee recommended that
the MAA meet witlstakeholders to find a solution to the iSSiRegular meetings with the

Law Society and Bar Association were subsequently held to consider ti&é matter.

Il n the committ e etliesMAA otedh that teevproposed Maagp Accident
Injuries AmendmerBill 2013 included the removal of s 8Béllowing the discharge of the

bill, the MAA advised that would attempt to streamline the process undeexiséing
legislation in consultation with relevant stakeholders. Review participants stated that the
removal of ss 89A and 89E are key amendments to the scheme that should be made
priority %

The governmentds r espons e wadpmalleenaltic dandhthat it i t
would continue to consider concerns raised by stakeholders in relatenoperational
requirements of the settlement conference prdtess.

SIRA advised that the issues surrounding the settlement conference process will be considere
again as part of the current review of the CTP scfreme.
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181

182

183

184

Correspondence from the NSW Government to the Clerk of the Parliaments, 12 January 2015.
Motor Accidents Compensation A£89899,

Standing Committee on Law and Juskteyenth reviewhefexercise of the functions of the Motor
Accidents Authority and the Motor Accidernp €5tncil

Standing Committee on Law and Jusfieelfth review of the exercise of the functions of the Motor Acc
Authorityp 60.

Standing Commée on Law and Justideyelfth review of the exercise of the functions of the Motor Acc
Authoritypp 6661.

Correspondence from the NSW Government to the Clerk of the Parliaments, 12 January 2015.
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Committee comment

The committee didot receive any evidence from stakeholders during this review regarding
issues with the settlement conference process, even though the issues presumably still reme
through the ongoing existence of ss 89A and 89E.

We note that the settlement conferencecqss is being considered as part of the
governmentds current review of t he scheme
reiterate the committeeds previous concer
the current review of the schenestate the recommendation in this report.

Recommendation3

That the NSW Government amend Division 1A oMbé&r Accidents Compensation A
including through the removal of section 89A, to address concerns with the se
corference process.

3.97

3.98

3.99

Recommendation 15: Late claims

MAA 12th review recommendatiori5:That the NSW Government amend the late
claims process under section 73 oMb®r Accidents Compensation Agte@8ading
the period in which a claim can be made without explainatiosix to 12 months.

The Motor Accidents Compensatmowvides that a claim must be made within six months
after the date of a motor accidéhShould a claimant wish to make a claim after that period,
s73 of the Act stat that the claimant must provide a full and satisfactory explanation to the
insurer®” If an insurer challenges the validity of this explanation for a late claim it can be
reviewed by a CARS asse¥8or.

Concerns about this process being too onerous vee daring théOth and 11theviews,
with a call for reform in the area.

The ¢ o miRihtrevieve @mortecommended that the basic MAA claims form be
shortened and simplified and the periods and obligations regarding claims lodgement be
revised, inalding by extending the period from six to 12 months for late claims to be made
without explanatiofi?

185

186

187

188

189

Answers to prbearing questions on noti€RA, received4 June 2016At t ach ment 1,
Report Recommendations® p 7.

Motor Accidents Compensation AL72999,
Motor Accidents Compensation AL73999,

Standing Committee on Law and Justiwelfth review of the exercisratiotine df the Motor Accidents
Authorityp 61.

Standing Committee on Law and Juskiwelfth review of the exercise of the functions of the Motor Acc
Authoritypp 6263.
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The government advised that it had intended to extend the period in which a claim can be
made without explanation to 12 months under the discharged Adoident Injuries
Amendment Bill 2013; however, given the bill was not supported, the MAA intended to work
with stakeholders to consider the options for improving the late claims process, including as
part of the review of th@laims Handling Guidelin€s.

In the current review Dr Morrisdrom the Australian Lawyers Allianegpressed support
for extending the period to lodge claistating:

€ an awful lot of people do not realise that what they were involved in was a motor
accident and litigation overetther or not something falls within the definition of a
"motor accident" and justifies an extension of time is simply a waste of everyone's
money. The overwhelming bulk of claims for an extension of time are granted but
they cost time, they cost money #may cost the insurers. That would be an area of
simplification that would be well justifigid.

The issue of late claims was also raised by the Law Society of New South Walegjedhich
that the late claims dispute process should be abolished, oeaf thast the time in which
a claimant is required to submit a claim should be extended to 12 asghthswould
significantly reduce the number of late claims made which would meslitéhlegal and
administrative costs to the schéthe.

SIRA advied that the review of the Claims Handling Guidelnesderway and that it
0specifically addresses the | ate c¢cl aims p
management o he ldteactaimns prokeas witlsalBo be Tonsidshealt of the

current review of the CTP scheffie.

Committee comment

The committee acknowledges that the current reviews of the Claims Handling Guidelines anc
the broader CTP scheme are considering the late claims process. We maintain our view th:
the periodfor submitting claims without explanation should be extended from six to 12
months and recommend that this occur.

Recommendation4

That the NSW Government amend the late claims process under section N3oudr
Accidents Compengattd 999y extending the period in which a claim can be made w
explanation from six to 12 months.
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191
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193

Correspondence from the NSW Government to the Clerk of the Parljdelasuary 2015.
Evidence, Dr Morrison SC, 17 June 2016, p 51.
Submission 7, The Law Society of New South Wales, p 17.

Answers to praearing questions on noti&RA receivedl4 June 2016At t ac hmen't 1,
Report Recommendationsdo, p 7.
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Recommendation 16Accident Notification Form

MAA 12th review recommendation 1&ha the NSW Government ensure that the
review of the operation of the Accident Notification Form is conducted by the Mot
Accidents Advisory Committee (see recommendation 1), or, if that committee is 1
established, that stakeholders are widely consuhiedeview.

3.105

3.106

3.107

3.108

3.109

In the 12th reviewthe New South Wales Bar Association and the Australian Lawyers Alliance
advocatd for a previous proposal, made with the Law Society of New South Wales, to
expand the coverage of the Accident Notification Form (ANF) system from $5,000 to
$20,000. The proposal aimed to improve the efficiency of the scheme, particularly in relatior
to smaller claims*

As discussed in chaptethie ANF currently provides early payments of ups@d0 for
medical and treatment expenses and lost eathiwgs originally capped at $500 and later
extended to $5,000 in 2008. The system was further exfmeadefault basis in 201%.

The MAA commissioned Ernst & Young to conduct a high level review of the proposal. The
review determined that it would not result in any material savings, with only five per cent of
claims falling within the $5,000 to $2D Bcket. Further, Ernst & Young concluded that

the proposal would increase scheme costs by around $10 per Green Slip. As a result, the MA
did not support the proposal but did however undertake to commence a review of the
operation of the ANF and invistakeholder input. The committee recommended that this
review be conducted by the newly established advisory committee (recommended in
recommendation 1 of tHe&th review reportr if that committee was not established, that
stakeholders be widely cotesiin the review?

The government supported the recommendation and stated that the MAA would undertake a
review of the operation of the ANF as part of its improvement program, and include an
examination of the efficiency and effectiveness of the forell @&s wptions for simplifying

its operation?’

During the current reviethe Law Society of MeSouth Waleadvocated an even greater
expansion of currerANF to $25,000asserting that it would improve the timeliness of
benefits and reduce small clainstsco

€ it may be desirable for some | imited ben
loss of income to be available to all road users irrespective of fault for a limited

period. This would improve the timeliness of benefits. As no costs are payable by

insurers on "ANF only" claims, the claims resolution rate would be increased and

costs in small claims would be driven détvn.
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198

Standing Committee on Law and Jushiwelfth review of the exercise of the functions of the Motor Acc
Authority pp 6566.

SIRA,NSW Motor Accidents CTP Scheme: 2015 Scheme Performanc@ a0t 6, p 22.

Standing Committee on Lawd Justicd,welfth review of the exercise of the functions of the Motor Acc
Authoritypp 6667.

Correspondence from the NSW Government to the Clerk of the Parliaments, 12 January 2015.
Submission 7, The Law Society of New South Walés, p 5
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3110 The Australian Lawyers Alliance supported
initial cost of increasing the ANF wla be offset by other cost savings to the scheme,
although suggested that the financial cap should be determined by scheme actuaries:

Although increasing the no fault element is an initial cost there are offsetting savings
in respect of eliminating legalsts for those who get on to the ANF and it takes
business away from the claims harvesters. There is a point at which increasing the
ANF is beneficial and is still a viable part of a hybrid no fault and fault scheme. We
see some r eal lauarieshave to determiné thetpoird at Whick the
benefits of an ANF start to be an excessive expense upon the insurers. But at the
lower levels, maybe $25,000 or maybe even a bit more, clearly there are major savings
to be made which offset the-famltelemen9®

3.111 SIRA subsequentbdvised that a review of the maximum amount payable undétRhe
had been completed and that it determined that the maximum total of $5,000 remained
appropriate. It stated that further consideration of this issue will lednicicthe current
review of the CTP schefRie.

Committee comment

3.112 The committee acknowledges that there has been a review of the ANF and that the review
determined that the $5,000 I i mit remai ns
however, was centteon stakeholder involvement in the review, and it is not apparent
whether or not that occurred.

3.113 We notethat further consideration of this issue will be included in the current review of the
CTP scheme, which does invalide stakeholder consultatiés. part of that process the
committee encourages SIRA taoasider the requests from the legal associations to increase
the ANF limit above $5,000.

199  Evidence, Dr Morrison SC, 17 June 2016, p 50 and 53.

200 Answers to prlearing questions on noti€&RA received 14 June 2018t t ac hme n t 1,
Report Recommendationsd, p 8.
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Chapter 4 Fraud, exaggeration and claims harvesting

Since the 12th review of the MAA, there has beemsaleriale increase in the growth of minor

severity legally represented claimkiding nervous shock claims for child accident victims. Closely
related to this increase has been the emergin
h ar v eThis chapteiBexamines those issues.

Fraudulent and exaggerated claims

4.1 One of the objectives of tiotor Accidents Compensation Astta389er CTP insurance
fraud. Under s 116 of the Act, insurers have an obligation to take all reasonabletsteps to de
and prevent fraudulent claims. Section 117 sets out penalties (a maximum of $5,500 o
imprisonment for 12 months) for persons who commit an offence for knowingly making false
or misleading claims.

4.2 As noted in chapter fye government estimates thaud and exaggerated claims are costing
the scheme $400 million per y&ar.

4.3 There are two categories of insurance fraud, both of which are used within the CTP scheme t«
gain financial benefit:

1 Hard fraudd involving bogus claims, such as an accident thabtdithppen or an
injury that was never sustained

| Soft fraudd involving claims for genuine injuries resulting from a motor vehicle
accident that contain deliberatively exaggerated eféments.

4.4 In a recent report entitlddeterrinfraudulent and exagdertims in the NSW CTP insurance
schenfeher eaf t er rFefaeurdrue de ntto aand ),SIR& ayided the e d
following suspected examples of such claims:

1 claims for future lost income and significant future expenses for yaineg chil
involved in low speed accidents with no demonstrable physical injury

1 claims for young children, some under 12 months of age, from minor accidents
seeking compensation for psychological injuries evidenced by behaviour
ordinarily considered developmgrgiach as crying and bed wetting

1 low speed collisions where the extent of injuries claimed far exceeded what
would be expected considetimg damage to the vehicle

1 people claiming to be passengers in vehicles involved in motor vehicle

accidents, whefarther investigation shows they were not in the vehicle at the

time

staged accidents involving multiple vehicles

claims for injuries not caused by the accitient.

= =

200 S| RA, O06Deterring fraudul entamme secxhaegngeed,atpe d5
202 S| RA, o6Deterring fraudulent and exaggerated
203 S| RA, o6Deterring fraudulent and exaggerated
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4.5

4.6

4.7

Anecdotal xamples of such claims were also shared by other stakeholders during the inquiry,
particularly in regard tlegedmotor vehicle accidents involving large families where law
firms submit separate psychological injury claims for the ¢hiloirdhem all as separate
claims and get separate headsaofage$or each claim. For instandé¢; Andrew Stone,
Barrister and Senior Council, New South Wales Bar Association, told the committee:

At the most extreme end you have got the parents not just deliberately reversing into a
car to create this; they get out, have a look at the damagek getthe car and
reverse in again just to put a bigger ding in the car to try and make this pétrsuasive.

Childrends claims are exempt fr omdistubsed Cl a
in chapter 1) ahey are eligible for benefits regardie$autt andthereforetheir claims can
be automatically dealt with within the court system.

The number of legally represented minor injury claims for children has increased by 126 pe
cent since 2012, compared to a 75 per cent increase in the nunibelawhs$ufor children
over the same period, as demonstrated by théd¢ddole

Figure 8  Full and minor severity represented claims by calendar yéar

Full Qaims 2012 2013 2014 o015 | elnaease
from2012
Children 950 1,151 1,467 1,650 75%
Adult 8,458 8,950 9,662 11,338 34%
Total 9,408 10,101 11,129 12,997 38%

Minor Severity %Increase
Represented Qaims 2012 2013 2014 2015 from2012

Children 600 827 1,128 1,358 126%

Aduit 4112 4,695 5,545 7,750 88%

Total 4712 5522 6,673 9,108 93%

The Fraudulent and exaggerated claichesntiéjgorta considerable increase in the growth of
minor severity legally represented claims in the system in recent years (20 per cent in botl
2013 and 2014 and nearly 40 per cent in 2015), even though the number of people recorded :
injured in motor vehicle accidents had reduced over the samé&YEn@dhims frequency

for minor severity nerepresented claims and moderate and serious severity claims over the
same period, on the other hand, has remained stable, as illustrated by dhetlyzampdxt

page

204 Evidence, Mr Andrew Stone SC, Barrister, New SouthB#al&ssociation, 17 June 2016, p 8.
205 Answers to questions on notice, SIRA, 14 July 2016, p 4.
206 S| RA, O6Deterring fraudulent and exaggerated
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Figure 9 Claim numbers by severity and legal repsentatiort®’
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The Fraudulent and exaggerated claimghtigietd that the concerning increasainor

severity legally represented cldnasprimarily emanatedrom South West Sydney, which
represents approximately 20 per cent ofthea fopufdien and number of vehicles, yet

now accounts for nearly half of these types of claims ldem<South WaleSince 2008 the
number of legally represented minor injury claims in South West Sydney has increased fror
255 to 355 per cent, and there is ecelgéhat the practice is spreadim@ther parts of

Sydney andcross New South Wat&s

The spike in claims in South West Sydrdydesa higher number of claims per accident,
higher proportion of child claimants and unemployed claimants, and a bijgtioprof
claimants who do not attend hospital, when compared to the state’dverage.

In regard to the claims in this region involving children, there has been high growth in the
number of claims where the psychological symptom of acute stress is itjerpnSIRA

observed that these <claimants Oapertheft en
condition is not confirmed by a medical practitioner at the time of the accident. Typically the

child is upset about the accident, may lose some sladevianights, but then the symptoms
di sapPpear . d

The graphon the next pagshows the number of acute stress only injuries by age groups
under 18.

207

208

209

210

SI RA, O0Deterring fraudul entammed sed®@haeggngeetr,atped
SI RA, O6Deterring fraudulent and exaggerated
SI RA, O6Deterring fraudulent and exaggerated
SI RA, O6Deterring fraudbhlecCiTPandseaxagger stcdaen
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412

4.13

4.14

Figure 10  Minor injury legally represented claim$® acute stress only by age group

south west sydney Rest of NSW
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Adult claimants in SdulWest Sydney typically display different types of injuries to children,
involvng soft tissue injuries such as stiffness, bruising, minor whiplash, and concussion
without loss of consciousness. These claimants also tend to not be referred for medical
follow-up or thér condition remains unconfirmed by a medical practitatiesymptoms
disappeang after a few days.

The committee was informed thabsah of thee claims appear to come from newly
established law firms in the area, and many appear te iavatvall number of medical
provider€?* The suspiciousness of these trends was highlighted by SIRA:

é one | egal service provider has represent e
past few years, while one medical provider was the treating dowoe than 200

of these claims. That medical provider was the treating doctor for other claimants on

less than 10 occasions.

Given the number of GPs in NSW and the number of minor claims, in any year a GP
would expect to see on average two new CTP claiftamtiact that some GPs are
seeing hundreds of claims over three years is éhusual.

Mr Andrew Nicholls, Executive Director, Motor Accidents Insurance ReguBRén,
suggested that these types of claims have particularly become an issue following change
legislation which no longer require people to report accidents to the police prior to lodging a

claim?*

211

212

213

214

SI' RA, 6Deterring fraudulent and exaggerated
SI' RA, 6Deterring fraudulent and exaggerated
SI RA, O6Deterringtéedaoctal emetiantthex&d®erasur a

Evidence, Mr Andrew Nicholls, Executive Director, Motor Accidents Insurance Regulation, SIRA,
17 June 2016, p 69.
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The significant increase in the number of small claims with legal representation has
contributed to rising CTP premiums. Such claims averagenb®88¢@00 and $110,000

each, resulting in around $213 of every premium in New South Wales going towards these
claims, compared to $96 in 2008 (an increase of 121 p&t cent

The increasing number of these types of claims has also led to higher insutencliing
expenses. According to SIRA, if these trends continue, CTP premiums would be expected tc
increase by at least 10 per cent per annum over the next$é\W year

Measures to address the issue of fraudulent and exaggerated claims will be atot&dered
end of this chapter.

Claims harvesting

4.18

4.19

4.20

4.21

4.22

A number of stakeholders expressed concerns during the review in relation to the recent
emergereof 6 cl aims harvestingd or o6claims far.
incidence of small claimsyficularly legally represented small claims.

Claims harvesting refers to unsolicited approaches from companies (usually overseas ce
centres) calling people to see if they have been in a motor vehicle accident, and where the
havebeen encouraging thgerson to make a compensation claim for motor accident injuries.
The client details are then sold to lawyers, who pay a commissioniH return.

Claims harvestingaswidespread in the UK for around a decade, until the UK Government
introduced reforms ir022 to ban the practit&The committee heard that following the UK
reforms, the overseas call centres involved in the practice ttudestralia for market
opportunitieg®®

The impact of thepractice wasighlightedoy Mr Stonefrom the New South WaleBar
Association,whosed the foll owing 6ballpark figure

€ you might have 8,000 motor 6m2000afl e acci d
those people do not bring a claim at all; in 2,000 of those people bring a olatim, d

use a lawyer and settle for next to nothing; and in 4,000 of those people bring a lawyer

and get a more substantial settlement. What has changed in the last two years is this

claims harvesting practice where almost everybody in New South Wales has no

received a phone call saying, "Have you been involved in a motor &é¢ident?"

Mr Stone stated that the practiees had the effect 6f d fgiaggpback into the scheme the
2,000 who were never going to make ian cl ai
money, while | awyers gain from the | egal

215

216

217

218

219

220

SI RA, O06Deterring fraudulent and exaggerated
SI'RA, 06Deterring fraudulent and exaggerated

EvidenceMr Stone SC, 17 June 2016; p5S1 RA, 6Deterring fraudul e
the CTP insurance schemed, p 8.

SI RA, O0Det errianggg efrraatueddu I celnati nasn di ,ext he CTP i n:
EvidenceMr Stone SC, 17 June 2016, p 9 and 12
Evidence, Mr Stone SC, 17 June 2016, p 5.
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4.23

4.24

4.25

2,000 who previously acted for themselves without being represented are now much more
likely to be represented, and with representation they get bettert\afltieeowclaime

The financial benefit for claims harvesters and the law firms involved in the practice was
illustrated in detail by the Bar Association:

Contacting individuals who would not otherwise make a claim, offering them 'free
money' and gettintpe insurer to throw $30,000 or $40,000 at a settlement are the
basic elements of the business model. The solicitor will take $20,000 out of the
$40,000, some will go back to Medicare and Centrelink and the claimant might get
$10,000 or $15,000 net in dhaRor someone who was not going to claim and for
someone of modest means, that is still an acceptable return. The claims harvester has
delivered on the 'free money' promise. The claimant is none too concerned that the
lawyer who got them the $40,000 settlement is taking $20,000 &®it.

Ms Vicki Mullen, General Manager Consumer Relations and Market Development, Insurance
Council of Australisassee d t hat the i ncrease i nwodldegall
undoubtedly be inspired by claims farmmi behavi our séd, and that o
is only a heartbeat away from that claim actually being exaggerated as well, which may actue

~

constitidéte a fraud. o

Measures to address the issue of claims harvesting will be considered wirheséaitms

Measures to address the issues

4.26

4.27

4.28

The following secti@discusstakeholdesuggestions and\gynment initiative® address
the increasing amountlefally represented small claims.

Stakeholder suggestions

A number of suggestions were endd address the issues of increasing small claims,
fraudulent or exaggerated claims and claims harvesting.

One suggestioromtheNew Sout h Wal es Bar Associati on
their approach to claims handlingubmitted that poarlaims handling practices have been

one of the biggest factors contributing to the small claims blowout. Such practices include the
pay out of small claims by insurers if the apparent cost of disputing the claim outweighs the
cost of settlingheclaim (ecommon form of scheme leakage). &seciation declared:

I f insurers are pr epagoawhy tnoo ntelyr caw wrl dau ensg m
is hardly surprising that a claims culture fotRsws.

221

222

223

224

Evidence, Mr Stone SC, 17 June 2016, p 5.
Submission ewSouthWalesBar Asso@ation, Attachment,p 12.

Evidence, Ms Vicki Mullen, General Manager Consumer Relations and Market Development,
Insurance Council of Australia, 17 June 2016, p 29.

Submission 4, New South Wales Bar Association, Attachment 1, p 10.
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In addressing this issue, however, bothBtire Associatin and SIRA acknowledged the
challenge in finding the right balance between dealing witlwrideisupporting genuine
claimant$®

In regard to the significant increase in legally represented small claim numbers involving
children, the Law Society of N&wuth Wales, New South Wales Bar Association and
Australian Lawyers Allianggined together tdormulate a written proposal designed to
address fraudulent claims involving children, and the increase in legally represented mino
claims, by removing theoeomic incentive for the legal profession to engabesuch
claimants. The proposahs submitted to the Minister for Innovatiod &etter Regulation

in March 2018°

The first part of the | egal associ adrensdsé
cl ai ms, on the basi s have at$5000tto $1300006sdtilemgnt o p
incurring $10,000 to $ #5rhed prdposal is tolamenctheu | at
Motor Accidents Compensation Regulation 2015 to read as follows:

Chidren's claims

(a) Where a claim is exempted solely on the basis of a lack of capacity related to the
age of a claimant and where the ultimate settlement or judgment in the matter is
$25,000 or less, then:

() The maximum recoverable as party/party psiofieal costs shall not be more
than $5,500 inclusive of GST; and

(i) No additional professional fees may be charged on a contrabisisout
unless the court otherwise orders.

(a) Where a claim is exempted solely on the basis of lack of capedity tekatage
of a claimant and where the ultimate settlement or judgment in the matter is less than
$50,000, but greater than $25,000 then:

() The maximum recoverable as party/party professional costs shall not be more
than $11,000 inclusive of GST; and

(i) No additional professional fees may be charged on a contracted out basis unless
the court otherwise orders.

Where a claim to which (a) or (b) above applies is the second or other subsequent
claim brought on behalf of an occupant of the sameevehiolved in an accident,

then the maximum recoverable as party/party professional costs shall not be more
than $5,500 inclusive of GST and no additional professional fees may be charged on a
contracted out basis, unless the court otherwise #fders.

225

226

227

228

Submission 4, New South Wales/Amociation, Attachment 1, p $0f R A, 6Deterring
and exaggerated claims in the CTP insurance

Submission 5, Australian Lawyers Alliance, p 5.
Submission 4, New South Wales Bar Association, Attachment 1, p 11.
Submission Taw Society of New South Wales, Attachment 15pp 4
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4.33

4.34

4.35

4.36

4.37

4.38

4.39

4.40

The Bar Association explained that the $25,000 threshold figure was chosen to capture the
vast maj ority of c dr end, darteuladlys those | saspeniad ofabeingt h
fraudulent or exaggerated, which typically settle for $10,000 to $15,0@htidred kel of

costs restrictions between $25,000 and $50,000 was designed as a safety net to reduce :
incentive to build up or boost claims over the $25,000 thr&8hold.

The committee was informed tlianst & Young has done some preliminary workhen t
proposal and expressed some concerns regarding the proposed financial thresholds. Th
premise of these concerns have b&englyrejected by the legal associaffns.

The legal associations gispposed a short term measure to contain the legahjedsepin

small claims, which would involve amentlireg2015 regulation to provide a stipulation
whereby the regulated legal fees in relation to professional costs could not be contracted oL
on matters where the total amount of damages recovered bl setiement, award or
judgment is less than $50,860.

The Law Society of New South Wales advised that the intent of this proposed amendment is
that for claims settled or awards made over $50,000, scheduled costs would only be availak
for the first $50@0, and solicitor/client costs could only be charged to sums above this figure
(and onlythenon the portion of the damages above $50-800).

Both proposals are designed det &andtodakga l p
business away frome c | ai m$® harvesterso

SIRA advised that thewernment is currently considering the propasatgrt of its review
of the CTP scheni¥.
Government initiatives

The New South Wales Government heentlyimplemented a range of measures and
initiatives @ address the issues of claims fraud and exaggeration and claims harvesting.

A key initiative has been the establishment of a CTP Fraud Taskforce to address claims frauc
The taskforce includes representatives from SIRA, the NSW Police, Fair Tradiegglpeak
and medical bodies, CTP insurers and the Insurance Council of AQistralia.

The taskforce has proposed a number of initiatives to investigate and manage suspiciou
claims and increase public awareness about the impacts and penalties associd®ed with C

229
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Submission 4, New South Wales Bar Association, Attachment 1, p 11.
Submission 4, New South Wales Bar Association, Attachment 1, p 11.
Submission 7, The Law Society of New South Wales, Attadhmé.
Submission 7, The Law Society of New South Wales, Attachment 1, p 5.

EvidenceDr Andrew Morrison, Senior Counsel and spokesperson, Australian Lawyers Alliance,
17 June 2016, p 50.

Answers to prearing questions on notice, SIRA, hé 2016, p 13.

Answers to prlhear i ng questions on noti ce, S| RA,
exaggerated claims in the CTP insurance sche
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4.43

4.44

4.45

4.46
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insurance fraud® Mr Nicholls advised thahe taskforce is in the process of finalising a
report which will set out key performance indicators and timeframes to assess whether the
measures are working and whether new measures need to be cBhsidered.

SIRA advised thatit s wor ki ng on tactical i nitiative
behaviour involving claimants and netwarks | e g a | and *Neis alsp a | P
revising its Claims Handling Guidelines to improve claims managenesgegroac better
counter frauti®and developing a dedicated SIRA webpage or*fraud.

The committee was informed that SIRA has been allocated an additional $1.2 million in this
yeards state budget 6to build anmgpromeder na
d at a, laradthat the government has signaled an intention to provide the regulator with
greater investigative and prosecution powers, together with increased penaltieé'for fraud.

In response to the issue of claims harvesting, the New SowlGé@laenment amended the

Motor Accidents Compensation Regulation 2015 to ban referral fees for CTP claims,
preventing law firms from paying for the referral of ckémtewever,SIRA acknowledged

that enforcement is challenging given that many clainstiragveompanies operate from
overseas, and to date there does not appear to have been any reduction in the number c
legally represented minor claiths.

Committee comment

The committeas significantly concerned abthe growth in fraudulent and exaggetate
claims which appears to have led to the substantial inctega#lyimepresentsthallclaims

Not only are we concerned about the morality of this issue, but we are particularly concernec
aboutthe associatathpacts orGreenSip prices.

The committe notes that the government has implemented a range of measures and
initiatives to address these issues, such as the CTP fraud taskforce, and we commend the
efforts. While it is too soon to determine how effective these initiatives are, we look forward
to seeing their progress in our next review of the scheme.

We notethat another factor contributing ttee increase ilegally represented small claims is

the recent emergenakclaims harvestinjanother trend with which we are very concerned
about Thecommi tt ee support s reférra feesdhvoagh nidotont 6 s
Accidents Compensati Regulation 201Bpwever, note the challenge in enforcing this ban

due to jurisdictional issues. We also note that there has not yet been any app&anhreduct
these claims. The committee acknowledges that the government is endeavouring to addre:
this issue and again look forward to seeing the progress of that in our next review.
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Answers to prearing questions on notice, SIRA, p 5.

EvidenceMr Nicholls, 17 June 201671

Answers to praearing questions on notice, SIRA, p 5.

Answers to praearing questions on notice, SIRA, p 5.

SI RA, 06Deterring fraudulent and exaggerated
Answers to questions on notice, SIRA,

Answers to questions on notice, SIRAG.

SI RA, O6Deterring fraudulent and exaggerated
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4.48

In regard tahe proposals from the Law Society of New South Wales, Néwalas Bar
Association and Australian Lawyers Alliance to address fraudulent claims involving children
and the increase in legally represented minor blairesoving the economic incentive for

the legal profession to engage with such clajmantseliee that the proposals haverit

We support the government considering the implementation of these proposals, and
acknowledge that it is doing so as part of its current scheme review.

However, we believe that given the severity of the issue, urgerns aetjoired to address it.
The considered proposals of the various legal groups who appeared before the committee at
an excellent starting point for reform of the costs regulations.

Recommendation5

That the NSW Government urgently reform the cogtdaton to deter exaggerated
fraudulent claims, especially in regards to low severity injuries to both minors and a
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Chapter 5 Future design of the scheme

This chapter considers the future of design of the CTP scheme.

At the time of gathering evide for this review the New South Wales Government had released its
2016 options paper (outlined in chapter 1) but not yet concluded its consultation process. It is therefor:
important to note that nearly all of the views of stakeholders in this chepteceieed before the
government released its significant reform plans for the scheme on 29 June 2016.

The chaptebeginsbyli scussing the government 6s
claims, motorcycle classes,-mmtorised vehiclemd ride sharing.

jouineyns, b

New South Wales Government reform plans

5.1 As noted in chapter 1, in March 2016 the government published an options papé&rentitled
the road to a better CTP scheme: Optidng féreefosiip insurance in NSW.
5.2 The paper invited saobssions and feedback from stakeholders on the following four scheme

design options.

Figure1ll Potenti al reform options outlind%d in

Potential
Reform Options

Scheme type

Defining features

Where else this
scheme operates

Option 1171

Retain the current
common law, fault-
based scheme
with process
improvements (no
change in benefits)

Primarily fault-based,
common law, lump
sum settlements.

This option proposes
retaining the current

primarily fault-based,

common law CTP
scheme with process
improvements

such as changes to
dispute services,
premium system and
insurer regulation.

Option 2 i

Retain the current
common law, fault-
based scheme
with adjustments
to benefitlevels

as well as process
improvements

Primarily fault-based,
common law, lump
sum settlements.

This option proposes
retaining the current

primarily fault-based,

common law CTP
scheme with process
improvements as per
Option 1 and revised
caps and benefits.

Queensland South
Australia Western
Australia

Option 3 1

Move to a hybrid no-
fault, defined benefits
scheme with
common law benefits
retained in parallel

No-fault, defined
benefits, lump

sum for the most
seriously injured.

This option proposes
introducing defined
statutory benefits
for anyone injured in
a motor vehicle
accident, regardless
of fault, with the
retention of common
law benefits for

the most seriously
injured.

Victoria
Tasmania

Option 4 i Move

to a fully no-

fault, defined
benefits scheme with
caps, thresholds and
no common law

No-fault, defined
benefits, no common
law.

This option proposes
introducing a fully
no-fault scheme
which would provide
defined, statutory
benefits for anyone
injured in a motor
vehicle accident,
regardless of fault,
with no access to
common law.

New Zealand
Northern Territory

24 NSW Gov e rOn the road,to abbetter CTP scheme: Option reforming Green Slip

insurance in NSV,

Mar,pgls. 2016
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5.3

5.4

5.5

5.6

5.7

5.8

Following the consultation, on 29 June 2016 Mhester for Innovation and Better
Regulationthe Hon VictoDominelloMP,a nnounc e d t hpéantg overleaul thene nt
CTP £hemeo maleit fairer ad more afbrdable

The governmentds reform agenda infrigure 11.ite s c
proposes to introduce a hybrid scheme which pralédieed benefit® all people injured

in a motor vehicle accident, regardless of fault, and modifiesbodaw damages (which are

fault based) for the more seriously injtffed.

For thoseseriously injurefivho exceed a 10 per cent whole person impairment threshold)
due to the fault of anothesiccess to the common law system for additional compensation
woud remain, including lump sum compensation foregonomic losgi.e. pain and
suffering)and loss of earning capacity, with ongoing payments made for medical and
attendant care serviéés.

The proposed changes are expectegtémd protection to an addital 7,000 road usqrer

year angrovidethe majority of injured road us&rgh access to benefits amoretimely
mannerf*’ The government considers that the planned reforms will result in reduced Green
Slip premiums, return a higher proportion oehiento the most seriously injured road users,
reduce the time it takes to resolve claims, and reduce opportunities for claims fraud and
exaggeratioi®

The government announced that it plans to introduce legislation into Parliament later this
year,andtht subject to Parliamentds approval t
2017%°

The New South Wales Bar Association expressed concerns about movingfaolta no
defined benefits system on the basisattfadugh it would provide benefits to sqmeeple
not currently eligible, it would remove benefits from others:

To pay a defined benefit, to move to a no fault element of giving everybody
something irrespective of fault for a period of time, is expensive. It brings-in 7,000
plus new claims a yeadahe money for that has got to come from somewhere. It
will not come just out of efficiencies in the current scheme; you have to take benefits
away from people who are currently receiving them to pay fatiis ©ur really big
concerrgso
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NSW Gov e Onineroad o a better CTP scheme: CTP reform positiorjizpdune
2016,p 4

NSW Government, Green slip CTP refordwervieittp://greenslipreforms.nsw.gov.au/
overview/

Media release, Hon Victor Dominello MR, Mi st er for Il nnovation an
motorists to benefit from CTleform® |, 29 June 2016.

NSW Gov e Onitneroad o a better CTP scheme: CTP reform positiorjizpdune
2016p 4.

Media release, Hon Victor Dominello MP,iMint e r for l nnovation and
motorists to benefit from CTleform® |, 29 June 2016.

Evidence, Mr Andrew Stone SC, Barrister, New South Wales Bar Association, 17 June 2016, p 2.
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5.10

5.11

5.12

STANDING COMMITTEE ON LAW AND JUSTICE

This view waishared by the Law Society of New South Wales:

The money for newly covered injured road users must come from somewhere and
this inevitably will mean a reduction in compensation availabhe Law Society
maintains it is not fair that accident victineukhsurrender benefits to subsidise
payments to the negligent drivers who caused their injuries. Notions of personal
responsibility must have some relevancéshere.

The Australian Lawyers Alliarexguedthat fault rema;t he o6 be st and f ai
mechani smd fcompensdtidn o trechemedtn o f

Other stakeholders, however, suppaditteagnowve to a nefault, definedenefits system. For
example, e Insurance Counaif Australiaconsidered that it wouldpeed up claims
processing, reducealnainistration, legal and medical costs, and eliminate the delays and
expense caused by needing to determine fault for eacf¥ claim.

Dr Mary Langcake, NSW Trauma Chair of the Australasian College of Surgeons commentec
that a nefault scheme would improve tleeovery times of injured people as it would speed
up the process of finalising claims and provide earlier access to funds for medicatfreatment.

Journey claims and worker protections

5.13

5.14

5.15

Concern was raised during the current review by Unions NSW redardimgpect of
changes to the New South Wales workers compensation scheme on journey claims an
worker protections.

Prior to the 2012 changes to WiWerkers Compensatiot98aGt the workers compensation
scheme provided a{fiault system that covered woskeravelling to or from work and their

place of abode. Following the changes, workers that have an at fault accident on the way to c
from work no longer have any insurance coverage. Unions NSW expressed significant
concern about this gap in coveragemastig that it has affected approximately 3,000 to
3,500 New South Wales workers. It noted the significant decnwagieeis compensation
recovery claimsince the legislative changes and recommended that the CTP scheme be
extended to cover all at facliims for workers driving to and from their workgface.

Under the 2012 legislative changes, workers injured in a motor vehicle accident going to o
from work and home who ametat fault are now covered by the CTP scheme. However,
Unions NSW advised thhese workers are not covered by the same employment protections
that apply to workers injureat work?® Under s 248 of th&orkers Compensatign Act
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Submission 7, Law Society of New South Waleshrgat1, p 18.
Submission 5, Australian Lawyers Alliance, Attachment 1, p 3.

Media releasepdurance Council of Austraial nsur ance Counci | backs |
reform pl and, 29 June 2016.

Evidence, Dr Mary Langcake, NSW Trauma Chaia) Rastralasian College of Surgeibhdune
2016, p 16.

Submission 10, Unions NSW, gb.3
Submission 10, Unions NSW, p 5.
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5.16

5.17

5.18

5.19

5.20

5.21

employers are prohibited from terminating an employee injured at work within six months of
theinjuryit he wor ker iis 6not fit for employment

Unions NSW pointed out that there is no such protection for workers injured in a not at fault
motor vehicle accident on the way to or from work, apart from those specified in
discriminationlegislation. It stated that the discrimination legislation does not, however,
prohibit such terminations, and rarely results in a reinstat&ment.

The union expressed several concerns about this gap in protection, including that:

1 if injured workers arertainated within this period, their ability to return to work is
inhibited given that they have better chances of returning to sustainable work if they can
return to their own job (even if it requires some adjustment)

1 if injured workers do not return work for an extended period of time, the cost of
current and future income loss components to the scheme will increase

1  costs have been transferred from employers to the general populace through increaset
Green Slip prices and costs to the public healtsomial security systeffis.

Ms Emma MaidenAssistant Secretary, Unions N®&borated on the matter during
evidence to the committee:

Under the workers comp scheme if you are injured at work, but obviously not with a
journey claim, then you cannot benteated as a consequence of that injury for six
months. So that is the provision that exist in the workers compensation scheme. But
by moving all those journeys out into the CTP scheme and not providing a similar
provision in relation to protection fronsmhissal you really leave that person at the
mercy of their employer to do the right thing. In our experience it is so much better to
actually give that person some protection and give them a chance to get back to work.
We should not just risk their fina@isecuritgs?

In order to address the issue, Unions NSW recommended thiatdné\ccident Compensation
Act1999andIndustrial Relations Act b8%mended to protect all workers from termination
for the same period as available undantdrkers Comgation Aftmakinga claim under the
Motor Accident Compensation Act.

Committee comment

The committee acknowledges the issue presented by UnionsedBthg the gap in
insurance coverage for workers that have an at fault accident on the way tevankfeena
result of the removal of journey claims from the workers compensation scheme.

We also acknowledge the issue of workers injured in a not at fault motor vehicle accident or
the way to or from work not having adequate protection from employmenatien.The
committee notetherecommendtion from Unions NSWhat theMotor Accidents Compensation
ActandIndustrial Relationsb®amended to address this is3ie committee did not have

any submissions from employer groups addressing this issue

257 Submission 10, Unions NSW, p 5.
288 Submission 10, Unions NSW, p 5.
289 Evidence, Ms Emma Maiddssistant Secretary, UrsddSW 17 June 2016, p 41.
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Recommendation6
That the NSW Government consider how journey claims are treated under any CTF

Motorcycle classes

5.22

5.23

5.24

5.25

5.26

An issue regarding the number of motorcycle classes in the scheme and its impact or
motorcycle Green Slips was discussed dbemrrgview.

Following consultation with the Motorcycle Council of NSW, the former MAA reclassified
motorcycles from three to five classes based on motorcycle engine capacity in July 201(
However, the change resulted in a decrease in premium priceeforosoraycle owners,

but an increase (some substantially) for ffers.

The Motorcycle Counciéxpressed concern that an excessive number of motorcycle
subcategories or classes in the scheme has resulted in increased volatility from a small numb
of third party claims and subsequent exposure to risk by insurers, which have responded by
increasing premium prices. The council stated:

There are only 216,000 registered bikes in NSW which gives an average of 1,440
motorcycle policies in each of the 150 possilblgroups. This then means that one
group with a large claim against it has a price rise and/or the cohort is too small to be
able to complete comprehensive modelling in order to price the policies
accordinglyet

Mr Guy Stanford CTP Committee, MotorcgcCouncil of NSW further elaborated on the
issue during evidence to the committee:

€ the actual population risk for people in New South Wales appears to be vastly
higher than it really is simply because you keep breaking it up into smaller and smaller
divisions. The more divisions you break motorcycles dpantb at the moment, as

you know, we have some@ division8 there is a multiplying effect that says we

are being perceived as being a vastly higher risk than perhaps the actual gk really is

The Motorcycle Council called for a consolidation of classifications from five to two classes:
Learner Approved Motorcycle Scheme (LAMS) and ABIS. It said this would reduce the
possible number of suategories from 150 to 60, thereby significantly ingrélas average
number of policies within those groups and decreasing volatility and Green $fip prices.

260
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Ernst & Re¥iew of gsreen &Slip Premium Setting for Motorcycles2RQ@0 State
Insurance Regulatory Authoity 19 February 2016, p 18.

Submission 11, Motorcy€@euncil of New South Wales,.p 8

EvidenceMr Guy S$anford Member, CTP Committee, Motorcycle Council of New South, Wales
17 June 2016, p.21

Submission 11, Motorcycle Council of New South Wales, p 9
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5.27

5.28

Committee comment

The committeeacknowledgee concernsfahe Motorcycle Council of NSWgarding the
excessive number of motorcycle-categoriesr classes and the corresponding impact on
motorcycle premiums.

The committee notes the council &s suggest
two classes: Learner Approved Motorcycle Scheme (LAMS) doM®nWe believe this

option is worth considering and recommend that SIRA do so, in consultation with the
Motorcycle Council.

Recommendation 7

That the State Insurance Regulatory Authority consult with the Motorcycle Council
to consider consolidating the current five classificafianstorcycles in New South Wa
into the following two classes: Learner Approved Motorcycle Scheme (LAMS)-¢
LAMS.

Non-motorised vehicles and dirt bikes

5.29

5.30

5.31

During the reviewhere was some discussion as to whether people injured on the roads by
norrmotorised vehicles, suchbasycles and skateboarsisould be covered under the CTP
scheme, which currently only covers injuries from motor accidesits. Was also some
discussion about the lacksshemesoveragéor dirt bikeswhich do not require gestration

for off-road use.

In regard to nomotorised vehicles, the committee was informed that the matter was
discussed at ldew South WalesCTP BicycleCompensatioWorking Past in September

2015, commissioned by teister for Roads, Transport avdritime Serviceand was also

an issue identified in he governmentds 2(

Mr Andrew Nicholls,Executive Director, Motor Adgnts Insurance Regulati@®@RA

advised thait is estimated thaluring the period 2005 to 2013 there weres&PiBus
injurie$® involving a pedestrian injured by a bicycle, which equat@sptr dent of all
pedestriaglaims currently the schem@® In the same period there were approximadéy

serious injuries recorded where a bicycle rider injuredrdnogiete riderand an average of

350 claims per annum where a bicyclist has been injured by a motoiweRicleolls
acknowledged th#tis was a small number atiht if normotorised vehicles were to be
included in the scheme it wouwldly have a rarginal impac{ 6 pr obablon a d
premiumshowever thatiltimatelyit wasa policy decisioior the government®’
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EvidenceMr Andrew NichollsExecutive Director, Motor Accidents Insurance Regulation, State
Insurance Regulatory Authority, 17 June 2016, p 87.

Defined apeople admitted to hospital
Answers to questions on notiS&RA, 14 July 2016, p 16.

EvidenceMr Andrew NichollsExecutive Director, Motor Accidents Insurance Regulation, State
Insurane Regulatory Authority, 17 June 2016, p 87.
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5.33

5.34

5.35

5.36

5.37

5.38

5.39

STANDING COMMITTEE ON LAW AND JUSTICE

The New South Wales Bar Association expressed the view that now may not be the mosi
opportune time to expand the scheme tomotorised vehicles given the current issues in
relation to increasing claims numbers and small €faims.

The Law Society of New South Wadaggestedhat the finite resources of the scheme
should be directed toward compensating people who had been injuredr ineole
accidentsas per the original intent of the scheme, particularly given the likelihood of the
scheme now being extended tefandt coveragé’

Similarlythe Australian Lawyers Alliartié not supportexpasion ofthe scheme to injuries
caused byehicles that are not part of the current scheme duegothee r nment 6s r
objectives and the isswencerning small claif’.

Following theconsultation proced®m therecent 2016 options paptre New South Wales
Government announced that it dq@opose toextend coverage under tbeheme for
@edestrians injured by bicycle riders who cannot access alternative appropriate liability
insuranc@é The government stated thatrge limited rights of recovery against bicycle riders

will be allowed”

In regard to dirt bikethe Motorcycle Council of NS¥dvised that it has been working with
the government for some tirteeinitiatea recreational vehicle registration for dirt bikes and
associated Greétip product asriders will oftemeed tocrossor usepublic road$o access
their off-road travelsDuringthe c 0 mmi tlZhereviévs of the MAA, the Motorcycle
Councilalso notedhat althougidirt bikeriders may be unregistered and uninsured, should
they crash and become seriously injured they wmllé for assistance under the Lifetime
Care and Support Scheifie.

The Motorcycle Councstatedthat providing the option of a recreational dirt bike vehicle
registration with the associated CTP insurance requirement would be a financially attractive
option for dirt bike riderécompared to full registraticand could extend vehicle registrations

to approximately 80,000 currently unregistered dirt bike vehicles, thereby increasing revenu
to the schem@?

The Councikdvised that it has beerking on araft proposal with the Centre for Road
Safety hat is currently under review, and tha

Committee comment

The committee notes that the government has recently announced that it proposes to extenc
coverage uradt the CTP scheme for pedestrians injured by bicycle riders who cannot access
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Submission 4, New South Wales Bar Association, p 7.
Submission 7, The Law Society of New South Wales, p 21.
Submission 5, Australian Lawyers Alliance, Attachment 1, p 4.

NSW Gov e iOnitneroadg a bétter CTP scheme: CTP reform position §&8dune
2016p 9.

Standing Committee on Law and Jushiwelftheview of the exercise of the functions of the Motor Accic
AuthorityTranscript, 17 March 2014, p 3.

Answers to questions on iwat Motorcycle Council of NSW, 17 July 2016, p 1.
Answers to questions on notice, Motorcycle Council of NSW, p 1.
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5.40

other liabilityinsurance. We support the extension of the scheme to these pedestrians, noting
the evidence that the expected cost to the scheme would be marginal. Howexaes tizere
evidence before the committee that would allow us to support the proposal that there be
some form of recovery of any benefits paid from at fault cyclists. This has never been an
element of the scheme for any other class of at fault driver anid tizeigentified rationale
presented to treat cyclists in a substantially different manner.

We also support the introduction of recreational dirt bike vehicle registration and an
associated Green Slip product, and note that there is a draft proposa¢ fkdonotcycle
Council of NSW and Centre for Road Safetsently being considered. The committee looks
forward to seeing the outcome of that process.

Premium setting for ride-sharing operators

5.41

5.42

5.43

5.44

The advent of rideharing operatien(such as Uber) in Newulio Wales and subsequent
legalisation through amendments to the Passenger Transport Regulati@as 20Ussed

by stakeholders during the reviewerms of implications for classifying the particular nature
of motor vehicle use under the scheme.

The Nev South Wales Bar Association noted thatshideng operators would have a high
risk profile giverthe large amount dime they spenan the roadathough the status of
vehicleregistrationbeng for @rivate usg yould not reflect this, and so wdweffectively
cause arosssubsidyn the scheme:

At the moment they are, in effect, being esubsidised. Taxis pay an extraordinarily

high CTP premium é if you are gdinmg to be
effect, using your vehicle as a coroialevehicle, but you can register it privately, you

are taking a crossibsidy for the amount of risk, the amount of time yooffatiee

road é and you are escaping paying the com
if you were either a taxi, whicight take you up to, | think, $6,000, or if you were a

commercial van, which might take you up to something above the $600 that you are

paying. So Uber drivers are being olssidised by everybody else in as much as the

increased time they are on thedrimcreases their accident risk pr3file.

The committee wasformedthat SIRA recently undertookeview of CTP insurance for
pointto-point vehiclesThe review, launched by Minister Dominello on 10 March 2016 with a
discussion paper and call for ssions, was finalised following a roundtable on 26 April
2016 with the government announcing wider CTP reform and the introduction of a new
pricing system for taxis and rihering servicés.

Minister Dominello subsequently announced new CTP premiungearesms for
pointtopoi nt vehicles under the governmentds
will pay a base premium, plus an additional component based on their vehicle usage, to ensu
CTP insurance accur at el gusage ftis prapossed that vehicleé o r
usage data will be collected througrehicle technologies, such as telematics, to allow SIRA

Evidence, Mr Stone SC, 17 June 2016, p 9.

NSW Government, SIRAReview of CT&reen Slip insurance fotopoint transportlules
http://www.sira.nsw.gov.au/abous/haveyoursay/pointto-point
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to record how often a driver is on the road, at what time of the day and how safely they drive.
This will enable insurers dffer more flexible CTP insurance to the ind&Stry.

Committee comment

The committeeommends the government for its prompt attention to the emergence of ride
sharing operations in New South Wales and implications for the CTP scheme. We support the
proposl for taxi and rideshare owners to pay Green Slip premiums based on a motor
vehicleds risk and wusage, and | ook forwar
This is a genuine issue and requires prompt attention form the government auidttire reg

Recommendation8

That the NSW Government establish a fair and equitable CTP premium for all vehi
in commercial ride share operations.

277

NSW Government, Transport for NSWRoint to point indus{® August 2016),
http://www.transport.nsw.gov.au/pointtopoint/industry
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Appendix 1 Submission list

No Author

1 Name suppressed

2 Australian Trucking Association

3 Carers NSW

4 New South Wales Bar Association

5 Australian Lawyers Alliance

6 IAG

7 The Law Society of New South Wales
8 Insurance Council of Australia

9 Suncorp

10 Unions NSW

11 Motorcycle Council of NSW

12 Royal Australasian College of Surgeons
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Appendix 2 Witnesses at hearings

Date Name Position and Organisation
17 June 2016 Mr Andrew Stone SC Barrister, New South Wales Bar
Jubilee Room Association
Parliament House
Ms Elizabeth Welsh Barrister, New South Wales Bar
Association
Dr Mary Langcake NSW Trauma Chair, Royal
Austrlasian College of Surgeons
Mr Brian Wood Secretary, Motorcycle Council of
NSW
Mr Guy Stanford Member, CTP Committee,

Motorcycle Council of NSW

Mr Rob Whelan Executive Director and Chief
Executive Officer,
Insurance Council of Australia

Ms Vicki Mullen General Manager Consumer
Relations and Market Developme
Insurance Council of Australia

Ms Emma Maiden Assistant Secretary, Unions NSW
Mr Shay Deguara Industrial Officer, Unions NSW
Dr Andrew Morrison SC Senior Counsel and spolerspn,

Australian Lawyers Alliance

Mr Tim Concannon Member, Injury Compensation
CommitteeTheLaw Society of Ne
South Wales

Mr Andrew Nicholls Executive Director, Motor Accidel

Insurance Regulation, State
Insurance Regulatory Authority

Mr Anthony Lean Deputy Secretary Better Regulati
Chief Executive
State Insurance Regulatory Authe
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Appendix 3 Minutes

Minutes no. 12

Wednesday 4 May 2016
Standing Committee on Law and Justice
Members Lounge, Parliament House, at 1.01pm

1.

Members present

Mrs MalarerJonegChair)
Mr Clarke

Mr Mookhey

Apologies

Mr Shoebridge
Mrs Taylor

Ms Voltz

Previous minutes
Resolved, on the motion of Mr Mookhey: That draft minutes no. 11 be confirmed.

Correspondence

Thecommittee noted the following itesh correspondergc

Received

1 26 April 20166 Email from Linh Phan, Consul, Consulate General of Vietnam, Sydney to the
committee requesting a meeting with a delegation from Vietham National Assembly.

First review of the Compulsory Third Party insurance scheme

Resolved,mthe motion of Mr Clarke: That the committee adopt the following timeline for the
administration of the review:

1 Monday 4 Aprib Call for submissions via twitter, stakeholder letters and a media release distributed to
all media outlets in New South Wales

Friday 13 Ma®§ submission closing date

Tuesday 17 Ma@ysend questions on notice to SIRA

Tuesday 14 Judeanswers to questions on notice from SIRA due

Friday 17 Jun&one day hearing

Friday 12 Augusgtreport deliberative.

=A =4 =8 -8 A

Adjournment
The commikee adjourned at 1.02pm until Friday 17 June in Jubilee Room (CTP hearing).

Teresa McMichael
Clerk to the Committee
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Minutes no. 13

Friday 17 June 2016
Standing Committee on Law and Justice
Jubilee Room, Parliament House, Sydney, 8.56 am

1. Memberspresent
Mr Mallard Chair
Ms Voltz,Deputy Chair
Mr Clarke (untiB.15 pm
Mr Khan (substituting for Mrs Taylor for the duration of the inquiry)
Mr Mookhey (from 9.13 am)
Mr Shoebridge

2.  Previous minutes
Resolved, on the motion of Mr Mookhey: That dnaftites no. 12 be confirmed.

3.  Correspondence
Thecommittee noted the following items of correspondence:

Received

1 14 June 201®&Letter from Hon Victor Dominello MP, Minister for Innovation and Better Regulation,
to Committee Chair, advising of withesse@ppear at hearing

1 14 June 201&L etter from Hon Victor Dominello MP, Minister for Innovation and Better Regulation,
to Committee Chair, attaching answers té@aeing questions on notice from the State Insurance
Regulatory Authority

9 10 June 201& Letter from Australian Lawyers Alliances to the State Insurance Regulatory Authority
cc Hon Victor Dominello, seeking information about First Party At Fault driver insurance

1 26 May 2016 Letter from Hon Victor Dominello MP, Minister for Innovation andeB&egulation
to Chair, providing June 20C%P SchemePerformancdreportand 201%Ernst & Young review of
selected performance indicators of NSW CTP scheme

1 26 May 2016 Letter from Karl Sullivan, Acting CE@surance Council of Australiadommittee
providingr esponse to the NSW Governmentods consul't
insurance in NSW

1 25 May 2016 Letter from Anthony Justice, Chief Executive, Australian Consumer Division, 1AG,
providing | AGNSW & emrmansnkdation énsoptiens for reforming Green
Slip insurance in NSW

Sent

1 17 May 2016 Letter from Chair to Hon Victor Dominello MP, Minister for Innovation and Better
Regulation, attaching grearing questions on naotice for SIRA.

4.  First review of the Complsory Third Party insurance scheme

4.1 Public submissions
The committee noted that tHellowing submissions were published by the committee clerk under the
authorisation of an earlier resolution: submissiones@ 712.

4.2 Partially confidential submisson
Resolved, on the motion of Mr Shoebridtat the committee keep the following information
confidential, as per the request of the author: name of author of submission no. 1.

4.3 Answers to prehearing questions on notice
Thecommittee noted that thellowing answers fare-hearingjuestions on notice were published by the
committee clerk under the authorisation of the resolution appointing the committee:
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9 answers to questions on notigethe State Insurance Regulatory Autheceitejvedrom Hon Victor
Dominello MP, Minister for Innovation and Better Regulation, 120L6e

4.4 Public hearing
Witnesses, the public and the media were admitted.

The Chair made an opening statement regarding the broadcasting of proceedings and other matters.

The followingwitnesses were sworn and examined:

1 Mr Andrew Stone SC, Barrister, New South Wales Bar Association
1 Ms Elizabeth Welsh, Barrister, New South Wales Bar Association.

The evidence concluded and the witnesses withdrew.

The following witness was sworn ardmined:

1 Dr Mary Langcake, NSW Trauma Chair, Royal Australasian College of Surgeons.
The evidence concluded and the witness withdrew.

The following witnesses were sworn and examined:

1 Mr Guy Stanford, Member, CTP Committee, Motorcycle Council dbdlgtv Wales
1 Mr Brian Wood, Secretary and Member, CTP Committee, Motorcycle Council of New South Wales.

The evidence concluded and the withesses withdrew.
The following witnesses were sworn and examined:

1 Ms Vicki Mullen, General Manager Consumeitti®es and Market Development, Insurance Council
of Australia

1 Mr Rob Whelan, Executive Director & Chief Executive Officer, Insurance Council of Australia.
The evidence concluded and the witnesses withdrew.

The following witnesses were sworn and iexam

1 Ms Emma Maiden, Assistant Secretary, Unions New South Wales
1 Mr Shay Deguara, Industrial Officer, Unions New South Wales.

The evidence concluded and the witnesses withdrew.
The following witness was sworn and examined:

91 Dr Andrew Morrison SC,uUstralian Lawyers Alliance.
The evidence concluded and the witness withdrew.
The following witness was sworn and examined:

1 Mr Tim Concannon, Member, Injury Compensation Committee, Law Society of New South Wales.
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Mr Clarke left the meeting at 3.1%. p
The evidence concluded and the witness withdrew.

The following witnesses were sworn and examined:

1 Mr Anthony Lean, Chief Executive, State Insurance Regulatory Authority, Deputy Secretary Better
Regulation

1 Mr Andrew Nicholls, Executive Director, tdio Accidents Insurance Regulation, State Insurance
Regulatory Authority.

The evidence concluded and the witnesses withdrew.

The public and media withdrew.

4.5 Tendered documents

Resolvedyn the motion oMr Khan That the committee accept the follgypnblicdocuments

tendered during the hearing:

1 Letter to the Hon Mike Baird dated 9 December 2015, tendered by Dr Mary Langcake, NSW Trauma
Chair, Royal Australasian College of Surgeons

9 Pages i, 46 and 47 frohmnual Report 2015 Accident Compenpatiatio@endered by Dr Mary
Langcake, NSW Trauma Chair, Royal Australasian College of Surgeons

9 Deterring fraudulent and exaggerated claims in the NSW CTR fesdexadebgdiierAathony Lean,
Chief Executive, State Insurance Regulatory Aythaeputy Secretary Better Regulation.

Other business

5.1 Inquiry into racial vilification law in NSW & government response
Resolved, on the motion of Mr Shoebridge: That the committee write to the Attorney General requesting
an update on the government cege to the 2013 inquiry into racial vilification law in NSW.

Adjournment
The committee adjourned at 5.15 pm until Friday 12 Augugt&dré deliberative, first review of the
Compulsory Third Party insurance scheme).

Teresa McMichael
Clerk to the ®@mmittee

Draft minutes no. 14

Friday 12 August 2016

Standing Committee on Law and Justice

Room 814/815, Parliament House, Sydney 9.41 am

1.

Members present

Mr Mallard Chair

Ms Voltz,Deputy Chair
Mr Clarke

Mr Khan

Mr Mookhey

Mr Shoebridge

Previous minutes
Resolved, on the motion of Mr Shoebridge: That draft minutes no. 13 be confirmed.
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Correspondence
Thecommittee noted the following items of correspondence:

Received

1 27 July 2016 Letter from Hon Gabrielle Upton, Attorney General, providingpdate tahe New
South Wales @&vernmeri response to the recommendations ofdbil vilification law inquiry

9 18 July 20186 Letter from Minister for Innovation and Better Regulatiom Victor Dominello to
Chair dated 3 March 2016, announcingphbklicationof a report on the Review of Green Slip
Premium Setting for Motorcycles by Ernst & Young

Sent

1 1 July 2016 Letter from Chair to Hon Gabrielle Upton, Attorney General, requestipglae to
the New South Wales dvernmenti e2sponse to the recommenadiasi of theracial vilification law
inquiry.

Resolved, on the motion of Ms Voltz: That the committee publish the letter from the Attorney General
providing an update to the New South Wales GovVe
racial vilificaon law inquiry.

First review of the Compulsory Third Party insurance scheme

4.1 Answers to question®n notice
The committee noted that answers to questions on notice from the following witnesses were published by
the @ommitteeclerk under the authorigati of the resolution appointing the committee

1 Mr Shay Deguara and Ms Emma Maiden, Unions NSW, received 7 July 2016

1 Mr Rob Whelan and Ms Vicki Mullen, Insurance Council of Australia, received 12 July 2016

1 Mr Tim Concanon, Law Society of New South Walesived 14 July 2016

1 Dr Mary Langcake, Australasian College of Surgeons, received 14 July 2016

1 Mr Anthony Lean and Mr Andrew Nicholls, State Insurance Regulatory Authority, received 14 July
2016

1 Mr Guy Stanford and Mr Brian Wood, Motorcycle CounbiBaY, received 17 July 2016

1 Mr Andrew Stone and Ms Elizabeth Welsh, Bar Association of NSW, received 28 July 2016.

42 Consideration of Chairds draft report

The Chair submitted his draft report entiledt review of the Compulsory Third Party ersesdnicie, sch
having been previously circulated, was taken as being read.

Chapter 1
Resolved, on the motion of Mr Shoebridge: That the following new paragraph be inserted after paragrapl
1.12:

dhe Lifetime Care and Support scheme provides lifelong trieaghahilitation and care for people
severely injured in a motor vehicle accident in New South Wales, regardless who was at fault. Injurie
can include spinal cord injury, moderate to severe brain injury, multiple amputations, severe burns o
permanent bhdness. As noted at paragraph 1.2, the Lifetime Care and Support scheme is subject to &
sparate review by this committeed.

Mr Shoebridge moved: That paragraph 1.25 be amended by inserting at the end:

d’hose injured as a result of an accidenwvhotwee assessed as having 10 per cent whole person
impairmenbor less would lose all of their common law benefits. Especially for people who require a fit
and healthy body to earn their income such as tradespeople, building workers, shop assistants, nurs
andthe like, this would see them losing very significant economic loss benefits if they suffered a
disabling injury that was not assessed at greater than 10% wpi. Examples of such injuriateare given |
in this report at paragraphs [insert]d.
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Mr Khan movedThat the motion of Mr Shoebridge be amended by omitting:

&specially for people who require a fit and healthy body to earn their income such as tradespeople
building workers, shop assistants, nurses and the like, this would see them losing ety signific
economic loss benefits if they suffered a disabling injury that wvasmetas ed at gr eat er

Amendment of Mr Khan put and passed.
Original question of Mr Shoebridge, as amended, put and passed.

Resolved, on the motion of Mr ShoebridgeaTt paragraph 1.28 be amende
stakehol der feedback anddé after O6the government

Resolved, on the motion of Mr Shoebridge: That the following new paragraph be inserted after paragrapl
1.32:

d’he measures oftmme efficiency used by the Minister relate only to the @dfesand do not
include the Lifetime Care and SupgehiiemeThis issue is discussed in more detail in chapter 2 at
[insert] 6.

Chapter 2

Resolved, on the motion of Mr Shoebridge: That tlevioi new paragraph be inserted after paragraph
2.5:

0 Pr e mi uementagesAWE begame significantly more affordable bet@@€s and 2015,

falling from 36 per cent of AWE to under 33 per cBAWE. In any scheme that fairly compensates

people folost earnings, as overall earnings in the community rise, so will premiums if benefits are to
meet increased costs of compensating people on those higher wage levels. This is why the best measu
of affordability is not the bare price of the premiumgathgr the price of the averggemium as a
proportion of AWEG.

Resol ved, on the motion of Mr Shoebridge: That
Wal es average weekly earningsd be moved to appece

Resolved, on the motiaf Mr Shoebridg8 h at par agr ap The crease in premiummi t t e
prices since 2008 led to a corresponding deterioration in the affordability of premiums, as illustrated in the
graph below which shows the level of affordability since 2000. Nssethieemiums are more

affordable now than they were in the first half of the last decade, and affordability has improved slightly

since the committeeds 12th review of the MAA, \
at 30 June 2015 repeating 33 per cent of average weekly earnings,43 compared to 36 per cent in June
201D .

Resol ved, on the motion of Mr Shoebridge: That
priced and inserting instead l t hough the pric

0A
Resolved, on thmotion of Mr Shoebridgd hat par agr aph 2. 1 SNoneteelessme n d e
CTP policy holders have expressed ongoing codatnd i nserting instead 6N
i s always concernedo.

Resolved, on the motion of Mr Shoebridge: Thdblloaving new paragraphs be inserted after
paragraph 2.23:

60Given that catastrophic injuries receive the
commensurately much lower proportion of transaction and administration costs, the effect of only
repoting CTP data is that it skews the efficiency figures for New South Wales. Including the LTCS
scheme data in a combined efficiency measure gives a much more accurate overall assessment of the

statesd motor accident compensation scheme.

This matter was déeatith in some detail in the 20R8&port of the Independent Review of Insurer Profit withir
the NSW Compulsory Third Partyv@cblemeted:
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02.1.3 Efficiency

Scheme efficiency measures the proportion of each dollar paid in Green Slip premiums that is
directly returned to injured people as benefits. A higher proportion of premiums paid as
benefits reflects a more efficient Scheme. The MAA calculates this measure excluding the
benefits paid out on claims against the LTCS Scheme, which is separaéely Bagethon

this measure, across the underwriting years 2000 and 2013, the efficiency of the NSW CTP
Scheme averaged 51.5%. [FOOTNOTE: It should be noted, however, that a scheme with a
higher proportion of premiums paid as direct claimant benefitsotigltperform a scheme

with a lower corresponding proportion. For example, expenditures on claims handling can both
improve the operation of the overall scheme and reduce the proportion of premiums paid as
direct benefits. Similarly, the impact of highperimposed inflation on benefits will increase

the measured efficiency of the scheme without increasing the actual efficiency.]

A number of factors have an impact on this measure:
1 profit margins (being higher than expected);
9 acquisition expenses;
1 legdand investigation expenses; and
1 other claims handling expenses.

The MAA noted that efficiency in the Scheme is low compared to other accident compensation
schemes, which reach levels of around 65%. Howevesctrais®e comparisons are

complicated byhe fact that the benefits payable under each scheme differ. In particular, some
stakeholders have noted that combining the efficiency measure of the CTP Scheme and the
LTCS Scheme would make this more comparable to thpatirdnsurance schemes in othe

states. Between the premium filing periods@®@nd 20112, the MAA reported that the

combined measure of efficiency of the NSW CTP Scheme and LTCS Schemes averaged

64. 4%. 6 [ FOOTNOTE: Trevor Matthews, ©6iReport
in the Compul sory Third Raljrty Schemed, Oct

Resolved, on the motion of Mr Shoebridge: That paragraph 2.25 be amended by inserting at the end:

ONeverthel ess, the overall efficienfom2008ms ur e
2012, as setout in paragrapha b ov e 6 .

Resolved, on the motion of Mr Shoebridge: That the following new paragraph and graph be inserted after
paragraph 2.32:

6As in each review by this comminptaceé¢oaddless r eg ul
insurer profits. As the graph below makes clear, none of the measures to date has proven effective. It is
therefore incumbent on the government and this committee to retain close oversight of the
effectiveness of any measures annouryci lpegulator to see if they have a measurable impact on the
unacceptably high | evel of insurer profits in

Figure X Comparison of profit by accident year (
Motor Accidents CTP Scheme: 2015 Schemeerforc e Repor t 0, May 2016, [
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Resolved, on the motion of Mr Mookhey: That par
mai ntained the position that it does not have al
i nst e andmittéet hasecontinued to choose not to take an actuarial role, however, this does not preclude
the committee undertaking this role in the futurt
Resolved, on the motion of Mr Shoebridge: That |
inflaton 8 and inserting instead o6l ower than forecast
Resolved, on the motion of Mr Shoebridge: That paragraph 2.36 be amended by:
ayomitting 6Superimposed inflation has continu
i nstead thlamwd orecast superimposed inflationo
b)omitting 6ébenign | evels of superimposed i nfl
superi mposed inflationd.
Resolved, on the motion of Mr Mookhey: That paragraph 2.36 be amended by inserting the following new
footnote after O6superi mposed inflationd: O6Super
above normal inflation. It is a regular feature

Resolved, on the motion of Mr Shoebridge: That paragraph 2tbi iebe d: 6 As at t he e
total of 186,203 notifications had been received by the MAA in relation to accidents since 5 October 1999,

representing an increase of eight per cent since the end of June 2013n@QifitetsEns, 69 per cent

wete full claims and 20 per cent were Accident Notification Forms (ANFs) (see chapter 1 for explanation of
ANFs) o6, and the following new paragraph and tab
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