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Terms of reference

That the Standing Committee on Law and Justice inquire into and report on:
1. Whether sex offenders’ convictions should be capable of being spent under the Criminal Records Act
1991, or should they only become spent in limited circumstances, for example where:
a. the offence was committed as a juvenile,
b. there was a finding of fact that the sex was consensual,
c. the offences were minor sex offences, or

d. no conviction was recorded.!

These terms of reference were referred to the Committee by the Hon John Hatzistergos MLC, Attorney
General on 10 November 2009.

1 LC Minntes No 127, 12 November 2009, Item 7, p 1516.
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Chair’s foreword

This Inquiry has examined whether convictions for juvenile sexual offences should continue to be
excluded from the spent convictions scheme. In examining this issue we have sought to recognise
competing interests. Foremost is the need to protect the community from sexual offenders. Balanced
against this priority is the community interest in rehabilitating past offenders to reduce re-offending.

One means to reduce recidivism is to allow juvenile offenders to put their offending behind them by
removing the requirement to disclose convictions for sexual offences, for example when applying for
employment and educational opportunities, after an appropriate period of good behaviour. This is a
strong protective factor against re-offending and encourages pro-social lifestyles, which in turn
contributes to a safer society.

We recognise that the question of whether to spend convictions for juvenile sexual offences must be
approached with caution. It is important to note, however, that the spent convictions scheme is not
concerned with punishment; its primary purpose is to contribute to the ability of past offenders to get
on with their lives. It is for the courts to determine the appropriate consequences of an offence at the
time of sentencing and the courts view sexual offending very seriously indeed.

After considering the thoughtful contributions of Inquiry participants we concluded that, on balance,
the evidence does not warrant continuing to treat juvenile sexual offences differently from other
juvenile offences for the purposes of the spent convictions scheme. Consequently we recommend that
juvenile sexual offences be included in the spent convictions scheme provided that, as with other
offences, they meet certain eligibility criteria. We also recommend an appropriate mechanism for
spending these convictions.

We believe that our recommendations will achieve an appropriate balance between protecting the
community from the risk of re-offending by juvenile sexual offenders, and the community interest
in rehabilitating past offenders.

I thank my Committee colleagues for their contributions to this Inquiry. I also thank the Committee
secretariat for their professional support.

Finally, on behalf of the Committee, I express our gratitude to Inquiry participants. It is due to
your knowledge and insights that we have come to terms with this complex subject and have been able
to produce this report.

bt AL A

Hon Christine Robertson MILL.C
Committee Chair

X Report 42 - July 2010



STANDING COMMITTEE ON LAW AND JUSTICE

Summary of recommendations

Recommendation 1 35
That the Attorney General further examine whether adult sexual offences should be included in
the NSW legislation to implement the Model Spent Convictions Bill.

Recommendation 2 54
That the Attorney General ensure that the NSW legislation to implement the Model Spent
Convictions Bill includes convictions for juvenile sexual offences.

Recommendation 3 68
That the Attorney General ensure that the NSW legislation to implement the Model Spent
Convictions Bill provides that where a court finds a person guilty of an offence without
proceeding to a conviction under section 10 of the Crimes (Sentencing Procedure) Act 1999, including
for a sexual offence, the finding is spent immediately after it is made.

Recommendation 4 77
That the Attorney General ensure that the NSW legislation to implement the Model Spent
Convictions Bill provides that convictions for juvenile sexual offences, as with convictions for
other juvenile offences, are capable of being spent where the sentence imposed was less than 24
months imprisonment.

Recommendation 5 81
That the Attorney General ensure that the NSW legislation to implement the Model Spent
Convictions Bill provides that convictions for juvenile offences, including convictions for
juvenile sexual offences, are capable of being spent after a good behaviour period of three years
has elapsed.

Recommendation 6 99
That the Attorney General ensure that the NSW legislation to implement the Model Spent
Convictions Bill provides that convictions for juvenile sexual offences, as with convictions for
other juvenile offences, are spent by lapse of time. Further, that a safeguard be introduced to
allow the Attorney General or the Commissioner of Police to make an application to intervene
towards the end of the good behaviour period, if there are concerns about potential re-offending.
The courts would then consider the application and determine whether to issue a spent
conviction order.

Recommendation 7 105
That the Minister for Youth advise the statutory review of the Commmission for Children and Y oung
People Act 1998 to give consideration to historical cases that resulted in offenders being prohibited
from working with children. The review should consider whether or not offenders who have

subsequently completed lengthy periods of good behaviour should have their prohibited status
lifted.

Recommendation 8 106
That the Minister for Youth ensure that the statutory review of the Commmission for Children and
Young People Act 1998 gives consideration to the recommendations and conclusions of this report.

Report 42 - July 2010 xi
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Recommendation 9 107
That the Minister for Police examine the issues concerning the removal of spent convictions
from an individual’s criminal record to determine the extent of the problem, and if necessary,
work with Privacy NSW to address any deficiencies with this process.
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Chapter1  Introduction

This Chapter provides an overview of the Inquiry process including the background to the Inquiry, and
the methods the Committee used to facilitate participation by members of the public, government
agencies and relevant organisations. The Chapter concludes with a brief outline of the report structure.

Terms of reference for the Inquiry

1.1

The terms of reference for this Inquiry were referred to the Committee by the
Attorney General, the Hon John Hatzistergos MLC on 10 November 2009. The terms of
reference are reproduced on page iv.

Background to the Inquiry

1.2

1.3

1.4

The Inquiry was established to consider whether convictions for less serious sexual offences
should continue to be excluded from the spent convictions scheme. In examining this issue
the Committee has sought to balance competing interests. Foremost is the need to protect the
community from sexual offenders. This imperative must be weighed against the benefits of
enabling persons who have committed less serious sexual offences, sometimes when they were
very young, to put their past behind them and become law-abiding members of society.

In relation to the Inquiry, the Attorney General advised the House that:

The issues raised in regard to spent convictions are likely to generate widespread
community discussion, with strong arguments lying on both sides of the debate. The
inquiry process of the Standing Committee on Law and Justice will allow the views of
stakeholders, experts and community members to be aired in an open and public
forum and will generate informed analysis on the many complexities of this topic.?

The Committee’s recommendations will inform the NSW Government’s approach to the
Model Spent Convictions Bill (the Model Bill) developed by the Standing Committee of
Attorneys General (SCAG), which requires each jurisdiction to make a decision on whether
convictions for sexual offences should be capable of becoming spent. According to Ms
Gabrielle Carney, Assistant Director, Legislation, Policy and Criminal Law Review Division,
Department of Justice and Attorney General:

Once the Attorney has had the benefit of the recommendations of the Standing
Committee, he intends to develop a proposal to submit to Cabinet for consideration.
The Government has not yet made any commitment to adopt the SCAG Model Bill,
as such any recommendations from the Committee will assist the Government in
making this decision; particularly so in relation to the question of convictions for sex
offences.

LC Debates (12/11/10) 19467.

Ms Gabrielle Carney, Assistant Director, Legislation, Policy and Criminal Law Review Division,
Department of Justice and Attorney General, Evidence, 29 March 2010, p 2.

Report 42 — July 2010 1
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Conduct of the Inquiry

1.5

1.6

1.7

1.8

1.9

1.10

1.11

Submissions

The Committee advertised a call for submissions in the Sydney Morning Herald and Dail
Telegraph in November 2009 and The Law Society of NSW Journal in December 2009.
A media release announcing the Inquiry was sent to all media outlets in NSW. The Committee
also wrote to a large number of stakeholder organisations and individuals inviting them to
participate in the Inquiry.

The Committee published a Discussion Paper in November 2009. The Discussion Paper
assisted individuals and organisations wishing to make a submission to understand the
background to the Inquiry, the current law in NSW, the issues raised by the terms of reference
and the options for resolving them.

The closing date for submissions was 29 January 2010 and a number of Inquiry participants
received extensions to make submissions after this date. The Committee received a total of
22 submissions.

A list of submissions is contained in Appendix 1. The submissions are available on the
Committee’s website: www.parliament.nsw.gov.au/lawandjustice.

Public hearings

The Committee held two public hearings at Parliament House on 29 March and 1 April 2010.
The Committee heard from a range of stakeholders including representatives of the
NSW Children’s Court, the NSW Commission for Children and Young People, the Law
Society of NSW, the NSW Bar Association and the Youth Justice Coalition, as well as four
government agencies. The Committee also took evidence from individuals affected by the
exclusion of juvenile sexual offences from the spent convictions scheme.

The Committee thanks all the individuals and organisations who made a submission to the
Inquiry or appeared as witnesses.

A list of witnesses who appeared at the public hearings is reproduced in Appendix 2. A list of
the documents tabled at the public hearings is in Appendix 3. The transcripts of the hearings
are available on the Committee’s website.

Report structure

1.12

Chapter 2 outlines the spent convictions schemes in place in NSW and in various Australian
and overseas jurisdictions, and describes the efforts by SCAG to achieve national consistency
in Australian spent convictions schemes. The Chapter also provides information on the child
protection mechanisms in place in NSW, notes the resulting requirement to disclose past
convictions when applying for child-related employment and describes how these
requirements interact with the spent convictions scheme.

2
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1.14

1.15

1.16

1.17
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Chapter 3 considers whether convictions for sexual offences should be capable of becoming
spent in any circumstances, taking into account community attitudes towards sexual offences
and the best way to protect the community, as well as the impact on offenders of the
requirement to disclose past convictions. The Chapter also explains why this report makes
recommendations only in relation to juvenile sexual offences.

Chapters 4 and 5 address whether convictions for sexual offences should become spent in the
circumstances raised in the terms of reference, namely where the offence was committed as a
juvenile, the sexual activity was consensual, the offence was a minor sexual offence, or where
no conviction was recorded.

Chapters 6 and 7 examine the appropriate eligibility criteria and mechanism for spending
convictions for sexual offences, including those provided in the current spent convictions
scheme in NSW and in the Model Bill

Chapter 8 briefly addresses two additional issues raised during evidence that have implications
for the operation of the spent convictions scheme. The first issue is the need for further work
on the interplay between the spent convictions scheme and child protection mechanisms.
The second issue was raised by Privacy NSW and regards the process for removing spent
convictions from an individual’s criminal record.

The final chapter, Chapter 9, draws together the recommendations made in previous chapters
and sets out the Committee’s preferred model for the spending of convictions for juvenile
sexual offences.

Report 42 — July 2010 3
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Chapter 2  Operation of spent convictions schemes

The spent convictions scheme has been in place in NSW since 1991. A spent conviction is a conviction
that is no longer required to be disclosed by the offender in certain circumstances, such as when
applying for educational or employment opportunities There are spent convictions schemes in most
other States and Territories, which in some cases have provisions quite different from the NSW
scheme. To address the variation between spent convictions schemes, the Standing Committee of
Attorneys-General (SCAG) has prepared a Model Spent Convictions Bill (the Model Bill), which if
adopted will achieve national consistency in the spending of past convictions. In the years following the
introduction of the spent convictions scheme, NSW has introduced child protection mechanisms that
require the declaration of past convictions for sexual offences, opening up an important area of
interplay between the legislation on spent convictions and child protection.

Spent convictions scheme in NSW

2.1 Spent convictions schemes offer persons convicted of less serious offences, who have since
completed lengthy periods of good behaviour, the opportunity to start afresh as law-abiding
and productive members of society. Spent convictions schemes do this by removing the
requirement for offenders to disclose less serious offences, for example when applying for
employment, and allow past offenders to put their pasts behind them. The rehabilitation of
past offenders benefits individuals with a criminal record, but also benefits community safety
by reducing the risk of future re-offending, as discussed in Chapter 3. The rehabilitation of
offenders is balanced against the imperative to protect the community, by taking into
consideration the likelihood of the offender re-offending.

Introduction of spent convictions scheme

2.2 The current spent convictions scheme was introduced in NSW in 1991. In his second reading
speech the then Attorney General, the Hon John Dowd MP, noted that one of the ‘basic
objectives of the criminal justice system is to encourage the rehabilitation of offenders in
order that they may become responsible and productive members of society’.*

2.3 Mr Dowd explained the need for a spent convictions scheme as follows:

Many offenders’ only contact with the criminal courts involves relatively minor
offences, often committed when they were young. Despite subsequent lengthy periods
of crime-free behaviour, a substantial proportion of these people are unable to live
down past indiscretions because they are required to reveal their convictions to
employers, insurers, licensing bodies, and the like, thereby often becoming subject to
mistrust and suspicion.

4 LA Debates (27/02/1991) 392.
L.A Debates (27/02/1991) 392.

w
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2.4 Mr Dowd indicated that once an offender had served their sentence, they should have the
opportunity to move on with their lives: ‘Punishment for minor offences should not be
indefinite’.’

2.5 Currently sexual offences are excluded from the spent convictions scheme: a conviction for a
sexual offence can never become spent, no matter the circumstances of the offence, or the
length of the subsequent period of good behaviour.

2.6 In explaining the exclusion of sexual offences from the spent convictions scheme, Mr Dowd
observed that most sexual offences would not meet the scheme’s criteria, as they would
involve sentences of imprisonment over the benchmark sentence of six months. However, he
added that: ‘Nevertheless, there will be some cases where this is not so, and in my view
prevailing community standards preclude the disavowal of such convictions’.”

2.7 In addition to the exclusion of sexual offences, convictions for offences against bodies
corporate and offences prescribed by regulations are not eligible to become spent.®
Provisions of Criminal Records Act 1991

2.8 Convictions are eligible to become spent if they meet the requirements of the Criminal Records
At 1991. Under the Act, a conviction can become spent if the offender:

e receives a prison sentence of 6 months or less
e completes a good behaviour (or crime-free) period of three years for a juvenile,
and ten years for an adult.”

2.9 The good behaviour period commences from the date of conviction."

2.10 A crime-free period ceases if a juvenile is subject to a control order or is convicted of an
offence punishable by imprisonment. In the case of an adult a conviction for an offence
punishable by imprisonment terminates the good behaviour period.'" If an offender commits a
subsequent offence within the good behaviour period, the original offence cannot become
spent until the completion of the good behaviour period for the second offence.

211 A prison sentence is not defined to include a control order imposed by the NSW Children’s
Court,”” and therefore all convictions imposed by the Children’s Court, other than those for

6 LA Debates (27/02/1991) 392.
7 L.A Debates (27/02/1991) 394.
8 Submission 21, NSW Government, p 3.
9 Criminal Records Act 1991, Part 2.
10 Criminal Records Act 1991, s9(1).
1 Criminal Records Act 1991, s10(1) and s9(1).
12 Criminal Records Act 1991, s7(4).
6 Report 42 - July 2010
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sexual offences, are eligible to become spent.”” The NSW Children’s Court may impose
control orders up to 24 months.'

Once a conviction is spent it cannot be revived. Importantly, the spent convictions scheme
does not ‘provide for the destruction of criminal records’."” Spent convictions are still required
to be disclosed in limited circumstances, such as when being sentenced by a court for a
subsequent offence, when applying for a legal practitioner certificate, when applying for a
security industry licence, when applying for registration as a nurse, when applying for
employment as a police officer or a teacher or when undergoing a Working With Children
Check."

In his second reading speech the then Attorney General recognised that:

... the length of the rehabilitation period is one of the most important aspects of the
scheme. It must be sufficiently long so that at its conclusion, society can be confident
there is little likelihood of further offences being committed. From the point of view
of the past offender, the benefits of the scheme should be available within a
reasonable period of time ...1"

The decision to have a crime-free period of ten years for an adult was based on findings of
recidivism studies conducted in the United Kingdom and in NSW in the 1970s."® The shorter
period of three years for a juvenile was determined based on research which showed that
young people have the capacity to quickly move through and then abandon periods of
criminality as they mature.

Certain findings and orders of the courts are treated as convictions for the purposes of the
Criminal Records Act.” These include findings under section 10 of the Crimes (Sentencing
Procedure) Act 1999, such as where a court finds a person guilty of an offence but does not
proceed to a conviction, or orders that the charges be dismissed. However, orders under
section 10 are spent immediately (as discussed in Chapter 5).

All orders imposed by the NSW Children’s Court (other than an order to dismiss a charge) are
deemed to be convictions for purposes of the Criminal Records Act” Juvenile offenders who
are dealt with at law (that is, not in the Children’s Court) due to the seriousness of their
offences are treated as adults for the purposes of the Criminal Records Act, and are required to
complete a ten-year good behaviour period.”

Cotrespondence from Ms Kathrina Lo, Department of Justice and Attorney General, to Chair,
cover letter to answers to questions on notice, 14 May 2010.

Children (Criminal Proceedings) Act 1987, s33(1)(g).
LA Debates (27/02/1991) 393.

Submission 21, pp 3-4.

LA Debates (27/02/1991) 393.

Submission 21, p 2.

Submission 21, p 2.

Submission 21, p 3.

Submission 21, p 2.
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2.17

The Criminal Records Act makes it an offence for persons who have access to criminal records
to disclose information about spent convictions without authorisation.”

Spent convictions schemes in other jurisdictions

2.18

2.19

2.20

2.21

2.22

This section places the NSW spent convictions scheme in context by providing an overview
of the spent convictions schemes in the other Australian jurisdictions, with a focus on
Queensland and Western Australia, as well as the spent convictions schemes in the United
Kingdom, Canada and New Zealand.

Australian States and Territories
All Australian jurisdictions, with the exception of Victoria, have spent conviction schemes.”

The ACT, Northern Territory and Tasmania have spent convictions schemes that are very
similar to the NSW scheme.” All of these schemes exclude sexual offences. One point of
difference in both the ACT and Northern Territory schemes provide that where there is a
finding of guilt without proceeding to a conviction, the offender is required to complete the
relevant good behaviour period before the offence can become spent (rather than the offence
being spent immediately as is the case in NSW). The Northern Territory scheme also provides
for spent convictions to be revived where an offender is subsequently convicted of an offence
punishable by imprisonment. In Tasmania, the good behaviour period for juvenile offenders is
five years, in contrast to the period of three years under the NSW scheme.”

The Commonwealth scheme provides for convictions to become spent if they result in a
prison sentence of 30 months or less.”® There is a good behaviour period of five years for
juvenile offenders and ten years for adults. Sexual offences are included in the scheme and
convictions for sexual offences become spent by lapse of time, as with convictions for other
offences.

In December 2009 the South Australia Parliament passed legislation for a spent convictions
scheme.” The scheme is based on the provisions of the Model Bill and provides for a
benchmark prison sentence of 12 months or less for adult offenders and 24 months or less for
juvenile offences.” As proposed in the Model Bill, the good behaviour period is ten years for
adult offenders and five years for juvenile offenders.”” Sexual offences are excluded from the
spent convictions scheme.”

22

23

24

25

26

27

28

29

Submission 21, p 2.

Submission 21, p 5. See Spent Convictions Act 2000 (ACT), Criminal Records (Spent Convictions) Act 1994
(NT), Annulled Convictions Act 2003 (Tas).

Submission 21, pp 5-6.

Submission 21, p 6.

Submission 21, pp 5-6. See Crimes Legislation Amendment Act 1989 (Cth).
Spent Convictions Act 2009 (SA).

Spent Convictions Act 2009 (SA), s 3(1).

Spent Convictions Act 2009 (SA), s 7(1).
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Queensland

The distinctive feature of the Queensland spent convictions scheme is that convictions for
sexual offences are included in the same manner as other offences, and are eligible to become
spent automatically, after the relevant good behaviour period has elapsed. As with the
Commonwealth scheme, the Queensland spent convictions scheme has a benchmark prison
sentence of 30 months or less.” The good behaviour period for adult indictable offences is ten
years and for other offences the good behaviour period is five years. Convictions for juvenile
sexual offences are therefore eligible to be spent automatically after a good behaviour period
of five years has elapsed. With some exceptions, a subsequent conviction revives a previous
conviction and the good behaviour period recommences.”

Mt Phil Clatke, A/Director General of the Queensland Department of Justice and Attorney
General, advised that 52 juveniles were convicted of sexual offences in 2008-2009.” Of these,
79 per cent received a non-custodial sentence and 21 per cent received a custodial sentence of
less than 30 months, and therefore all these convictions were eligible to become spent.

Western Australia

While the schemes in the other Australian States and Territories provide for convictions to
become spent automatically, after the good behaviour period has elapsed, the spent
convictions scheme in Western Australia takes a different approach for adult offenders and
provides for convictions to become spent by application to the courts.” Convictions for both
adult and juvenile sexual offences are included in the scheme and can become spent in the
same manner as other convictions.

Adult offenders convicted of serious offences (that result in a prison sentence of 12 months
or more or for an indeterminate period, or a fine of $15,000) can apply to the District Court
for a spent conviction order.”” Adult offenders convicted of lesser offences (that result in a
prison sentence of 12 months or less) can apply to the Commissioner of Police for a spent
conviction order. A good behaviour period of ten years must have elapsed before an adult
offender can apply to the courts. Factors to be considered by the courts in determining
whether a conviction should be spent include whether the person is likely to re-offend and
whether the person was previously of good character.

In relation to juvenile offenders, all convictions except for those for murder, attempted
murder or manslaughter automatically become spent after a two-year good behaviour period.™

30

31

32

33

34

35

36

Spent Convictions Act 2009 (SA), s 5(2)(b).
Submission 21, p 6. See Criminal Law (Rehabilitation of Offenders) Act 1986 (Qld).

Correspondence from Mr Phil Clarke, Acting Director-General, Queensland Department of Justice
and Attorney-General, to Chair, 11 March 2010.

Correspondence from Mr Clarke to Chair, 11 March 2010.
Submission 21, pp 6-7. See Spent Convictions Act 1988 (WA).

Cotrespondence from Hon Christian Porter MLA, Western Australia Attorney General, to Chair,
13 April 2010.

Correspondence from Mr Porter to Chair, 13 April 2010.
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2.28

2.29

2.30

2.31

Convictions for juvenile sexual offences are therefore eligible to be spent automatically after a
good behaviour period of two years has elapsed. In correspondence to the Committee, the
Hon Christian Porter MLLA, Western Australia Attorney General, stated that the legislation *...
make[s] it clear that the justice system does make a distinction between juvenile offenders and

adult offenders’.”’

Attorney General Porter advised that no research has been conducted on that State’s
experience of the spent convictions scheme in relation to sexual offences.”® However,
in relation to adult offenders, the NSW Department of Justice and Attorney General advised
that there were 18 applications for spent conviction orders in 2008, three of which involved
convictions for sexual assault and all three of which were successful.” There were 13
applications for spent conviction orders in 2009, none of which related to convictions for
sexual assault.

United Kingdom

The United Kingdom introduced its spent convictions scheme in 1974.* Convictions become
spent automatically by lapse of time, after the relevant good behaviour period has elapsed.
Convictions resulting in prison sentences of over 30 months, as well as convictions resulting
in youth detention for over 30 months, are excluded from the scheme."

The good behaviour period differs depending on the class of offence and the length of
sentence, and ranges from six months to ten years. For example:

e Convictions resulting in prison sentences of 30 months or less but over six
months — ten years for adult offenders and five years for juvenile offenders

e Convictions resulting in prison sentences of six months or less — seven years for
adult offenders and three-and-a-half years for juvenile offenders

®  Young offender detention of 30 months or less but over six months — five years
¢ Young offender detention of six months or less — three years

e Absolute discharge — six months.*

In July 2002 the United Kingdom Home Office completed a comprehensive review of the
spent convictions scheme and published the Breaking the Circle report.”” The review made a
number of significant recommendations, including that ‘the cut-off point of a 30 month
custodial sentence should be removed so that the scheme applies to all ex-offenders who have
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Correspondence from Mr Porter to Chair, 13 April 2010.
Correspondence from Mr Porter, to Chair, 13 April 2010.
Submission 21, p 7.

See Rebabilitation of Offenders Act 1974 (UK).

Submission 21, pp 8-9.

Submission 21, p 8. Rebabilitation of Offenders Act 1974 (UK) s 5(2).

United Kingdom Home Office, Breaking the Circle: A report on the review of the Rehabilitation of Offenders
Aet, July 2002.
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served their sentence. These arrangements should be implemented retrospectively to bring this
group within the protection of the scheme without delay’.** The report also recommended
reduced good behaviour periods. The United Kingdom Government accepted a number of
the report’s recommendation in its April 2003 response to the review.

The Rehabilitation of Offenders (Amendment) Bill was introduced to the House of Lords in
November 2009. In his second reading speech Lord Dholakia noted that in relation to the
current spent convictions scheme, ‘... the rehabilitation periods laid down in it are lengthy,
and many genuinely reformed ex-offenders can never benefit from it’.** For all sentences other
than life sentences, the Bill proposed to reduce the good behaviour periods to four years for
custodial sentences of four years or more, two years for custodial sentences of less than four
years, and one year for non-custodial sentences.” The proposed good behaviour periods
would commence after the sentence and any post-release supervision was completed. The
third reading was completed on 16 March 2010 but the Parliament prorogued shortly after and

the Bill made no further progress.

Canada

In 1985 Canada introduced its own version of a spent convictions scheme.”” Under the
scheme offenders can apply to the Solicitor-General for a pardon and the scheme provides for
these applications to be considered by the National Parole Board.” For summary offences, an
offender must have completed a good behaviour period of three years before applying for a
pardon, and for indictable offences, a period of five years.” The good behaviour period
commences from the expiration of the sentence, including any probation period, and the
offender must also have paid any fine imposed for the offence.

The National Parole Board is required to make inquiries and be satisfied that the applicant has
been of good conduct since the offence.” If an offender is pardoned they are still required to
disclose past convictions, but the scheme states that the conviction is not to be taken into
account and that the pardon is to be taken as evidence that the offender has been
rehabilitated.

The submission from the NSW Government noted that ‘... only a small proportion of eligible

people take advantage of the Canadian system. Schemes of this type are costly and complex to

administer’.”!
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United Kingdom Home Office, Breaking the Circle: A report on the review of the Rehabilitation of Offenders
Aet, July 2002, p 37.

United Kingdom House of Lords Debates (11/12/2009) column 1294.
United Kingdom House of Lords Debates (11/12/2009) column 1295.
Criminal Records Act 1985 (Canada).

Submission 21, p 10.

Criminal Records Act 1985 (Canada), s 4.

Criminal Records Act 1985 (Canada), s 4(2).

Submission 21, p 10.
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New Zealand

New Zealand introduced a spent convictions or ‘clean slate’ scheme in 2004.* The scheme
excludes offenders who have ever been convicted of an offence resulting in a custodial
sentence, or who have ever been convicted of a specified sexual offence.” Eligible convictions
become spent automatically after a good behaviour period of seven years has elapsed.
The scheme does not differentiate between adult and juvenile offenders.

A conviction cannot become spent if the court orders that the offender be detained in hospital
ot indefinitely disqualified from driving for repeat offending.® Convictions also cannot
become spent unless all fines, reparations or costs ordered by the court are paid in full.

Under the scheme, offenders convicted of specified sexual offences but who did not receive a
custodial sentence may apply to the courts for an order that the conviction be concealed.”
In this way the provisions of the ‘clean slate’ scheme would apply to the offendet’s criminal
record.

SCAG project on spent convictions schemes

2.39

2.40

As described in the preceding section, the Australian States and Territories take different
approaches to spent convictions. There are sometimes significant differences between the
eligibility criteria for offences to become spent, including the type of offences, the benchmark
sentences and the length of the good behaviour periods, as well as differences in the
mechanisms for spending offences. Consequently SCAG agreed to work towards harmonising
spent convictions legislation in Australia, and produced a Model Bill for consideration by each
jurisdiction. The Model Bill leaves the issue of spending convictions for sexual offences to
each jurisdiction to determine. The Model Bill is reproduced in Appendix 4.

The Committee has therefore been asked by the Attorney General to consider whether sexual
offences should be capable of becoming spent, and in doing so will consider the provisions of
the Model Bill as they apply to sexual offences. The Committee notes that its consideration of
these provisions may in some instances have broader implications for the Model Bill as a
whole. For example, the Committee’s consideration of the relevant good behaviour periods,
benchmark sentences, and application of the spent convictions scheme where no conviction is
recorded, may be equally relevant to non-sexual offences. However, the Committee wishes to
emphasise that it has not invited submissions on the provisions of the Model Bill as they apply
to non-sexual offences, and its recommendations will focus on the spending of convictions
for sexual offences.
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Crintinal Records (Clean Slate) Act 2004 (NZ).
Submission 21, p 11.

Criminal Records (Clean Slate) Act 2004 (NZ), s 7.
Submission 21, p 11.

12 Report 42 - July 2010



241

2.42

2.43

2.44

2.45

2.46

STANDING COMMITTEE ON LAW AND JUSTICE

Background to SCAG project

The Attorney General, the Hon John Hatzistergos MLLC, gave this rationale for the SCAG
model to harmonise spent convictions schemes in Australia:

The Standing Committee of Attorneys-General examined the spent convictions
regimes to reduce the confusion created by different national requirements in different
jurisdictions ... The national approach to spent convictions will assist with problems
associated with the sharing of criminal history information.6

SCAG initially developed a draft Model Bill and each jurisdiction conducted its own
consultation on the Model Bill following the release of a discussion paper in November
2008.”" The consultation period closed in January 2009 and SCAG noted that ‘a large number
of submissions were made by a broad cross-section of the community including legal
organisations and services, child protection advocates, indigenous groups, academics and the
police’.58 After considering the results of the consultation, SCAG finalised the Model Bill in
November 2009.

In developing the Model Bill, SCAG decided not to take a uniform position on the spending
of convictions for sexual offences. In this regard the Attorney General noted that the Model
Bill ... does not cover sex offences because of policy differences between jurisdictions on

whether, and to what extent, sex offences should be spent’.”

Instead, the Model Bill provides scope for each jurisdiction to reach its own decision on how
sexual offences should be dealt with. If a jurisdiction decides that sexual offences should be
included in its spent convictions scheme, the Model Bill provides a mechanism for doing so,
namely that the same eligibility criteria would apply as for all other offences, but that
convictions would become spent by application to the courts rather than lapse of time.

To resolve the issue of how sexual offences should be dealt with in the Model Bill the
Attorney General has asked the Committee to examine whether convictions for sexual
offences should be eligible to become spent. If the Committee decides that convictions for
sexual offences should be capable of becoming spent, the Committee must consider the
circumstances in which a sexual offence can become spent and the mechanism for spending
the conviction.

During the Inquiry the Committee, with the assistance of stakeholders, examined the issue of
spending convictions for sexual offences in relation to both the current spent convictions
scheme and the spent convictions scheme proposed in the Model Bill. The recommendations
in this report are framed in terms of assisting the Attorney General to decide how sexual
offences should be dealt with in the Model Bill. As the purpose of the Model Bill is to achieve
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L.C Debates (12/11/2009) 19466.

Standing Committee of Attorneys General, Communique November 2008, accessed 16 April 2010,
<Www.scag.gov.au=>.

Standing Committee of Attorneys General, Communigne April 2009, accessed 16 April 2010
<Www.scag.gov.au=>.

LC Debates (12/11/2009) 19466.
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uniformity between jurisdictions, the Committee has taken the position that it will only depart
from the provisions of the Model Bill if there are sound policy reasons for doing so.

Provisions of Model Bill”

The Model Bill sets out different eligibility criteria for spent convictions than currently exist in
NSW. Under the Criminal Records Act 1991, eligible offences include those where the prison
sentence is less than six months, with a good behaviour period of ten years for an adult and
three years for a juvenile. Under the Model Bill, eligible offences include those where a
sentence of imprisonment is not imposed, or where the prison sentence is less than 12 months
for an adult and 24 months for a juvenile.” The good behaviour period is ten years for an
adult and five years for a juvenile.”” The good behaviour period commences on the date of
conviction, the same as at present.”

In relation to whether sexual offences should be included in the spent convictions scheme, the
Model Bill makes provision for each jurisdiction to choose one of two options. First, that
sexual offences should never become spent. In NSW this would maintain the status quo.
Second, that specified sexual offences should be capable of being spent based on the same
eligibility criteria as for all other offences. In relation to the second option, the Model Bill
builds in an additional protective feature for sexual offences, which is that the mechanism for
eligible offences to become spent is by court application rather than lapse of time.**

The Model Bill treats as a conviction a formal finding of guilt by the courts or a finding that
an offence has been proved, even where no conviction is recorded.” Where no conviction is
recorded, the offender is required to meet the necessary criteria for the offence to become
spent, including the completion of the good behaviour period. At present in NSW, a
conviction is spent immediately if there is a finding that the offence has been proved but no
conviction is recorded.”

As with the current spent convictions scheme, under the Model Bill spent convictions are only
required to be disclosed in limited circumstances, such as when applying for employment in
child-related occupations, or for example for a position as a judge, magistrate or police officer.
Spent convictions are also disclosed for the purposes of sentencing by the courts.
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Tabled document, Department of Justice and Attorney General, Comparative table: Spent convictions
schemse, 29 March 2010.

Model Spent Convictions Bill 2009, cl 3(1).
Model Spent Convictions Bill 2009, cl 7(1).
Model Spent Convictions Bill 2009, cl 7(1).
Model Spent Convictions Bill 2009, cl 9.
Model Spent Convictions Bill, cl (5).
Criminal Records Act 1991, section 8(2).
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There are a number of other significant provisions in the Model Bill that, in the main, attempt
to address areas which are not covered in the current spent convictions scheme.
The provisions include that, if an offender:

commits a subsequent offence during the good behaviour period for a first
offence, the first offence is not to become spent until the completion of the
good behaviour period for the second offence.”’

commits a minor offence during the good behaviour period, and is discharged
without penalty or fined less than $500, the conviction is disregarded for the
purposes of the good behaviour period.*

is convicted of a number of offences, and the court imposes one penalty for
some or all of the offences, the penalty is to be taken to apply to each offence
for the purpose of determining whether an offence is eligible to become spent.”’

is listed on the Child Protection Register, and the offence is one for which the
spent conviction scheme applies, the good behaviour period is extended so that
it will expire when the offender is no longer listed on the Register, that is, the
conviction will only be spent after the offender is no longer listed on the
Register. "

Court application process in Model Bill

The Model Bill provides that should sexual offences be included in the spent convictions
scheme, rather than a sexual offence becoming spent by lapse of time, an offender can apply
to the courts for a spent conviction order after completing the good behaviour period. If the
court rejects an application for a spent conviction order, the offender cannot re-apply for two

71
yeats.

In deciding whether to make a spent conviction order the court is to consider:

the nature, circumstances and seriousness of the offence
the length and kind of sentence imposed
the length of time since the conviction

the circumstances of the offender at the time of the offence and the time of
application, including whether the offender appears to have rehabilitated and be
of good character

whether the conviction prevents the offender from engaging in a particular
profession, trade or business
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Model Spent Convictions Bill 2009, cl 10(2).
Model Spent Convictions Bill 2009, cl 7(4).
Model Spent Convictions Bill 2009, cl 3(2).
Model Spent Convictions Bill 2009, cl 7(3)(a).
Model Spent Convictions Bill 2009, cl 9(2).
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o whether there is any public interest to be served in not making the order.”

The Attorney General and the Commissioner of Police are to be notified of an application for
a spent conviction order, to give them the opportunity to intervene and be represented at the
hearing for the application.”

Applications are to be heard in private unless the applicant consents to the hearing being held
in public, or the court decides that the hearing should be held in public.”

Child protection mechanisms in NSW

2.56

2.57

2.58

2.59

In the years since the introduction of the NSW spent convictions scheme, additional
legislative measures have been introduced to prevent persons who pose a risk to children and
young people from working in child-related employment. In many cases this legislation
requires the disclosure of spent convictions, and therefore intersects with the spent
convictions scheme. Coupled with the increasing use of criminal record checks for other
occupations, the introduction of screening processes for child-related employment creates
additional requirements to be met by past offenders attempting to enter the workforce.

Prohibited persons

The Commission for Children and Young People Act 1998 provides that a person convicted of a
sexual offence punishable by a maximum prison sentence of 12 months or more is declared to
be a ‘prohibited person’ and is thereafter prevented from working in child-related
employment.” In other words, whether an offender is declared to be a prohibited person is
dependent on the maximum penalty for an offence, rather the sentence imposed by the
courts. Most sexual offences have a maximum penalty of over 12 months, except for offences
such as the offence of obscene exposure under the Summary Offences Act 1988."

Child-related employment is defined to mean ‘... employment in specified work settings (eg
schools, childcare centres) where direct unsupervised contact with children is an essential

requirement of the role’.”

The Acting Commissioner for Children and Young People, Ms Jan McClelland, noted that
‘the definition of child-related employment is quite broad and can cover a wide range of
situations — working in schools, foster care, preschools, or it can even involve driving a school
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Model Spent Convictions Bill 2009, cl 9(5).

Model Spent Convictions Bill 2009, Schedule 1(2).
Model Spent Convictions Bill 2009, Schedule 1(3).
Submission 21, p 5.

Ms Jan McClelland, Acting Commissioner, Commission for Children and Young People, Evidence,
29 March 2010, p 16.

Answers to questions taken on notice, Commission for Children and Young People, 23 April 2010,
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bus ...."" Child-related employment includes paid work, voluntary work, student placements
and self-employed people.”

For the purposes of the Commission for Children and Young People Act, convictions include
matters where the court found a person guilty of an offence but did not proceed to a
conviction.” Convictions do not, however, include matters where the court has ordered that a
charge be dismissed.

Even if a conviction for a non-sexual offence were to become spent (such as kidnapping), it
would still be considered to be a relevant criminal record for the purpose of the Commmission for
Children and Young People Act, and the person would remain prohibited from working with
children and young people.”

The legislation applies retrospectively,” meaning that all persons convicted of a child sexual
offence are prohibited from working in child-related employment.

Sexual offenders can apply for a review of their status as prohibited persons in limited
circumstances.” For example, sexual offenders are automatically able to apply for a review if
they are convicted of indecency offences. Sexual offenders may also be able to apply for a
review if they are convicted of certain offences involving sexual intercourse with a child,
provided that the child was less than three years younger than the offender, and the offence
did not involve circumstances of aggravation. However, sexual offenders can never seek a
review of their prohibited status if they are convicted of producing child pornography, or of
murdering a child.

In 2008-2009 there were 54 persons who applied for a review of their status as a prohibited
person, of which 21 were successful.** Applications can be made to the Commission for
Children and Young People or the Administrative Decisions Tribunal, or to the Industrial
Relations Commission in cases where the person is already in child-related employment and is
liable to be dismissed or has been dismissed because they are a prohibited person.*’
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Ms McClelland, Evidence, 29 March 2010, p 15.

Commission for Children and Young People, Information sheet: How to apply for a review of prohibited
status, accessed 15  April 2010, <kids.nsw.gov.au/uploads/documents/information-status-
review.pdf>.

Tabled document, Commission for Children and Young People, Working With Children Check
Guidelines 19 February 2010, 29 March 2010, p 28.

Submission 8, NSW Commission for Children and Young People, p 4.
Commission _for Children and Young People Act 1998, s 33(B)(2).
Submission 21, p 5.

Answers to questions taken on notice, Commission for Children and Young People, 23 April 2010,
p2

Commission for Children and Young People, accessed 15 April 2010,
<kids.nsw.gov.au/kids/working/prohibitedemployment/reviewstatus.cfm>
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<

The Commission advised that successful applications are ‘... largely for old and minor
convictions (eg carnal knowledge in the 1970s)”.* When an application is successful, and the
applicant is determined not to be a prohibited person, that person is no longer required to

declare any prohibiting convictions when applying for child-related employment.*’

Child Protection Register

The Child Protection (Offenders Registration) Act 2000 established reporting requirements for adult
and juvenile offenders who commit serious offences against children, including child sexual
offences.* Registrable offences include any offence involving sexual intercourse with a child,
the murder of a child, acts of indecency against a child, grooming offences, kidnapping
offences and child pornography offences.” The Act does not apply to offenders who commit

sexual offences against adults, and does not apply retrospectively to offences committed
before October 2001.”

Adult offenders who commit a registrable offence are not listed on the Register in certain
circumstances, such as where the court finds the person guilty of a relevant offence but does
not proceed to a conviction, and orders that the charge be dismissed, imposes a good
behaviour bond, or orders the offender to participate in an intervention program.”’

In the case of juvenile offenders, a juvenile is not a registrable person where the
NSW Children’s Court has directed that charges for a relevant offence be dismissed, or if a
juvenile committed a single offence involving an act of indecency or certain voyeurism
offences.”

Persons listed on the Register are required to report annually to the Commissioner of Police
and provide their address, phone number, car registration, email address and employment
details.” Adult offenders are subject to these reporting requirements for either 8 or 15 years,
depending on the seriousness of the offence. Juvenile offenders are subject to reporting
periods of 4 or 7.5 years (that is, half those of adult offenders). Persons listed on the Register
who subsequently commit a further registrable offence are subject to lifetime reporting
requirements.

During 2008-2009, approximately 29 juveniles were listed on the Child Protection Register. **
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Answers to questions taken on notice, Commission for Children and Young People, 23 April 2010,
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Answers to questions taken on notice, Commission for Children and Young People, 23 April 2010,
p5.

Submission 21, p 4.

Submission 21, p 4.

Child Protection (Offenders Registration) Act 2000, s 3A(2)(d).

Submission 21, p 4.

Submission 21, p 5.

Submission 21, p 4.

Submission 21, p 4.
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There is no discretion or review mechanism to exempt registrable people from their reporting
obligations, other than for persons with lifetime reporting requirements, who after being listed
on the Register for 15 years have a right of review to the Administrative Decisions Tribunal.”

Working With Children Check

The purpose of the Working With Children Check is to protect children from the risk of
abuse in the workplace. Employers who provide child-related employment are required to
ensure that employees complete a Working With Children Check. The Check is designed to
identify potential employees who pose a risk to children, including prohibited persons.

The Working With Children Check considers a wide range of records including relevant
criminal records, apprehended violence orders and any disciplinary proceedings for conduct
involving children in an employment capacity.”” For the purposes of the Working With
Children Check, relevant criminal records are defined to include:

e charges or convictions for any sexual offence

e charges or convictions for any assault, ill treatment, neglect of, or physical harm
to, a child

e any registrable offence, that was punishable by a maximum prison sentence of
12 months or more

e charges that have not been finalised by a court

e charges that are proven but have not led to a conviction, or have been dismissed,
withdrawn or discharged by a court.”

Relevant criminal records include all spent convictions, as well as offences committed when a
juvenile.”

If the Working With Children Check identifies that a potential employee has a relevant
ctiminal record, an approved screening agency will assess the risk posed by that record.”
The risk assessment considers the circumstances of the offence, the type of employment
sought and the employer’s plan for managing the risk to children. When the screening agency
has determined the level of risk the employer is advised of the outcome of the risk assessment.
The employer then decides whether to proceed with employing the person. The legislation
does not provide a process to review the outcome of the risk assessments provided to
employers by screening agencies.
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Child Protection (Offenders Registration) Act 2000, Division 7, s16.

Tabled document, Working With Children Check Guidelines 19 February 2010, p 9.
Tabled document, Working With Children Check Guidelines 19 February 2010, p 9.
Tabled document, Working With Children Check Guidelines 19 February 2010, p 9.
Tabled document, Working With Children Check Guidelines 19 February 2010, p 10.
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Legislative Review of Commission for Children and Young People Act

In March 2010 the Minister for Youth, the Hon Peter Primrose MLC, announced a statutory
review of the Commission for Children and Young People Act 1998."" The review involves extensive
public consultation. The deadline for written submissions was 31 May 2010."""

The review, which was due to commence in December 2010, was brought forward following
the publication of the Auditor-General’s report on the effectiveness of the Working With
Children Check in February 2010."” The Auditor-General’s report identified ways in which
the Check could more reliably identify people who pose a risk to children.

Ms McClelland observed that through the review the Commission would seek to make its
legislation ‘... clearer as to what categories or what types of offences are included in the
prohibited employment situation.”'”

The Commission indicated that it was aware of the ‘substantial’ impact on young offenders of
being declared to be a prohibited person. The Commission advised that it ‘... proposes to
consider these prohibiting convictions further in the forthcoming review of the Comumission for
Children and Y oung People Act 19981
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Hon Peter Primrose MLC, Minister for Youth, ‘Cabinet approval for eatly legislative review of
Commission for Children and Young People’, Media release, 9 March 2010.

Hon Peter Primrose MLC, Minister for Youth, ‘Head of legislative review announced’, Media release,
15 April 2010.

Audit Office of NSW, ‘Gaps found in safeguard to protect children’, Media release, 24 February
2010.

Ms McClelland, Evidence, 1 April 2010, p 21.
Submission &, p 5.
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Chapter 3  Should sexual offences be included in the
spent convictions scheme?

There are arguments for and against including convictions for sexual offences in the spent convictions
scheme. Sexual offences are viewed with great seriousness by the community. Community protection
must be a priority in considering whether to spend convictions for sexual offences. However, this
imperative must be balanced against supporting the rehabilitation of past offenders, which in turn
contributes to a safer society. The requirement to disclose past convictions creates a barrier to
obtaining employment, which is a key protective factor against re-offending; putting past offenders into
jobs therefore benefits community safety.

This Chapter considers the arguments put forward by Inquiry participants regarding whether sexual
offences should be included in the spent convictions scheme. In light of these arguments this Chapter
will consider whether there are any reasons that could justify making sexual offences capable of
becoming spent. This Chapter will also explain the position taken in this report in relation to adult
sexual offences, and the Committee’s decision to make recommendations only in relation to juvenile
sexual offences.

Definition of sexual offences

3.1 There are 32 offences that are currently prescribed as sexual offences and excluded from the
spent convictions scheme.'” These offences are listed in Appendix 5. Of these 30 are in the
Crimes Act 1900 and include sexual assault, indecent assault, acts of indecency, attempting or
engaging in sexual intercourse with a person under 16 years of age, incest, bestiality, procuring
for prostitution, and the production, dissemination or possession of child pornography.
The remaining two offences, including obscene exposure, are listed in the Swzmary Offences Act
1988.

3.2 In October 2008 the Attorney General, the Hon John Hatzistergos MLC, announced the
establishment of a Sexual Offences Working Party to examine the ‘offences of persistent
sexual abuse of a child, introducing a definition of an act of indecency, increasing the
maximum penalties for child prostitution offences and achieving greater uniformity between
NSW  sexual offences and Commonwealth offences for sexual offences committed
overseas’.'” This review has the potential to result in changes to sexual offences legislation,
and thus impact on the spent convictions scheme if sexual offences are included in the
scheme.

105 Submission 21, NSW Government, Attachment B. For a detailed description of each sexual offence

see answers to questions taken on notice, Department of Justice and Attorney General, 27 April
2010.

106 Hon John Hatzistergos MLC, Attorney General, ‘Major Government crackdown on sex offences’,
Media release, 25 October 2008.
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Seriousness of sexual offences

3.3

3.4

3.5

3.6

3.7

3.8

Sexual offences are considered by the community to be of the utmost seriousness. A number
of Inquiry participants gave evidence concerning the seriousness of sexual offences, and the
trauma suffered by victims of sexual assault. These participants argued that this justifies the
continued exclusion of all sexual offences from the spent convictions scheme. These views are
examined in this section. Other evidence presented to the Inquiry indicated a need to balance
these concerns with the goal of rehabilitating offenders, as discussed elsewhere in this
Chapter.

Impact of sexual offending

In relation to community perceptions of sexual offences, Detective Superintendent
John Kerlatec, Commander, Sex Crimes Squad, NSW Police Force, observed that ‘... sexual
offending is perhaps the most abhorrent crime in the community. It touches more than

people’s lives physically. It traumatises them for the rest of their lives”."”

Further, according to Detective Superintendent Kerlatec, ‘it is such an abhorrent crime that it

dictates that it should be separated and looked at differently from the other crimes’.'”

The destructive impact of sexual abuse was described in her submission by
Mrs Patricia Wagstaff, herself a victim of childhood sexual abuse: ‘Sexual offences against a
child even by a juvenile can leave the child with enormous problems. Not only has the body
of the child been invaded but their trust has been violated, their security of being safe

destroyed and their innocence polluted forever’."”

Detective Superintendent Kerlatec also drew attention to the impact on victims of sexual
offences: ‘It is an extreme struggle for victims to have to deal with this for years and years. 1
notice some criticism of victims coming forward after 20 or 30 years. I think it demonstrates

the burden and pain that they have catried for so long”.""

In contemplating whether sexual offences should be capable of becoming spent, Mrs Wagstaff
expressed concern at the NSW Government’s apparent interest in the welfare of sexual
offenders over that of victims: “The victim has to live with the mental consequences that can
haunt them for the rest of their lives, yet the Government does not want the offenders to live
with the burden of a prison sentence in their resumes’.'"" Mrs Wagstaff explained that ‘there is

. 112
no “spent results of sexual abuse” time for me’.
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Detective Superintendent John Kerlatec, Commander, Sex Crimes Squad, NSW Police Force,
Evidence, 1 April 2010, p 11.

Mr Kerlatec, Evidence, 1 April 2010, p 18.
Submission 5, Mrs Patricia Wagstaff, p 2.
Mr Kerlatec, Evidence, 1 April 2010, p 19.
Submission 5, p 8.

Submission 5, p 9.
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3.13
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The Salvation Army emphasised that any proposal to include sexual offences in the spent
convictions scheme must not be at the expense of supporting victims of sexual abuse:

Victims and survivors of sexual abuse need to be believed, need to have the
seriousness of the crime committed against them recognised and responded to
appropriately, to have the impact of the rime on them acknowledged and not
minimised, and to hear the message that that abuse was not their fault. Any

amendment to the current prohibition on spent convictions should not compromise

this.!13

Inquiry participants stressed that community safety should be of paramount importance in any
consideration of whether to include sexual offences to the spent convictions scheme.
In regard to the spending of past sexual offences, The Salvation Army said that ‘the
importance of the safety, care and protection of vulnerable people must not be diminished”.'"*

Role of legal system in upholding the seriousness of sexual offences

Because the legal system plays a role in affirming and upholding societal norms, one of the
issues considered by the Committee was whether including sexual offences in the spent
convictions scheme would undermine the message that sexual offences are unacceptable.
The Committee also considered whether including sexual offences in the spent convictions
scheme would amount to a lessening of sentences, or in other words, whether the burden of
having to disclose a conviction for a sexual offence was an important part of an offender’s
sentence.

When questioned on whether the law plays an educative role in affirming societal norms,
NSW Children’s Magistrate Hilary Hannam, said:

. obviously it is an extremely important part of going through the criminal justice
process and, in particular, in relation to sentencing that there is this concept of
reinforcing society’s norms and what is right. There is no doubt about that.!'5

Magistrate Hannam also observed that the courts play this role in relation to all offences and
not just sexual offences. '"*

According to the Office of the Director of Public Prosecutions, ‘it is important that the
criminal records scheme maintains a hard line towards sexual offending to reinforce the

message that this is unacceptable behaviour’.'"”

Detective Superintendent Kerlatec also recognised the potential for the law to play an
educative role, and noted that in making changes to the spent convictions scheme: I think
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Submission 14, The Salvation Army, p 1, emphasis as per original.

Submission 14, p 1.

Ms Hilary Hannam, Magistrate, NSW Children’s Court, Evidence, 1 April 2010, p 8.
Ms Hannam, Evidence, 1 April 2010, p 8.

Submission 4, Office of the Director of Public Prosecutions, p 2.
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3.16

3.17

3.18

3.19

that in that context the suggestion to water down the element of responsibility for actions into
the future needs to be regarded”.'"®

However, Ms Suellen Lembke, Director of Programs, Juvenile Justice, Department of Human
Services, stressed that it was important to differentiate between changes to the spent
convictions scheme, and the sentences imposed on sexual offenders:

... young people are actually sentenced for an offence and that [including sexual
offences in the spent convictions scheme] does not change under this; that it has not
made any different sentencing, so in terms of a deterrent or message to the
community, these offences will continue to be seen as serious offences with an
appropriate outcome, and that is a key thing to remember. ..

I do not think it necessarily will send a negative message to the community because
we are not changing the front end of sentencing.!!?

When questioned on whether including sexual offences in the spent convictions scheme
would in effect be a lessening of the sentence, Magistrate Hannam responded:

No, because the sentence is an entirely different exercise and it should be seen as a
different exercise ... I think there should be a notion — there are in other areas of the
law — where you have received your punishment and you have done what was
required to be done, that you can put an end to that in terms of the consequences for
your life, but that is not happening for this group. I do not think it would be lessening
the sentence; I think it would be assisting young people in their rehabilitation.20

Chief Superintendent Antony Trichter, Commander of Police Prosecutions, NSW Police
Force, agreed that sentencing should be distinguished from the spent convictions scheme:

For my part I would say that the spent conviction regime, although it may be
perceived for all intents and purposes as a penalty, I do not think it ought to be
considered as part of the punitive process. I think it needs to be regarded as a separate
process. 1 think it is more about risk.12!

Committee comment

Some Inquiry participants gave evidence that sexual offences can have a long-lasting and
destructive impact on the lives of those affected. The Committee notes the strong views of
these Inquiry participants regarding the seriousness of sexual offending and, as a consequence,
has taken care to ensure that community safety is given paramount importance in any
proposal to include sexual offences in the spent convictions scheme. Several Inquiry
participants raised concerns that including sexual offences in the spent convictions scheme
would amount to a softening of the way in which the justice system deals with sexual offences.

118

119

120

121

Chief Superintendent Anthony Trichter, Commander, Police Prosecutions, NSW Police Force,
Evidence, 1 April 2010, p 20.

Ms Suellen Lembke, Director, Programs, Juvenile Justice, Department of Human Services,
Evidence, 1 April 2010, p 28.

Ms Hannam, Evidence, 1 April 2010, p 9.
Mr Trichter, Evidence, 1 April 2010, p 13.
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Others spoke of the risk posed by not requiring sex offences to be disclosed, as this could
increase the likelihood of re-offending. These participants supported the continued exclusion
of all sexual offences from the spent convictions scheme

The Committee notes, however, the evidence on the importance of differentiating between
the sentencing process and the spent convictions scheme. Ms Hannam and Ms Lembke
argued persuasively that sentencing is the appropriate tool for determining the requisite
consequences for an offence, rather than through the spent convictions scheme. The spent
convictions scheme is not concerned with punishment but is about managing the risks posed
by past offenders; it needs to provide offenders with an opportunity to rehabilitate themselves
and put their offending behind them, while also protecting the community against re-
offending. The Committee considers that sentencing will continue to play an important
educative role in reinforcing society’s norms, and maintaining a hard line towards sexual
offending, regardless of any changes to the spent convictions scheme.

Requirement to disclose past convictions

3.21

3.22

3.23

Offenders are required to disclose past convictions in a range of situations, including when
applying for certain jobs or voluntary positions at schools or nursing homes. The disclosure of
a criminal record carries a stigma, regardless of whether the offender has since made a fresh
start and become a law-abiding citizen, and limits the employment opportunities open to past
offenders. This is particularly so for persons convicted of a sexual offence. A substantial
number of people have a criminal record and are affected by the requirement to disclose past
convictions.

Situations that require disclosure of a criminal record

There is a range of situations in which people can be requested or obliged to disclose a
criminal record. For example, the NSW Children’s Court said that a criminal record check can
be required for the purposes of:

e  paid employment, especially child-related employment

e  voluntary employment, such as in nursing homes or schools
e  visa applications

e adoption

e  sccurity licensing

e firearms licensing

e insurance applications

2

credit applications. '

The NSW Children’s Court also noted that ‘... various tertiary courses demand criminal
record certificates before an application will even be considered”.'”’
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Submission 16, NSW Children’s Court, p 7.
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3.25

3.26

3.27

3.28

3.29

3.30

It is becoming increasingly common for job applicants to be subject to a criminal record
check. Research by Dr Bronywn Naylor of the Law Faculty at Monash University found that
‘criminal records checks are becoming a way of life in Australia. Victoria Police had 3459
requests for a criminal record check for employment purposes in 1992-93. This had increased
to 221 236 in 2003-04"."*

The Youth Justice Coalition advised that ‘the Australian Federal Police processed more than
600,000 requests for criminal record checks in 2006-07, a 700 percent increase from 1997,

Employers cannot conduct a criminal record check without the consent of job applicants.
However, the Youth Justice Coalition observed that ‘while such a process is technically

voluntary it is not a requirement a job applicant can realistically refuse’.'”

The Australian Federation of Employers and Industries argued that employers conduct
criminal record checks because they need to ‘... be able to undertake a full and informed risk
assessment of persons at the employer’s workplace. AFEI members seek personal information
about: outstanding charges; criminal convictions and findings of guilt recorded against

12
persons’.'”’

According to the Federation, an employer needs to be informed of a potential employee’s
criminal record, particularly in relation to sexual offences, because the employer has legal
obligations to protect its employees from the risk posed by past offenders.””® The Federation
noted that:

An employer is: vicariously liable for the actions of its servants, has occupational
health and safety obligations to a broad range of different classes of persons to ensure
a safe workplace exists and eliminate at the source risks to health and safety and has
obligations to prevent the sexual harassment of its employees.!2?

The Federation advised that these obligations extend to a wide range of situations where
clients are vulnerable to sexual offenders, including ‘social and community services, disability
services, supported employment services, health care services, fitness instruction and

: 130
education’.

There are safeguards in place to prevent discrimination in employment on the basis of a
criminal record, including anti-discrimination legislation in some jurisdictions. For example,
the Federal Government’s _Australian Human Rights  Commission  Act 1986  prohibits
discrimination on the basis of a person’s criminal record, unless ‘... the person’s criminal
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Submission 16, p 8.

Naylor B, ‘Do not pass go: The impact of criminal record checks on employment in Australia’,
Alternative Law Journal, Vol. 30, No. 4, August 2005, p 174.

Submission 13, Youth Justice Coalition, p 6.

Submission 13, p 6.

Submission 19, Australian Federation of Employers and Industries, p 8.
Submission 19, p 8.

Submission 19, p 7.

Submission 19, p 7.
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record means that he or she is unable to perform the inherent requirements of the particular
job>.”" The Commission’s Guide to employers states that an employer should not refuse to
employ a past offender if the past offender’s criminal record does not impact on the inherent
requirements of the job, and the person is the best candidate for the job in every other way.'”

NSW does not have legislation that prohibits discrimination on the basis of a criminal
record."” Only the ACT, Tasmania, the Northern Territory and Western Australia have laws
which prohibit discrimination on the grounds of a criminal record or spent conviction.'**

In 2008-2009, the Australian Human Rights Commission received 390 complaints about
discrimination on the basis of a criminal record (of a total of 28,373 complaints).'”

Reduced employment opportunities and impact on re-offending

Dr Naylor observed that at the same time as the use of criminal record checks and child-
related employment screening processes is increasing, ‘... governments across the world are
recognising the importance of re-engaging former offenders in employment and

accommodation to reduce the risk of re—offending’.”(’

According to the 2002 Breaking the Circle report by the United Kingdom Home Office,
employment can reduce offending by between a half and a third, but a criminal record can
‘seriously diminish’ employment opportunities.””” The report noted that ‘the best way to make
our communities safe is to reduce re-offending’ and that the most successful way of doing this
is by ‘opening up employment to people who want to put their offending behind them ...”.""

Dr Naylor noted that the increasing use of criminal record checks resulted in offenders being
denied employment even where their conviction did not impact on their ability to perform the
inherent requirements of the job. According to Dr Naylor: “There is an air of moral panic
about the evident spiralling demand for police checks in the recruitment process, reflecting
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Australian Human Rights Commission Act 1986 (Cth), s 3.

Human Rights and Equal Opportunity Commission, Oz the record: Guidelines for the prevention of
discrimination in employment on the basis of a criminal record, November 2005 (minor revision September
2007), p 5.

Human Rights and Equal Opportunity Commission, Oz the record: Guidelines for the prevention of
discrimination in employment on the basis of a criminal record, November 2005 (minor revision September

2007), p 14.

Tabled Document, NSW Bar Association, Mode/ Spent Convictions Bill 2008: Standing Committee of
Attorneys General, January 2009, p 18.

Australian Human Rights Commission, Annual Report 2008-09, p 65.
Submission 22, Dr Bronwyn Naylor, p 1.

United Kingdom Home Office, Breaking the Circle: A report on the review of the Rehabilitation of Offenders
Aet, July 2002, p ii.

United Kingdom Home Office, Breaking the Circle: A report on the review of the Rehabilitation of Offenders
Aet, July 2002, pp 1-2.
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fear and prejudice, popular punitiveness, and also perhaps fear of litigation on the part of

employers’."”’

3.36 The NSW Children’s Court pointed to research which has ‘... found that past offenders are
less likely to obtain employment than people with chronic illnesses, disabilities or
communication difficulties’.""’

3.37 The Public Interest Advocacy Centre (PIAC) observed that in their experience ‘... a large
number of individuals are prevented from obtaining employment and achieving social
inclusion on the basis of their criminal record ...”."*"" PIAC’s 2008 report on interviews with
over 200 people who had experienced homelessness stated that:

When asked how their homelessness could have been prevented, many of those
interviewed confirmed experiences of discrimination when attempting to gain
employment. One person said ‘having a criminal record stops people getting
employment, creates social judgement and leaves people with no options’.!4?

3.38 Ms Natalie Mamone, Chief Psychologist for Juvenile Justice, Department of Human Services,
explained how employment assists in reducing recidivism:

Stable employment assists in helping offenders to see themselves as part of society
rather than being separate or isolated from it. People who identify with a particular
group tend to comply with the rules of that group. Our aim with young offenders is
that they comply with a pro-social society.

Employment provides people with the financial means to meet their needs in
legitimate ways, thereby reducing the temptation of crime. Employment also increases
the number of pro-social associates that a person has. That is a particulatly strong
protective factor with juvenile offenders.!43

3.39 Ms Mamone indicated that longitudinal studies have found that ‘the more that people invest in
being part of the community the less likely they are to offend’.'**

3.40 In addition, the requirement to disclose past convictions can have a disproportionate impact
on certain segments of society. For example, Dr Naylor noted that the requirement to disclose
a criminal record is problematic ‘... particularly for Indigenous communities, where criminal
convictions pose further limitations on community development’.'*

139 Naylor B, ‘Do not pass go: The impact of criminal record checks on employment in Australia’,
Alternative Law Journal, Vol. 30, No. 4, August 2005, p 174.

140 Submission 16, p 8.

141 Submission 11, Public Interest Advocacy Centre, p 1.

142 Submission 11, p 2.

143 Ms Natalie Mamone, Chief Psychologist, Juvenile Justice, Department of Human Services,
Evidence, 1 April 2010, p 22.

144 Ms Mamone, Evidence, 1 April 2010, p 22.

145 Submission 22, p 1.
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The Youth Justice Coalition observed that the impact of having to disclose past convictions
can be particularly significant in rural, remote and regional areas where there are less
employment opportunities, and because the °...smaller populations and tight-knit social
networks...” can intensify the stigma experienced by the young offender.'*’

Impact on juvenile offenders

The requirement to disclose convictions for past offences, often committed when they were
very young, can have a substantial impact on young people. The Commission for Children and
Young People emphasised the importance of employment in rehabilitating juvenile offenders,
who are often at a significant disadvantage to begin with:

Stable and ongoing employment is crucial to the rehabilitation process and to assist an
offender’s reintegration back into the community. However, there is no doubt that
people with criminal records are disadvantaged in employment decisions. This further
compounds the disadvantage that many young offenders already face due to their
disengagement from education and employment.!47

The NSW Government noted that uveniles in particular, face significant disadvantage from

the disclosure of past criminal conduct, especially when first entering the workplace’.'*

The Youth Justice Coalition indicated that not being able to obtain employment places young
people ‘... at risk of social disadvantage, homelessness and of developing mental or physical
health problems’.'* The Youth Justice Coalition argued that the current exclusion of sexual
offences from the spent convictions scheme represents a ‘double punishment’ for juvenile
offenders as it results in diminished employment opportunities and ‘... further marginalizes

and stigmatises young people who commit sex offences’."”

Professor Dianna Kenny and Dr Christopher Lennings cited a number of examples where the

disclosure of convictions for less serious sexual offences had a significant impact on juvenile
offenders, who had been:

e cxpelled from schools on character grounds when prior history has been
disclosed

e prevented from completing social work and nursing degrees because they were
denied a clearance to work with children and could not complete the practicum
requirements of the degrees

¢ ruled ineligible by DOCS to become carers of young children in their extended
families who had suffered family breakdown or tragedy."'
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Professor Kenny and Dr Lennings observed that the disclosure of juvenile sexual convictions

... may hinder psychological adjustment and the assumption of adult responsibilities’."”

The following case studies drawn from submissions to this Inquiry illustrate how the
requirement to disclose convictions for sexual offences continues to impact on offenders who
were convicted of minor offences many years ago when they were very young.

Mrs Lyn and Mr Neville Cox*

Lyn and Neville began dating as teenagers in the 1960s. Lyn became pregnant when she was 15 and
Neville was 16. Her baby was given up to adoption and Lyn’s parents had Neville formally charged
with carnal knowledge. The couple continued seeing each other and later married. Lyn and Neville
have been married for 40 years and have since had two more children. They are well known and
respected in their home town of Wagga Wagga.

In 2007 Neville was offered a contract to do maintenance work in schools. After applying for the
position, he was refused on the basis of his criminal conviction, which identifies him as a sex
offender. Neville has never been charged with any other criminal offence. Until 2007, he was not
aware that he is prohibited from working with children due to his past conviction for a sexual offence
against a child. When they found out that Neville was a prohibited person, Lyn said that ‘all of a
sudden we just felt so terrible that this had happened to us.” Neville now faces restrictions on his
business as many jobs require applicants to complete a Working With Children Check. According to
Lyn, ‘our problem is that when he submits an application for employment his name comes up red-
flagged and it looks like he is a paedophile which of course he is not.’

* Submission 1; Mrs Lyn Cox and Mr Neville Cox, Evidence, 1 April 2010

Mt Smith*

In 1953, at the age of 13, Mr Smith and another boy were convicted of indecent assault and Mr Smith
was sentenced to an 18-month good behaviour bond. As he recalls, it was the older boy’s
inappropriate behaviour that resulted in the police charge. At the time there ‘was no evidence being
presented, no witnesses, no statement of complaint read out in court, apart from the confessions
presented by the Police.” Neither he nor his parents were given any legal assistance.

Since then, Mr Smith has been crime free for 57 years. He is an upstanding community member who
has lived in the same area for over 48 years. He has been married for 50 years and has three
professional children. At 70 years of age he would like to assist at his grandchildren’s schools but this
would require that he declare his conviction for a sexual offence to the school staff. Mr Smith
believes ‘this to be confronting and unfair as well as an abuse to his rights to privacy.” Mr Smith asks,
‘is this the wish of this Government to continue to stigmatise a decent and law-abiding senior
citizen?’.

* Submission 20. Please note that Mr Smith’s real name has been kept confidential, at his request.
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Number of people affected by requirement to disclose past convictions

A substantial number of people in NSW are affected by the requirement to disclose past
convictions. Although there are no statistics on the proportion of the NSW population with a
criminal record, the number is likely to be substantial: in the fifteen years to June 2009 there
were 802,913 distinct individuals (or over 10 per cent of the NSW population'”) convicted of
an offence in NSW."* Of these there were 9,266 individuals (or 1 per cent of the NSW
population) convicted of a sexual offence.

According to figures from the 2002 Breaking the Circle report by the United Kingdom’s Home
Office, over one quarter of the working age population in the United Kingdom have a
previous conviction."”

In relation to the prevalence of youth offending, a study of all people born in NSW in 1984
found that almost 1 in 10 had a conviction by the age of 21.*° By the age of 21, members of
the cohort had made 178 appearances for sexual assault and related offences (or 0.6 per cent
of all offences for which members of the cohort appeared in court). > Further, the study
found that 94 individuals had been charged on at least once occasion for aggravated sexual
assault, and of these, 62 individuals had been convicted at least once."

Juvenile Justice advised that in 2008-2009 there were 93 young people convicted of sexual
offences, resulting in 73 community supervision orders and 20 custodial sentences."’

Dr Ian Nisbit observed that sexual offending accounts for approximately 1 per cent of all
appearances in the NSW Children’s Court.'”
Committee comment

The requirement to disclose past convictions can be a barrier to the rehabilitation and social
inclusion of offenders. A substantial number of NSW residents have a criminal record and are
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Ms Gabrielle Carney, Assistant Director, Legislation, Policy and Criminal Law Review Division,
Department of Justice and Attorney General, Evidence, 29 March 2010, p 3. This number includes
juvenile offenders convicted in the NSW Children’s Court.

United Kingdom Home Office, Breaking the Circle: A report on the review of the Rehabilitation of Offenders
Aet, July 2002, p ii.
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affected by the requirement to disclose past convictions. Inquiry participants observed that
past offenders experience difficulty in finding employment, which is a key protective factor in
preventing re-offending. The Committee notes that, unlike several other Australian
jurisdictions, NSW does not have legislation that prohibits discrimination on the basis of a
criminal record.

The Committee is mindful of the seriousness with which the community views sexual
offences, and notes the evidence from Detective Superintendent Kerlatec concerning the
abhorrent nature of sexual offending. The Committee reaffirms the need to protect society
from the dangers of re-offending.

The Committee has given much thought to where the balance should lie, in terms of
providing past sexual offenders with a clean slate and a chance at rehabilitation, and managing
the risks to the community of future offending. The Committee has determined that sexual
offenders should be supported in their rehabilitation to assist them in moving on with their
lives, without in any way diminishing their understanding of the seriousness of their offence.
The Committee notes that this in turn has the effect of reducing the risk to the community of
recidivism.

The Committee has therefore formed the view that there is scope to include convictions for
less serious juvenile sexual offences in the spent convictions scheme. In the following
Chapters the Committee will examine the options for including juvenile sexual offences in the
spent convictions scheme, where offenders pose a low risk to the community. The Committee
understands that the question of the definition of what is a ‘less serious sexual offence’
deserves careful consideration. The matter is examined in more detail in Chapter 5.

Adult sexual offenders

3.57

3.58

Although the terms of reference left open the possibility for the Committee to examine adult
sexual offences, this report focuses on sexual offences committed by juveniles.
Lifting the blanket prohibition on the spending of sexual convictions would be a significant
step that must be approached with caution. The Committee chose to concentrate on juvenile
sexual offences in this Inquiry and report, given the evidence that there are a number of
factors that may justify the spending of convictions for juvenile sexual offences. Nevertheless
due to the scope of the terms of reference the Committee received some evidence on adult
sexual offences, which will be addressed briefly in this section. The evidence concerning
juvenile sexual offending will be explored in the remainder of this report.

Recidivism for adult sexual offendetrs

Recidivism rates are an important consideration in determining whether convictions for sexual
offences should be capable of becoming spent. The Committee received some evidence on
recidivism rates for adult sexual offenders, but this evidence was not as extensive as the
evidence received in relation to juvenile sexual offenders.
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For example, Dr Naylor pointed to research which found that ‘released sex offenders are less
likely to reoffend at all than the general group of released offenders’.'”" Indeed, of all offence
types, Dr Naylor said that sexual offenders were the least likely to re-offend.” Dr Naylor
argued that, as with juvenile sexual offenders, there is no justification for excluding adult
sexual offenders from the spent convictions scheme based on their rates of recidivism.

Further, Dr Naylor advised that ‘released sex offenders also appear to be less likely to
reoffend sexually than they are to reoffend generally’.'” Dr Naylor indicated that a 2004 meta-
analysis of 95 studies found the recidivism rate for sexual offences to be 13.7per cent
(compared to an overall recidivism rate among sexual offenders for all offence types of 36.9
per cent).'”*

Taking into account these findings, Dr Naylor concluded that:

There is no empirical basis for dealing with sex offenders differently. They generally
have similar criminal patterns to other offenders, and tend to commit both sexual and
other crimes rather than to ‘specialise’ in particular forms of offending.1>

The NSW Government also referred to research on recidivism rates, for both adult and
juvenile sexual offenders:

Research based on both official reports of offending and self-reports of offenders
shows that sex offenders typically have lower rates of recidivism than do other kinds
of offender and that these rates vary for different sub-groups of sex offender.1¢0

In addition, the NSW Government stated that ‘it could be argued that, absent clear evidence
that the causes of reoffending for sex offenders are different to those for other offenders, the
purposes of the Criminal Records Act should apply equally to sex offenders as to other

offenders’.'"’

Should convictions for adult sexual offences be capable of becoming spent?

Of those Inquiry participants who supported including sexual offences in the spent
convictions scheme, only a small number explicitly addressed the issue of whether adult sexual
offences should be capable of being spent, and according to what benchmark sentence.
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Submission 22, p 4.
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The Law Society of NSW'® and the NSW Bar Association'” supported the spending of
convictions for sexual offences for adult and juvenile offenders alike, as did the
Chief Magistrate of the Local Court Graeme Henson,'”” Dr Naylor'"" and the Public Interest
Advocacy Centre.'”

The Office of the Director of Public Prosecutions argued that while the majority of
convictions for sexual offences should continue to be excluded from the spent convictions
scheme, both adult and juvenile sexual offences should be capable of becoming spent in
certain circumstances.'”

Chief Superintendent Kerlatec expressed the view that he would not support any changes to
the spent convictions scheme.'™

In relation to the benchmark sentence under which convictions for sexual offences would be
capable of becoming spent, Chief Magistrate Henson'” and Dr Naylor' " referred to the
current restriction to sentences of under six months, without commenting on the proposal in
the Model Spent Convictions Bill (the Model Bill) to extend eligibility to sentences under
12 months.

Only the Law Society of NSW and the NSW Bar Association commented on the Model Bill
criteria in relation to adult sexual offences. They both supported the proposal to include
sentences for adult sexual offences of under 12 months in the spent convictions scheme.'”

Committee comment

The Committee received some evidence that indicates that adult sexual offenders have
relatively low rates of recidivism. However the evidence received was limited on this point,
given the focus of the Inquiry on juvenile sexual offenders. Consequently, while some Inquiry
participants addressed whether adult sexual offences should be included in the spent
convictions scheme, and the appropriate benchmark sentence for doing so, most stakeholders
did not address this issue.
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Answers to questions taken on notice, The Law Society of NSW, 25 May 2010, p 2.

Answers to questions taken on notice, NSW Bar Association, 19 May 2010, p 1. In this
correspondence the NSW Bar Association noted that they supported the position of the Law
Society of NSW.

Submission 12, Chief Magistrate of the NSW Local Court Graeme Henson, p 1.
Submission 22, p 6.

Submission 11, p 4.

Submission 4, p 1.

Chief Superintendent Kerlatec, Evidence, 1 April 2010, p 12

Submission 12, p 1.

Submission 22, p 5.

Answers to questions taken on notice, The Law Society NSW, 25 May 2010, p 2; Answers to
questions on notice, NSW Bar Association, 19 May 2010, p 1. In this correspondence the NSW Bar
Association noted that they supported the position of the Law Society of NSW.

34

Report 42 - July 2010



STANDING COMMITTEE ON LAW AND JUSTICE

3.711 The Committee is of the view that the Attorney General should further examine whether
adult sexual offences should be included in the NSW legislation to implement the Model Bill.

Recommendation 1

That the Attorney General further examine whether adult sexual offences should be included
in the NSW legislation to implement the Model Spent Convictions Bill.

Report 42— July 2010 35



LEGISLATIVE COUNCIL

Spent convictions for juvenile offenders

36 Report 42 - July 2010



STANDING COMMITTEE ON LAW AND JUSTICE

Chapter4  Spending convictions for juvenile sexual
offences

The terms of reference for this Inquiry ask the Committee to examine whether convictions for sexual
offences should be spent in four limited sets of circumstances. This Chapter will consider the first of
these circumstances in regard to juvenile sexual offences. The Chapter begins by placing juvenile sexual
offending in context by considering the profile of juvenile sexual offenders. Next the nature of juvenile
sexual offending is discussed. Many Inquiry participants described various distinctive factors applying
to adolescent offenders that, in their opinion, justified including juvenile sexual offences in the spent
convictions scheme. Central to the argument that juvenile sexual offences should be capable of
becoming spent are the recidivism rates for juvenile sexual offenders and their prospects for
rehabilitation. The principles underlying the juvenile justice system are then considered, including how
they could apply to the spent convictions scheme. The Chapter concludes by addressing the question of
whether juvenile sexual offences should be included in the spent convictions scheme, again considering
the views of Inquiry participants, and drawing together the views expressed throughout this Chapter.

Profile of juvenile offenders

4.1 Inquiry participants provided evidence on the characteristics of juvenile offenders, and the
often disadvantaged and dysfunctional backgrounds of juvenile sexual offenders. This enabled
the Committee to better understand the context of juvenile sexual offending.

Characteristics of juvenile offenders

4.2 Research studies have sought to identify the type of young people who become involved in
juvenile offending. One such study of all people born in NSW in 1984 examined this cohort’s
contact with the criminal justice system before the age of 21. The study found that of those
young people who had contact with criminal courts before the age of 21:

e 30 per cent first appeared as a juvenile (or 3 per cent of the total cohort)'”

e 30 per cent first appeared for driving-related offences'”
e the most common age of first appearance was 18 for males and 19 for females'

e males were four times more likely than females to appear in court.®'

4.3 The 2009 Young People in Custody Health Survey found that juvenile offenders have lower
cognitive functioning, with juvenile offenders having an average 1Q of 81 compared to an
average 1Q of 100 among the general population.'®

178 Tabled document, Department of Justice and Attorney General, Generation Y and Crime: A
longitudinal study of contact with NSW criminal courts before the age of 21, August 20006, p 7.

179 Tabled document, Generation Y and Crime, p 1.
180 Tabled document, Generation Y and Crime, p 4.

181 Tabled document, Generation Y and Crime, pp 7-8.
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4.4

4.5

4.6

4.7

4.8

4.9

In relation to juvenile sexual offending in particular, Juvenile Justice provided the following
profile of the sexual offenders involved in their programs:

e average age of 16

e 20 per cent had previously been convicted of a sexual offence and 20 per cent
had a previous conviction for a non-sexual offence

e 44 per cent lived in single parent families and 29 per cent lived with both
biological parents

e 31 per cent had previously been brought to the attention of Community Services
for child protection concerns

e 56 per cent were enrolled at school, 10 per cent had been suspended and
24 per cent had left school,'” with generally very poor levels of educational
attainment.'*

The great majority of juvenile sexual offenders are male. Indeed, according to a research study
by Ms Sue Righthand and Ms Carlann Welch, ‘studies and literature reviews have estimated

the incidence of juvenile sex offending by girls to be between 2 and 11 per cent’.'”

Inquiry participants indicated that the profile of juvenile sexual offenders is not distinct from
the profile of juvenile offenders in general. According to the Commission for Children and
Young People: ‘Findings from the few studies that compare juveniles who committed sex
offences with those who committed other types of offences frequently have not revealed

significant differences between offenders’.'*

Ms Natalie Mamone, Chief Psychologist, Juvenile Justice, Department of Human Services,
observed that juvenile sexual offenders ‘... do not seem to have particular characteristics that

identify them as a separate group™.'"”’

In addition, NSW Children’s Magistrate Hilary Hannam advised that based on her experience,
‘the reasons that disadvantaged young people get involved in the criminal justice system
> 188

generally equally apply to sexual offending’.

Inquiry participants also gave evidence that specifically addressed the backgrounds of juvenile
sexual offenders. The Committee heard that juvenile sexual offenders tend to grow up in
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Ms Natalie Mamone, Chief Psychologist, Juvenile Justice, Department of Human Services,
Evidence, 1 April 2010, p 26.

Ms Suellen Lembke, Director, Programs, Juvenile Justice, Department of Human Services,
Evidence, 1 April 2010, p 23.

Ms Megan Wilson, Executive Director, Office of the Chief Executive, Juvenile Justice, Department
of Human Services, Evidence, 1 April 2010, pp 23-34.

Righthand S and Welch C, ‘Characteristics of youth who sexually offend’, Journal of Child Sexnal
Abuse, Vol. 13, Issue 3 & 4, April 2005, p 25.

Submission 8§, NSW Commission for Children and Young People, p 2.
Ms Mamone, Evidence, 1 April 2010, p 25.
Ms Hilary Hannam, Magistrate, NSW Children’s Court, Evidence, 1 April 2010, p 2.
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disadvantaged and dysfunctional environments. According to Mr Dale Tolliday, Program
Director, New Street Adolescent Service and Pre-Trial Diversion of Offenders Program:

Overwhelmingly, the young people we see come from circumstances of significant
disadvantage. They have been exposed to trauma, violence and emotional abuse.
In fact, it is rare for us to see a young person who has not had exposure to some kind
of traumatic event ... they have been subject to all kinds of harm that brings them to
the position of harming others.!8

Mr Warwick Hunt appeared as a representative of the NSW Bar Association. Mr Hunt is a
former Children’s Magistrate and is also a barrister with a practice in child protection matters.
Mr Hunt observed that in his experience:

... more than occasionally, and I do not have firm evidence of this but there is strong
anecdotal support, one of the ways in which children who have been sexually
offended against deal with that experience is by acting out sexually themselves ...

I think it needs to be said that some of those children may not have been sexually
offended against themselves but have grown up in very sexually dysfunctional family
environments.!%0

The Youth Justice Coalition pointed to ‘... the large body of research indicating that a young
person who commits a sex offence is likely to have been the victim of previous sexual abuse.’
One such study conducted in 2001 °... reported that at least 55 per cent of young people
convicted of a sex offence had experienced at least one episode of sexual abuse as a child’."”!

Committee comment

The Committee notes the evidence that juvenile sexual offenders are not a distinct group of
offenders, but have much in common with other juvenile offenders convicted of non-sexual
offences. Witnesses gave evidence that as with other juvenile offenders, juvenile sexual
offenders often come from backgrounds of significant disadvantage. In addition, Inquiry
participants observed that juvenile sexual offenders may have experienced sexual abuse or
observed sexual dysfunction.

Nature of juvenile sexual offending

4.13

Several Inquiry participants suggested that some of the factors contributing to juvenile sexual
offending, as with non-sexual offending, may be intrinsic to adolescence, such as immaturity,
impulsivity and peer pressure, in conjunction with incomplete brain development. It was
argued that these factors distinguish juvenile sexual offending from sexual offending by adults.
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Mr Dale Tolliday, Program Director, New Street Adolescent Service and NSW Pre-Trial Diversion
of Offenders Program, 29 March 2010, p 28.

Mr Warwick Hunt, Bar Councillor, Member of Criminal Law Committee, NSW Bar Association,
Evidence, 1 April 2010, pp 43-44.

Submission 13, Youth Justice Coalition, p 12.
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4.15

4.16

4.17

4.18

Factors contributing to juvenile sexual offending

Inquiry participants advised that there are many factors contributing to juvenile sexual
offending. Juvenile Justice gave evidence that:

The reasons for sexual offending are multi-factorial and complex. These include
impulsivity, immaturity and peer pressure — factors which are also related to non-
sexual offending. Some young people are opportunistic or may be groomed by adult
sexual offenders to commit sexual offences.!92

The Commission for Children and Young People noted that ‘...for many young people sexual
offending may be one part of an overall pattern of risk taking behaviour’, involving other non-
sexual offences and antisocial behaviour.'” Further, the Commission advised that:

Research shows that much sexual offending among young people is impulsive in
nature and committed as a result of their immaturity, and often peer pressure.
Increased novelty seeking, increased risk-taking and a shift towards more peer-based
interactions are all behaviour changes that occur during adolescence.!%*

According to Mr Tolliday: “Young people’s capacity to make judgments is not the same as an

adult. When substances such as alcohol are involved that impairs judgment further’.'”®

Juvenile Justice noted that the 2006 review of the Sex Offender Program found that ‘most
sexual offences (approximately 71 per cent of young people) appear to be impulsive or
influenced by the presence of peers or the disinhibiting influences of drugs’.'”

The majority of magistrates in the NSW Children’s Court, with the exception of one
dissentient senior magistrate, believed that ‘most sexual offences that are prosecuted in the
Children’s Court amount to adolescent or pre-pubescent sexual experimentation’. '’ The
Children’s Court also advised that ‘equally, some juveniles convicted of sexual offences in the
Children’s Court suffer from intellectual or mental disabilities and do not understand the
consequences of their actions."”® Magistrate Hannam elaborated in evidence:

The idea that children are just like little adults committing the same sort of offences
just is not correct. In many aspects of our criminal law the same sort of assumptions
that are correct for adults are not correct when applied to children. There is a very
good reason why sex offences are in a different category for adults. For children they
[sexual offences] should not be treated as in a different category for that very reason:
children can get caught up in situations.!
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Correspondence from Ms Megan Wilson, Executive Director, Office of the Chief Executive,
Juvenile Justice, Department of Human Services, to Principal Council Officer, 4 May 2010.

Submission 8, p 2.

Submission 8, p 3.

Mr Tolliday, Evidence, 29 March 2010, p 27.

Correspondence from Ms Wilson, to Principal Council Officer, 4 May 2010.
Submission 16, NSW Children’s Court, p 4.

Submission 16, p 4.

Ms Hannam, Evidence, 1 April 2010, p 8.
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The Youth Justice Coalition argued that because juvenile sexual offending is related to
immaturity, offenders are likely to out-grow sexual offending as they mature:

Research on the psychological immaturity of children clearly shows a relationship
between age and deviance and suggests that young people who have engaged in
offending at a young age may not continue to do so. Reversion from deviant to
mainstream identities is the norm with progressing age. This reinforces the need to
provide young people with further opportunities to assume productive roles in society
without continually being reminded that they are “bad people.”200

Further, the NSW Government noted that “... there is increasing evidence that adolescent and
adult sex offenders are distinct populations™ and that ‘research indicates that important
offending characteristics of juvenile sex offenders differ from those of adult offenders.

This includes both their capacity to rehabilitate and the nature of their offending behaviour’.*”

According to the Commission for Children and Young People, ‘to label these young offenders
as “juvenile sex offenders” at a time when they are developing their identity may have negative

effects. There is no evidence that suggests “once a sex offender always a sex offender’”*”

However, the Office of the Director of Public Prosecutions viewed juvenile sexual offending
very seriously and took the view that few trivial juvenile sexual offences are prosecuted:

In our experience there is a low incidence of the prosecution of what might be
considered trivial sexual offending in the Children’s Court. In the main the conduct
involves the exploitation of a younger, more vulnerable child and is therefore
indicative of abuse of power and trust.?04

Juvenile brain development

The Commission for Children and Young People advised that brain development continues
until a young person is in their mid 20s, and suggested that this may be a factor in juvenile
offending:

We now know that different areas of the brain reach their peak developmental stage at
different ages. For example, the development of the frontal lobe, which is responsible
for reasoning, continues until the mid 20s and then peaks ... As a result, there are
some emotional responses that young people are simply unable to control propetly,
without being taught over time, and some types of reasoning that young people are
incapable of doing on their own.20>
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Submission 13, p 10

Submission 21, NSW Government, p 14.

Submission 21, p 14

Submission &, p 4.

Submission 4, Office of the Director of Public Prosecutions, p 3.

Submission §, p 3.
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4.27

Further, Dr Claire Gaskin, Clinical Director, Adolescent Mental Health, Justice Health,
advised that that it is the brain’s frontal lobe that is responsible for judgement and impulse
control:

Brain modelling that has taken place shows very clearly that brain development
particularly in the frontal lobes, which is responsible for judgement, impulse control,
the sorts of problems you see within attention deficit type disorders and control
disorders, definitely proceeds onwards to around the age of about 24 or 25 in most
people and some outside that range ...200

Given ongoing adolescent brain development, Dr Gaskin observed that juvenile offenders
may have better prospects for rehabilitation if given the right ‘psychological help and support’,
because juvenile offenders have the ‘... ability to improve with that and to make significant
progress compared to maybe an adult offender who might make less progress given that lack

of brain development going on’.*"’

In relation to juvenile brain development, the NSW Government said:

.. much juvenile sexual offending is committed out of impulse, immaturity and as a
result of peer pressure (consistent with the prevailing research suggesting that the

adolescent brain does not mature until a person has reached their eatly to mid 20s)
208

Committee comment

A number of Inquiry participants shared the view that many juvenile sexual offences are
committed on impulse, as one part of a pattern of risk-taking behaviour. Others suggested
that juvenile sexual offences can be attributed in part to immaturity or sexual experimentation.
In explaining the factors contributing to juvenile sexual offending, witnesses gave persuasive
evidence that brain development is not complete until young people are in their mid 20s, and
that this affects the frontal lobe responsible for reasoning and impulse control. Some Inquiry
participants argued that these factors distinguish juvenile sexual offenders from adult sexual
offenders.

Risk of re-offending by juvenile sexual offenders

4.28

Inquiry participants, including the NSW Children’s Court, the Youth Justice Coalition and the
NSW Government, pointed to a credible body of research that has examined the important
question of recidivism among juvenile sexual offenders. In particular, this research has sought
to determine the risk of juvenile sexual offenders progressing to become child sexual
offenders as adults. It was argued that because there are low rates of juvenile sexual
recidivism, juvenile sexual offenders pose no greater risk to the community than other juvenile
offenders. However, some Inquiry participants, including a senior magistrate of the
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Dr Claire Gaskin, Clinical Director, Adolescent Health, Justice Health, Department of Health,
Evidence, April 2010, p 66.

Dr Gaskin, Evidence, 1 April 2010, p 66.
Submission 21, p 14.
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NSW Children’s Court, questioned the reliability of statistics on sexual re-offending by
juveniles.

Recidivism rates for juvenile sexual offenders

Research on juvenile sexual recidivism is important for determining the risk of re-offending
posed by juveniles who commit sexual offences. As noted by Bravehearts, an advocacy and
support group for survivors of child sexual assault:

The question around allowing juvenile sex offenders to have his or her conviction
spent is complex. At the heart of the question should be consideration of the research
around the progression of juvenile sexual offending to adult sexual offending.20?

Studies have tended to find relatively low rates of sexual re-offending among juveniles.
The Commission for Children and Young People advised that recidivism rates for juvenile
sexual offenders are often said to vary between 0 and 20 per cent, and rarely exceed 10 per

The NSW Children’s Court observed that ‘... the experience of Children’s Magistrates
supports the research findings which indicate that sexual recidivism among juveniles is quite

Data sourced from the NSW Bureau of Crime Statistics and Research, and provided by the
Department of Justice and Attorney General, examined whether 50 juvenile offenders with
convictions falling within seven selected sexual offence categories were re-convicted for sexual
offences within the next two to eight years.”'* Of the 50 juvenile offenders convicted of one of
the selected offences in 2000, two offenders re-offended within the next eight years: one
within four years and the other within eight years.

The Youth Justice Coalition pointed to a 2003 study which indicated that 9.5 per cent of male
juvenile sexual offenders in Western Australia went on to commit a further sexual offence.””
The study found that while 67.9 per cent of offenders re-offended, they tended to commit
non-sexual offences, such as property offences.”

The NSW Government indicated that ‘rates of transition from adolescent to adult sex
offenders are much lower than originally thought’ and that ‘the majority of young people who
have committed sexual offences do not come to the attention of police for further sexual

offences within the first 10 years of their adult lives’.*"”

Answers to questions taken on notice, Ms Hilary Hannam, Magistrate, NSW Children’s Court, 27

Answers to questions taken on notice, Department of Justice and Attorney General, 27 April 2010,

4.29
4.30
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1OW>.211
4.32
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209 Submission 15, Bravehearts, p 1.
210 Submission 8, p 3.
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April 2010, p 2.
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23 Submission 13, p 11.
214 Submission 13, p 11.
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Submission 21, p 14.
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4.35 In commenting on the rates of transition from juvenile to adult sexual offending,
Dr Ian Nisbit referred to research which shows that:

... juvenile sexual offending does not tend to persist into adulthood. In the most
recently published study of adult sexual recidivism of juvenile sex offenders from
NSW, only 9% of participants who committed a sexual offence as a juvenile came to
the attention of police for a sexual offence as an adult.2¢

4.36 Dr Nisbit observed that juvenile sexual offenders are often versatile offenders. That is, they
are likely to commit a range of sexual and non-sexual offences, rather than being specialist
offenders who only commit sexual offences.”’” He noted that as adults, juvenile sexual
offenders are six times more likely to commit a non-sexual than a sexual offence.

4.37 The NSW Government indicated that both adult and juvenile sexual offenders tend to have
lower rates of recidivism than other types of offenders.”®

4.38 According to the Chief Magistrate of the Local Court Graeme Henson, first-time juvenile
offenders convicted of sexual offences are ‘... 31% less likely to re-offend than other juvenile
first-time offenders’.”"”

4.39 In relation to recidivism among juvenile offenders convicted of sexual and non-sexual
offences, the NSW Government stated that the ‘evidence indicates that juveniles who have
been convicted of sex offences are no more likely to reoffend than juveniles who have
committed other non-sexual offences’.”

4.40 The NSW Children’s Court concluded that based on the research on juvenile sexual
recidivism, ‘... the majority of juvenile sex offenders who commit crimes against younger
children are not early onset paedophiles despite the fact that they have acted on sexual urges
or fantasise about sexual contact with children”.””'

441 Evidence suggested that treatment and intervention programs can play a role in reducing
recidivism among juvenile sexual offenders. Mr Tolliday drew attention to an evaluation of the
New Street program, which found that juvenile sexual offenders who complete the program
have a ‘very low’ rate of recidivism of 2.9 per cent, compared to approximately 14 per cent for
juvenile sexual offenders who were unable to be accepted into the program.” The evaluation
concluded that °... effective treatment greatly reduces recidivism. It also reduces non-sexual
recidivism’.**’

216 Submission 6, Dr Ian Nisbet, p 2.
217 Submission 6, p 2.
218 Submission 21, p 13.
219 Submission 12, Chief Magistrate of the NSW Local Court, p 5.
220 Submission 21, p 13.
221 Submission 16, NSW Children’s Court, p 7.
222 Mr Tolliday, Evidence, 29 March 2010, p 25.
225 Mr Tolliday, Evidence, 29 March 2010, p 25.
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The NSW Government also noted research which ‘... has found that juvenile sex offenders
who received community based sentences involving intensive supervision and treatment as

opposed to custodial sentences are less likely to engage in adult sex offending’.***

However, while juvenile sexual offenders in general may not pose a greater risk of re-
offending than other juvenile offenders, Inquiry participants noted that certain juvenile sexual
offenders are more likely to re-offend sexually than others. Professor Dianna Kenny and Dr
Christopher Lennings cautioned that efforts needed to be made to identify this sub-group of
juvenile offenders:

There is a small group of highly deviant young people who must be identified and
carefully considered as a sub group. Age is a factor, as is the frequency of the offence
and the type of the offence. For example, recidivistic young sex offenders are likely to
engage in sex offences of a pedophilic type, so great caution is warranted in these
cases.?®

Dr Bronwyn Naylor, of the Law Faculty at Monash University, who supported the spending
of most convictions for sexual offences, noted that special provisions may be needed for
certain juvenile sexual offenders: ‘One exception which should be investigated is the reported
higher recidivism rates for some juvenile sex offenders. In such a case the 3 years crime-free
period may warrant some extension...”.*

Juvenile Justice advised that the 2006 Review of the Sex Offender Program found that:

Approximately 29% of young sexual offenders had been sexually acting out prior to
being charged with the index sexual offence and the average length of time for acting
out was almost a year. For these young people their offences appear to be a part of a
long-standing pattern of inappropriate sexual behaviour.2?7

Juvenile Justice also drew attention to certain features of an offender’s background that
exacerbate the risk of juvenile recidivism, both sexual and non-sexual, including a history of
physical abuse or exposure to family violence; inconsistency and instability in an offender’s
caregivers; and instability in an offender’s school and living situation.” The other
exacerbating factor is impulsive and antisocial behaviour.

Further, Juvenile Justice advised of a number of traits that characterise juvenile sexual
offenders who are more likely to re-offend sexually:

A particularly high re-offence risk category would be those individuals showing a
combination of an unusually high degree of sexual preoccupation (sexualised
behaviours and aggression, etc.) together with a significant disturbance of conduct or
antisocial behaviour. Such an individual would be more likely to reoffend sexually,
show predatory behaviour and be more likely to reoffend as an adult.??
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Reliability of statistics on juvenile sexual recidivism

Some Inquiry participants questioned the reliability of statistics on juvenile sexual recidivism,
and suggested that under-reporting of sexual offences may result in misleading statistics on
recidivism rates. In commenting on rates of juvenile sexual recidivism, Bravehearts said:

Research however is mixed. While studies have suggested that patterns of sexual
offending often begin in adolescence and many offenders show a progression to more
serious offending in adulthood, others have suggested that the risk of juvenile
offending progressing into adult offending may be exaggerated due to the
retrospective nature of these studies.?3

While the majority of magistrates in the NSW Children’s Court believed that there are low
rates of juvenile sexual recidivism, one magistrate questioned the accuracy of research findings
on recidivism rates for juvenile sexual offenders:

Other members of the Court place little reliance on official conviction and re-
conviction rates, arguing that sexual offending is highly unreported and under-
prosecuted. Further they argue that there is a clear link between juvenile and adult
sexual offending, as a result of which there is no rational basis for distinguishing
between adult and juvenile sex offenders.?3!

Detective Superintendent John Kerlatec, Commander of the Sex Crimes Squad, NSW Police
Force, explained some of the barriers to reporting sexual offences, which can in turn impact
on the reliability of statistics on sexual recidivism:

. there is an issue, in particular, in the Aboriginal community. I am aware that
children are afraid to come forward ... they are afraid of putting up their hands and
nominating their accuser, who might be a member of their family ... They then try to
come to terms with what will happen. That person is either taken away or he or she is
taken out of the community and place in something totally foreign.

... I'am also aware that some people fear talking to authorities and reporting a matter.
It might be fear that has been instilled by the perpetrator who said, “If you go to the
police this will happen. This is what we will do to your parents. This is what will take
place.””232

Community perceptions of the risk posed by juvenile sexual offenders

There is a widespread perception in some sections of the community that juvenile sexual
offenders pose a high risk of re-offending, even though this perception is not supported by
the bulk of the research on rates of juvenile sexual recidivism. The NSW Children’s Court
noted that ‘sex offenders are often perceived as having very high rates of recidivism and

230 Submission 15, p 2.
231 Submission 16, p 1.

232 Detective Superintendent John Kerlatec, Commander, Sex Crimes Squad, NSW Police Force,
Evidence, 1 April 2010, p 14.

46

Report 42 - July 2010



4.52

4.53

4.54

4.55

4.56

4.57

STANDING COMMITTEE ON LAW AND JUSTICE

therefore posing a significant threat to society’ although these perceptions are not supported
by research on juvenile sexual recidivism.*”

The NSW Children’s Court argued that based on the statistics concerning juvenile offenders
dealt with by the Children’s Court, ‘... juvenile offending is far less common than is perceived
by the public’. Further, ‘the statistics also indicate that the most common sexual offences are
of the less serious kind ...””* The Court concluded that there was ‘... no basis upon which
these offenders should be singled out as posing a greater danger to society ...”.””

Mr Hunt of the NSW Bar Association observed that community thinking about sexual
offences tends to be based on the assumption that all sexual offences are of the most serious

kind:

. whilst we propetly concern ourselves with community attitudes, informed
community attitudes are different from uninformed community attitudes. I suspect
that we all tend to think of the worst kind of sexual invasion, and of course we want
to protect people against that and every other kind, but our mind generally tends to go
to the more heinous behaviour.?3¢

In spite of the evidence which suggests that juvenile sexual offenders have much in common
with the generality of juvenile offenders, as noted by Dr Nisbit, ... public policy responses to
juvenile sexual offending rest on the assumption that juvenile sexual offending is a specialised
form of offending with unique antecedents ... and specific legislative responses to protect the
community from ongoing risk’.*”’

Dr Nisbit concluded that in excluding juvenile sexual offenders from the spent convictions
scheme, ‘... it would appear that previous framers of public policy in this area have

overestimated the risk posed to the community by juvenile sex offenders’.**

As noted earlier, the Attorney General who introduced the spent convictions scheme, the
Hon John Dowd MP, explained that sexual offences were excluded from the spent

convictions on the basis of ‘prevailing community standards’.*’

Dr Naylor pointed to research which found that ‘community perceptions about crime and risk
are notoriously poorly informed’.”* Dr Naylor argued that, in relation to the exclusion of
sexual offences from the spent convictions scheme, ‘the only basis for this approach appears
to be a political one, underpinned by a belief that sexual offenders are particularly likely to
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reoffend either sexually or generally’*' It was Dr Naylor’s view that ‘any scheme should be
based on sound evidence and not on ill-informed perceptions of risk’.**

Professor Kenny and Dr Lennings cautioned that in considering whether juvenile sexual
offences should be capable of becoming spent, ‘care must be taken not to bow to uninformed
community or political pressure ...".**

Committee comment

The Committee notes that although some Inquiry participants raised concerns about the
reliability of statistics on juvenile sexual recidivism, a number of credible research studies have
demonstrated that juvenile sexual offenders have relatively low rates of recidivism for sexual
offences. These Inquiry participants advised that the research has found that if juvenile sexual
offenders do re-offend, they are likely to be convicted of non-sexual offences. This is
important when considering the risk of juvenile sexual offenders becoming child sexual
offenders as adults. In addition, the Committee recognises the evidence that treatment and
intervention programs are effective in reducing re-offending for sexual offences.

Some Inquiry participants gave evidence that a sub-group of juvenile sexual offenders is more
likely to re-offend than juvenile sexual offenders in general. However, this evidence needs to
be balanced against the possibility that if a juvenile sexual offender exhibited characteristics
indicative of a high risk of re-offending, this would be taken into account at sentencing, and
the sentence imposed is likely to make the conviction ineligible to be included in the spent
convictions scheme. In addition, persistent sexual offenders are likely to re-offend within the
good behaviour period set by the spent convictions scheme, and the conviction would
therefore be ineligible to become spent. The issues relating to the eligibility criteria of the
benchmark sentence and good behaviour period are discussed in Chapter 6.

The Committee is aware that perceptions within some sections of the community of the risk
posed by juvenile sexual offenders are at odds with the research findings that juvenile sexual
offenders in general are unlikely to pose a higher risk than juvenile offenders convicted of
non-sexual offences. The Committee believes that perceptions of a higher risk posed by
juvenile sexual offenders are not supported by the research findings on juvenile sexual
recidivism.

Principles of juvenile justice system

4.62

The criminal justice system distinguishes between adult and juvenile offenders, with the courts
placing an emphasis on rehabilitation in sentencing young offenders. Several Inquiry
participants suggested that the principles guiding the juvenile justice system could be
instructive in considering whether to include juvenile sexual offences in the spent convictions
scheme.

241 Submission 22, p 2.
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Imperative to treat juvenile offenders differently to adult offenders

The Youth Justice Coalition explained how the criminal justice system approaches juvenile
offending:

It is a well-recognised concept internationally and in Australia that young people,
because of their age and lack of emotional and developmental maturity, are entitled to
special protections in dealing with the criminal justice system ...

This has accordingly led to a different approach to dealing with young offenders,
involving the examination of the structural causes of juvenile crime with an emphasis
on the fundamental principles of rehabilitation and reintegration.2+

In her evidence to the Committee, Magistrate Hannam explained that in sentencing juvenile
offenders magistrates are required to place a greater emphasis on rehabilitation.”* She referred
to the Children’s (Criminal Procedure) Act 1987 under which magistrates are obliged to consider a
number of principles when dealing with juvenile offenders, including that:

e children who commit offences bear responsibility for their actions but, because
of their state of dependency and immaturity, require guidance and assistance

e it is desirable, wherever possible, to allow the education or employment of a
child to proceed without interruption

e it is desirable that children who commit offences be assisted with their
reintegration into the community so as to sustain family and community ties.**

In relation to the principles underlying the juvenile justice system, the NSW Government
stated that:

A major purpose of penalties in the criminal justice system is to encourage and
facilitate the rehabilitation of offenders, especially juveniles. For example, this is
reflected through the imposition of community service orders and referral of juveniles
to youth justice conferences as alternatives to imprisonment.?4’

The greater emphasis on rehabilitation is also reflected in appeal court decisions. According to
Dr Nisbit, ‘there appears to be a consensus among the various appeal courts in Australia that
special emphasis needs to be given to the principle of rehabilitation when sentencing juveniles,
including those who have committed sexual offences’**® Dr Nisbit referred to a Court of
Criminal Appeal matter heard by Chief Justice Gleeson, when he accepted a submission that:

In sentencing young people ... the consideration of general deterrence is not as
important as it would be in the case of sentencing an adult and considerations of
rehabilitation should always be regarded as very important indeed.?4
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4.67

4.68

4.69

4.70

The NSW Government also observed that ‘... there also appears to be a consensus among the
various appeal courts in Australia that special emphasis needs to be given to the principle of
rehabilitation when sentencing juveniles, including those who have committed sexual

offences’.”"

However, at present the spent convictions scheme does not approach juvenile sexual
offending differently to adult sexual offending. All sexual offences are excluded from the
scheme, regardless of whether they were committed by an adult or a juvenile. The Youth
Justice Coalition argued that ‘... the current spent convictions regime as applied to juvenile
sex offenders punishes young people to a similar or greater extent than equivalent adult

offenders’.*!

According to the Commission for Children and Young People, just as our criminal justice
system recognises the different needs of young offenders because of their developmental

stage, so should the spent convictions scheme’.*”

Committee comment

Inquiry participants drew attention to the principles underlying the juvenile justice system.
In particular, there is an imperative to treat juvenile offenders differently to adult offenders
because of their immaturity and capacity for ongoing development. Consequently the juvenile
justice system aims to support the rehabilitation of young offenders. The Committee took this
evidence into consideration when deciding whether to include juvenile sexual offences in the
spent convictions scheme.

Should convictions for juvenile sexual offences be capable of becoming spent?

4.71

4.72

4.73

This Chapter has considered a range of arguments put forward by Inquiry participants on
whether juvenile sexual offences should be included in the spent convictions scheme.
This final section draws together these views.

While many Inquiry participants supported including juvenile sexual offences in the spent
convictions scheme, it is important to recognise that they hold differing views on the
circumstances in which these offences should become spent, including benchmark sentences
and good behaviour periods, as well as the appropriate mechanism for spending convictions.
The views of Inquiry participants on eligibility criteria and mechanisms for spending
convictions will be discussed in Chapters 6 and 7.

A substantial number of Inquiry participants supported including juvenile sexual offences in
the spent convictions scheme. In this regard, the majority of magistrates on the
NSW Children’s Court supported spending convictions for juvenile sexual offences.
However, the Children’s Court noted that of the 17 magistrates consulted in the preparation
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of their submission,” one senior magistrate dissented from this view.”*

NSW Children’s Court:

According to the

Some members of the Children’s Court do not support the assumption that all sexual
offences, regardless of their nature, circumstances in which they occur, or the age of
the offender, necessarily amount to serious offences. In the experience of some
Children’s Magistrates this assumption is rarely supported.

Instead, in their experience, very few juvenile offenders dealt with by the Children’s
Court display characteristics or commit their offences in a manner which is setious,
and which may give rise to concerns about their future offending.?>

Magistrate Hannam explained that while juvenile sexual offenders should be properly
accountable for their actions, the spent convictions scheme should not place sexual offences
in a separate category from other offences:

It is not to say that they [sexual offences] are trivial. We have never submitted that.
They are serious but so is break and enter, robbery, or using weapons et cetera.
We just say that where it is really serious, yes, let the appropriate consequences flow,
but where it is not as serious, it seems to be unfair, unreasonable and superfluous [to
exclude juvenile sexual offences from the spent convictions scheme] ...256

Further, Magistrate Hannam noted that:

... the consequences of not being able to have convictions spent can be quite drastic
for young offenders given that the conviction can then stay with them for the rest of
their life ... these are, on the whole, young people who are already disadvantaged ...
It seems to be unjust.?>’?

As discussed earlier in this Chapter, the Commission for Children and Young People also
supported juvenile sexual offences being included in the spent convictions scheme,”” as did
the Law Society of NSW,”” NSW Bar Association®” and Dr Naylor.”"'

Dr Nisbit supported including convictions for juvenile sexual offences in the spent

convictions scheme, and argued that this ‘... can improve prospects for rehabilitation without

significantly lowering levels of community safety’.*”
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The Youth Justice Coalition advised that ‘not allowing sex offences to become spent is a
policy directed at the individual criminality of the young person. It emphasises the risk that
they allegedly pose to the community and does not address the systemic reasons for their
offending’*” According to the Youth Justice Coalition, spending convictions for sexual
offences committed as a juvenile would ‘... be an important step in recognising the
importance of juvenile justice principles...” and would promote the rehabilitation of past
offenders, because ‘on entering the workforce at the age of 22 or 23, a young person who had

committed a minor sex offence while under 18 would no longer have to admit the conviction
> 264

b

Mr Tolliday observed that many of the sanctions imposed on juveniles who commit sexual
offences, such as the blanket prohibition on spending sexual offences, were imposed ‘... with
little contemplation of whether they were developmentally appropriate. Further, there was no
empirical evidence to support them but paradoxically to undo or revise those sanctions
apparently requires evidence that they are not needed’.*”

Other Inquiry participants supported the inclusion of juvenile sexual offences in the spent
convictions scheme, but only if the conviction was for a ‘minor’ offence. For example, The
Salvation Army supported spending convictions for minor juvenile sexual offences where
appropriate, to allow the consequences to be proportionate to the offence:

. some consequences of the crime must remain, especially when this is necessary for
the wellbeing of the victim and the protection of the vulnerable ... the consequences
for juvenile sex offences need to be no more than is necessary to achieve this and
should not place unnecessary burdens on the ex-offender who is attempting to live a

Professor Kenny and Dr Lennings also supported the spending of minor sexual offences
committed by juveniles, but cautioned that before determining which offences should be
eligible to become spent there should be a closer examination of benchmark sentences and

In addition, Chief Magistrate Henson of the NSW Local Court supported spending of
convictions for minor juvenile sexual offences where the sentence imposed was six months

Bravehearts supported the spending of convictions for some juvenile sexual offences, limited
to those offences that attracted a standard minimum sentence of less than six months.””

Answers to questions taken on notice, Mr Dale Tolliday, New Street Adolescent Service, 30 April

Submission 14, The Salvation Army, p 2.
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The Office of the Director of Public Prosecutions supported spending convictions for sexual
offences in limited circumstances.”” This would involve identifying certain categories of sexual
offences that could become spent, provided that the other eligibility criteria were met.

The Department of Education and Training supported the spending of convictions for sexual
offences only in minor circumstances, arguing that ‘... there is already sufficient procedural
fairness for people (including juveniles) with sex offences on their police record when they
undergo the Working with Children Check?”" Further, the Department stated that it needed
access to an individual’s criminal history to assess whether they posed a risk in the school
environment:

It is essential that any changes to the current spent convictions scheme do not place
the Department of Education and Training in the situation where it is without access
to relevant risk related information regarding students who may present a high level of
potential risk in the school environment.?72

The Ombudsman was also concerned about a possible reduction in the information available
about persons applying for child-related employment: I am concerned that any scheme
involving spent convictions for juvenile offenders should sufficiently provide for the
requirements of the child-related employment screening program with regard to accessing the
totality of any criminal record’.27

Some Inquiry participants opposed the inclusion of juvenile sexual offences in the spent
convictions scheme in any circumstances. When questioned on whether there should be any
changes to the spent convictions scheme, Detective Superintendent Kerlatec responded: “... at

this point I would say I would not be supporting any’.”"*

The continued exclusion of all sexual offences, including juvenile sexual offences, was also
supported by Mrs Patricia Wagstaff, a victim of sexual abuse,”” and the Australian Federation
of Employers and Industries.””

Committee comment

The Committee acknowledges that several factors distinct to adolescence contribute to
juvenile sexual offending, including impulsivity, immaturity and peer pressure, coupled with
incomplete brain development. In addition, the Committee recognises that the majority of
juvenile offenders have a greater capacity for rehabilitation than adults, due to their ongoing
development. In considering whether to include juvenile sexual offences in the spent
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4.90

4.91

4.92

convictions scheme, the Committee has taken note of the imperative in the juvenile justice
system to support the rehabilitation of young offenders.

In particular, the Committee has placed great weight on the evidence that juvenile sexual
offenders have relatively low rates of recidivism, and if they do re-offend, are more likely to
commit non-sexual offences. The evidence does not demonstrate a necessary progression
from juvenile sexual offending to child sexual offending in adulthood.

The Committee is of the view that including juvenile sexual offences in the spent convictions
scheme is desirable. This would end the distinction between minor juvenile sexual offences
and other minor juvenile offences, reflecting the evidence that juvenile sexual offenders are
not a distinct group but have a profile similar to that of other juvenile offenders.

Given the weight of evidence in this Chapter, and taking into account the considered views of
Inquiry participants, the Committee has reached the conclusion that convictions for juvenile
sexual offences should be included in the spent convictions scheme. This would mean that
juvenile sexual offences that meet the same eligibility criteria as other juvenile offences would
be capable of becoming spent. The eligibility criteria and mechanism for spending convictions
will be considered in Chapters 6 and 7. The Committee therefore recommends that
convictions for juvenile sexual offences be included in the NSW legislation to implement the
Model Bill.

Recommendation 2

That the Attorney General ensure that the NSW legislation to implement the Model Spent
Convictions Bill includes convictions for juvenile sexual offences.
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Chapter 5  Spending convictions for sexual offences in
limited circumstances

This Chapter examines whether convictions for sexual offences should be capable of becoming spent
in the remaining three circumstances raised in the terms of reference. That is, where the offence
involved consensual sexual intercourse with a person under the age of consent, where the offence was
minor, or where there was a finding of guilt without proceeding to a conviction. It is important to note
that while a number of Inquiry participants support convictions for sexual offences being included in
the spent convictions scheme in these three circumstances, some stated that their preferred position is
for all juvenile sexual offences to be capable of becoming spent.

The first circumstance considered in this Chapter is consensual sexual intercourse between juveniles,
focusing on consent as a consideration in determining whether to spend such offences. This is followed
by a discussion of whether convictions should be spent where the offence was a minor sexual offence,
including the difficulties in defining a sexual offence as ‘minor’. The final section concerns whether
offences should be included in the spent convictions scheme where there was a finding of guilt without
proceeding to conviction. This section canvasses the evidence that a conviction for a sexual offence
would not be recorded unless the circumstances were exceptional.

Consensual underage sexual intercourse or ‘young love’ offences

5.1 The age of consent in NSW is 16 years.”” It is an offence to engage in sexual intercourse with
a person under 106, regardless of whether the person is a willing participant. Underage sexual
intercourse is an offence even if both persons are under 16. The Attorney General, the
Hon John Hatzistergos MLLC advised that offences involving consensual sexual intercourse
between juveniles are sometimes known as ‘young love’ offences.”® Offences relating to
sexual intercourse with a person aged under 16 are listed in Appendix 4.

5.2 While some Inquiry participants were supportive of spending convictions for consensual
underage sexual intercourse, they raised a number of difficulties in taking consent into
consideration in determining whether to spend such convictions. This section also considers
the options for addressing the issue of convictions for these ‘young love’ offences.

Consent as a consideration in spending sexual offences

5.3 It is an offence to engage in sexual intercourse with a person under 106, regardless of whether

it is consensual. The NSW Government commented that ‘it would be difficult in those

. . . 279
circumstances to make consent a consideration of whether an offence could be spent’.
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<

According to Dr Ian Nisbit, there are ... a number of controversies surrounding the legal
concept of consent with regard to sexual behaviour’.” He advised that:

If the person was below the age of 16 they are legally incapable of providing consent
... Any definition of “consensual” sexual intercourse between juveniles, or between
an adult and a juvenile, would need to be considered very carefully indeed.28!

In evidence, Ms Gabrielle Carney, Assistant Director, Legislation, Policy and Criminal Law
Review Division, Department of Justice and Attorney General said that the courts may take
the issue of consent into account when determining a person’s guilt or in sentencing, but this
is not always the case.” Ms Carney explained that if consent was to be the basis for
determining whether an offence could become spent, the courts would be required to make a
finding as to consent:

This could require further evidence from the victim and/or the offender.
Alternatively, it could mean that this particular issue had to be litigated or relitigated
on an application for the conviction to become spent, and this may have an adverse
impact on the victim and the offender if evidence was required to be given again in
relation to the matter.?3

Mr Warwick Hunt of the NSW Bar Association observed that while some juveniles are
prosecuted for underage sexual intercourse others are not. He said that ‘the random
application of the law to a situation — where you have some people who are criminals ... and
those who do exactly the same thing within the same peer group and are not — creates a
difficulty in our society ...".**

Ms Jane Sanders, Solicitor, Youth Justice Coalition, also noted the inequity in prosecuting
some but not all young people involved in underage sexual intercourse: ‘Although in many
cases young people in those sorts of relationships do not come to the attention of the police
and are not prosecuted, there are a significant number who are prosecuted”.”®’

The Office of the Director of Public Prosecutions advised that they had reviewed the number
of ‘young love’ cases in recent years, and found a very small number of such cases:

Recently the ODPP had cause to investigate how many “truly” consensual sexual
intercourse cases are prosecuted where the victim was between 14 and 16 and the
offender a juvenile. We were able to identify 8 matters in the last 5 and a half years
where there was a consensual relationship between a 14-16 year old female and the
males in each case were 16-17 years of age ... The results of these matters were in the
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main withdrawal or dismissal or if a plea was entered a bond without conviction was
imposed.286

5.9 In four of the eight matters identified by the Office of the Director of Public Prosecutions,
the matter was referred to the police by a parent or guardian.”’ This supports some evidence
that suggests that whether an offender is prosecuted can be due to parental pressure.
For example, Ms Sanders said that ‘normally these sorts of behaviours might go undetected
and unprosecuted, but in cases where they are prosecuted it may be because dad does not like
the boyfriend and calls the police. I think parents have a role in prosecuting sometimes’.”**
Should convictions for underage sexual intercourse be capable of becoming spent?

5.10 A number of Inquiry participants supported including convictions for consensual underage
sexual intercourse in the spent convictions scheme. For example, the Commission for
Children and Young People noted that where a young person had been convicted of
consensual underage sexual intercourse, the offender would not pose a risk to the community,
and that these offences should therefore be capable of becoming spent.” The Salvation Army
also supported convictions for consensual underage sexual intercourse being capable of
becoming spent,” as did the State Parole Authority.”

5.11 In addition, Professor Dianna Kenny and Dr Christopher Lennings supported the spending of
convictions for sexual intercourse with a juvenile:

We are unequivocally supportive of spending consensual sexual acts, with the proviso
that consideration is given to age disparity between the parties, as a crude way of
determining the truly consensual nature of the act. An age difference of five or more
years could reasonably be construed to indicate that a power imbalance was operating
or grooming was being undertaken.??

5.12 The Youth Justice Coalition advised that although it would support including convictions for
consensual sexual activity between juveniles in the spent convictions scheme, ‘this does not
sufficiently address the concerns with the current scheme ...”” because there are other
offences that also should be included in the scheme. For instance, the Coalition gave as an
example a ‘conviction for child pornography, where a young person has taken photographs of
a sexual partner under the age of sixteen and then emailed that photo to a school friend”.*”*

286 Submission 4, Office of the Director of Public Prosecutions, p 3.
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292 Submission 18, Professor Dianna Kenny and Dr Christopher Lennings, p 5.
25 Submission 13, Youth Justice Coalition, p 21.
294 Submission 12, Chief Magistrate of the NSW Local Court, pp 21-22.
58  Report 42 - July 2010



5.13

5.14

5.15

5.16

5.17

5.18

STANDING COMMITTEE ON LAW AND JUSTICE

The NSW Government explained that in other jurisdictions, the issue of ‘young love’ offences
has been addressed by introducing a defence if the participants in the sexual intercourse are of
a similar age:

Some Australian jurisdictions, such as Victoria, include a defence to certain sexual
offences in cases where the defendant is no more than a specified number of years
older than the alleged victim and the sexual activity is “consensual.” NSW has no such
defence.29%

In regard to the situation in Victoria, the Youth Justice Coalition observed that the law
provides that ‘consent is a defence to sexual penetration of a child under the age of 16, if the
accused was less than 2 years older than the child’* Further, the Youth Justice Coalition
observed that all other States and Territories, except NSW and the Northern Territory, have
similar provisions. The Youth Justice Coalition recommended that consent be introduced as a
defence to a charge of sexual intercourse with a juvenile under 16 years of age, provided that
the accused is not more than two years older than the juvenile.””’

Alternatively, the NSW Government noted that if less serious juvenile sexual offences were to
be included in the spent convictions scheme, this may address the issue of ‘young love’
offences.”

Committee comment

The Committee recognises the substantial long-term consequences for juveniles convicted of
consensual sexual intercourse with a person under 16. The offender’s criminal record will
never become spent, creating potential barriers to employment and further education. The
offender will live with the stigma of a conviction for a sexual offence, although this stigma
may not be warranted by the circumstances of the offence.

One options for addressing this issue is that convictions for underage consensual sexual
intercourse specifically be included in the spent convictions scheme. The Committee does not
support this option as it would require the courts to make a finding as to consent. There are
also difficulties in defining consent given that it is not legally possible for a person under 16
years to consent to sexual intercourse.

An alternative solution is found in Recommendation 2 of this report, where the Committee
recommended that convictions for juvenile sexual offences be included in the spent
convictions scheme provided that they meet the same eligibility criteria as other juvenile
offences. This would enable convictions for sexual intercourse between a juvenile and a
person under 16 years to become spent, if they meet the necessary criteria. The Committee
agrees with the view expressed by the NSW Government that this would address the issue of
‘young love’ offences.

295

296

297

298

Submission 21, p 15.
Submission 13, p 15.
Submission 13, p 19.
Submission 21, p 15.

Report 42— July 2010 59



LEGISLATIVE COUNCIL

Spent convictions for juvenile offenders

Minor sexual offences

5.19

5.20

5.21

5.22

5.23

The terms of reference also require the Committee to examine whether convictions for minor
sexual offences should be capable of becoming spent. The Attorney General noted that minor
sexual offences could, for example, include °... acts of indecency involving conduct that is a
breach of ordinary standards of propriety, or the summary offences of obscene exposure

. . . . 299
involving exposure of a person in a public place’.””

Inquiry participants discussed the ways in which a ‘minor’ sexual offence could be defined,
including by reference to the offence category and the penalty applicable to that offence.
However, other Inquiry participants argued that the sentence imposed is the most reliable
indicator of the seriousness of an offence. The section will conclude by considering the
evidence on the offence of obscene exposure, as raised by the Attorney General, and whether
it should be classed as a minor offence.

Maximum penalty as an indicator of a ‘minor’ offence

If the spent convictions scheme was to attempt to define minor sexual offences by reference
to the maximum penalty applicable for each offence, the Department of Justice and Attorney
General advised that the following sexual offences could possibly be classified as minor
offences:

e obscene exposure — maximum penalty of six months imprisonment and/or a
fine of $1,100

e act of indecency — maximum penalty of two years if the victim is under 16 years
of age, or 18 months if the victim is over 18 years.””

Chief Magistrate of the Local Court Graeme Henson suggested that minor sexual offences
could be restricted to those where the courts imposed a sentence of imprisonment of less than
6 months, where the maximum penalty for that offence was 12 months imprisonment or
less.™

However, the Department of Justice and Attorney General noted the difficulty of determining
the seriousness of an offence based on the maximum penalty applicable to that offence
category, by giving the following example:

For instance, an indecent assault can be committed by touching a person on their
buttocks over clothes. In these circumstances, a more accurate way of determining
whether serious criminality was involved is by looking at the sentence that the
offender received for this offence, rather than the five-year penalty that the offence
attracts.302
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NSW Children’s Magistrate Hilary Hannam was of the view that the sentence imposed rather
than the category of offence was the most reliable indicator of the seriousness of the offence:

For example, aggravated indecent assault means that it is a person under 16.
Aggravated indecent assault could actually be not as serious as an indecent assault — an
indecent assault involving someone who is just over 16, for example. But the fact that
it falls within that definition of aggravated indecent assault makes it sound more
serious.’3

When asked to comment on whether the maximum penalty for an offence gave an indication
as to the severity of the offence, Magistrate Hannam said that ‘... even with the maximum
penalty, bearing in mind that that is your worst case example, there can be very minor
examples ...”.""

Sentence imposed as an indicator of a ‘minor’ offence

Several Inquiry participants suggested that rather than taking the maximum penalty or type of
offence as the indicator of a ‘minor’ offence, the sentence imposed should be used as the most
reliable indicator of the severity of an offence.

The NSW Government noted that it may be ‘problematic’ to delineate between ‘minor’ and
‘serious’ sexual offences: ‘Sexual offences by their very nature are serious. A more accurate
way to measure the seriousness of the actual offence that the person has committed is by the
sentence that is ultimately given...”.””

Ms Debra Maher of the Law Society of NSW supported the sentence imposed being used as
the indicator of the severity of an offence: “There is no ideal measure, but certainly we are of
the view that the maximum penalty allowable under the law is not a good measure. Any one
charge can incorporate such an enormous variety of behaviour that you really cannot use it as

. . 306
an indicator’.””

<

Chief Magistrate Henson indicated that the sexual offender’s sentence has been
determined by a judicial officer after due deliberation as the most appropriate penalty having

regard to established legislative guidelines and sentencing procedures’.””’

In evidence, Ms Carney said: ‘... I think the test has been, and currently is, to look at the
length of the sentence imposed on the person to determine what the court considered, having

viewed all the circumstances, the level of seriousness of the offence to be’.””

Ms Sanders supported the use of the sentence imposed as the main indicator of the severity of
an offence. She however noted that:
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Ms Hilary Hannam, Magistrate, NSW Children’s Court, Evidence, 1 April 2010, p 5.
Ms Hannam, Evidence, 1 April 2010, p 5.

Submission 12, p 15.

Ms Debra Maher, Solicitor, The Law Society of NSW, Evidence, 1 April 2010, p 42.
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Ms Carney, Evidence, 29 March 2010, p 4.
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. obviously there is great variety between magistrates and judges as to the sentences
they impose. Obviously there will be circumstances personal to the offender that may
make a sentence less severe than it would otherwise be. The offender may have an
intellectual disability, for example.30?

Chief Superintendent Anthony Trichter, Commander of Police Prosecutions, NSW Police
Force, observed that there are weaknesses in relying on the sentence as the sole indicator of
seriousness, given that:

... there is a great deal of variation in the penalties imposed by courts, particularly on
the basis of subjective factors... Subjective factors in particular which are required to
be taken into consideration by the court ... can vary enormously depending on the
individual, their life circumstances and a whole range of matters that the court took
into consideration in imposing that penalty. The penalty is not purely a reflection of
the seriousness of the facts of the offence but those subjective factors play a very
critical role as well. 310

Dr Nisbit also said that length of detention is ‘not necessarily a reliable indicator’ of the
seriousness of a juvenile sexual offence.”" Dr Nisbit noted that for first-time offenders the
courts are inclined to impose non-custodial sentences, sometimes even when the matter is a
serious indictable offence, while for offenders with a lengthy history of non-sexual offences
the courts may impose a sentence of detention for a first-time sexual offence.

In addition, Professor Kenny and Dr Lennings advised that ‘sentencing ... does not always
reflect the seriousness of the sexual offence, and cannot be used as the arbiter of seriousness

without the consideration of other contextual factors’.”'

Offence of obscene exposure

During evidence the Committee considered the issue of whether a person could be charged
with obscene exposure if they were found to be urinating in public, and therefore be found
guilty of a sexual offence. It was suggested that this type of offence could appropriately be
defined as a ‘minor’ sexual offence. Chief Superintendent Trichter clarified this matter by
explaining that:

Rarely, if ever, is an individual who urinates in public charged with wilful and obscene
exposure. Those people are charged with offensive conduct. Wilful and obscene
exposure generally always is a sexual offence when there is an intention on the part of
the perpetrator wilfully to draw attention to his genitalia ...

In most cases there is a degree of sexual exhilaration from the fact of so exposing
himself.313
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Ms Sanders, Evidence, 1 April 2010, p 59.

Chief Superintendent Anthony Trichter, Commander, Police Prosecutions, NSW Police Force,
Evidence, 1 2010, p 12.

Submission 6, p 6.
Submission 18, p 6.
Mr Trichter, Evidence, 1 April 2010, p 15.
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Further, Chief Superintendent Trichter observed that obscene exposure should not be
considered to be a trivial offence because it tends to indicate serious sexual deviance:

I have to add that in my experience in prosecution of wilful and obscene exposure
offences a flashing offence is generally symptomatic of a form of sexual depravity as
opposed to a minor inconsequential offence. We need to make sure we do not fall
into the trap of trivialising an offence of wilful and obscene exposure. I think it is
generally indicative of something far more serious.'

When questioned on whether she would support re-classifying some minor sexual offences as
offensive behaviour offences, Magistrate Hannam responded: ‘I think it would be much less
complex instead of redefining a whole lot of our offences to say that there is nothing different

about sex offences and other offences. I think that would be very complex’.’”

Should convictions for minor sexual offences be capable of becoming spent?

Inquiry participants held differing views on whether convictions for certain defined minor
sexual offences should be included in the spent convictions scheme. According to Chief

I think it is right to say that on the face of the offence category it would be impossible
I think, or at least inappropriate, for the spent conviction scheme to apply on the basis
of the category of the offence as opposed to seriousness of the offence itself within

Chief Superintendent Trichter concluded that ‘it is my view definitively that there is no sexual
offence when it is not possible for the facts to be significantly serious. I cannot identify a

single sexual offence where that would be the case’."

The Youth Justice Coalition did not support efforts to define ‘minor’ sexual offences,

An assessment of whether an offence is considered a “minor sexual offence” should
be made on a case-by-case basis. All the circumstances of a particular matter should
be taken into account, rather than fitting the offence into a pre-defined category.3!8

While giving in-principle support for the spending of convictions for minor sexual offences,
Professor Kenny and Dr Lennings stated that ‘the challenge is to define the limits of a ‘minor
sexual offence”.’” They advised that:

Challenges for such a classificatory system are significant. For example, some would
argue that downloading child pornography may be a minor offence, but when

Mr Trichter, Evidence, 1 April 2010, p 18.
Ms Hannam, Evidence, 1 April 2010, p 7.
Mr Trichter, Evidence, 1 April 2010, p 12.
Mr Trichter, Evidence, 1 April 2010, p 15.
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assessed against criteria such as risk and harm, using such material supports the abuse
of children, usually those from developing countries or who are otherwise
disadvantaged and powetless ... Other offences, however, may more readily meet the
requirement for a definition of ‘minor sex offence.” Cases include urinating in a public
place, grabbing a woman by the breast as part of a dare at a party, exposing oneself as
part of a dare.320

The Salvation Army supported juvenile sexual offences being capable of becoming spent
where the offences were minor sexual offences, but did not elaborate on which offences
should fall within this category.”

Committee comment

The Committee was persuaded by the evidence that within each offence category there is a
great variety in the circumstances of each offence, and that the category of offence alone, or
indeed the maximum penalty applicable to that offence, is not a reliable indicator of the
severity of the offence. However, some Inquiry participants also raised doubts about the
reliability of the sentence imposed as an indicator of offence severity, because the sentence
imposed takes into account a range of subjective factors and not just the severity of the
offence itself. Notwithstanding this evidence the Committee believes that, on balance, the
sentence imposed by the courts is the most reliable indicator of the seriousness of an offence,
because it reflects the circumstances of each individual offence on a case-by-case basis.

The Committee supports the spending of convictions for minor juvenile sexual offences, but
believes that this should be based on the sentence imposed rather than defined offence
categories. The Committee notes that the spending of convictions for minor juvenile sexual
offences would be achieved by Recommendation 2, where the Committee recommended that
juvenile sexual offences be included in the spent convictions scheme provided that they meet
the same eligibility criteria required of other juvenile offences.

In relation to the offence of obscene exposure, the Committee is mindful of the evidence
from the NSW Police Force that offences classed as ‘obscene exposure’ generally involve
sexual intent and tend to be symptomatic of more serious sexual depravity. Based on this
evidence, the Committee does not support singling out this particular offence as a ‘minor’
sexual offence, for the purposes of including it specifically in the spent convictions scheme.

Finding of guilt without proceeding to a conviction

5.46 Under section 10 of the Crimes (Sentencing Procedure) Act 1999 a court may find a person guilty
of an offence without proceeding to a conviction.”” The Criminal Records Act 1991 provides
that such a finding is spent immediately after it is made.”” However, in relation to sexual

320 Submission 18, p 6.
321 Submission 14, p 3.
322 Under section 10 the charge may be dismissed, or the court may impose a good behaviour bond or
order that the offender participate in an intervention program.
325 Criminal Records Act 1991, section 8(2).
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offences, despite a court deciding that the circumstances of the offence do not warrant a
conviction being recorded, an order under section 10 is taken to be a conviction for the
purposes of the Criminal Records Act and the finding can never be spent.

A number of Inquiry participants believed that for sexual offences where no conviction is
recorded, the conviction should become spent immediately, as is the case for all other
offences. In support of this position, they argued that a non-conviction order for a
sexual offence would only be made in exceptional circumstances.

Section 10 orders as a consideration in spending sexual offences

Professor Kenny and Dr Lennings advised that ‘the Section 10 rule is usually only applied
when there are circumstances reducing the culpability of the offender, or where there are good
grounds for thinking the offence is atypical and unlikely to be repeated’.’

In relation to sexual offences, the NSW Government noted that ‘an order under section 10 in
relation to a sexual offence would only ever be appropriate in exceptional circumstances’.””
This point is illustrated by statistics provided by the Department of Justice and Attorney
General on the number of non-conviction orders made by the courts under section 10 of the
Crimes (Sentencing Procedure) Act 1999 in relation to sexual offences. For juvenile sexual
offenders dealt with in the NSW Children’s Court, there were 15 non-conviction orders of a
total of 221 cases involving sexual offences in 2005-2009°* (or 7 per cent of all sexual offence
cases).”” Of these cases, 13 involved the offence of obscene exposure, and resulted in one
non-conviction order in this period (or 8 per cent of obscene exposure cases).”” For juvenile
sexual offenders dealt with at law in the District or Supreme Courts, there were 7 non-
conviction orders of a total of 254 cases involving sexual offences in 2002-2008 (or 3 per cent
of all sexual offence cases).””

For adult sexual offenders dealt with in the Local Coutt, there were 123 non-conviction orders
of a total of 1,779 cases involving sexual offences in 2005-2009 (or 7 per cent of all sexual
offence cases).330 Of these cases, 562 cases involved the offence of obscene exposure, and
resulted in 75 non-conviction orders in this period (or 13 per cent of obscene exposure
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Submission 18, p 6.

Submission 21, p 16.

These figures cover the period July 2005-June 2009.
Submission 21, Attachment D, pp9-10: 22.
Submission 21, Attachment D, p 22.

Submission 21, Attachment D, pp 11-22. While the majority of figures covered the period 2002-
2008, the figures for some offences covered shorter periods. The 254 cases dealt with in the
District or Supreme Courts does not include 25 cases involving sexual offences not dealt with at
law by the Higher Courts, but according to the provisions of the Children (Criminal Proceedings) Act
7987. No information was provided on the sentence imposed in these cases and whether any of
these cases resulted in non-conviction orders.

Submission 21, Attachment D, pp1-2: 8. While the majority of figures covered the period 2005-
2009, the figures for some offences covered shorter periods.
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cases).”" For adult sexual offenders dealt with in the District or Supreme Coutts, there were 9

non-conviction orders of a total of 1,550 cases involving sexual offences in 2002-2008
(or 0.6 per cent of all sexual offence cases).’”

5.51 In the Model Spent Convictions Bill (the Model Bill), a formal finding of guilt by a coutrt, or a
finding that an offence has been proved, is treated as a conviction and included in the spent
convictions scheme.” This means that where a conviction is not recorded, the conviction will
only be eligible to become spent following the completion of the good behaviour period.
This provision will apply to all offences, as well as sexual offences if they are included in the
spent convictions scheme.

Should sexual offences be spent where no conviction was recorded?

5.52 Inquiry participants who addressed the issue of orders under section 10 supported such
convictions being spent immediately, in the same way as for all other offences.

5.53 Dr Nisbit claimed that juvenile sexual offences where no conviction is recorded should be
included in the spent convictions scheme, as the courts considered all the circumstances of the
particular case and decided that the offence did not warrant a conviction being recorded:

The advantage of making the recording of a conviction the threshold for exclusion
from the spent conviction scheme is that the judge or magistrate is able to weigh a
number of factors that are relevant to each particular case.3*

5.54 The Commission for Children and Young People recommended that ‘... where a court finds a
person guilty of a sexual offence, but does not proceed to a conviction, these findings should
also be capable of being spent ...””” The Salvation Army also supported juvenile sexual
offences being capable of becoming spent where no conviction was recorded,” as did the
Youth Justice Coalition.”” The State Parole Authority supported convictions for adult and
juvenile sexual offences being spent where no conviction was recorded.”

5.55 Professor Kenny and Dr Lennings observed that ‘such a scenario would be an ideal starting
point to test the efficacy of a spent conviction policy for sex offences’.”

5.56 The Youth Justice Coalition also supported the spending of juvenile sexual convictions where
no conviction was recorded. The Youth Justice Coalition also argued, however, that:

331 Submission 21, Attachment D, p 8.
332 Submission 21, Attachment D, pp 3-7. While the majority of figures covered the period 2002-2008,
pp jority gu p
the figures for some offences covered shorter periods.
333 Model Spent Convictions Bill 2009, cl (5).
334 Submission 6, p 7.
335 Submission &, p 5.
336 Submission 14, p 3.
337 Ms Sanders, Evidence, 1 April 2010, p 58.
3%  Submission 3, p 1.
3% Submission 18, p 6.
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Limiting sex offences to those for which no conviction has been recorded is too
narrow an approach ... while sex offences for which no conviction has been recorded
could certainly be considered minor, it is also possible that minor offences may be
committed for which a bond or a term of imprisonment is imposed.>*

The Model Bill proposes that where no conviction is recorded, offenders should be required
to complete the good behaviour period before the conviction is spent. The Youth Justice
Coalition said that it would ‘strongly oppose’ this approach, because:

Exposing the offender to the significant stigma, discrimination and other detrimental
impacts of having to disclose a criminal record, even though the court did not
consider the crime serious enough to impose a penalty, is inappropriate.3*!

The Youth Justice Coalition recommended that ‘the Model Bill be changed to provide that all

findings of guilt that do not proceed to a conviction are immediately spent’.”*

The NSW Bar Association agreed that ‘... in cases where an offence was proved but no
conviction  recorded, the conviction should become spent immediately’.’¥
The NSW Bar Association pointed to the comments in a submission from the Law Council of

Australia providing feedback on the Model Bill, which stated that:

The Law Council is concerned that the approach taken in the Model Bill may result in
dispositions of a court where it specifically wished to avoid recording a conviction
being treated as a conviction and subject to lawful disclosure until they have become
spent within the terms of the Model Bill.

This has the potential to undermine the rehabilitative motives for not recording a
conviction in respect of an offence ...3%

Committee comment

In Chapter 3 the Committee stated that the focus of this report is on the question of whether
juvenile sexual offences should be capable of being spent. However, in relation to sexual
offences where no conviction is recorded, the Committee makes the following
recommendation in relation to both adult and juvenile offenders, as this is the one instance
considered in this report where the issues raised apply equally to both adult and juvenile
offenders.

The evidence indicates that a court would only make a finding of guilt without proceeding to a
conviction under section 10 of the Crimes (Sentencing Procedure) Act in exceptional cases, where
the individual circumstances of the offence were such that they clearly did not warrant a
conviction being recorded. This is particularly true of convictions for sexual offences.
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Answers to questions taken on notice, Youth Justice Coalition, 28 April 2010, p 9.
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Attorneys General, January 2009, p 6
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The Committee believes that if, after reviewing the individual circumstances of a matter, the
court is satisfied that no conviction should be recorded, a conviction for a sexual offence
should be capable of being spent immediately as is currently the case with non-sexual
offences.

Further, the Committee is concerned that under the Model Bill, all findings of guilt without
proceeding to a conviction under section 10 of the Crimes (Sentencing Procedure) Act would no
longer be spent immediately, as is the case at present. Offenders would therefore be required
to complete a good behaviour period before the conviction could become spent.

The Committee notes that the terms of reference for this Inquiry only relate to sexual
offences, and not the provisions of the spent convictions scheme in relation to other offences.
However, the Committee believes that the arguments in support of immediately spending
convictions for sexual offences under section 10 of the Crimes (Sentencing Procedure) Act apply
equally to non-sexual offences. The Committee therefore recommends that the NSW
legislation to implement the Model Bill provide for all offences where no conviction is
recorded to become spent immediately, including for sexual offences. Offenders would
thereby be exempt from the requirement to complete a good behaviour period.

Recommendation 3

That the Attorney General ensure that the NSW legislation to implement the Model Spent
Convictions Bill provides that where a court finds a person guilty of an offence without
proceeding to a conviction under section 10 of the Crimes (Sentencing Procedure) Act 1999,
including for a sexual offence, the finding is spent immediately after it is made.
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Chapter 6  Eligibility criteria for spending convictions
for juvenile sexual offences

As discussed in Chapter 2, spent convictions schemes generally have two main eligibility criteria that
must be met in order for a conviction to become spent. First, convictions must fall under a benchmark
sentence, and second, a good behaviour or crime-free period must have elapsed. This Chapter will first
consider the appropriate benchmark sentence for including juvenile sexual convictions in the spent
convictions scheme, followed by a discussion of the appropriate good behaviour period.

Inquiry participants gave evidence on spending convictions for juvenile sexual offences in relation to
both the eligibility criteria in the current spent convictions scheme and in the Model Spent Convictions
Bill (the Model Bill). At present, juvenile offences other than sexual offences can become spent if they
fall under a benchmark prison sentence of six months or less and a good behaviour period of
three years has elapsed. In the Model Bill the benchmark prison sentence for juvenile offenders is
24 months or less and the good behaviour period is five years. When compared with the current spent
convictions scheme, the Model Bill proposes a higher benchmark sentence for juvenile offenders and a
longer good behaviour period.

Benchmark sentence

6.1 As noted in Chapter 2, at present, the benchmark sentence under which convictions (other
than convictions for sexual offences) can become spent in NSW is six months. The Model Bill
proposes that for convictions for juvenile offences the benchmark sentence would increase
from six to 24 months. If a jurisdiction decides to include sexual offences in the spent
convictions scheme, the Model Bill proposes that the same eligibility criteria apply to sexual
offences as to all other offences.

6.2 Inquiry participants commented on both the current benchmark sentence and the benchmark
sentence proposed in the Model Bill. A number of Inquiry participants supported increasing
the benchmark sentence from the current six months, even though it would encompass a
broad range of juvenile sexual offences. These Inquiry participants tended to argue that the
most serious sexual offences would never be eligible to become spent even with a benchmark
sentence of 24 months.

Juvenile sexual offences covered by proposed benchmark sentence

6.3 A benchmark prison sentence of 24 months for juvenile offenders would allow for a broader
range of sexual offences to become spent than if the current benchmark sentence of
six months imprisonment was retained. In this regard, Ms Debra Maher of the Law Society of
NSW noted that ‘twenty-four months for children, because of the different issues that are
taken into account in sentencing children, would encompass a broader range of offending
than that twelve months would for adults. So you would be incorporating, if I could say, some
more serious offending’.’”* However, she added that this should be considered in the context
of the nature of juvenile offending.

345 Ms Debra Maher, Solicitor, The Law Society of NSW, Evidence, 1 April 2010, p 42.

70 Report 42 - July 2010



STANDING COMMITTEE ON LAW AND JUSTICE

Mr Warwick Hunt of the NSW Bar Association explained that the benchmark sentence of
24 months would capture most juvenile sexual offences:

The reality is that 24 months would capture most offences that are dealt with in the
Children’s Court to finality and offences that go from the Children’s Court to the
District Court that are of sufficient seriousness that they ought to go to the
District Court or are sent there by the magistrate but against that that are not so
serious that they attract a sentence more than two years. I reiterate what I said earlier,
that the kind of offences that we would think of as heinous or serious sexual offences
will always attract more than that in my experience if they are really serious
offences.346

Ms Maher gave evidence that the 24-month benchmark sentences would incorporate less
serious sexual offences, given the seriousness with which the courts view sexual offending:

. the nature of the sentencing process in sexual offences means that the sentences
are generally a lot longer, as they should be, so in a way you will be capturing the
bottom end of sexual offences whereas in a lot of other categories you would be
incorporating a much greater mix.3¥/

Commenting on the penalties applicable to sexual offences, Ms Maher advised that:

There is not an offence that is classed as a sexual offence that carries a six-month
penalty except for the indecent exposure one. In the category of sexual offences, there
are some minor indecent assault offences that might carry two, three, four, five and
seven years. They are at the absolute bottom end but, generally speaking, all of the
offences that are listed under the definition of sexual offences carry 10, 14, 16, 19, 20,
25 and life, so the vast majority of what is defined as sexual offences carry those very
high-end penalties, much higher than for other things that you are looking at like
break and enter, or assault.348

A submission from the Law Council of Australian on the Model Bill, and provided by the
NSW Bar Association, pointed to ‘... the general trend across all Australian jurisdictions
towards increasing rather than decreasing penalties for criminal offences’.”” The Law Council
believed that this trend should be taken into consideration in setting benchmark sentences for
the spent convictions scheme.

Mr Hunt, himself a former Children’s Magistrate, gave evidence that the trend to harsher
sentences could justify increasing the benchmark sentences in the spent convictions scheme:

I think whilst there might not be empirical research right on this point, it is
inescapable that periods of sentencing have gone up over recent history and over a
couple of decades ...

Mr Warwick Hunt, Bar Councillor, Member of Criminal Law Committee, NSW Bar Association,
Evidence, 1 April 2010, p 47.

Ms Maher, Evidence, 1 April 2010, p 48.
Ms Maher, Evidence, 1 April 2010, p 48.

Tabled document, NSW Bar Association, Mode/ Spent Convictions Bill 2008: Standing Committee of
Attorneys General, January 2009, p 5.
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... the current sentencing regime is far more severe in terms of the length of penalty
than would have been the case say 20 or 30 years ago, so I think that is a justification
for putting that period up.3>

Penalties imposed on juvenile sexual offenders

Some Inquiry participants provided evidence on the number of juvenile offenders convicted
of sexual offences in recent years, and the penalties imposed on these offenders.

In particular, the Committee notes statistics from the Judicial Information Research Service of
the Judicial Commission of NSW, which were provided by the Department of Justice and
Attorney General.”' These statistics cover different time periods, and in some cases do not
indicate the type or length of sentence imposed. However, what the statistics show is that in
2005-2009,%* there were 235 juvenile sexual offenders dealt with in the NSW Children’s Court
who would have been eligible to have their convictions spent, under the benchmark sentence
of 24 months. In 2002-2008, there were 63 juvenile sexual offenders dealt with in the
District or Supreme Courts who would have been eligible to have their conviction spent,
under a 24-month benchmark sentence.

The figures from the Judicial Information Research Service indicate that in the period 2005-
2009, there were 235 juvenile offenders found guilty of sexual offences in the
NSW Children’s Court.”> While no information was provided on the type or length of penalty
imposed,™ these offences must necessarily have received penalties of 24 months or less,
because the Children’s Court can only impose control orders up to 24 months.

In addition, in the period 2002-2008, there were a further 25 juvenile offenders dealt with
according to the penalties imposed in the NSW Children’s Court, but whose cases were dealt
with in the District or Supreme Courts.”” Again, while no information was provided on the
type or length of penalty imposed, these offences must necessarily have received penalties of
24 months or less.

In the period 2002-2008, there were 38 juvenile sexual offenders dealt with at law by the
District or Supreme Courts and convicted of a sexual offence that resulted in a prison
sentence of 24 months or less.”™ 17 offenders received a sentence of six months or less,
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Tabled document, Department of Justice and Attorney General, JIRS Statistics: Sexcual offenders who
received sentences of 6, 12 or 24 months imprisonment or less, 29 March 2010.

These figures cover the period June 2005-July 2009.

Tabled document, JIRS Statistics: Sexual offenders who received sentences of 6, 12 or 24 months imprisonment
or less, p 15.

Correspondence from Ms Kathrina Lo, Department of Justice and Attorney General, to Chair,
cover letter to answers to questions on notice, 14 May 2010.

Tabled document, JIRS Statistics: Sexcual offenders who received sentences of 6, 12 or 24 months imprisonment
or less, p 14.

Tabled document, JIRS Statistics: Sexual offenders who received sentences of 6, 12 or 24 months imprisonment
or less, pp 12-13. The sentence imposed included among others non-conviction orders under section
10, periodic detention, home detention, fines and full-time imprisonment.
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two offenders received a sentence of 12 months or less, and 17 offenders received a sentence
of 24 months or less. Additional juvenile offenders were convicted of sexual offences in the
District or Supreme Courts in this period, but the sentences imposed were over 24 months.”’
No statistics were provided on the number of juvenile sexual offenders who received
sentences of over 24 months.

The Law Society of NSW advised that in relation to adult and juvenile offenders who received
custodial sentences for sexual assault, aggravated sexual assault and aggravated indecent
assault in the period 2003-2008, the lowest sentence imposed was 12 months.””® According to
the Law Society this demonstrates that:

. sentences of imprisonment for six months and under do not occur for sex
offences, and even sentences of 12 months are extremely rare. The vast majority of
sentences of imprisonment for sex offences are over 2 years, and serious sex offences
are much higher than that. To limit the ability of juvenile offences to become spent to
those where a sentence of imprisonment of less than 2 years was imposed would have
the effect of screening out all but the very lower end of seriousness of sex offences.?

Most juvenile offenders convicted of a sexual offence in the NSW Children’s Court do not
receive a custodial sentence. The NSW Children’s Court advised that in 2005-2009 ... a very
small proportion of juvenile sex offenders received custodial sentences and the ones who did,

received short sentences, with the longest being 13 months’*

In relation to sexual offences dealt with in the Local Court, Chief Magistrate Henson said that
¢ many are assessed by magistrates as propetly requiring a sentence other than
imprisonment’ although ‘... a substantial minority of all sexual offences dealt with in the
Local Court result in sentences of imprisonment being imposed ... 3

The NSW Police Force advised that in the period 2004-2008, there were 106 juveniles found
guilty in NSW courts of a sexual offence against a victim aged under 16.°%
Of these, 22 received a custodial sentence with four receiving a custodial sentence of two

363
years or more.”

357

358

359

360

361

362

363

Tabled document, JIRS Statistics: Sexual offenders who received sentences of 6, 12 or 24 months imprisonment
or less, pp 12-13. The sentence imposed included among others non-conviction orders under section
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Submission 12, Chief Magistrate of the NSW Local Court, p 3.
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Answers to questions taken on notice, NSW Police Force, 28 April 2010, p 2. The NSW Police
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questions on notice.
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Proposed benchmark sentence

Inquiry participants expressed a range of views as to the appropriate benchmark sentence.
While some Inquiry participants commented directly on the benchmark sentence of
24 months proposed in the Model Bill, others did not. A number of those Inquiry participants
who commented on the provisions of the Model Bill supported the introduction of a 24-
month benchmark sentence for juvenile sexual offences.

In regard to the 24-month benchmark sentence, Ms Maher argued that this would make
‘... special allowances for everything we know about adolescent development and it makes
perfect sense for the level for juveniles to be different than from adults...” because it is “...
very well established in both legislation and case law that children should be treated
differently...”.”*

The NSW Bar Association endorsed the comments of the Law Society and commented that
‘the 24 month sentence criterion is appropriate for juvenile offenders in relation to offences
generally’, including for juvenile sexual offences.*”

According to the Youth Justice Coalition, the 24-month benchmark for juvenile offenders
‘...s fully supported by the YJC. Such an expansion is consistent with the principles of
juvenile justice and emphasises the importance of giving a young person every opportunity to

rehabilitate’.**

Juvenile Justice indicated that a benchmark sentence of 24 months was its ‘preferred option’
because ‘such a criterion would encourage reintegration for a greater number of young
offenders than the alternative of restricting the criterion to where the sentence is less than 6

367
months’.”

The NSW Children’s Court also supported including convictions for sexual offences of over
six months in the spent convictions scheme. The preferred option of the NSW Children’s
Court was to allow all juvenile sexual offences dealt with in the Children’s Court to become
spent, regardless of the penalty imposed, as is the case at present for all convictions other than
convictions for sexual offences. NSW Children’s Magistrate Hilary Hannam advised that the
Children’s Coutt:

... it is not of the view that a particular sentence length cut off should dictate when a
juvenile sexual offence conviction should become spent. Instead, the Court is of the
view that all convictions for juvenile sexual offences which are dealt with by the
Children’s Court to finality should be capable of becoming spent regardless of the
ultimate sentence imposed.368

The NSW Children’s Court advised that very few juvenile sexual offenders receive custodial
sentences and those who do are often subject to brief periods of custody. Therefore the Court
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74

Report 42 - July 2010



6.25

6.26

6.27

6.28

6.29

6.30

STANDING COMMITTEE ON LAW AND JUSTICE

<

was of the opinion that
sentence’.’”

. it may be difficult, if not futile, to decide on a benchmark

Other Inquiry participants, however, supported a six-month benchmark sentence. The
submission from the Chief Magistrate of the Local Court Graeme Henson supported the
spending of convictions for minor sexual offences, where a court imposed a sentence of
imprisonment of less than six months.”” Chief Magistrate Henson did not comment on the
eligibility criteria proposed in the Model Bill.

The Commission for Children and Young People supported making juvenile sexual offences
capable of being spent provided that the sentence imposed was less than six months and the
offender completed a three-year good behaviour period. The Commission did not express a
view on a 24-month benchmark sentence, but noted that it ‘... would clearly include a range
of more serious offences...” than a six-month benchmark sentence.””

Bravehearts supported the spending of convictions for juvenile sexual offences limited to
those offences attracting a standard minimum sentence of six months or less, provided that
the qualifying period was increased from three to five years ‘to reflect the seriousness of child

sexual offences’.””

In relation to the current benchmark sentence of six months, some Inquiry participants
questioned whether this was appropriate, given that the courts are encouraged not to impose
prison sentences of six months or less.

In this regard, Ms Maher argued that the current six month benchmark should be changed

because:

. nobody gets a lock-up sentence, be it a control order as a juvenile or imprisonment
as an adult, of six months because there is a section in the Crimes (Sentencing Procedure)
Act that says you cannot give someone a sentence of six months and under and set a
non-parole period ... That came about because they did not want prisoners serving
short sentences... By definition you cannot get a sentence of six months or less.
That is why I think it makes no sense.’’

Similarly, Chief Magistrate Henson noted that in the Crimes (Sentencing Procedure) Act 1999,
‘section 5(2) goes on to provide that that if the sentence of imprisonment is for a period of 6
months or less, the Court is to give reasons for the decision that no sentence other than

imprisonment was appropriate’.’™
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6.31

6.32

6.33

6.34

6.35

6.36

6.37

Professor Dianna Kenny and Dr Christopher Lennings argued that more research is needed
before deciding on whether the present benchmark sentence of six months would be
appropriate for juvenile sexual offenders:

... for juveniles, for whom the sentencing act is different to adult acts, it needs to be
ascertained whether the 6 month rule is a good one to use ... There needs to be some
research into sentencing trends for young people with sex offences before an
appropriate benchmark for spent convictions for young offenders can be identified.?’>

However, Juvenile Justice did not agree with this suggestion, and gave evidence that ‘... the
current research is adequate to support the position...” that convictions for juvenile sexual
offences be spent where the sentence imposed was under 24 months, and the offender had
completed a three-year good behaviour period.””

If convictions for sexual offences were to be capable of becoming spent, Professor Kenny and
Dr Lennings suggested that this could create ‘... a danger that police might start charging
young people with more serious offences in order to ensure a custodial sentence or a more
lengthy sentence...”” and therefore ensure that sexual offences fell outside the benchmark
sentences.

When questioned on this claim, Chief Superintendent Anthony Trichter, Commander of
Police Prosecutions, NSW Police Force, said ‘... I vehemently disagree with that suggestion
... Police will generally charge with the appropriate offence that is available on the facts and
generally with the most serious offence, not only in relation to sexual offences but effectively

378
any offence’.

Committee comment

The Model Bill proposes to introduce a longer benchmark sentence for juvenile offenders as
compared to adult offenders. The Committee believes that this move is in line with the
principle underlying the juvenile justice system that young people should be treated in a
different manner than adults, and a greater emphasis should be placed on the rehabilitation of
young offenders.

While a broad range of juvenile sexual offences would be capable of becoming spent under a
benchmark sentence of 24 months, the Committee believes this to be justified by the nature of
juvenile sexual offending, and the capacity for juvenile offenders to be rehabilitated
(as discussed in Chapter 4). Some Committee members believed that more research was
needed before moving above a benchmark sentence of six months.

The Committee acknowledges the evidence that although almost all juvenile sexual offences
would be captured under the new benchmark sentence of 24 months, the most serious sexual
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offences would not be captured under this criterion. As noted in Chapter 2, the
NSW Children’s Court can impose control orders of up to 24 months, and therefore if a 24-
month benchmark sentence was adopted, all convictions for juvenile sexual offences dealt
with in the NSW Children’s Court would be capable of becoming spent, provided that the
good behaviour period was met. It is important to note, however, that the most serious
juvenile sexual offences are likely to be dealt with by the District or Supreme Courts, and
penalties higher than 24 months could be imposed and these convictions would be ineligible
to become spent. Some Committee members are concerned about the possibility of serious
juvenile sexual offences falling beneath a new benchmark sentence of 24 months.

Taking all the above factors into consideration, the Committee recommends that the
NSW legislation to implement the Model Bill provide for convictions for juvenile sexual
offences to be eligible to become spent if they fall under the benchmark sentence of 24
months. The Committee notes that the benchmark sentence of 24 months proposed in the
Model Bill would apply to all offences, not just sexual offences, and that the effect of this
recommendation is therefore to ensure that the provisions of the Model Bill extend to all
juvenile offences including sexual offences. Some Committee members believed that more
research was needed before moving above a benchmark sentence of six months.

Recommendation 4

That the Attorney General ensure that the NSW legislation to implement the Model Spent
Convictions Bill provides that convictions for juvenile sexual offences, as with convictions
for other juvenile offences, are capable of being spent where the sentence imposed was less
than 24 months imprisonment.

Good behaviour period

6.39

6.40

6.41

At present, convictions for juvenile offences (other than sexual offences) can be spent after a
good behaviour or crime-free period of three years has elapsed. Under the Model Bill, it is
proposed that the good behaviour period required for eligible juvenile offences would increase
from three to five years. The five-year good behaviour period would apply for sexual and non-
sexual juvenile offences.

Several Inquiry participants opposed extending the good behaviour period for juvenile
offenders from three to five years, arguing that it would hamper the rehabilitation of juvenile
offenders. These Inquiry participants gave evidence that because persistent juvenile sexual
offenders were likely to re-offend within the current three-year good behaviour period, an
extension to five years was unwarranted.

Proposed good behaviour period

A number of Inquiry participants objected to extending the good behaviour period for
juvenile offenders from three to five years. For example, the Youth Justice Coalition observed
that ‘increasing the qualification period to five years will mean that most young people will
have to continue to disclose offences at critical points in their development’ such as when
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applying for their first job, or applying for acceptance into university or further education.””
The Youth Justice Coalition advised that:

There is no evidence to show that a young person is more likely to have successfully
rehabilitated after five years as opposed to three years. In fact, it is the view of the Y]JC
that the longer a young person is exposed to the disadvantages of having to declare a
criminal record, the higher the chance that they will re-offend.38

6.42 Mr Hunt also stressed the benefits of a shorter good behaviour period for a juvenile
offender’s employment prospects:

... the advantage of the three years is that, all things considered, it should be over at a
time to allow a young person, especially a young man, to engage in employment.
If it happens when the person is 15 or 16 you are looking at someone 18 or 19 who,
if they are going to stay crime-free, need to develop a work ethic, get a job,
earn money, not get money through illegal means so extending it to five years could
put it past the time that would allow them to do that. It is a big difference between
“Okay 18, I can start to apply for jobs and they are not going to look for my criminal
record” ... That is why I think the shorter period is better.3!

6.43 According to Juvenile Justice, ‘an extra two years before a conviction can be spent would
delay the ability of a young person to fully reintegrate into the community and adopt an
offending free lifestyle’.”*

6.44 The Law Society of NSW also supported a three-year good behaviour period for juvenile
offenders, because it ‘... is a proper acknowledgement of the very different situation of
juveniles (lack of maturity and development especially) and the greater focus the law gives to
rehabilitation when dealing with juveniles’.”®

6.45 The submission from the NSW Children’s Court noted that all but one Children’s Magistrate
supported retaining the existing good behaviour period of three years for juvenile sexual
offenders.” The dissentient magistrate, however, held the opinion that the good behaviour
period should be extended to ten years.

6.46 The Commission for Children and Young People supported the present three-year good
behaviour period for juvenile sexual offenders, but did not express a view on whether they
would support retaining this period if the benchmark sentence was increased to 24 months.””

6.47 Dr Bronwyn Naylor of the Law Faculty at Monash University cautioned, however, that some
sub-groups of juvenile sexual offenders may have higher recidivism rates than juvenile sexual

379 Answers to questions taken on notice, Youth Justice Coalition, 28 April 2010, p 12.
380 Answers to questions taken on notice, Youth Justice Coalition, 28 April 2010, p 12.
381 Ms Maher, Evidence, 1 April 2010, p 51.
32 Answers to questions taken on notice, Juvenile Justice, 4 May 2010, p 2.
383 Answers to questions taken on notice, The Law Society of NSW, 25 May 2010, p 2.
384 Submission 16, p 8.
385 Answers to questions taken on notice, NSW Commission for Children and Young People, 23 April
2010, p 12.
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offenders in general. For these sub-groups, Dr Naylor said that ‘... the 3 year crime-free
period may warrant some extension, eg to 5 years, the period shown to be generally indicative
of any risk of reoffending...”.”*

Some Inquiry participants raised concerns that the proposal in the Model Bill to extend the
good behaviour period for juvenile offenders was not based on sound evidence. For example,
Ms Maher commented on the process used to reach the five year good behaviour period
proposed in the Model Bill:

We cannot see what basis there is for increasing that from three years to five years;
there does not appear to have been any research on it. Maybe it has just been because
they looked at all the States and came up with what was the most common number.387

Similarly, the Law Council of Australia in January 2009 provided comments to SCAG on the
Draft Model Bill, including that: ‘the Law Council would be concerned if the longer qualifying
period was adopted solely on the basis that it conforms with the period adopted in the
majority of jurisdictions, without an assessment of whether this continues to be best
practice’.’™

Risk of re-offending within proposed good behaviour period

Inquiry participants who commented on the issue of re-offending claimed that because
persistent offenders were likely to re-offend within three years, it is unnecessary to extend the
good behaviour period to five years. Ms Suellen Lembke, Director Programs, Juvenile Justice,
Department of Human Services, advised that:

The research is indicating that if young people are going to reoffend, they are going to
reoffend, 70 per cent, after three years, so if it is going to happen, I think it will
happen by that period ... If they are crime-free after three years, the literature would
be suggesting that they are going to remain crime-free beyond that period.%

Mr Hunt noted that a three-year good behaviour period was supported not only by research,
but also by his previous experience including as a Children’s Magistrate:

On my reading of the research and on my anecdotal experience the very odd teenage
person who has sexual proclivities that are going to make them an adult and a serial
offender, those proclivities will have them back before the court within either [three
or five-yeat| waiting period.??"

The United Kingdom’s 2002 Breaking the Circle report reached a similar conclusion, finding that
persistent offenders would not reach the end of the good behaviour period without re-
offending: ‘Persistent offenders typically re-offend within a few months of being sentenced
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Ms Suellen Lembke, Director, Programs, Juvenile Justice, Department of Human Services,
Evidence, 1 April 2010, p 31.

Mr Hunt, Evidence, 1 April 2010, pp 50-51.
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6.53

6.54

6.55

6.56

6.57

and, as long as they pursue this pattern of offending, will never reach the end of the disclosure
period without a further conviction’.””"

Mr Hunt advised that persistent juvenile offenders, including sexual offenders, will re-offend
within a three-year period and therefore there is no need to extend the good behaviour period
to five years:

A misconception might be that a vast number of children who are really difficult
offenders will escape with the spending of their conviction. A really troubled 13-year-
old, whether it is a sexual or non-sexual offence, who is having difficulty of a
developmental kind and a behavioural kind, if I might say, the bad eggs will never
make the three or the five years. ..

In addition, the NSW Government observed that the rehabilitation period was the same for
sexual and non-sexual offences: ‘... little to no evidence exists to suggest that the
rehabilitation period for minor sexual offences in particular is longer than for other minor

3
offences’.””

One Inquiry participant suggested that the spent convictions scheme introduce staggered good
behaviour period related to the length of the sentence imposed. Staggered good behaviour
periods could make convictions for more serious offences that fall outside benchmark
sentences eligible to become spent, provided that the offender completed a lengthy good
behaviour period. In relation to staggered good behaviour periods, Dr Naylor advised that:

It would be logical for the scheme to establish different crime-free periods for
different offences based on the statistical evidence already gathered. Many European
countries, and some states in the US, employ staggered ‘gcood behaviout’ periods
beginning at less than 10 years, linked to the length of sentence.3%

Unlike spent convictions schemes in Australia, some overseas schemes have introduced
staggered good behaviour periods. As noted in Chapter 2, staggered good behaviour periods
are a feature of the spent convictions scheme in the United Kingdom.

Committee comment

The Committee is opposed to extending the good behaviour period for juvenile offenders
from three to five years as proposed in the Model Bill. Inquiry participants gave evidence that
an extended good behaviour period could hamper the rehabilitation of juvenile offenders, by
requiring them to disclose offences at critical transition points in their lives including entry
into employment and further education. The Committee is concerned that such barriers could
have the potential to make juvenile offenders more likely to re-offend, and could therefore
pose a risk to community safety.
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In taking this position the Committee points to the evidence that it is unlikely that a persistent
juvenile offender will complete the three-year good behaviour period without re-offending,
and consequently an extension to five years is unnecessary.

In addition, the Committee is of the view that the arguments that support a three-year good
behaviour period for juvenile sexual offenders apply to juvenile offenders generally.
While there is merit in achieving national consistency among spent convictions schemes, as is
the aim of the Model Bill, the Committee believes that due to the strength of the arguments in
relation to a three-year good behaviour period for juvenile offenders, in this instance there is
justification for diverting from the position taken in the Model Bill (that is, a five-year good
behaviour period for juvenile offenders). The Committee therefore recommends that the
NSW legislation to implement the Model Bill provide that convictions for juvenile offences,
including sexual offences, are capable of being spent after a good behaviour period of three
years has elapsed.

Some Committee members believed that, consistent with the Model Bill, there should be
capacity for the courts to set up to five-year good behaviour periods for juvenile offenders
with respect to serious offences.

Recommendation 5

That the Attorney General ensure that the NSW legislation to implement the Model Spent
Convictions Bill provides that convictions for juvenile offences, including convictions for
juvenile sexual offences, are capable of being spent after a good behaviour period of three
years has elapsed.
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Chapter 7 Mechanisms for spending convictions for

juvenile sexual offences

The mechanism for spending convictions for juvenile sexual offences could be by lapse of time, in the
same manner as other convictions. Alternatively, a new mechanism could be introduced to differentiate
between convictions for sexual and non-sexual juvenile offences, and to provide the community with
an extra layer of protection in relation to the spending of juvenile sexual convictions. The Model Spent
Convictions Bill (the Model Bill) favours the latter option, whereby offenders could apply to the courts
for a spent conviction order. In addition to the court application process, several other possible
mechanisms were suggested during the course of the Inquiry, and these will be considered later in this

Chapter.

Court application process for spending convictions

7.1

7.2

7.3

As discussed in Chapter 2, the current spent convictions scheme provides for all eligible
offences, except sexual offences, to become spent automatically after the relevant good
behaviour period has elapsed. This lapse of time’ mechanism is maintained in the Model Bill
for non-sexual offences. However, in telation to convictions for sexual offences, the
Model Bill provides that if a jurisdiction decides that convictions for sexual offences should be
capable of being spent, the mechanism for doing so would be by application to the courts
after an offender has completed the relevant good behaviour period. The Model Bill sets out a
number of factors for the courts to consider in determining an application for a spent
conviction order. The Model Bill also requires the Attorney General and Commissioner for
Police to be notified of an application for a spent conviction order so they can intervene, if
necessary.

Case-by-case consideration in court application process

Several Inquiry participants supported the court application model because it would allow for
the individual circumstances of each case to be re-considered, and would thereby provide
extra protection for society. The NSW Government advised that the key advantage of a court
application model is that it ‘...provides an extra layer of protection to the community’ because
it would allow each conviction to be considered on a case-by-case basis.””

The NSW Department of Corrective Services believed that convictions for sexual offences
should be spent following court order, because ‘only a court can give proper and expert
consideration to both the objective seriousness of the offence and the level of risk of re-
> 396

offending’.
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In the case of less serious sexual offences the Office of the Director of Public Prosecutions
supported a court application process after the crime-free period had elapsed.”7 The Office of
the Director of Public Prosecutions indicated that:

Factual circumstances are varied and the charge alone will not accurately convey the
conduct; for instance, a single charge of indecent assault may represent a course of
conduct involving repeated assaults over a period or one isolated act ... we would
suggest that simple reference to penalty and type of charge may not convey the whole
picture and we accordingly favour a system where the case would be looked at in
detail before determining that the conviction should become spent.38

The Salvation Army also supported the court application model. They noted that this process:

. would require the ex-offender to present evidence that a change has been effected
and the risk of re-offending has significantly diminished — ie would provide an
opportunity for the court to conduct a risk assessment. This would give a greater level
of protection against possible future offences.?”

In addition, Bravehearts supported the court application model for juvenile sexual offenders,
where the offence attracted a standard minimum sentence of less than six months and after
completion of a five-year good behaviour period, provided that the Attorney General was
notified of the application and could intervene. According to Bravehearts:

Such an application would require that the court weigh up factors such as any finding
of fact around consent, offence seriousness (offences attracting a standard minimum
sentence of more than 6 months would not be eligible), and whether the individual
has participated in appropriate treatment programs.*00

Chief Superintendent Anthony Trichter, Commander of Police Prosecutions, NSW Police
Force, did not express a view on including juvenile sexual offences in the spent convictions
scheme. However he said that if juvenile sexual convictions were to become capable of
becoming spent, each case should be re-examined on its merits rather than being spent by
lapse of time. According to Chief Superintendent Trichter: ‘I can only suggest that an

examination of the actual evidence available is the best indicator’.*"!

Differentiation between minor sexual offences and other minor offences

Some Inquiry participants who opposed the court application model objected to a distinction
being made between minor sexual and other minor offences. In this regard, Chief Magistrate
of the NSW Local Court Graeme Henson advised that ‘in my view there is therefore little
benefit in maintaining a distinction between minor sexual offences and other minor
offences...” by having a different mechanism for the spending of convictions for minor sexual
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offences."”” Chief Magistrate Henson suggested that this would reinforce the perception that

offenders convicted of minor sexual offences who have not re-offended ... still deserve to be

treated differently from other rehabilitated minor offenders’.*”

7.9 Overall, the NSW Children’s Court also took the position that in the main juvenile sexual
offences should be treated in the same manner as other juvenile offences, and thereby become
spent by lapse of time.""*

7.10 The submission from the NSW Government advised that ‘before any power is given to the
Courts to make orders for a conviction to become spent, further consultation would need to
be conducted with them’."”

7.11 Dr Bronwyn Naylor of the Law Faculty of Monash University supported the spending of
sexual offences in the same manner as other offences. Dr Naylor argued that the evidence did
not justify the establishment of a separate mechanism to deal with sexual offenders. In regard
to a court application model, she said that ‘it is likely to add delay, and to risk damaging
publicity, which itself would be likely to undermine rehabilitation, particularly where the ex-
offender has been crime-free for 10 years’.*”

7.12 The Youth Justice Coalition also supported convictions for sexual offences becoming spent
by lapse of time in the same manner as other offences. However the Youth Justice Coalition
noted that a court application model would be preferable to the current blanket exclusion of
sexual offences from the spent convictions scheme.””

Costs of court application process

7.13 Other Inquiry participants held the view that a court application process would be an
additional impost on the court system. According to NSW Children’s Magistrate
Hilary Hannam: ‘...every single matter would be subject to an application and then they
would be hearing submissions back and forth. There could be a large number of applications,
which is another case in itself...”.*” Further, Magistrate Hannam argued that ‘we just think
that there would be a whole lot of unnecessary mini-hearings ... if the Model Bill were
adopted”.*”

7.14 The NSW Police Force indicated that while the court application model may have merit, it
would have significant workload and resource implications:

402 Submission 12, Chief Magistrate of the NSW Local Court, p 5.
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...substantial increase in the workload for the courts, which are already significantly
overloaded. There would be consequential adverse resource implications, in both cost
and human resources, for police and, in particular, police prosecutors, the latter
invariably inheriting responsibility for appearing in such proceedings.#10

The NSW Government also acknowledged that requiring convictions to become spent by

court application could be ‘... a costly and time-consuming process”.*"

The NSW Police Force suggested that rather than requiring a hearing for each application for
a spent conviction order, ‘... the court could review the court file for the original offence and

deal with the application on that basis’.*!?

Factors considered in court application process

Chief Magistrate Henson reviewed the factors that Western Australian courts are required to
consider in determining an application for a spent conviction order. These factors are the
same as those proposed in the Model Bill. Chief Magistrate Henson noted that a number of
these factors would already have been considered at sentencing, including consideration of the
applicant’s circumstances at the time of the offence, the nature and seriousness of the offence
and the circumstances surrounding the commission of the offence.*’

Chief Magistrate Henson considered that ‘the other factors set out for consideration in the
Western Australian application process similarly add little to the current scheme’.”* In
addition, he advised that ‘... it is difficult to imagine what circumstances would nonetheless
justify a refusal of the application in the name of the public interest...”.*"

The Youth Justice Coalition also examined the factors that the Model Bill would require the
courts to consider in determining an application for a spent conviction order.
The Youth Justice Coalition argued that ‘it is the Judge or Magistrate who imposes the
sentence who is best placed to take such factors into account™'® rather than requiring a
subsequent re-assessment by another court. The Youth Justice Coalition also stated that by
introducing a court application process for spending sexual offences, this would improperly
continue the distinction between sexual and other offences.*"”

In relation to the factors to be considered in a court application process, the
NSW Government cautioned that ‘... it is integral that protection of the community and not
further punishment of the offender be the paramount consideration ...”."*
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Accessibility of the court application process

Some Inquiry participants suggested that potential applicants may be deterred from applying
to the courts for a spent conviction order by the possibility of negative publicity surrounding
their applications. According to Chief Magistrate Henson:

an application process may also be counter-productive. It is well within
contemplation that applications by offenders convicted of minor sexual offences for
their convictions to become spent might be the subject of media attention and have
old offences ‘rehashed’ before a wider public audience.*1?

In addition, the Youth Justice Coalition advised that young offenders may not have the
necessary financial resources to access the court application process, or indeed be aware of its
existence. The Youth Justice Coalition noted that young offenders are:

.. more likely to be disadvantaged and as a consequence less able to access the court
system. A person may not have sufficient financial resources to obtain legal
representation or may not even know of the existence of the law allowing them to
apply. In addition, the person may be exposed to publicity surrounding their
application to the court and this would impose an additional punishment.*20

Professor Dianna Kenny and Dr Christopher Lennings advised that the court application
model ‘... would disadvantage adolescent offenders who are unlikely to have the funds, and
who lack legal sophistication to avail themselves of such applications, thereby increasing stress

and worry at a critical period of a young person’s life’.*”

Juvenile Justice opposed a court application because it would ‘seriously disadvantage’ young
offenders, because the characteristics of young offenders are likely to limit their ability to
access a court application process:

A disproportionate number of young offenders ... have low literacy levels, unstable
accommodation, intellectual disabilities and/or mental health issues. Such
circumstances, combined with limited maturity means that many young offenders
would be unlikely or unable to make informed decisions and exercise their full legal
rights through applications to the courts ...4?

The Law Society of NSW stated that they ‘... would not support a system based entirely on
application to a court or tribunal™* because of the difficulties experienced by young offenders

in accessing the court application process. According to the Law Society’s representative
Ms Debra Maher:

Having had the experience at court, many people do not want to go back. They are
not aware. For instance, if you look at the client group that Legal Aid might use, you
are talking about severe disadvantage, literacy problems and general social exclusion.
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The access of people to that kind of scheme would be limited by their disadvantage...
That is why our position in the first instance is that things should become
automatically spent and should not require any application process.#2+

Similarly, the NSW Bar Association observed that the court application mechanism °... is
administratively cumbersome and keeps young people engaged with legal processes that are
foreign to them and would in practice provide a further obstacle to youth employment and

rehabilitation’.**

The Youth Justice Coalition observed that a court application process would require a young
person to demonstrate that they had been rehabilitated, and to do this they may need to obtain
various reports and expert opinions: ‘Obtaining such reports requires financial resources that
the young person is unlikely to have, but a failure to obtain them could have a significantly

detrimental impact on the young person’s application’.**’

In addition, the Youth Justice Coalition noted that under the Model Bill an application for a
spent conviction order could only be made in the jurisdiction in which the sentence was
imposed. The Youth Justice Coalition said that if a juvenile offender moved before the expiry
of the good behaviour period, the ‘... young person would then have to bear the significant
expense and inconvenience of travelling and staying in the original jurisdiction while the
application was heard”.*”’

According to the Commission for Children and Young People: ‘Making an order to the courts
is a daunting process for many people, particularly young people, which requires access to

information and resources that many young people would not have’.**

The Commission advised that at present young people who are prohibited from working with
children as a result of a conviction for a sexual offence are reluctant to apply for a review of
their prohibited status, because they ‘... may be so traumatised by previous court experiences
that they resist any process that requires them to attend a court.” According to
Ms Jan McClelland, Acting Commissioner for Children and Young People:

In our case they often avoid applying for an order to remove the prohibited status
from them, even in situations where if they had applied it is more than likely it would
have been granted. Because it is just another connection, I suppose, with the situation
that landed them where they are the moment. It is still our preferred approach to
make it as easy, seamless and less traumatic for children as we can. 430
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7.32

7.33

7.34

As noted in Chapter 2, in Western Australia sexual offences are not treated differently from
other offences and become spent in the same way. Namely, convictions for serious offences
committed by adult offenders are spent by order of a District Court judge, or for lesser
offences by order of the Commissioner of Police. For juvenile offenders, convictions become
spent automatically by lapse of time. The Department of Justice and Attorney General
provided figures on the number of applications made to the Western Australia District Court
for a spent conviction order. In 2008, there were 18 applications for spent conviction orders
made to the District Court, three of which involved convictions for sexual assault and all of
which were successful.”' In 2009, there were 13 applications, none of which involved
convictions for sexual assault.

Assistance to access court application process

The Salvation Army noted that the court application process could further disadvantage young
offenders who may already suffer social or economic disadvantage, and therefore
recommended that:

... legal aid be available to eligible applicants for the provision of the necessary reports
(e.g. solicitors report, psychological assessment etc.) and that information about the
provision be provided to juvenile offenders at time of conviction.*32

In response to this suggestion the Department of Justice and Attorney General consulted
Legal Aid NSW. Legal Aid NSW noted that ‘the provision of legal aid to applicants in spent
convictions matters would require a dedication of resources from a limited pool of legal aid
funds’.*” Legal aid is provided to all children involved in criminal cases appearing before the
NSW Children’s Court, but not to all adults appearing in criminal cases. A number of juvenile
sexual offenders would be adults before they had completed the good behaviour period and
were eligible to apply for a spent conviction order. Legal Aid NSW advised that:

Despite the fact that the making of an application could have a significant effect on
the opportunities available to a young person, in the context of limited resources,
providing legal aid in these matters might be seen as a lower priority than provision of
assistance to a person facing a custodial sentence.*3*

The Commission for Children and Young People indicated that they ‘... would obviously

support legal aid being made available...” but that Legal Aid resources are limited and may

not be sufficient to address all the needs of young people in these situations’.*”
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Similarly, the Youth Justice Coalition stated that while they did not support the court
application model, they would strongly support the provision of legal aid if the model was
adopted. However the Youth Justice Coalition stated that ‘... the provision of legal aid to

applicants does not sufficiently address our concerns about access to the court system’.*

In relation to providing information about the court application process at the time of
sentencing, the Department of Justice and Attorney General observed that it is
‘... questionable whether provision of information at this stage would have a significant
impact, given that it is often a traumatic point for a young person, and the opportunity to act

upon the information might not arise until 2 much later date’.*”’

The Youth Justice Coalition also questioned whether providing information at the time of
sentencing would increase awareness of the court application process. The Youth Justice
Coalition said that ‘it is unlikely that after three, five, or seven years, they will have retained the

information about their rights in relation to spent convictions’.**

Intervention by Crown in court application process

As noted previously, the Model Bill provides that the Attorney General or the Commissioner
for Police may intervene in an application for a spent conviction order. The Youth Justice
Coalition indicated that they ‘strongly oppose’ the provision in the Model Bill giving the
Attorney General or the Police Commissioner the opportunity to intervene in an application
for a spent conviction order. According to the Youth Justice Coalition:

It is not clear what reasons could justify the inclusion of such a provision.
In the absence of those reasons it is hard not to draw the conclusion that such a
provision is intended to allow political considerations to intervene in the court
process. An example of this might be where a young person has committed an
offence that has attracted a high level of media attention and public condemnation.*3

The Youth Justice Coalition asserted that whether an offender has committed an offence that
has attracted public attention ... is not relevant to either their rehabilitation or to the risk that

they may continue to pose to the community’.**"

In response to a question on the circumstances in which the Attorney General may possibly
intervene in an application for a spent conviction order, the Department of Justice and
Attorney General advised that:

The Attorney General would most likely only intervene where there is some argument
about statutory construction or other questions of law, or some other matter of
significant public interest.
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Any substantive reasons for intervening, such as disputed facts, would be left to the
Commissioner for Police to intervene as they would be more closely aligned with the
original criminal prosecution.*!

741 The NSW Police Force expressed concern that they may be expected to intervene in every
case, given the sensitive nature of sexual offences. They questioned:

Who will make the judgement call whether to intervene? Who, in the NSWPF, will
possess the necessary expertise to advise on such cases? What could the NSWPF
provide that could add value to the process? Should the NSWPF be engaged in the
process at all?442

7.42 Further, the NSW Police Force noted that standard operating procedures would need to be
developed to determine when to intervene, ‘... perhaps incorporating some kind of standard
risk assessment ie, likelihood of adverse consequences in the event the conviction is spent’.**

7.43 The Commission for Children and Young People, although not in favour of the court
application model, supported the Attorney General and the Police Commissioner having the
capacity to intervene in applications for spent conviction orders, if the court application model
was to be introduced.***

Consideration of participation in treatment programs

7.44 Mr Dale Tolliday, Program Director, New Street Adolescent Service and Pre-Trial Diversion
of Offenders Program, urged that consideration of an offender’s participation in rehabilitation
programs be built into a court application model. Mr Tolliday advised that ‘... while
recidivism by juveniles who commit sexual offences is generally low, that rate of recidivism is
dramatically reduced by those young people and their families participating in holistic family-
focused counselling”.*”

7.45 Mr Tolliday suggested that if participation in treatment programs was taken into consideration
in determining an application for a spent conviction order, it could provide sexual offenders
with an incentive to participate in treatment programs through to completion:

I think that would be a positive thing, even though the Children’s Court may not agree
with it, in that if an incentive could be placed there for young people to participate in
a treatment process of some kind that was monitored and accountable and came to a
completion, we would expect from all of the research that their rate of recidivism
441 Answers to questions taken on notice, Department of Justice and Attorney General, 27 April 2010,
p2
4“2 Answers to questions taken on notice, NSW Police Force, 28 April 2010, p 4.
443 Answers to questions taken on notice, NSW Police Force, 28 April 2010, p 4.
444 Answers to questions taken on notice, NSW Commission for Children and Young People, 23 April
2010, p 16.
45 Answers to questions taken on notice, Mr Dale Tolliday, New Street Adolescent Service, 30 April
2010, p 2.
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would decline markedly, and that may then be a reasonable trigger for a spent
conviction. They would have an additional incentive built into that.44¢

Ms Debra Maher of the Law Society of NSW also supported participation in treatment
programs being considered in the court application process, but noted that she supported the
current wording of the Model Bill: ‘It is phrased broadly, which is good, because it is not just
looking at “Have you done the sex offender program?” but “What have you done with your
life?”*

The Office of the Director of Public Prosecutions acknowledged that participation in
treatment programs can be an indicator of whether an offender has been rehabilitated, and
should therefore be eligible to have their conviction spent:

.. we acknowledge that the steps the offender takes to address the conduct (such as
whether a plea of guilty is entered and whether there is participation in rehabilitation
programs) are highly relevant in terms of whether the offender has acknowledged the
wrong doing, is likely to reoffend and whether the stigma of the conviction should
remain. 448

The Commission for Children and Young People considered that an offender’s participation
in treatment programs would be a relevant consideration.*"

Consideration of victim’s impact statement

It was suggested that if convictions for sexual offences were to be spent by court application,
the courts should be required to consider a victim’s impact statement. According to the
submission from Mrs Patricia Wagstaff, a sexual abuse victim: ‘Not only should the court have
all relevant information concerning the conviction, they should also have ... the victim’s
statement concerning the impact the offence has had on their life since the court case and

S 450
conviction’.

While not expressing a view on whether a victim’s impact statement should be considered,
the Department of Justice and Attorney General noted that ‘it has the potential to shift the
focus of the application away from the key question — which is whether the offender will

reoffend — to the circumstances and facts of the original offence’.*”

The Youth Justice Coalition indicated that while a victim’s impact statement played an
important role at sentencing, it would not be a relevant consideration in an application for a
spent conviction order: “The only relevant considerations are those that relate to the extent
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that the offender has rehabilitated and whether or not they pose a continuing risk to the

s 5452
community’.”

The NSW Government provided the following comments on victim participation in the court
application process:

On the one hand, victim participation in this process has the ability to give the victim
a voice in a matter that is very personal to them; however, given the length of time
that would have to accrue before such an application was made, notifying the victim
of such an application has the potential to reopen the crime for the victim and
potentially provide an opportunity to revisit the facts of the case.*>

Further, the Department of Justice and Attorney General advised that ‘in some cases, victims
may have moved on with their lives and may not want to revisit the matter’.” The
Department also noted that some offences that would be capable of being spent, such as
obscene exposure, may not have an identifiable victim.

The Commission for Children and Young People considered that a victim’s impact statement
would be a relevant consideration in determining whether to make a spent conviction order.””

Onus on applicant to demonstrate rehabilitation

The Youth Justice Coalition argued that the applicant should not be required to demonstrate
why a spent conviction order should be granted, but rather, that the courts should be required
to show why the order should 7oz be granted. The Youth Justice Coalition said in relation to
the court application process in the Model Bill:

Such an approach places a clear burden on the applicant to convince the court that
they have been successfully rehabilitated and that they no longer pose a threat to the
community. In the view of the YJC, placing this burden on the applicant is too
onerous and does little to provide additional protection to the community.*>

The Youth Justice Coalition drew particular attention to the problems of this approach when
applied to consensual sexual intercourse between juveniles, as ‘in making such an application it
will be very difficult for the young person to show evidence of rehabilitation. Sex offender

: : . 457
programs are not appropriate in those circumstances’.

452

453

454

455

456

457

Answers to questions taken on notice, Youth Justice Coalition, 28 April 2010, p 18.
Submission 21, p 18.

Answers to questions taken on notice, Department of Justice and Attorney General, 27 April 2010,
p3.

Answers to questions taken on notice, NSW Commission for Children and Young People, 23 April
2010, p 14.

Answers to questions taken on notice, Youth Justice Coalition, 28 April 2010, p 7.

Answers to questions taken on notice, Youth Justice Coalition, 28 April 2010, p 8.

92

Report 42 - July 2010



7.57

7.58

7.59

7.60

7.61

7.62

STANDING COMMITTEE ON LAW AND JUSTICE

Therefore, the Youth Justice Coalition recommended that ‘a clause could be added to the
Model Bill that would create such a presumption, but could further provide that the

presumption be displaced in certain citcumstances’.”®

Committee comment

The Committee acknowledges that a court application process has the potential to provide an
extra layer of protection for society, and could allow the courts to assess whether an individual
offender had been rehabilitated or continues to pose a risk of re-offending.

However, the Committee does not support all convictions for juvenile sexual offences being
spent by court application. Strong views were presented that there are barriers to young
offenders accessing the court application process. These barriers include young offenders’
previous negative experiences with the court system, a lack of financial resources, and
disadvantaged backgrounds including low literacy levels. Indeed, Inquiry participants noted
that it would be difficult to make past offenders aware of the existence of the court
application process.

The Committee takes the view that the court application process would be costly and time-
consuming, and would create an unreasonable impost on court and police resources.
The Committee places particular weight on the evidence from the NSW Children’s Court and
the Chief Magistrate of the Local Court in this regard. Both of these key stakeholders argued
persuasively that in the main there is no justification for distinguishing between juvenile sexual
offences and other minor juvenile offences, and that most juvenile sexual offences should
become spent by lapse of time in the same manner as other offences. Chief Magistrate
Henson also advised that the factors to be taken into consideration by the courts when
determining an application for a spent conviction order are in the main the same factors that
are taken into account on sentencing. In addition, the Committee notes the concerns
expressed by the NSW Police Force concerning their potential involvement in the process,
including whether the NSW Police have the requisite expertise to advise on whether to
intervene in an application.

Given the objections to the court application process, the Committee considers that requiring
all convictions for sexual offences to be spent by application to the courts would not represent
an appropriate balance between protecting society from sexual offenders, while giving
offenders the opportunity to move forward and become law-abiding citizens. The Committee
is concerned that a court application process for all convictions for sexual offences could be a
barrier to rehabilitation, and thus have the potential to expose society to the dangers of future
re-offending.

If the court application model were to be adopted for all convictions for sexual offences,
the Committee would not support consideration of a victim’s impact statement.
The Committee was persuaded by the evidence that consideration of a victim’s impact
statement is only appropriate at sentencing, not in assessing an offender’s risk of re-offending.
In addition, the Committee would support the courts giving consideration to an offender’s
participation in treatment programs, but considers that this is already sufficiently captured in
the provisions of the Model Bill.
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Other possible mechanisms for spending convictions

7.63 The previous section discussed the court application model for spending convictions as set
out in the Model Bill, and concluded that the Committee does not support requiring all
convictions for sexual offences becoming spent by application to the courts. This section
discusses the advantages and disadvantages of a number of alternative mechanisms for
spending convictions for sexual offences.

Spent by lapse of time

7.64 A number of Inquiry participants supported the spending of convictions for juvenile sexual
offences in the same manner as other offences, namely by lapse of time after the completion
of the good behaviour period. These Inquiry participants tended to argue that minor sexual
offences were no different from other minor offences, and should not be treated differently.
In addition, it was argued that child protection mechanisms are sufficient to protect society
against sexual offenders.

7.65 As noted in Chapter 2, the Queensland spent convictions scheme permits convictions for
sexual offences to be automatically spent in the same manner as all other offences, provided
that the sentence imposed was less than 30 months, and a crime-free period of five years for
juvenile offenders had elapsed.

7.66 Dr Nisbit pointed out that regardless of whether a conviction for a juvenile sexual offence
became spent, many juvenile sexual offenders would be listed on the Child Protection
Register, and would also be deemed to be a prohibited person for the purposes of applying for
child-related employment.”” Dr Nisbit concluded that °... any lingering concerns should be
allayed” by the way in which the child protection mechanisms provided an extra layer of
protection in addition to the safeguards in the spent convictions scheme.*”

7.67 Similarly, the Commission for Children and Young People argued that:

In NSW there are a range of other strategies through which the safety of the
community is protected from young people who may re-offend sexually, which are
more appropriate than the prohibitions under the current spent convictions scheme.
These strategies include the NSW Police Child Protection Offender Register and the
Working With Children Check.4¢!

7.68 According to the NSW Children’s Court, the child protection mechanisms:

. offer significant protection to children who ate considered as most at risk from
juvenile sex offenders. If one of the reasons why juvenile sex offenders are precluded
from the spent convictions scheme, is to protect the vulnerable members of our
society, then some members of the Court are of the view that this goal is already
achieved through the Commission for Children and Young People Act 1998 and that

49 Submission 6, pp 5-6.
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additional restrictions through the spent convictions scheme are neither necessary or
warranted.462

Chapter 8 discusses child protection mechanisms in detail.

The NSW Government advised that the arguments in favour of this option, that is, allowing
convictions for sexual offences to become spent by lapse of time, include that the completion
of the good behaviour period is the most significant indicator that an offender will not re-
offend, and also that the sentence imposed is the most reliable indicator of the seriousness of
an offence.'”

The NSW Government indicated that spending sexual convictions by lapse of time would
save court time and money, would not re-open past offences to public scrutiny, and would
provide offenders with certainty as to when their conviction would be spent, giving an
incentive not to re-offend.*” However, the NSW Government noted that this model would
not provide an additional layer of protection for society, or allow individual convictions to be
considered on a case-by-case basis.*”

Spent by lapse of time unless the Crown intervenes

Some Inquiry participants suggested that convictions should be spent by lapse of time unless
there is an application to intervene by the Attorney General or the Police Commissioner,
cither at or after sentencing, in which case the courts would determine whether a conviction
should become spent.

In the event that the spent convictions scheme is amended to include convictions for sexual
offences, the NSW Children’s Court favoured juvenile sexual offences becoming spent in the
same manner as other offences, ‘... unless the Crown makes an application for the conviction
not to be spent. In these circumstances a Children’s Magistrate should be empowered to hear
and determine the application’.%(’ If there was an appeal against the decision of the Children’s
Magistrate, the appeal would lie with the District Court.*”’

The application to intervene could occur towards the end of the good behaviour period, to
allow the Crown to evaluate whether the offender has been rehabilitated or whether they still
pose a risk to society. When questioned on the timing of the intervention, Magistrate Hannam
said: ‘It should have the capacity to make that application almost up to the crime-free period.
They should be entitled to take as much advantage giving the young person the chance to

prove themselves either way’.""”
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7.75 Alternatively, the Crown could make an intervention application at sentencing, which would
require the sentencing judge to decide whether to order that a conviction not be spent by
lapse of time but be determined by the courts after the expiry of the good behaviour period.
The NSW Police Force gave evidence that it would be very difficult for a police prosecutor to
make an application at sentencing. Chief Superintendent Trichter advised that:

From a practical point of view I think that would be difficult... At the end of a case —
and a sexual case is often a very difficult case; it is a case where the prosecutor’s
energy and focus is upon the witnesses in such matters as victim care but primarily
because of the nature of our work, the evidence — to then be in a position where the
prosecutor must turn his or her mind to ancillary applications such as the one that is
being proposed now would create some difficulties.*

7.76 In addition to minimising court costs and time, as compared to applying the court application
model to all convictions for juvenile sexual offences, the NSW Government observed that this
option:

... gives a second layer of protection to the community, by allowing the Court to look
at individual cases in more depth where there is some concern that the person has not
been adequately rehabilitated, or there arte other unique factors surrounding the
case ...470

7.77 To implement this option the NSW Government advised that government agencies would
need to develop tracking systems to identify when convictions for sexual offences were due to
be spent."”" According to the NSW Police Force, the difficulties involved in developing a
tracking process would include technological and cost implications, which would be associated
with developing an electronic system for the Department of Justice and Attorney General to
advise the Police Force of convictions that were due to be spent.*”

7.78 This option would also involve some uncertainty for offenders as to when, or if, their
conviction would be spent. Guidelines would also need to be developed for the courts to
consider in determining whether to make a spent conviction order.

7.79 The NSW Government noted that government agencies and the courts would need to be
consulted before deciding whether to consider this option.*”

Application to Administrative Decisions Tribunal

7.80 The NSW Government put forward the possibility that applications for spent conviction
orders could be made to the Administrative Appeals Tribunal, rather than the courts.
The NSW Government advised that this option would provide an extra layer of protection for

469 Mr Trichter, Evidence, 1 April 2010, pp13-14.
470 Submission 21, p 18.
an Submission 21, p 18.
42 Answers to questions taken on notice, NSW Police Force, 28 April 2010, p 4.
473 Submission 21, p 18.
96 Report 42 - July 2010



7.81

7.82

7.83

7.84

7.85

7.86

7.87

STANDING COMMITTEE ON LAW AND JUSTICE

society, as with the court application model, but could also be of lower cost and greater

efficiency’.*™

As described in Chapter 2, the Canadian scheme provides for applications to be considered by
the National Parole Board (rather than the courts), and it is the Parole Board that decides
whether to grant a pardon.

The NSW Government noted that this option would need to be given careful consideration,
because of the Administrative Decisions Tribunal’s lack of expertise in this area. Indeed, the
NSW Government cautioned that ‘given the seriousness of a conviction for a sex offence and
the seriousness of the decision of spending that conviction, the decision may be better left to

the Courts, which are familiar with criminal legislation and sex offender provisions’.475

The NSW Government observed that the Administrative Decisions Ttribunal would need to
be consulted before making any decision on whether to proceed with this model.

The Committee notes that no other stakeholders raised this option.

Application to an expert panel

The Committee considered whether an expert panel could be established to consider an
application for a spent conviction order, rather than applications being considered by the
courts. The panel could include persons with a range of expertise such as a judge, police
officer, representative of the Director of Public Prosecutions, or a psychologist.

When questioned on the efficacy of a panel mechanism, Mr Tolliday responded: ‘I think a
panel would be good. Personally I think a legal practitioner should be on the panel and

possibly a judge should head it, but other expertise is available’."”*

However, Magistrate Hannam noted that her preference was for any assessment of
applications for spent conviction orders to be kept within the courts. She noted that with a
panel mechanism:

... then you would have to set up a bureaucracy, you have to have a panel, an Act for
the panel and suitable persons ... We do not have those kinds of panels for anything
else. I suppose we are saying we do not think that we ought to justify putting sex
offences in such a separate category.*”’
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Ms Maher of the Law Society of NSW observed that a panel mechanism had the potential to
become politicised:

One of the difficulties with the option of the panel is again the possibility of
politicising that process, and I again mean that in the broadest sense ...

One of the strengths of the judicial system is the separateness and impartiality of that
system. It is not a system that has to listen to the Daily Telegraph oz, in a direct way,
has to listen to the espousing of various politicians at various times, with apologies.
Of course, it listens to legislation and that sort of direction through the Parliament.
But the strength of that impartiality is crucial to the fair operating of the system so any
panel would have to be equally as impartial 478

Committee comment

As noted previously, the Committee does not believe that all convictions for sexual offences
should be required to be spent by court application, as per the process set out in the
Model Bill. The Committee also opposes the Administrative Decisions Tribunal hearing
applications for spent conviction orders, in part because the Tribunal does not have the
expertise needed to deal with sexual offences, and also because stakeholders did not express
support for this mechanism. In addition, the Committee does not support establishing a panel
of experts to hear applications, because this would create a new bureaucracy without the
impartiality of the judicial process.

The Committee’s preferred option is for eligible convictions for juvenile sexual offences to
become spent by lapse of time, in the same manner as other convictions. This would reflect
the evidence that it is not necessary to differentiate between minor juvenile sexual offences
and other minor juvenile offences.

However, the Committee shares the concerns raised by a number of stakeholders that the
seriousness of sexual offences warrants an additional safeguard being introduced to ensure
that convictions are not spent where there are concerns about future re-offending.
The Committee therefore favours the inclusion of an option for the Attorney General or the
Police Commissioner to have the opportunity to intervene before the expiry of the good
behaviour period, if any eligible convictions do raise concerns, and the matter would be
referred to the courts to determine whether the conviction should become spent.

This approach would ensure that in the main, eligible juvenile sexual offences would be
treated in the same manner as other offences, and would allow most persons convicted of less
serious sexual offences to move forward with their lives when they had completed the good
behaviour period. On the other hand, this approach would provide an additional protection
for the community by ensuring a greater level of scrutiny for those cases that raise concerns
about re-offending.
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Ms Maher, Evidence, 1 April 2010, p 49.
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In terms of the timing of the intervention process, the Committee supports a decision about
whether to intervene being made towards the end of the good behaviour period. This would
provide the offender with the opportunity to demonstrate that they had been rehabilitated and
no longer pose a risk to society. The Committee does not support an application for
intervention being made to the courts at the time of sentencing, because the sentencing
process must be kept distinct from the spent convictions scheme.

Recommendation 6

That the Attorney General ensure that the NSW legislation to implement the Model Spent
Convictions Bill provides that convictions for juvenile sexual offences, as with convictions
for other juvenile offences, are spent by lapse of time. Further, that a safeguard be
introduced to allow the Attorney General or the Commissioner of Police to make an
application to intervene towards the end of the good behaviour period, if there are concerns
about potential re-offending. The courts would then consider the application and determine
whether to issue a spent conviction order.

7.94

7.95

7.96

7.97

The Committee recognises the costs associated with establishing a court application process
that will be used only sparingly. These costs include tracking applications, developing
guidelines for intervention by the Attorney General or the Police Commissioner, and
guidelines for the courts to follow in determining an application. However, requiring court
assessment for only a minority of applications would be significantly less costly and time-
consuming than requiring a court application process for all spent conviction orders.

In addition, the NSW Police Force raised concerns about having the requisite knowledge to
provide advice on whether to intervene and request that the courts determine whether a
conviction should be spent. It was also suggested that a court application process could
become politicised, rather than focusing on the offender’s rehabilitation and their potential
risk of re-offending. The Committee considers that both these matters could be addressed by
the development of clear guidelines, in the first instance on the circumstances in which the
Crown should intervene, and in the second instance, on the matters to be considered by the
courts in determining whether to make a spent conviction order.

The Committee also notes the benefits of this model as compared to a process where past
offenders would be required to make an application to the courts, given the evidence that
juvenile offenders are unlikely to apply to the courts themselves.

Some Committee members believe that all convictions for sexual offences should be required
to be spent by court application.
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Chapter 8  Issues that impact on the operation of the
spent convictions scheme

This Chapter addresses two additional issues raised during evidence. These issues do not affect the
Committee’s recommendations regarding the inclusion of juvenile sexual offences in the spent
convictions scheme, but they have important implications for the scheme’s operation. First is the need
to examine the interplay between child protection mechanisms and the provisions of the spent
convictions scheme. This is pertinent in light of the Committee’s recommendation that convictions for
juvenile sexual offences be included in the spent convictions scheme. The current statutory review of
the Commission for Children and Young People Act 1998 is an ideal occasion to consider this matter. Second
is a concern raised by Privacy NSW, regarding the process for removing spent convictions from an
individual’s criminal record.

Interplay with child protection mechanisms

8.1 The terms of reference for this Inquiry do not encompass the examination of child protection
mechanisms. However this issue impacts on the operation of the spent convictions scheme,
because even if juvenile sexual offences are capable of becoming spent, as recommended by
the Committee, past offenders will still be required to disclose these convictions when
applying for child-related employment.

8.2 This requirement will continue indefinitely, regardless of whether the conviction becomes
spent, and the length of time since the offence. Therefore the benefits of including juvenile
sexual offences in the spent convictions scheme may be diminished, unless consideration is
given to the design of child protection mechanisms in consequence of the issues raised in this
report.

Child protection legislation

8.3 The spent convictions scheme has been in place since 1991, before the introduction of child
protection mechanisms requiring the disclosure of convictions for sexual offences against
children.

8.4 As noted in Chapter 2, child protection legislation provides that juvenile offenders convicted

of sexual offences against children punishable by imprisonment of 12 months or more are
prohibited from working with children. Most sexual offences have a maximum penalty of
12 months or more, except obscene exposure. Convictions are defined to include matters
where no conviction was recorded.

8.5 Juveniles convicted of serious offences against children, including child sexual offences, are
placed on the Child Protection Register and are required to comply with annual reporting
requirements. The reporting requirements continue for time periods ranging from four to
seven and a half years.

8.6 Applicants for child-related employment are required to complete a Working With Children
Check, which is designed to identify any person who may pose a risk to children. The Check
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8.9
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8.1

considers relevant criminal records including charges and convictions for child sexual
offences, matters where no conviction was recorded, or matters that were dismissed by the
courts. There are no time limits on convictions that are considered by the Check. Therefore
even convictions for offences committed decades ago as a juvenile are revealed.

Offenders can apply for a review of their prohibited status in limited circumstances, but as
noted in Chapter 7, juvenile offenders are often reluctant to do so. There is no process to be
exempted from being listed on the Child Protection Register, other than for persons with
lifetime reporting requirements who have been listed on the Register for 15 years.

Retrospective application of child protection legislation

As noted in Chapter 2, the Commission for Children and Young People Act 1998 applies
retrospectively. Consequently all persons convicted of a sexual offence in the past, no matter
how old the conviction, are prohibited from working in child-related employment.

The case studies in Chapter 3 illustrate how the historical application of this legislation has
created difficulties for persons convicted of sexual offences many years ago. In the cases of
Mr Neville Cox and Mr Smith,*” both men went on to have long-standing marriages and raise
families, and are now respected members of their local communities. In the case of Mr Cox,
he married Mrs Lyn Cox soon after he was charged with carnal knowledge as a result of
Mrs Cox falling pregnant, and they have been married ever since.

When questioned on cases such as that of Mr and Mrs Cox, the Acting Commissioner for
Children and Young People, Ms Jan McClelland, described her concerns in relation to
historical cases involving consensual sexual activity:

The situation that comes up quite regularly in these checks is the case that I
mentioned earlier of carnal knowledge as a young person and subsequently the person
has been married — they are automatically prohibited unless they apply for an order.
Of more concern, is if the age gap between the two individuals was more than
three years then there is no right of appeal — to use colloquial language — for that
person at all. The offence might have occurred many years ago and the person has had
a clean record since but there is nothing we can do.#30

Further, in relation to persons who are not eligible to apply for a review of the prohibition on
working with children, Ms McClelland explained that ‘we have sought advice from the Crown

Solicitor’s office as to what action is open to us in those circumstances and the advice is
nothing’.* In relation to the current statutory review of child protection legislation,
Ms McClelland noted that: ‘So there are clearly situations such as that that need to be

remedied, and there are others as well that we would be looking to overcome’.**
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Please note that Mr Smith’s real name has been kept confidential, at his request.

Ms Jan McClelland, Acting Commissioner, NSW Commission for Children and Young People,
Evidence, 29 March 2010, p 21.

Ms McClelland, Evidence, 29 March 2010, p 21.
Ms McClelland, Evidence, 29 March 2010, p 21.
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Mr Warwick Hunt of the NSW Bar Association also commented on the evidence from
Mr and Mrs Cox, and suggested that it would be beneficial for the Commission for Children
and Young People to review such historical cases:

. it would be a helpful thing for this Committee to make some comment about a
proper review of historical cases. I know that a statutory review is coming up in
relation to the Commission ... some recommendation of this Committee for a review
that incorporates some re-examination perhaps of other historical cases ... would be a

helpful measure. Anecdotally, I suggest probably lots of people are in that position
483

Juvenile offenders and the Child Protection Register

Inquiry participants pointed to problems that arise when the Child Protection Register is
applied to juvenile sexual offenders. The Law Society of NSW commented on this matter with
reference to Mr Cox’s case:

The problems faced by Mr Cox occur regularly, and now also attract the provisions of
the Child Protection Register — set up ostensibly to identify and track paedophiles.
This Register unfairly and inaccurately identifies child offenders as ‘paedophiles’ even
where they are the same or similar age as the victim, because it is based solely on the
age of the victim and disregards the age of the offender. The Register was not in effect
at the time of Mr Cox’s offence, but any one in a similar situation to him now would
attract the provisions of the Register ...48*

The Youth Justice Coalition advised that ‘almost all’ juvenile sexual offenders are listed on the
Child Protection Register, because ‘other children are the most likely victims of a sex offence

committed by a young person’.*”

The NSW Sentencing Council recently reported on the application of the Child Protection
Register to juvenile sexual offenders. The Sentencing Council’s May 2009 report Child
Protection Register Penalties relating to sexual assault offences in NSW recommended: “That in the case
of first time offenders who are aged under 18 years, the Court have a discretion, at the time of
imposing sentence, to excuse the requitement for registration’ under the Child Protection
(Offenders Registration) Act 2000.**
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Mr Warwick Hunt, Bar Councillor, Member of Criminal Law Committee, NSW Bar Association,
Evidence, 1 April 2010, pp 44-45.

Answers to questions taken on notice, The Law Society of NSW, 25 May 2010, p 1.
Answers to questions taken on notice, Youth Justice Coalition, 28 April 2010, p 10.

NSW Sentencing Council, Child Protection Register Penalties relating to sexual assanlt offences in NSW,
Volume 3, May 2009, p xxix.
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The report recommended that the requirement for registration should only be excused in less
serious cases where the offender posed a low risk of re-offending.”” The Sentencing Council
explained that the courts needed to have the discretion to order that juvenile sexual offenders
not be listed on the Register because:

Otherwise the long term consequences for offenders in this category, who are still in a
developmental stage, and whose understanding of sexual mores may be limited, can be
disproportionate both for the objective seriousness of the offence and the level of risk
of reoffending. This can have a real significance for example, for consensual sexual
activities between juveniles, where there is an absence of indiscriminate predatory
behaviour. 488

Effectiveness of registration programs for sexual offenders

Inquiry participants also drew the Committee’s attention to recent research findings that
question the efficacy of registration programs for sexual offenders. When questioned on the
Child Protection Register, Juvenile Justice advised that:

Sexual offender registration (and community notification laws) assumes that the
likelihood of these offenders repeating their crimes is enduring and unchanging,
leaving the community vulnerable to ongoing risk. Research shows that most juvenile
sexual offenders are not convicted of further sexual offences (at least) within the first
ten years as an adult ...

Research by Letourneau et al (2010) found that the registration of juvenile sexual
offenders failed to deter sexual offending...

The juvenile justice system aims to balance community safety with the potential for
juvenile offenders to be rehabilitated. There is little evidence to support the
registration of juvenile sexual offenders as an effective option for achieving either aim.
Registration significantly beyond the length of a legal order may in fact delay young
people’s re-integration into the community by increasing the stigma attached to the
original offence thereby making it more difficult to obtain suitable employment and
access to educational and recreational opportunities.*s

Mr Dale Tolliday, Program Director, New Street Adolescent Service and Pre-Trial Diversion
of Offenders Program, drew the Committee’s attention to a recent US study of the
effectiveness of registration of juvenile sexual offenders, which found that the policy ‘generally
failed’ to reduce juvenile recidivism."”
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NSW Sentencing Council, Child Protection Register Penalties relating to sexual assanlt offences in NSW,
Volume 3, May 2009, pp 202-203.

NSW Sentencing Council, Child Protection Register Penalties relating to sexual assanlt offences in NSW,
Volume 3, May 2009, p 203.

Answers to questions taken on notice, Juvenile Justice, 4 May 2010, p 2.

Answers to questions taken on notice, Mr Dale Tolliday, New Street Adolescent Service, 30 April
2010; Letourneau E and Armstrong K, ‘Recidivism Rates for Registered and Non-Registered
Juvenile Sexual Offenders’, Sexual Abuse: A Journal of Research and Treatment, Vol. 20, No. 4,
December 2008, pp 393-408.
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Committee comment

The spending of juvenile sexual offences is a complex issue with many different facets.
The evidence to this Inquiry has identified a number of interlocking issues affecting both the
spent convictions scheme and child protection mechanisms.

For instance, the case studies in Chapter 3 illustrate the ongoing difficulties faced by persons
who are prohibited from working with children. The evidence from Mr Neville Cox and
Mr Smith suggests that in the 1950s and 1960s the criminal justice system operated according
to different standards. For example, in both cases neither juvenile had legal representation.
In addition, in the case of Mr Cox, the decision of his wife’s parents to pursue prosecution
may have been influenced by the prevailing moral attitudes towards pre-marital sex and
teenage pregnancy. Regardless of these considerations, as a result of the retrospective
application of the Comumission for Children and Young People Act 1998, both men are prohibited
from working with children indefinitely, and there are limited avenues to apply for a review of
prohibited status.

As noted earlier, Mr Hunt suggested that it would be beneficial for the Commission for
Children and Young People to conduct a review of historical cases, where offenders have
subsequently demonstrated that they are rehabilitated by completing lengthy periods of good
behaviour, to determine if the circumstances of the offence warrant the offender continuing
to be deemed to be a prohibited person.

The Committee supports this suggestion, and in doing so, draws attention to the compelling
and persuasive evidence from Mr and Mrs Cox.

Recommendation 7

That the Minister for Youth advise the statutory review of the Commission for Children and
Young People Act 1998 to give consideration to historical cases that resulted in offenders being
prohibited from working with children. The review should consider whether or not offenders
who have subsequently completed lengthy periods of good behaviour should have their
prohibited status lifted.

8.23

8.24

Inquiry participants also raised concerns about the Child Protection Register.
Inquiry participants indicated that juvenile sexual offenders are listed on the Register because
they tend to offend against other children, and not because their offences are in the most
serious category. This argument also applies to juveniles who are deemed to be prohibited
persons and restricted from working with children.

The Committee notes the Sentencing Council recommendation that the courts be given
discretion to order that juvenile sexual offenders 7oz be listed on the Child Protection Register.
This recommendation reflects a view that in some cases of juvenile sexual offending, the
circumstances of the individual matter might not warrant registration. The Committee
considers that this finding could be extended to persons who are prohibited from working
with children, and consideration should be given to whether prohibition might also 7ot be
warranted in every case.
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The Committee notes that a sexual offender is deemed to be a prohibited person if they are
convicted of an offence with a maximum penalty of 12 months or more. No consideration is
given to the actual sentence imposed. As noted in Chapter 6, the Committee does not believe
that the maximum penalty is a reliable indicator of the severity of the offence, given the
variety of conduct that can fall within a single offence category. The Committee believes that
the sentence imposed is the most reliable indicator of the severity of an offence.

In addition, the Committee is concerned at the limited circumstances in which juvenile
offenders can apply for a review of the findings resulting from the operation of child
protection legislation. For example, there is very limited potential for juvenile offenders to
apply for a review of their status as a prohibited person. Where young offenders do have a
right of review, they are required to make an application. The problems faced by juvenile
offenders in accessing court application processes also apply, to some extent, to the review
processes in place for child protection mechanisms.

The Committee supports consideration of greater review rights for juvenile sexual offenders.
However given the reluctance of many young people to access review processes this is not
enough. The Committee supports consideration of whether listing on the Child Protection
Register is warranted in every case for juvenile sexual offenders, and also whether juvenile
sexual offenders should in every case be prohibited from working with children as a result of a
conviction for a juvenile sexual offence. Consideration should also be given to whether the
maximum penalty rather than the sentence imposed should be used to determine whether a
juvenile sexual offender is deemed to be a prohibited person.

The Committee believes that it is important for the spent convictions scheme and child
protection mechanisms to be moving in step. This is particularly so given the Committee’s
recommendation that juvenile sexual offences be included in the spent convictions scheme.
Much of the benefit of this recommendation could be dissipated without corresponding
changes to child protection mechanisms. The Committee therefore recommends that the
statutory review of the Commission for Children and Young People Act 1998 take into consideration
the recommendations and conclusions of this report, and in particular the comments made in
this section regarding child protection mechanisms.

Recommendation 8

That the Minister for Youth ensure that the statutory review of the Commission for Children and
Young People Act 1998 gives consideration to the recommendations and conclusions of this
report.

Removal of spent convictions from criminal records

8.29

The submission from Privacy NSW drew the Committee’s attention to a problem in the
operation of the spent convictions scheme.”' The Committee heard that this issue results in
the largest single number of inquiries to Privacy NSW. According to Privacy NSW:
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Submission 7, Privacy NSW, p 2.
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The issue, which T would describe as administrative, concerns the actual removal of
spent convictions from the official copy of a person’s criminal record history provided
by NSW Police to, for example, a prospective employer. Unfortunately, too often
spent convictions are not in fact removed from the official copy of a criminal record.
Privacy New South Wales’s numerous attempts to have this issue addressed over the
last six years (since the problem arose), have not met with success.*

The submission points out that unless the spent convictions scheme operates effectively in

practice, ‘... then it would appear to be of minimal value’.*”

When asked to respond to these comments, the NSW Police Force said that the Criminal
Records Unit “... is not aware of any specific examples where this situation has occurred”."”*

The NSW Police Force advised that ‘spent convictions will only be released by NSW Police if
required for a category of employment or purpose exempt from the Criminal Records Act 1997,
ot to an interstate police jurisdiction as permitted under Section 13 of the Act.*”

The NSW Police Force concluded that they would ‘... welcome details of specific examples so
the assertions of the Privacy Commissioner could be further explored”.””

Committee comment

The Committee is concerned at the suggestion that problems in the administration of the
spent convictions scheme may be undermining its effectiveness. The Committee welcomes the
offer from the NSW Police Force to look into alleged deficiencies concerning the removal of
spent convictions from an individual’s criminal record. The Committee recommends that the
Minister for Police examine this issue to determine the extent of the problem, and if
necessary, work with Privacy NSW to address this issue.

Recommendation 9

That the Minister for Police examine the issues concerning the removal of spent convictions
from an individual’s criminal record to determine the extent of the problem, and if necessary,
work with Privacy NSW to address any deficiencies with this process.
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Submission 7, p 2.
Submission 7, p 3.
Answers to questions taken on notice, NSW Police Force, 28 April 2010, p 2.
Answers to questions taken on notice, NSW Police Force, 28 April 2010, p 3.
Answers to questions taken on notice, NSW Police Force, 28 April 2010, p 3.
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Chapter 9  Conclusion

This report has examined the complex issue of whether convictions for juvenile sexual offences should
continue to be excluded from the spent convictions scheme, or whether there are circumstances in
which juvenile sexual offences should be capable of becoming spent. This concluding Chapter
describes the Committee’s preferred model for including juvenile sexual offences in the spent
convictions scheme, drawing together the recommendations made in previous chapters.

Incorporating juvenile sexual offences in the spent convictions scheme

9.1

9.2

9.3

9.4

9.5

Lifting the blanket prohibition on the spending of convictions for sexual offences is a
controversial question that must be approached with caution. In examining this issue the
Committee has sought to balance competing interests. Foremost is the need to protect the
community from sexual offenders. Balanced against this is the community interest in
rehabilitating past offenders, to reduce re-offending into the future.

In considering whether to include juvenile sexual offences in the spent convictions scheme, it
is important to remember that the scheme is not concerned with punishment. Sentencing will
continue to maintain a hard line towards sexual offending, regardless of any changes to the
spent convictions scheme.

One means to reduce re-offending is by allowing young offenders who have been rehabilitated
to put their offending behind them by removing the requirement to disclose convictions for
juvenile sexual offences, for example when applying for employment and educational
opportunities. These are strong protective factors against re-offending and encourage pro-
social lifestyles.

In addition, the research does not demonstrate a necessary progression from juvenile sexual
offending to child sexual offending in adulthood, and shows that juvenile offenders do not
tend to be re-convicted for sexual offences. This should be reflected in the spent convictions
scheme, by acknowledging that the prospects for the rehabilitation of young offenders
compare favourably with the risk of re-offending.

The spent convictions scheme is designed to only permit convictions for less serious offences
to become spent, provided that an offender has completed the requisite good
behaviour period. The evidence presented to the Inquiry has enabled the Committee to
conclude that, on balance, there is no benefit in continuing to treat juvenile sexual offences
differently from other juvenile offences for the purposes of the spent convictions scheme.
This report therefore recommends that juvenile sexual offences be included in the spent
convictions scheme through the NSW legislation to implement the Model Spent Convictions
Bill (the Model Bill). The model put forward by the Committee outlines the eligibility criteria
that would need to be satisfied and the appropriate mechanism by which convictions could
become spent.
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Proposed model

The Committee recommends that juvenile sexual offences be included in the spent
convictions scheme where the sentence imposed is less than 24 months, and the offender
completes a good behaviour period of three years. The Committee does not support limiting
the scheme to include only those offences where the sexual activity was consensual, the
offence was a minor sexual offence, or where no conviction was recorded. However,
by supporting the inclusion of all juvenile sexual offences that fall under the benchmark
sentence, the Committee has opened the way for such offences to become spent.

There are a number of distinctive factors contributing to juvenile sexual offences, which the
Committee considers to be important reasons to justify their inclusion in the spent
convictions scheme. These factors include immaturity, impulsiveness and peer pressure, as
well as ongoing brain development that continues until young people are in their mid-20s. In
addition, research on juvenile sexual offending has shown low rates of recidivism compared to
other offence types.

The model recommended by the Committee would provide juvenile offenders with the
opportunity to put their past behind them while they are still young, and have the capacity to
change and be rehabilitated. The spending of convictions for juvenile sexual offences would
allow juveniles to engage in pro-social lifestyles, by removing the barriers to accessing
employment and educational opportunities.

In recommending the 24-month benchmark sentence proposed in the Model Bill,
the Committee was persuaded by the evidence that the courts view sexual offending very
seriously, and only less serious offences would be captured. In recommending a three-year
good behaviour period the Committee in this instance departed from the provisions of the
Model Bill. The Committee considered this length of time to be sufficient to demonstrate that
a juvenile offender has been rehabilitated, but to still provide young offenders with an
incentive not to re-offend. The Committee was mindful of the evidence that even if a
persistent offender received a sentence of less than 24 months, the offender may possibly re-
offend within the three-year period, and the original offence would therefore not become
spent.

The Committee considers that this model would benefit community safety by preventing
juvenile offenders from becoming persistent offenders, and juvenile offenders would be
provided with an incentive to become productive and law-abiding members of society.

The Committee’s preferred option is for convictions for juvenile sexual offences to be spent
by lapse of time in the same manner as other convictions. However, the Committee also
recognises the seriousness of community perceptions of sexual offences. The Committee
therefore believes that there should be an additional option in regard to spending convictions
for juvenile sexual offences, to ensure that if a particular offender does raise concerns about
re-offending, the Attorney General or the Police Commissioner could make an application to
intervene before the offence becomes spent. The conviction would then be referred to the
courts to determine whether it should be spent. Rather than requiring all offenders to apply to
the courts for a spent conviction order, as proposed in the Model Bill, the Committee’s model
places the onus on the Crown to identify any cases of concern.
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Some Committee members are concerned about the possibility of serious juvenile sexual
offences falling beneath a new benchmark sentence of 24 months, and believed that more
research was needed before moving above a benchmark sentence of six months. These
Committee members believed that, consistent with the Model Bill, there should be the
capacity for courts to set up to five-year good behaviour periods for juvenile offenders with
respect to serious offences. Further, these Committee members believed that all convictions
for sexual offences should be required to be spent by court application.

Related issues

In addition to this model for the spending of juvenile sexual offences, there is one area in
which the Committee recommends changes that would apply to both adult and juvenile
offenders. This area is where the courts find a person guilty of an offence, but decide that the
exceptional circumstances of the offence do not warrant a conviction being recorded.
The Committee recommends that the NSW legislation to implement the Model Bill provide
for offences where no conviction is recorded to become spent immediately, as is the case in
the present spent convictions scheme. The Committee recommends that this apply to sexual
offences as well as other offences.

This report also comments on the operation of child protection mechanisms, and draws
attention to the importance of the spent convictions scheme and child protection mechanisms
moving in step. This is particularly so given the Committee’s recommendation that
convictions for juvenile sexual offences be included in the spent convictions scheme.
Without corresponding changes to child protection legislation, the Committee believes that
much of the benefit from including convictions for juvenile sexual offences in the spent
convictions scheme could be lost. The statutory review of the Comumission for Children and Y oung
People Act is an opportune occasion to review the interplay between child protection
mechanisms and the spent convictions scheme. One area that should be addressed in the
review is whether there could be more scope for offenders with historical convictions to have
their prohibited status lifted.

The Committee was also alerted to alleged deficiencies in the process for removing spent
convictions from an individual’s ctiminal record, and recommends that the Police Minister
address any such deficiencies.
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Appendix 1 Submissions

No Author

1 Mrs Lyn Cox

2 Department of Corrective Services

3 NSW State Parole Authority

4 Oftice of the Director of Public Prosecutions

5 Mrs Patricia Wagstaff

6 Dr Ian Nisbet

7 Privacy NSW

8 NSW Commission for Children and Young People
9 NSW Department of Education and Training

10 The Law Society of NSW

11 Public Interest Advocacy Centre

12 Chief Magistrate of the NSW Local Court

13 Youth Justice Coalition

14 The Salvation Army

15 Bravehearts

16 NSW Children’s Court

17 NSW Ombudsman

18 Professor Dianna Kenny & Dr Christopher Lennings
19 Australian Federation of Employers and Industries
20 Name suppressed (partially confidential)

21 NSW Government

22 Dr Bronwyn Naylor
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Appendix 2 Witnesses at hearings

STANDING COMMITTEE ON LAW AND JUSTICE

Date
Monday 29 March 2010
Room 814-815

Parliament House, Sydney

Thursday 1 April 2010
Jubilee Room

Parliament House, Sydney

Name
Ms Gabrielle Carney

Ms Lauren Judge

Ms Kiersten Perini

Ms Jan McClelland

Ms Virginia Neighbour

Mr Dale Tolliday

Ms Hilary Hannam

Detective Superintendent John
Ketlatec

Chief Superintendent Anthony
Trichter

Ms Megan Wilson

Ms Natalie Mamone
Ms Suellen Lembke

Mrs Lyn Cox

Mt Neville Cox
Ms Debra Maher
Mr Warwick Hunt

Ms Jane Sanders
Ms Julie Babineau

Dr Claire Gaskin

Position and Organisation

Assistant Director, Legislation, Policy and
Criminal Law Review Division,
Department of Justice and Attorney
General

Principal Policy Officer, Legislation,
Policy and Criminal Law Review
Division, Department of Justice and
Attorney General

Policy Officer, Legislation, Policy and
Criminal Law Review Division,
Department of Justice and Attorney
General

Acting Commissioner, NSW Commission
for Children and Young People

Director, Working with Children Check,
NSW Commission for Children and
Young People

Program Director, NSW Pre-Trial
Diversion of Offenders Program and
New Street Adolescent Services

Magistrate, NSW Children’s Court
Commander, Sex Crimes Squad,
NSW Police Force

Commander, Police Prosecutions,
NSW Police Force

Executive Director, Office of the Chief
Executive, Juvenile Justice, Department
of Human Services

Chief Psychologist, Juvenile Justice,
Department of Human Services

Director, Programs, Juvenile Justice,
Department of Human Services

Individual
Individual
Solicitor, Law Society of NSW

Bar Councillor, Member of Criminal Law
Committee, NSW Bar Association

Solicitor, Youth Justice Coalition

Chief Executive, Justice Health,
Department of Health

Clinical Director, Adolescent Health,
Justice Health, Department of Health
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Appendix 3 Tabled documents

Monday 29 March 2010

Public Hearing, Parliament House, Sydney

1 Generation Y and Crime: A longitudinal study of contact with NSW criminal courts before the age of 21,
Crime and Justice Bulletin, Number 96, Bureau of Crime Statistics and Research, August 20006,
tendered by Ms Gabrielle Carney, Department of Justice and Attorney General.

2 Contact with the New South Wales conrt and prison systems: The influence of age, Indigenous status and gender,
Crime and Justice Bulletin, Number 78, Bureau of Crime Statistics and Research, August 2003,
tendered by Ms Gabrielle Carney, Department of Justice and Attorney General.

3 JIRS Statistics: Sexual offenders who received sentences of 6, 12 or 24 months imprisonment or less, tendered
by Ms Gabrielle Carney, Department of Justice and Attorney General.

4 Comparative table: Spent convictions scheme, tendered by Ms Gabrielle Carney, Department of Justice
and Attorney General.

5  Working With Children Check: Guidelines, tendered by Ms Jan McClelland, NSW Commission for
Children and Young People.

6  Secondary Students and Sexnal Health 2008, Powerpoint presentation, Australian Research Centre
in Sex, Health and Society, LaTrobe University, tendered by Hon Greg Donnelly MLC.

7 Model Spent Convictions Bill 2008: Standing Committee of Attorneys General, Law Council of Australia,
January 2009, tendered by Mr Warwick Hunt, NSW Bar Association.

8 Submission to Senate Legal and Constitutional Affairs Legislation Committee in relation to the
Crimes Amendment (Working with Children — Criminal History) Bill 2009, Law Council of
Australia, October 2009, tendered by Mr Warwick Hunt, NSW Bar Association.
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Appendix 4 Model Spent Convictions Bill

Draft
24.9.2009 (35)

South Australia

Spent Convictions Bill 2009

ABILFor

An Aet to limit the effect of a person's conviction for certamn offences if the person
completes a period of crime-free behaviour; and for other purposes.

Contents
Part 1 —Preliminary

Shot titla

Commencement
Preliminary

Meaning of spent conviction
Scope of Act

Application of Act

L= L

Part 2—ERegquirements for a conviction to become spent
q D
7 Determuinatien of qualification period

g Spent conviction—genaral provision
9 Spent conviction for a prescribed eligible offence
1k Subsequent convietion after conviction becomes spent

Part 3—Fffect of a conviction becoming spent

Division 1—General provisions

11 Ability to disregard spent convictions
12 Unlawfiul diselosmres—public reccrds
13 Unlawful discloswres—busimess activities

Division 2—Exclusions

14 Exclusions

Part +—Miscellaneous

15 Improperly abtaiming mformation about spent convictions
1& Prerogative of mercy not affected

17 Act does not autharise dastmetion of records

13 Fegulations

Schedule 1—Provisions relating to proceedings for spent conviction orders

1 Application may relate to more than 1 conviction
2 Matice of application
3 Conduct of procesdings

OPC 168 ED/MG 24.0.2009 11:02 AM 1
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Spent Convictions Bill 2009
Conrents

4 Prnciples goverming hearings
Schedule 2—Exclusions

Justice agencias

Commonwezlth agencies

Diesiznated judicial authorites

Parcle Board

Tudicial and associated officers

Care of chuldren

Care of vulnerable people

Actmvities associated with 2 character test
Firefighting, police and correctional services
10 Official records

11 Arcluves and librares

12 Faport: and authorized publications

13 Non-identifying information

14 Presenbed sxclusions

L I = IR CRu P

L=l -]

Schedule 3—Transitional provisions

1 Transitional provisions

The Parliament of South Australia enacts as follows:

Part 1 —Preliminary

1—Short dile
This Act may be cited as the Spent Convicdons Aot 2009,

I —Commencement
This Act will come mio operation on a day to be fixed by proclamation.
Dirafting note—
Subject wo local variations.
3 —Preliminary
(1) Inthis Act, unless the conrary intention appesrs—
adulf means a person of or above the age of 18 vears;

AUSTRAC means the AusTalian Transaction Eeports and Anslysis Cenfre contimued
m existence by the Anti-Mongy Lawndering and Counter-Terrovism Financing
Act 2006 of the Commonwealth:

child means a person under the age of 18 years;
Commonwealth authorify means—
(a) a Commonwealth Minister; or

() & Commonwealth Depariment; or
() the Defence Force; or

2 OPC 169 BDVAMIG 2492009 11:02 AM
Prepared by Parlismentary Covmsal
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STANDING COMMITTEE ON LAW AND JUSTICE

Spent Convictions Bill 2009
Preliminary—Part 1

{d) abody (whether meorporated or not) established or appointed for a public
purpose by or under a Commomwealth law, not being—

{i} an incorporated company, society of assoclation; or
(1) =n orgamsation registered, or an assoctation recogmisad umder the
Fair Wori (Registered Organisations) der 2009 of the

Commenwealth, or a branch of such an orgamsation or asseciation;
or

() abodyestablished or appointed by the Governor-General, or by a
Commomwealth Minister, otherwise than by or under a Commenwealth law,
or

() aperson holding or performing the duties of an office established by or under,
or an appoiniment made under, a Commonwealth law other than the office of
Secretary of a Commonwealth Department; or

{g) apersonholding or performing the duties of an appeinrent made by the
Governor-General, or by a Commenwealth Mimister, otherwise than ‘under a
Commomwealth law; or

(h)  afederal court; or
(1) ambunal established under 8 Commonwealth law; or
{j3  the Anstralian Federal Police.

Commaomwvealth Department means an Agency within the meaming of the Public
Service Act 1999 of the Commenwealth:

comvicfion means & conviction, whether summary or on indictiment, for an offence and
meludes a finding which, inder subsection (3), 13 treated as a comviction for the
purposes of this Act or a case whach falls withm the ambit of subsection (6);

corvesponding law means a law of another State or of the Conmmonwealth that 13
declarad by the regulations to be a correspending law for the purposes of this Act;

Court means the Disinet Court of South Austraha;
Dirafting note—
Subject to local variztions.

designated Commenwealth posifion means a position in a Commonwealth authonty
wlich the head of the anthonty has deternuned te be a designated security assessment
position whose dufies are likely to mwvelve access to national security mformation
classified as secret or top secTet;

designated judicial antherity means—

(a) acourt or mibumal (mchuding a nulitary minmal established wnder a law of the
Commomwealth); or

(b} ajndicial or quasi-jadicial body brought within the ambit of this defimtion by
the regulaticns;

eligible adult gffence means an offence comnutted by an adult for which—
(2] asentence of Imprizomment 15 not mmposed; or

{b)  asentence of Imprisonment 15 imposad but the sentence 13 12 months or less;

OPFC 169 FD/MG 24.9.2009 1102 AM 3
Prapared by Parliamentary Counsel
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Draft

Spent Convictions Bill 2009
Part | —Freliminary

eligible juvenile offence means an offence commnuited wiale the defendant was a cluld
where, on conviction of the defendant—

(a)
()

& sentence of mipriscnment 15 not imposed; of
& senfence of miprisomment is imposed but the sentence 1s 24 months or less;

infelligence or securify agency means—

(a)
()
(c)
(d)

ie)
(f)
@

the Australian Securty Intelligence Orgamsation; or
the Australian Secret Intelligence Service; or
the Office of Wational Aszessments; or

that part of the Department of Defence known as the Defence Signals
Directorate; or

that part of the Deparfient of Defence known as the Defence Intelligence
Orgarsation; or

that part of the Deparfizent of Defence known as the Defence Imagery and
Geospatial Orzamsation; or

any other smular agency, office or part of a Commonwealth Department that
has a direct involvement m national infelligence or security activities;

Justice agency means any of the following:

(a)
)]
(c)
()

ie)

®
(@
()
{1

i\
(&)

0

the Austrahan Federal Police;
the police force or service of a State;
the Austrahan Customs and Border Protection Service;

the Austraban Comnussion for Law Enforcement Integnity, the Australian
Crime Conmussion, or oy other sinular crime or integrity comnuzsion, body,
office or agency established under a law of the Commonwealth or a State;

the CrimTrac Agency (estabhshed on 1 July 2000 as an Executive Agency of
the Governor-General of the Conmmomwealth inder zection 65 of the Fublic
Service Aer 1999 of the Commonwealth);

AnsCheck (established by the Commonwealth on 5 Diecember 2003);
the Australian Secunties and Investments Conmmission;
the Attomney-General for the Commonwealth or a State;

the Director of Public Prosecutions for the Commonwealth or a State, or a
person or body perfornung a sinular fimetion under a law of a State;

staff appomted to assist a person or body referred to in paragraph (1)

& govermment deparfment or agency of the Commonwealth or the State wluch
15 concemned, as 1 of its principal or primary duties, with the prosecution of
offences or assisting with the prosecution of offences;

the Australian Taxation Office or the Australian Electoral Conmmssion. in

commection with any finction associated with the prosecution of offences or
asssting with the prosecution of offences;

OPC 169 BDAG 2492000 11:02 AM
Frepared by Parlizmeanrary Coumsal

122 Report 42 - July 2010



30

i5

40

Drafi
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Spent Convictions Bill 2009
Preliminzry—Part |

fm} the Deparmment for Comectional Services of an equivalent enhify n another
State;

(n)  the Depariment responsible for a tramng centre wnder the Foung Offenders
Aet 1993 or an equivalent entity in another State;
(o)  the Registrar or administrator of a Commeornwealth or State court;

(p)  aperson or body brought within the ambit of thus defimtion or a
corresponding definition by regulations made under this Act or under a
corresponding law for the purposes of a comespondmg definition:

Dirafting note—
Subject to lecal variztons.
nuner affence means an offence where, on conviction—
(@) the defendant is discharged wathout penalty; or
() the only penalty impesed on the defendant {disregarding any dement points
that may apply) is a fine not exceeding—
(i} unless an amovmt applies inder subparagraph (n—3$300; or
(1)  an amount, greater than $300, prescribed by the regulations for the
purposes of this defimition:
Dirafting note—
Some jurisdicdons may consider it necessary w include 2 defintion
of demerit poines.
nmmmal recognifion principle—ses subsection (7);

natienal secuitty information meams information affecong the defence, secunity or
mtemational relations of Australia;

afficial record means & record kept by a court, tribunal, pelice force or pulblic
autherity;
overseas uimsdiciion means a pmsdichon outside Ansralia and the extemnal
termitories;
Dirafting mote—
A definition of exverral rerrirories may be reguired m 2 Jocal jurisdicdon (if nor already
definad).

prescribed eligible offence means an eligible adult offence or an eligible uvenile
offence that 15 a sex offence and that 15 brought within the ambat of this defimtion by
the regulations;

Dirafting mote—

Thiz definition is wot raquired if it is decided thar sex offence:s cannor become spenr
under this Act.

public antherity means—

(@) apublic or local authority constimted by or under an Act of this State, another
State or the Commenwealth; or

(b}  a government deparfieent of this State, another State or the Commomwealth:
or

OFC 162

ED/MG 2202009 11:02 AM 5

Prapared by Parliamentary Counsel
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Draft

Spent Convictions Bill 2008
Part 1—Preliminary

(£} & statutery body representing the Crown m right of this State, another State or
the Commenwealth,

and meludes a person performing a fimetion on behalf of the authonty, department or
body;
Dm;ti.ng nofe—
Sulbject to local vamatons.
gualificafion period means the qualification penod that applies under section 7;
guashed—a convicton 1s quashed if—
(@) the conviction is quashed or set aside; or
(b} & finding of gult, or a finding that a charge has been proved, 15 gquashed or set
aside;

recognised jurisdicfion—if & law of another State or of the Commomwealth has been
declared by the regulations to be a comresponding law, then that State or the
Commeonwealth (as the case requires) is a recognised jurisdiction;

sectitiy has the same meanimg as m the dustralion Security Inrelligence Organizanion
Act 1979 of the Commonwealth:

sex affence means an offence prescnbed as a sex offence for the purposes of this
defimtion;

speni, for a comiction—see section 4;

spent comvician order meeans an order vmder section 9;

Dirafting note—

This definifion is pot reguired if it is decided thart sex offences canmot become spent
mder this Act—a:ee clanse 9 and Schedule 1.

State mchudes Termtory;
this jurisdiction means South Avsmalia;
fribunal means a tribunal constituted by law:
work mchades the following:
(a) work—
(1} under a2 conract of employiment or contract for services; or

(1) maleadership role n a religions mstimiion or as part of the dufes of
a religions vocation; or

(i} asan officer of a body corporate, member of the conumittee of
nunagement of an wuncorporated body or association or member of

a parmershup; or
{iv) a3 a vohmteer, other than wnpaid work engaged in for a private or
domestic purposs; or

iv) asaself-employed person;
(b) practical raining as part of 2 course of education or vocational raming;

(£} acting m a prescribed capacity or engaging in a prescribed activity.

OPC 169 EDVAG 2492000 11:02 AM
Prepared by Parlizmenrary Coumsal
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Draft
Spent Convictions Bill 2009
Prelimunary—Part |
Dirafting note—
Thiz definition may nead to be adjusted in dee course o achieve consistency
with other mitatves associzted with working with children.
) If—

(2) apersonis convicted by a court of a munber of offences; and
(b} the sentencing court imposes 1 penalty for some or all of the offences,

the penalty so imposed will be taken to apply n relation to each offence for the
purpese of determimng whether a particular offence 15 an eligible adult offence or an
ehgible juvenile offence under subsection (1).

(3 Inths Act, areference o a sentence of Impnsonment extends to—
() aperiod of detention vnder the Youmg Offenders Aot 1993,

{b) asentence of imprisonment or a peniod of detention that has been suspended
{in whole or i part).

Drafting note—
Suizject wo local variatons.

(4)  Inths Act, a reference 1o a conviction that 1s spent includes a reference to the charge
t2 which the spent comrnction related and any mwestigation or legal process associated
with the offence or the conviction.

(3)  The following findings are wreated as comactions for the purposes of this Act:
(2) aformal finding of gult by a court;
(b}  afinding by a court that an offence has been proved.

Draffing note—

Some local vananons may be nacessary dependmg on the options open o
courts in the relevann jurisdicnon.

() For the purposes of this Act, if an offence 15 taken mto account for the purposes of
sentencing for another offence or offences, 1t will be taken that there 13 2 comaction
for that offence (and that the convietion s capable of bemng spent).

(7} The mumal recogmiion principle is as follows:

() acomviction for an offence against a law of a recogmised junsdiction that is
spent under the corresponding law of that jurisdiction will be taken to be
spent for the purposes of Part 3 and Part 4; and

(b}  aconviction for an offence against a law of a recognised junsdiction that is
not spent (of has ceased to be spent) under the comesponding law of that
qunsdiction will be taken not to be spent for the purposes of Part 3 and Part 4.

4—DMeaning of spent conviction
(1)  For the purposes of this Act, the comviction of a person for an offence is spent if—
(g) the comviction is spent umder Part 2; or
(b} the comviction 13 quashed; or
(c) the person 15 granted a pardon for the offence.

OFPC 162 RDVMG 24.0.2009 11:02 AM 7
Prapared by Parliamentary Counzel
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Spent Convictions Bill 2009
Part 1 —Pralicnary

i

(2} This section apphes subject to the cparation of section 6.
S—Scope of Act
(11 The fellowing comviction: are capable of becomumng spent under thes Act
{a) acomvicion for an elizble adult offance;
3 (b} acomvicion for an eligble juvenile offznce
(2} Eowever, the following coniictions cammet become spent undsr Tus Act:
{a) acomvicton of 2 body corpeorate;

(k% 2 convictiom for a sex offenca:

Drafting note—
o This paragraph 1s required 12 0 is decrded that 2 sew offenca cannor become
spent vnder s Act

(e} acomvicion of 2 elass prescribed by the razulations.

W) dees net affzct a conviction that has

(2} Aregulation made undsr subzection (2
alrzady become spent undar tas Act.

'
Ly
.

ot

Neothing m thus Act affect:—

(a) the enfercemen: of any process or procesding: ralating to auv fns or other
sum iniposed with razpact 1o a spent conviction: or

(b} v process or proceedings in respect of a breach of a condition or
requiremens: applicable to a centence inyposed in respect of a spent convietion;
20 or

(¢} the operation of any disqualification, disability or ether prolubition imposed
In respect of or on accown: of a spent convietion: or

(d)  the mmpesizen ar acoumulation of demerds points: ar

{2} the exercize of any other snforcament power or the institution or underiaking

23 of any other procesze: or proceadings by a justics agency.
(5} Netung mtlus Act affects a clamm {or any proceedings ansing fom 2 elann) for

compensation (Including statutory compenzation) for mpwey, loss or damage caused by
an offance,

(4] 15 secilon apphies subject to the cparsnon of section 6.
30 6—Application of Act
(1} Thes Aetapplies to conviction: for effences agamss the laws of thiz State and
convictions for offences agamst awv other law,
(21 Inthe case of convictions for effances azainst the laws of a2 1ecognized juisdichion,
the munial recognition prncipls applies.
i3 (11 Inthe case of convictions for effance: azainst the laws of any othey puizdiczen

(meluding the laws of an overseas juisdiction), dus Act applies with tha changes
nacessay W enzble 1 provizions to apply to these cowictions m a way that
comespond: 23 clezzly a3 possibls to the way i which it applies o convictons for
offences agaimst the laws of thus paisdicten.

8 CPC 3D MG 2402008 11:02 AM
Praparsd oy Paclinmentary Counsel
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Pralimmary—=ran L
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Eecwever, if an offance aganst the laws of another junisdicsion (meluding the laws of
an evarseas nurtsdiction), ether than a recogmised jurisdiction, has ne :011e:pom=* ca
o an offence agamst 2 law of thus Jwisdiction then the comietion of tha perzon fa
tha offence 1= immediately spent for the praposes of thas Aet

Drafring note—

A junsdiction may wish 1o vest a cour with 2 specific powsr to be able to declare. oo
’|:'J.1c.1 ok, whethar a law of anothar jumsdiciion comrespords to 2 law of tha jumsdiction.

This Act applies to convictions for oﬂem:e: whether such convicsons ocowred before
or after the conumencemant of thus Ac

Drafrnz note—

For jurisdiction: where spent conviction lagislatior [as been in operation. cansitioral
provision: will ba reguired. It is proposad that offzaces that hava already beer spent will
contimue to be spent (mo mamar whethar or not they would be capabla of being sperct
uadar thiz Act), 2nd that offerce: committed Defors the commancemesnt of thiz Act that
were capatle of baing spentundar existing legislation will also te capaiiz of bacomuing
ipant under this Ac—szes Schaduls 3

Part 2—Requirements for a conviction to become spent

T—Determination of qualification period

10
1-‘\.
1
(1)
\{I
35 i
- | -
30
T
12}
33
-'-EI

Subject to thus section. the gualificanon pertod for the conviction of a person for an
offence 1—

{a) i the case of ax eligible juvenile ofencs, other than where the person was
dealt with as an adult—3 consseutive Veas: or

by oany other case—10 consecutive vears,
from the rzlevant dav for the conviction for the offznce.

I duaing the qualification peniod for a comiiction (the fisr comicrion) the personis
comvictad of another offance (the second convicrion). the tune that has ne as pa of
tha qualification peniod for the fir=t conviction is cancelled and the ralevant dav foa the
’acc::d comviction becomes a new ralevant dav for the first convietion (and
cxvichion for a third offence withun the pariod that then apphie: wall have 2
Lcn‘e.paud.u:g affact on the firet and second convictions. and so on for any subsequent
comvictlon or convicons).
In addition—
{a) ifatihe end of a period that applies under subsection (1) or (2) the parzoniz a
regizfrable effander under the Child Sex Offenders Regizmartion Aer 2000 whoe
15 subject to raparting ab:i!atmu: mmpozed by Part 2 of that Act. the
qu.a..ﬁ;atw.:. periad 15 extendad o as to expirs when or 1 those reporsnz
oblizations cease or are suspended under that Part, and

by 1fdwing the peﬁod of extenszion that z"-p..ef under parazzzph (a) the person s
convicted of another affence. the conviction has the same effect on any
pravious conviction that is subject to the peried of extenzion that a se econd or
subsecuent comvietion has on a prentews comviction or convictions undar
subsection (2),

021002 AM 9
v Covasal
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Spent Convictions Bill 2009
Part 2—PFaquiramer:s for a corvicten to bacome spent

i

L

Fea the pauposes of subsections (2) and (33(b). a comienon for a second o1 subsaquent
offence will be disregarded if—
(a) the oFence 15 aminor offence (including in 2 case where the conviction with
respact to the nunor offence 12 constinued by a finding under szetion 3(3)0); or
(k) the comvzetion 13 quashed, or
{c)  the comiictad person 15 grantad z pardon.
A peried under 2 precading subsection may commence before the conmmencement of
this Act and, m such a caze, the qualification peniod will be conupleted—
(a) onthe commencemeant of this Act; or

(&) onthe day onwlich the qualification period would have been conplated it
thiz Act had been in force contimonsly since the day of the 1elevant
convieton,

whichewver ic the later.
For the pauposzes of this section—
(a) the relevant day for the comietnon for an offence iz the day on which the
person 15 convictad: and

by areference to 2 comniction for an offance dees not extend to a convienon for
an ofence azamst a Law of another juisdicton (meluding the laws of an
overseas nwrtscdiction), ether than 2 recogmized nuisdiction, that has ne
correspondence to an offence azainst a law of this junsdiction

S—Spent conviction—general provision

A comviction for an oFence. other than a prescnizbed ehizible offsnce. is spent on
completion of the qualifcation periad for the comiczen,
Drafring note—

The referance 1o 2 preseribed efigidle offemce should De delzted (i is dacidad that a sex
offence carnoet Decome spent umder this Act

9—Spent conviction for a prescribed eligible offence

Drafting note—

Tluis sectzen should be daleted 1f 1213 decidad that 2 sax offence cannot Decome spent undar this
Act
A comvietion for 2 presarzhed eligible offence 15 spant if. on application to the Cowst
by the convicted person. the Cowt makes an cxder that the comicton is spant
An application for an cader wnder this section in respest of 3 conviction—
(a) mayneot be mads until the completion of the qualification penoad S the
convietion: and
(b} may not be made :f the Cowr has refized to make an crder under thes section
m respect of the same conviction with the precading 2 vears.
An zpplication undar 1 s2ction mav net be made in respect of 2 comichon f0 an
offence against tha law: of another psdiction

CPC LE0FDMG 2402000 11002 AM
Prapared ov Parlanzentany Counsel
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Draft
Spent Comvictions Bill 2009
Bequirements for a conviction to become spent—Fan 2
i4)  Scheduls | applies to an application imder ths section and to procsedings on an

(3

appheation.
The mzking of an crder under thus section iz at the discretion of the Cowt and that
dizcretion will be exarcized having regard fo—

(a) the natws, cirenmostances and senowsness of the offencs;

(k) the length and kmd of sentence meposed m respact of the comnction;

(g} the lenzth of tome since the conviction;

{d) zll the cirevmstances of the applicant, mcledmg the cirevmmstances of the

applicant at the time of the conmussion of the offence and at the tiume of the

application and whether the applicant appears to have rehabilitzted and 1o be
of zood charactar;

() whether the conviction pravents or may prevent the apphicant from engaging
m a partiewdar prefession, ttade or business or m a partioular enployment;

(T} whether there 1z amy public intersst to be sarved m not makmz an order.

10—Subsequent conviction after conviction becomes spent

(1)
(2)

A comiction of a perzon for an offance (the firse afferce) that 13 spent 15 not revtved
by the subsequent convietion of the person for anether offencs (the larer offence).

However, if—
(a) the later offence was commmuttad diwing the qualification panod for the first
offence; and

(b} the later offence 15 an offence for wluch a comnction duing the qualification
peried for the first offence would have resulted m the cancellation of the time
that kad already mn as part of the qualification perod umder section 7i2)
ar (3)(B),

the first offence will cease to be treated as 2 spent conviction under thas Act while the
cuzhfication peried for the later offance 15 minnmz.

Part 3—Effect of a conviction becoming spent

Division 1—General provisions

11—Ability to disregard spent convictions

If a connaction of 3 person 15 speant—

(a) 2 queston zbout the persen’s ermmal story is tzken not to vefer to the spent
conviction, but to vafar only to amy of the person's comvictions that are not
spent; amd

(b} the perzon iz not requured to dizcloss to amy other person for any purposs
mformration concermme the spent comiction; zmd

(2} mthe apphcation to the person of an Act, statutory Instoment, agreement or
aITangemnent—

OPC 160 BD/MG 2402008 11:02 AM 11
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Spent Conviction: Bill 2009
Part 3—Effect of a conviction becoming spent
Divizion 1 —General provisions

(1)  arefarence to a convichon, however expressed, 15 taken not to refer
to the spent comviction; and

(i1} arefarence to the parson's character or fitness, however expressad, is
not to be tzken as zllowing or requunng account o be taken of the
spent comvichion; and

i

{d) the spent conviction, or the non-dizclosure of the spent conviction, 1z not 2
proper groumd for—

(1) refiuzmg the person any appointment, post, stams or privilege; or
(i) revoking any appomtment, status or prvilege hald by the parson, or
10 dizmussing the person from any post.
12— Unlawful disclosures—public records
(1} A personis multy of an offence if—
(a) the person has access to records of comietions kept by or on behalf ef'a
pubhe authority; amd
{b)  the person discloses mformation about a spant convietion that the person has
gamed on account of that access; and

(e} the person knewr, or ought reasonably have known, at the time of the
dizclosure, that the information was about 2 spent conviction.

Maxmmim penalty: $10 000,

LA

0 (2} Itis a defence to a charge for am effence agamst subsaction (1) to prove—
(a) that the discloswre was made with the consent of the person whose conviction
15 spent; or
(&) that—
(1) the person who made the disclosue believed m pood farth that the
15 disclosura was within the ambit of an exclusion from the oparation of

this saction under Schadule 2; and

(1) the dizclosure ocomred in cireumstances where steps had been taken
o avold any breach of subsaction (1) by puting m place any svstems
or safeguards that mght reasonably be expected to be provided

0 Drafting note—
Ar altemadve enforcement mechanism might be adopted—for exampls, a
complaint to a Privacy Commissioner or other authoty.
13— Unlawful disclosures—business activities
(1} A persomis multy of an offence 1f—

(a} the person, m the cowse of canying on a business that ncludes or mvolves
the provision of nformation zbout convictions for offences, disclozes
mformation about a spent convction; and

{b)  the person knewr, or cught reasonably have known, at the time of the
dizclosure, that the information was about 2 spent conviction.

40 Mazxmmim penalt: $10 000,

L
LA

12 CPC 169 BDvMG 24.9.2008 11:02 AM
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Draft

Spent Convictions Bill 2009
Effact of 2 conviction beconung spapi—Pan 3
Cenaral provisions—Divizien |

(2} Itis a defence teo 2 charze for an offence agams: subszction (1) to prove—

)
(a) that the dizclosure forms pait of the engoing disclosurs of the information in
matarials er 2 manner that cannest be reazonzbly zltered to remove
mfozeation about the spent convicnon: and

3 (B} that the dizcleswe of the mfamation commanced before the conviction
became 2 spant convicnon.

Division 2—Exclusions
14—Exclusions

(1) Scheduls 2 sets out excluzion: fom the operation of Divizion [
10 (2] Subjectto subzaction (2], the excluzions do not apply inralation te an offence 17—
(a) the comzction has bean cuashed: or
by the perzoxn has been grantad 2 pardon for tha effance.

(2} Subsecton (2) dees not apply nrelztion to the cparation of clause & of Schadule 2.

I\-')

Part 4—N\liscellaneous

15 15—Improperly obtaining information about spent convictions

A person must net Azudulently ar dichonestly obtam mformeation about a spen:
cemviction fom records of convictions kept by or on behalf of 2 public authorisy.

Maxmns: penalne: $10000
16—Prerogative of mercy not affected
20 This Act dees net affect the exarcise of the Foval prerogative of merey
17—Act does not authorise destruction of records
Thes Act does net zuthorise o1 requure the destruction by or on behalt of 2 public
authonisy of 2 racord relating to a spent conviction, 2 quashed cometion or a padon
15—Regulations

25 (1) The Govemor may make such remulztions a5 ars contemplated by, o1 necaszary ar
expadiant for the puposa: of. thiz Act

(2}  The regulations mav—
(a) beof zeneral or limited application;
(b} wvary according to the persons, tunes. places or creuamstances to wluch they
30 are axprezced to apply.

OPZ 160 2D MG 2402002 11:02 AM 12
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Draft

Spent Convictions Bill 20049
Schedule 1—Provisions relating to procesdings for spent conviction orders

Schedule 1—Provisions relating to proceedings for spent
conviction orders
Dirafting note—

A jurisdiction may choese to make local vanations, especially if the usual practics in that
Jurizdiction would be to provide for am application to be made to a judze of the relevant Court
rather than to the Coumt itself.

(=]

1—Application may relate to more than 1 conviction
An zpplication for a spent conviction order may be made in rezpect of more than
1 comviction
10 2—Notice of application

(1} The Attomev-Ceneral and the Cormmussioner of Police monst each be served with an
application for 2 spent convictions order.

(21 The Attomev-{eneral or the Commussioner of Police {or both of them) may mtervens
in am application for a spent conviction order and, m so deing, mav be reprazented at
15 tha hearing of the application.
3—Conduct of proceedings

(1}  An zpplication for a spent conviction order monst be heard in private nnlass the
applicant consents to the heanng being m public or the Comt considers that, in the
cireurnstances of the case, the hearing should ke m public.

o (2} If 2 heanng s held in pravate, the Cowrt may give directions as to who may be presant.

(3} If 2 hearing 15 held in public, the Court may order that there moust not be publishad by
any means a2y patienlars likely to lead to the 1dentification of the apphcant.

4—Principles governing hearings
(1} Inanv procesdings for a spent conviction ordar—

15 (@) the Cowrt 13 net bowmd by the rules of evidences but may mform 1t=alf a5 1t
thuinks fit; and

(B} the Cowrt mywst act accovding to equity, zood conseience and the substantal
merits of the caze without regard to technicalities and legal formes,

(2} The Cowrt may, if satisfied that an application for a spent conviction order 13
in vaxatious, mizconcaived or lacking in substznes, disniss the appheation without
holding 2 hearmg.

Schedule 2—Exclusions

1—Tustice agencies

(1}  Part 3 Division 1 does not zpply to the performance of a fimetion or the exercize of a
power bre—

Lad

[

(@) ayustos agency; or

14 OPC 169 BDMG 2492008 11:02 AM
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Draft

Spent Convictions Bill 2009
Exclusiors—3chedules 2

(=

[
[

(b 2 person whe 15 actng 23 a member, officer, emploves, agent oo contractor of
a Justice agancy.
(21 Fart 3 Dovizion 1 doss not apply if the disclezwe 15 mads, or to be mada. to or iz made

oy—

{a) ajustice agsncy: or
(k) 2 persen whe 15 acting 23 a member, officer. emploves, agent o1 contractor of
a Justice agancy.

Fart 3 Division 1 does not apply if a dizclosuae 12 made, o1 to be mads. to o1 15 mads
by a justice agency for the pwpozes of aszessing—

"

{a) prospective amploves: o1 prospective members of the agency; or
b} perzon: proposad 1o be engaged a2 consultants to, or 1o perfoim zeriice: for,
the azency or a member of the agency.
Drafring note—

Subclanze (1) or (2) may ba vanad oy a local junsdiction to previde thar tha exclusion caly applias
for spacified purposes. or mn ralatior o spacified clazses of offencas.

2 —Commonwealth agencies

Bart 3 Drvision 1 does not apply if a diselosure 12 made. o1 to be mada. to or 15 made

D}'—
(a) anintzllizance or cecunity agency, for the puapose of azzassing—

(1} prospective enmplovaes or prospactive members of tha agency: or

Fion

(1) persoms proposed to be enzazad a: consultant: te, or te perform
sarnees for, the ageney or 3 member of the agency; ar

By a2 Conmenwezlth authonty. for the pepese of azzessing appomrtess or
prospective appointess to & deziznatad Commoenwezlth positien: o1

(e} 2 person whe mzke: a decision under the Migrarion dcr 1958 of the
Commonwealth, the dustralion Citizenship et 2007 of the Commearwvazlth
or the Immicrarion Aer 1050 of the Temitery of Norfolk I:land. for the
pupose of making that dacision: or

(dy AUSTRAC, for the puapose of as22sns—
(1} prospective members of the staff of AUSTRAC: or
(1) persons proposed to be enzazad as consultants under
subzection 22511 of the dnn-Moner Lawndering and Cowmrsr-
Tervorizm Financing Acr 2000 of the Commonwealth: or
(1) perzons whose zarvices a1e proposed to be made availakle to
AUSTRAC under subsection 223(3) of that Act: or

{2) 2 person or body. for the pwpose of inztinuting or conduchng procsedings for
anv offence.

OPZ LE0BD MG 2402002 1002 AM 13
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Draft

Spent Convictions Bill 2009
Scheduls 2—Exclasions

J—Designated judicial authorities
(1} Part 3 Dhivision 1 does not apply in connection with proceedings before, or the making
of amy decizion by, a designated judicial authertty (mcledmz a2y procesdings
associated with jury selaction or ssmnes or otherwise with respact fo the operaton of a
Jury, 2 decision conceming sentancing, or a decision concerning the gramtmg of bal).

[}

(2} Hewever, a designated judicial authoty before which evndence of a spent conviction
1z admitted nmst take such steps as are, m the opmuon of the designated udicial entity,
appropriate fo zveld or nunze publication of the evidence.

4—Parole Board

10 Fart 3 Davision 1 does not apply in comnection with proceedings before, or the making
of amy decizion by, the Parols Board.
Dirafting note—
Local wariations may be necessary to mechede bodies that can muthorise the relsase of
juventle pffzndars.

5 Judicial and associated officers

-
=0

Part 3 Division 1 doas not apply in relation fo an assessment of the sutalulity of a
parson appotted, or bemg considered for apponrtmeni—

(@) a5 ajudge, magishate or justics of the peace; or
(b} a5 a member of a cowrt or tnbumal preseribad by the regulations for tha
0 purposes of this paragraph.
6—Care of children
(1} Part 3 Division 1 doas not apply in relation to—

(@) v admmistratve, judicial or other mgmry mio, or asseszment of, the fitness
of a perzon to have the suardianship or custody of 2 child, oraccess to 2
cluld; or

(b} amv assessment of the fimess of a person undertaking, o sesking to
mndertake, (includmz without zmy fee or reward) work or any other actnry
that directly mwvolres—

(1) the care, comtrol, supervizion or metruction of children; or

(2]
Ln

n (1)  otherwise workmgz m close proxumty with cluldven on a regular
bazis; or
(£} amy assessment of the fimess of a person undertaking, or seaking to
mndertake, (includmz without zmy fee or reward) work or any other actnry
that divectly iwolves acting as an advocate for cluldren m legal proceadings;
or

faa
[

(d}  wathout Imutmg 2 preceding paragraph, a disclosure requored or permmitted by
or umder another law (meluding a law of anether puoisdiction (meluding a Lawr
of an overseas purisdiction)} m relation to a person who works, or who 1s
sesking to woik, with children; or

40 (e) amy—

(1} disciplinary or fimess maguary or mvestgzation; or

1 OPC 169 BD/MG 24.9. 2000 11:02 AM
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Draft
Spent Convictions Bill 2009
Exclusions—Scheduls 2

p

(1) enforcement action or proczeding: (Gneluding foa the suspension o
cancellaton of 2 razishation. licence, accredization or other

autzorizazen o1 authesite),
ssoctated with a perzon within a praceding parazzph
Drafting note—
Tlas subclansa may be sudjact 1o local vanatons

For exampls. a rafarencs o the "dicess' of a person may ba mnoon:
the lanzuaze uzed iv some junsdicions. A punsdicion may alzo decide thatiz
slvonld limir the applcation of tha provision to specified purpoeses or specidiad
claszes of offerca:

i

(2} Ths clause extend: to cazes mvolving encumstances arsing outside this nunisdiction.
T—~Care of vulnerable people
(13 Part 3 Division 1 does not zpply in relation to—
(a) awvadnumizoative judicial er other mquny inte, or assessmens of, the fitness
of a person to have the muardianship of an zged parzon or persons with a
disabiliy (mcludmg an mtellectuzl dizabilhine), illness cr mpaneant; o
(b)Y awv assessment of the £mes: of a parzon undertaking, ar sesking to
undertake, (Including withous any fae ar raward) work or any other activisy
that directly invelvas—
(1) the care of aged persons or perzons with 2 disability (ineluding an
mntallectual dizabalizy), illness or impanmen: mn [2zal proceadings; or
() otherwize workmg in close proxinuty with aged persons or parsens
with a disabiliny (meluding an intellectual disability), tlness ar
Impalrment. or
e}  awvassessment of the fmess of 2 parson undertaking, cr sesking to
undeartake, (including withow: zny f2e or raward) work or any other activiny
that doectly mvelves acting as an advocats for zzed parzons ar perzons with a
dizabiliny (ncluding an mtellectuzl dzability), illness or mipanmesnt in lezal
proceedings; ar

(1} disciplnary or fimess gy or Imvestigation: or

() enforcemen: action or proczedings (ncluding foa the suspencion ov
cancellation of a rezishation, licence, accreditation or other
awthorizazen o authesnity),

assectated with a person witun a preceding paragaph.

Drafting note—

This subclanss may also be sudpact to local varations along the lines :stoutin
clavze £

(2} Thes clawse extends te cazes mvelvig encumstances artsing cutside this nursdiction
QPO LE0FDMEG 2402002 1202 AM 17
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Draft

Spent Convictions Bill 2009
Scheduls 2—Exuclusions

S—Actvities associated with a character test

(1} Part 3 Division ] does not apply 1o relation to—

1

{a) amv assessment of whether a person who, puwsuant 1o stanute, has obtainad, or
15 s2eking. rezistation oy emrolmen:, or & licencs, accredizztion or other
autherization or authondsy, m av in ralation to an ocoupation. profession,
position or zcuvity, o 2 fit and proper persen or a person of zoed character:
or

L

Drafting note—

A junsdiction may limit the epemttor of thi: parazraph to specifiad
1o occupations, profeszions erc and to specifiad classes of offences

(1} diseiplinary or fmes: mguny or Inveshzation: or

Pt

(1) enforcemen: action or proczedings (including for the suspension o
cancellation of a razishaton, lcence, accredization or other
awshorizatien o autherntty),

(¥

assectated with a person within the preceding pazazvaph.
Drafting note—

This zubclauz2 may b2 subject o local vanatens 2los thae loes etowt
clanze §
20 (2} Thes clause extends to cazes mvelving croumistances ansmg eutside this nosdiction
9—Firefighting, police and correctional services

(13 Part 3 Division 1 does not apply in relation to 2 discloswrs to an authonty concemed
with the preventon or Szhtmgz of fire: abous 2 conviction that ralates 1o the setting or
lizhting of 3 fre.

(]
L

(2} Part 3 Divizion 1 does not apply in relation o 2 parzen emploved. o1 sesking
emplovmen: as 2 polics ofScer
(21 Fart 3 Division 1 does not apply 1= relation 1o 2 parsen emploved i, or sesking
emplovment m. an ofSce o1 pesition mvelving duties connectad with the panczhmsant,
rrobation or parolng of ofenders.
0 10—0Official records
Fart 3 Division 1 does not apply in relation to 2 disclonwrs or a discloswe of

Information where the dizcloswwe 13 mads, in tha cowse of official duties. bv a person
who zas custody of or access to an official record.

[

11—Avrchives and libraries

s
(¥

Fart 3 Division | does not apply 1o an arch:ve or library (or z persen acting m the
parformance of 3 fmetion of an archiva or limary) m accordancs with tha nermal
procedures of the arciuve or library,

13 CPC 169 3D MG 2492008 11:02 AM
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Draft
Spent Convictions Bill 2009
Exclusiops—Schedids 2

2—Reports and authorised publications
Fart 3 Dhivizion 1 does not apply i relation o 2 discloswre—

(a) madein the ordnav cowsze of the preparation. publicatien oruze of a
textbook. report, axticle or cellection of material publishad for historieal,
educationzl, seientific or profassional puupozes, or i the ordinary cowse of
amv lectune. class e diseussion ziven or held for axrv such purpesa: or

(b} mazde in comnection with the preparazeon, publicaton oruse of 2 zenume
series of laW rEpoIT: on plocesdings m cowts o nibwmals: or

(¢} made in comecton with the preparation, publicaton o1 use of the official
records of 2 cewat or aibumal

13—Non-identifving information
Part 3 Divizion 1 does not apply if a dizclosiae does not contain any infenmation that

weuld tand to idsntify the comnzctad parson.

14—Prescribed exclusions

The regulations mmay presernbe other exclusions from the operation of section 11, 12
or 13

Schedule 3—Transitional provisions

1—Transitional provisions

(11 A convietion that 13, before the commanceament of this Act spent nder the 48T der
ITTT will be taken to be a spent conviction wunder this Act

i

(2} A convieton for an offence conumitted befoae the conmencement of this At that,
bafore the repeal of the ABC et ITTT was capable of becommz spent under that Act
(assuming the contimung operation of that Act) will be takan 1o be an alizibls adult
offence or an ehizthle juvenls offence (23 tha caze requures) wnder thes Aet

Drafting note—

This provisien i relavant to those junsdictions that alraady have laws that provide for
ipernt coovichons.

OPC LE0FD MG 2402002 12:02 AM 19
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Appendix 5 Offences prescribed as sexual offences for

the purposes of the spent convictions
scheme

Current offences prescribed as sexual offences for the purposes of section 7 of the
Criminal Records Act 1991

The relevant 30 offences in the Crimes Act 1900 are:

61JA Aggravated Sexual Assault in Company (prescribed by Regulation)

611 Sexual assault

61 J Aggravated sexual assault

61K Assault with intent to have sexual intercourse

61 L Indecent assault

61 M Aggravated indecent assault

61 N Act of indecency

610 Aggravated act of indecency

61P Attempt to commit offence under sections 61 1-610

66A Sexual intercourse--child under 10

66B Attempting, or assaulting with intent, to have sexual intercourse with child under 10
66C Sexual intercourse--child between 10 and 16

66D Attempting, or assaulting with intent, to have sexual intercourse with child between 10 and 16
66EA Persistent sexual abuse of a child (prescribed by Regulation)

66F Sexual offences--cognitive impairment

73 Sexual intercourse with child between 16 and 18 under special care

78A Incest

788 Incest attempts

79 Bestiality

80 Attempt to commit bestiality

80A Sexual assault by forced self-manipulation

80D Causing sexual servitude (prescribed by Regulation)

80E Conduct of business involving sexual servitude (prescribed by Regulation)

91A Procuring for prostitution

91 B Procuring person by drugs for prostitution

91D Promoting or engaging in acts of child prostitution

91 E Obtaining benefit from child prostitution

91 H Production, dissemination or possession of child pornography (prescribed by Regulation)
91 G Children not to be used for pornographic purposes

578C Publishing Indecent Articles (prescribed by Regulation)

The relevant two offences in the Summary Offences Act 1988 are:

5 Obscene exposure
11G Loitering by convicted child sexual offenders near premises frequented by children
(prescribed by Regulation)

* Submission 21, NSW Government, Attachment B.
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Appendix 6 Minutes

Minutes No. 37
Wednesday 11 November 2009
Members Lounge, Parliament House, Sydney at 1.00pm

1.

Members present

Ms Robertson (Chair)

Mr Clarke (Deputy Chair)
Mr Donnelly

Mr Ajaka

Apologies
Ms Fazio
Ms Hale

k3kk

New terms of reference

The Committee noted correspondence received from the Attorney General on Tuesday 10 November 2009 referring
terms of reference for an inquiry into whether sex offenders’ convictions should be capable of being spent under the
Criminal Records Act 1991 or should they only become spent in limited circumstances.

The Committee deliberated.

Resolved, on the motion of Mr Donnelly: That the Committee adopt the terms of reference received from the
Attorney General on 10 November 2009 for an inquiry into spent convictions and sex offenders.

Resolved, on the motion of Mr Donnelly: That, in accordance with paragraph 5(2) of the resolution establishing the
Standing Committees dated 10 May 2007, the Chair inform the House that it has adopted the terms of reference
received from the Attorney General on 10 November 2009, for an inquiry into spent convictions and sex offenders.

Resolved, on the motion of Mr Ajaka: That the Committee note the indicative timeline prepared by the Secretariat in
consultation with the Chair.

Resolved, on the motion of Mr Donnelly: That a press release announcing the commencement of the Inquiry and
the call for submissions be distributed to media outlets throughout NSW on Friday 13 November 2009.

Resolved, on the motion of Mr Ajaka: That the Inquiry and the call for submissions be advertised in The Sydney
Morning Herald and The Daily Telegraph and any other appropriate publications as determined by the Secretariat.

Resolved, on the motion of Mr Ajaka: That the Committee write to stakeholders identified by the Secretariat in
consultation with the Committee informing them of the Inquiry and inviting them to make a submission.

Resolved, on the motion of Mr Ajaka: That the Secretariat, in consultation with the Chair, draft a discussion paper
on the issues to be examined in this inquiry and that the discussion paper be made available to the public to assist in
the preparation of submissions.

Resolved, on the motion of Mr Donnelly: That hearings for the inquiry be held on a date to be determined by the
Secretariat in consultation with the Committee and that the witnesses that are to be invited to appear be determined
by the Secretariat in consultation with the Committee.
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5. Adjournment
The Committee adjourned at 1.10pm until Friday 11 December at 9.00am, Room 1102.

Rachel Callinan
Clerk to the Committee

Minutes No. 38
Friday 11 December 2009
Room 1102, Parliament House, Sydney at 9.30 am

1. Members present
Ms Robertson (Chair)
Mr Clarke (Deputy Chair)
Mr Donnelly
Ms Voltz
Ms Hale

2. Apologies
Mr Ajaka

3. Change to Committee membership
Ms Voltz was appointed as a member to the Standing Committee on Law and Justice, as teflected in the Legisative
Council Minutes No. 132, Wednesday 2 December 2009, Item 18.

The Chair, on behalf of the Committee, welcomed Ms Voltz.

The Committee acknowledged and expressed its appreciation of the participation and contribution of Ms Fazio
during her membership of the Committee.

4. Minutes
Resolved, on the motion of Mr Donnelly: That draft Minutes Nos 36 and 37 be confirmed.

5. General Correspondence

The Committee noted the following item of correspondence sent:
° Skkok

The Committee noted the following items of correspondence received:

o kkk
o kkk

6. Hokok

7. Hokok

8. Hokok

9. Adjournment

The Committee adjourned at 10.05 am sine die

Rebecca Main
Clerk to the Committee
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Minutes No. 39
Thursday 25 February 2010
Members’ Lounge, Parliament House, Sydney at 10.30 am

1.

Members present

Ms Robertson (Chair)
Mr Clarke (Deputy Chair)
Mr Ajaka

Mr Donnelly

Ms Hale

Ms Voltz

Minutes
Resolved, on the motion of Mr Donnelly: That draft Minutes No. 38 be confirmed.

General correspondence

The Committee noted the following items of cotrespondence sent:
o kEK

The Committee noted the following items of correspondence received:
o kK

o Rkk

e 16 February 2010 — From Mr Dale Tolliday, Programs Director, NSW Pre-Trial Diversion of Offenders
Program/New Street Adolescent Services, to Chair, indicating that he is unable to prepate a submission and
requesting to give oral evidence to the Inquiry into spent convictions for juvenile offenders.

e 22 February 2010 — From Mr Tom Bathurst QC, President of the NSW Bar Association, requesting to give
oral evidence to the Inquiry into spent convictions for juvenile offenders.

k3kk

Inquiry into spent convictions for juvenile offenders

5.1  Publication of submissions
Resolved, on the motion of Ms Voltz: That, according to section 4 of the Parliamentary Papers (Supplementary Provisions)
At 1975 and standing order 223(1), the Committee authorise the publication of Submission No.’s 2-4, 6-17.

Resolved, on the motion of Ms Voltz: That, according to section 4 of the Parliamentary Papers (Supplementary Provisions)
Aet 1975 and standing order 223(1), the Committee authorise the partial publication of Submission No. 1 with the
author’s name and other identifying information removed.

Resolved, on the motion of Ms Voltz: That, according to section 4 of the Parliamentary Papers (Supplementary Provisions)
Aet 1975 and standing order 223(1), the Committee authorise the partial publication of Submission No. 5 with
certain information relating to third parties removed.

Resolved, on the motion of Ms Hale: That the Committee agree to the request from the Commissioner for Children
and Young People to make a copy of the Commission’s submission available on the Commission’s website.

5.2 Hearing arrangements

Resolved, on the motion of Mr Ajaka: That the Committee set aside two hearing days on dates to be confirmed by
the Secretariat in consultation with the Chair and subject to the availability of members and witnesses and that the
Committee invite the following witnesses to give evidence:

. Government agencies, including Attorney General’s Department, Department of Juvenile Justice, NSW
Police and other agencies as appropriate

. Author of submission No. 1

. Office of the Director of Public Prosecutions

. Commission for Children and Young People

. Law Society of NSW

Report 42 —July 2010~ 143



LEGISLATIVE COUNCIL

Spent convictions for juvenile offenders

° Chief Magistrate, NSW Local Court

. Youth Justice Coalition

. The Salvation Army

. President, Children’s Court of NSW

. NSW Ombudsman

. Dale Tolliday, Programs Director, New Street Adolescent Service and Pre-Trial Diversion of Offenders

Program

° NSW Bar Association.

6. okok

7. Adjournment

The Committee adjourned at 10.57 am sine de.

Madeleine Foley

Clerk to the Committee

Minutes No. 40
Monday 29 March 2010

Room 814-815, Patrliament House, Sydney at 9.30 am

1 Members present

Ms Robertson (Chair)
Mr Clarke (Deputy Chair) (11:20 am)

Mr Ajaka
Mt Donnelly
Ms Hale

Ms Voltz

2. Apologies

Mr Clarke (for the initial portion of the hearing).

3. Minutes

Resolved, on the motion of Mr Donnelly: That draft Minutes No. 39 be confirmed.

4. Correspondence

The Committee noted the following items of correspondence sent:

e 25 February 2010 — From Chair requesting information on the spent convictions schemes in Western
Australia and Queensland to:

(o}

(e} elNe]

° kkk

Mt Phil Clatke, A/D-G Queensland Dept of Justice and Attorney General
Ms Chetyl Gwilliam, A/D-G, Western Australia, Dept of Attorney General
Judge Antoinette Kennedy, Chief Judge, District Court of Western Australia
Mr Karl O’Callaghan, Commissioner, Westerns Australia Police

The Committee noted the following items of correspondence received:
e 11 March 2010 — From Mt Phil Clarke, A/D-G, Queensland Department of Justice and Attorney
General, providing information on Queensland’s spent convictions scheme in relation to sexual offences.

e 23 March 2010 — From Superintendent Lawrence Panaia, Judicial Services, Western Australia Police,
providing information on Western Australia’s spent convictions scheme in relation to juvenile sexual

offences.

Resolved, on the motion of Ms Hale: That, according to section 4 of the Parliamentary Papers (Supplementary Provisions)
Aet 1975 and standing order 223(1), the Committee authorise the publication of the correspondence from Mr Clarke
and Superintendent Panaia.
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5.1 Publication of submissions
Resolved, on the motion of Mr Ajaka: That, according to section 4 of the Parliamentary Papers (Supplementary Provisions)
Aet 1975 and standing order 223(1), the Committee authorise the publication of Submission No.’s 18, 19, 21 and 22.

Resolved, on the motion of Ms Hale: That, according to section 4 of the Parliamentary Papers (Supplementary Provisions)
Aet 1975 and standing order 223(1), the Committee authorise the partial publication of Submission No. 20 with the
author’s name and other identifying information removed, at the request of the author.

5.2 Return of questions on notice
Resolved, on the motion of Mr Ajaka: That witnesses at today’s hearing and the hearing on 1 April 2010 be
requested to return answers to questions on notice by Tuesday 20 April 2010 and Wednesday 28 April respectively.

5.3 Public hearing
The witnesses, the public and media were admitted.

The Chair made an opening statement regarding procedural matters.

The following witnesses from the Legislation, Policy and Criminal Law Review Division, Department of Justice and
Attorney General were sworn and examined:

e  Ms Gabrielle Carney, Assistant Director
e  Ms Lauren Judge, Principal Policy Officer
e Ms Kiersten Perini, Policy Officer.

Ms Carney tendered the following documents:

o Generation Y and Crime: A longitudinal study of contact with NSW criminal courts before the age of 21, Crime and Justice
Bulletin, Number 96, Bureau of Crime Statistics and Research, August 2006

o Contact with the New South Wales court and prison systems: The influence of age, Indigenous status and gender, Crime and
Justice Bulletin, Number 78, Bureau of Crime Statistics and Research August 2003

o JIRS Statistics: Sexual offenders who received sentences of 6, 12 or 24 months imprisonment or less (confidential, subject to
advice from the Department on the document’s status)

o Comparative table: Spent convictions scheme (confidential, subject to advice from the Department on the
document’s status).

The evidence concluded and the witnesses withdrew.

The following witnesses from the NSW Commission for Children and Young People were sworn and examined:
e Ms Jan McClelland, Acting Commissioner
e  Ms Virginia Neighbour, Director, Working with Children Check.

Mr Clarke joined the meeting.

Ms McClelland tendered the following document:
o Working with children check: Guidelines.

The evidence concluded and the witnesses withdrew.
The following witness was sworn and examined:
e  Mr Dale Tolliday, Program Director, NSW Pre-Trial Diversion of Offenders Program and NSW Street
Adolescent Services.

The evidence concluded and the witness withdrew.

The public hearing concluded at 12.35pm. The public and the media withdrew.
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6. Adjournment
The Committee adjourned at 12.35pm until Thursday 1 April 2010 at 9.30am

Madeleine Foley
Clerk to the Committee

Minutes No. 41
Thursday 1 April 2010
Jubilee Room, Parliament House, Sydney at 9.30 am

1. Members present
Ms Robertson (Chair)
Mr Clarke (Deputy Chair)
Mr Ajaka
Mr Donnelly
Ms Hale
Ms Voltz

2. Inquiry into spent convictions for juvenile offenders

2.1  Public hearing
The witnesses, the public and media were admitted.

The Chair made an opening statement regarding procedural matters.

The following witness was sworn and examined:
e Magistrate Hilary Hannam, NSW Children’s Court.

The evidence concluded and the witness withdrew.

The following witnesses from the NSW Police Force were sworn and examined:
e Detective Superintendent John Kerlatec, Commandet, Sex Crimes Squad
e Chief Superintendent Anthony Trichter, Commander, Police Prosecutions.

The evidence concluded and the witnesses withdrew.

The following witnesses from Juvenile Justice, Department of Human Services were sworn and examined:
e  Ms Megan Wilson, Executive Director, Office of the Chief Executive
e Ms Natalie Mamone, Chief Psychologist
e Ms Suellen Lembke, Director, Programs.

Mr Donnelly tendered the following document:
o Secondary Students and Sexual Health 2008, Powerpoint presentation, Australian Research Centre in Sex, Health
and Society, L.aTrobe University.

The evidence concluded and the witnesses withdrew.

The following witnesses were sworn and examined:
e Mrs Lyn Cox
o Mt Neville Cox.

The evidence concluded and the witnesses withdrew.
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The following witnesses were sworn and examined:
e Ms Debora Maher, Solicitor, Law Society of NSW
o  Mr Warwick Hunt, Bar Council, NSW Bar Association.

Mr Hunt tendered the following documents:
e Model Spent Convictions Bill 2008, Standing Commiittee of Attorney General, 23 January 2009

e Correspondence from Mr Bill Grant, Secretary-General to Mr Peter Hallahan, Secretary of Senate Legal and
Constitutional Affairs Legislation Committee in relation to the Crimes Amendment (Working with Children -
Criminal History) Bill 2009.

The evidence concluded and the witnesses withdrew.
Mr Ajaka left the meeting.

The following witness was sworn and examined:
e Ms Jane Sanders, Solicitor, Youth Justice Coalition.

Ms Voltz left the meeting.
The evidence concluded and the witness withdrew.

The following witnesses from Justice Health, Department of Health were sworn and examined:
e Ms Julie Babineau, Chief Executive
e Dr Claire Gaskin, Clinical Director, Adolescent Health.

The evidence concluded and the witnesses withdrew.
The public hearing concluded at 5.25 pm. The public and the media withdrew.

Deliberative meeting
Resolved, on the motion of Ms Hale: That the Committee accept and publish, according to section 4 of the
Parliamentary Papers (Supplementary Provisions) Act 1975 and Standing Order 223(1), the following documents tendered
during the public hearing:

e Model Spent Convictions Bill 2008, Standing Committee of Attorney General, 23 January 2009

e Correspondence from Mr Bill Grant, Secretary-General to Mr Peter Hallahan, Secretary of Senate Legal and

Constitutional Affairs Legislation Committee in relation to the Crimes Amendment (Working with Children -
Criminal History) Bill 2009.

Adjournment
The Committee adjourned at 5.25 pm sine die.

Madeleine Foley
Clerk to the Committee

Minutes No. 42
Tuesday 11 May 2010
Room 1136, Parliament House, Sydney at 2.00 pm

1.

Members present

Ms Robertson (Chair)
Mr Clarke (Deputy Chair)
Mr Ajaka

Mr Donnelly

Ms Voltz
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2. Minutes
Resolved, on the motion of Mr Donnelly: That draft Minutes No.’s 40 and 41 be confirmed.

3. soksk
4, Hoksk
5. Hokok
6. Inquiry into spent convictions for juvenile offenders

6.1  Correspondence
The Committee noted the following items of correspondence sent:
e 30 March 2010 — From Principal Council Officer requesting responses to questions on notice from the
hearing on 29 March 2010 by 20 April 2010, to:
0 NSW Commission for Children and Young People
O  Mr Dale Tolliday.
e 31 March 2010 — From Principal Council Officer requesting responses to questions on notice from the
hearing on 29 March 2010 by 21 April 2010, to:
0  Department of Justice and Attorney General.
e 7 April 2010 — From Principal Council Officer requesting responses to questions on notice from the hearing
on 1 April 2010 by 28 April 2010, to:
NSW Children’s Court
NSW Police Force
Juvenile Justice, Department of Human Services
Mrs Lyn and Mr Neville Cox
Law Society of NSW
NSW Bar Association
Youth Justice Coalition
Justice Health, Department of Health.

Oo0ooO0OO0OO0OO0OO0O

The Committee noted the following items of correspondence received:

e 13 April 2010 — From Hon Christian Porter MLA, Attorney General, WA, responding to letter from Chair
regarding information on spent convictions scheme in WA
e 4 May 2010 — From Ms Megan Wilson, Executive Director, Office of the Chief Executive, Department of
Human Services, clarifying evidence given at the hearing on 1 April 2010
e From witnesses providing answers to questions on notice:
O  Mrs Lyn Cox (9 April)
0 Ms Jan McClelland, NSW Commission for Children and Young People (23 April — article by Righthand and
Welch available on request)
Ms Hilary Hannam, NSW Children’s Court (27 April)
Ms Kathrina Lo, Department of Justice and Attorney General (27 Aptil — further responses to be provided 11
May)
Dr Claire Gaskin, Justice Health (28 April)
Mr John Kerlatec, NSW Police Force (28 April)
Ms Katrina Wong, Convenor, Youth Justice Coalition (28 April)
Mr Dale Tolliday, Director, New Street Adolescent Service (30 Aptil — various articles available on requesi)
Hon. Graham West MP, Minister for Juvenile Justice (4 May)
The Law Society of NSW (6 May).

[e}Ne)

OO0O0OO0OO0O0

6.2  Publication of answers to questions on notice
Resolved, on the motion of Mr Donnelly: That, according to section 4 of the Parliamentary Papers (Supplementary
Provisions) Act 1975 and Standing Order 223(1), the Committee authorise the publication of answers to questions on
notice received from:

e Mrs Lyn Cox

e NSW Commission for Children and Young People

e NSW Children’s Court
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e Department of Justice and Attorney General
e Justice Health

e NSW Police Force

e Youth Justice Coalition

e New Street Adolescent Service

e Juvenile Justice

e The Law Society of NSW.

6.3  Publication of correspondence
Resolved, on the motion of Ms Voltz: That, according to section 4 of the Parliamentary Papers (Supplementary Provisions)
Aet 1975 and Standing Order 223(1), the Committee authorise the publication of the correspondence from
e  Hon Christian Porter MLLA, Attorney General, WA, providing information on the WA spent convictions
scheme.
e Ms Megan Wilson, Executive Director, Office of the Chief Executive, Dept of Human Services, clarifying
evidence given at the hearing on 1 April 2010.

Adjournment

The Committee adjourned at 2.10pm until Monday 31 May 2010, at 9.30am.

Teresa McMichael
Clerk to the Committee

Minutes No. 43
Wednesday 2 June 2010
Members’ Lounge, Parliament House, Sydney at 1.05 pm

1.

Members present
Ms Robertson (Chair)
Mt Donnelly

Ms Hale

Ms Voltz

Minutes
Resolved, on the motion of Ms Hale: That draft Minutes No.42 be confirmed.

General correspondence
The Committee noted the following items of correspondence received:

e 4 May 2010 — Letter from Acting Hon Justice Bar, Supreme Court of NSW to Chair acknowledging receipt of
the Committee’s report 41, The use of victims’ DNA.

e 20 May 2010 — Government response from Hon John Hatzistergos MLC, to the Committee’s report 41 “The
use of victims’ DNA.

Kokok
Inquiry into spent convictions for juvenile offenders

51  Correspondence
The Committee noted the following items of cotrespondence received:
From witnesses providing answers to questions on notice:

e Additional answers from Justice Health (14 May)

e Additional answers from Department of Justice and Attorney General (18 May)
e NSW Bar Association (19 May)

e Additional answers from Law Society of NSW (25 May).
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5.2  Publication of answers to questions on notice
Resolved, on the motion of Ms Voltz: That, according to section 4 of the Parliamentary Papers (Supplementary Provisions)
Aet 1975 and standing order 223(1), the Committee authorise the publication of answers to questions on notice
from:

e Justice Health (additional answer)

e Department of Justice and Attorney General (additional answer)

e NSW Bar Association

e Law Society of NSW (additional answers).

5.3  Publication of documents provided by Dept of Justice and Attorney General
Resolved, on the motion of Mr Donnelly: That, according to section 4 of the Parliamentary Papers (Supplementary
Provisions) Act 1975 and standing order 223(1), the Committee authorise the publication of vatious documents
previously provided by the Department of Justice and Attorney General that have since been updated:

o JIRS Statistics: Sexual offenders who received sentences of 6, 12 or 24 months imprisonment or less (tabled on 29 March

2010)
o Comparative table: Spent convictions scheme (tabled on 29 March 2010)
o Crimes Act 1900 — Table of Non Conviction Orders for Adults (Local Courts) (Attachment D to Submission 21)

5.4  Chair’s draft report
Resolved, on the motion of Ms Voltz: That the Committee defer consideration of the Chair’s draft report entitled
Spent convictions for juvenile offenders until 29 June 2010 at 9.30 am.

Adournment

The Committee adjourned at 1.10 pm until Friday 11 June at 9.30am.

Madeleine Foley
Clerk to the Committee

Draft Minutes No. 46
Tuesday 29 June 2010
Room 1102, Parliament House, Sydney at 9.30 am

1.

Members present

Ms Robertson (Chair)
Mr Clarke (Deputy Chair)
Mr Ajaka

Mt Donnelly

Ms Hale

Ms Voltz

Minutes
Resolved, on the motion of Mr Ajaka: That Draft Minutes No. 45 be confirmed.

Correspondence
The Committee noted the following item of correspondence received:
e 10 June 2010 — From Jan McClelland, A/Commissionet for Children and Young People to Ms Madeleine
Foley, Principal Council Officer, providing comments on factual content of report relating to the functions of
the Commission.

Consideration of Chair’s Draft report: Spent convictions for juvenile offenders
The Chait’s tabled her draft report entitled Spent convictions for juvenile offenders, which, having been previously
circulated, was taken as being read.

Chapter 1 read.
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Resolved, on the motion of Ms Hale: That paragraph 1.2 be amended to omit the words “first and” at the beginning
of the third sentence.

Resolved, on the motion of Ms Hale: That paragraph 1.2 be amended to omit the word “supporting” and insert
instead the words “the benefits of enabling” in the fourth sentence.

Resolved, on the motion of Ms Hale: That paragraph 1.17 be amended to delete all words after the numeral ‘9’ and
insert instead the following words “draws together the recommendations made in previous chapters and sets out the
Committee’s preferred model for the spending of convictions for juvenile sex offences.”

Mr Donnelly moved: That paragraph 1.17 be amended to insert the words “majority of the” before “Committee”.
Question put.

The Committee divided.

Ayes: Mr Clarke, Mr Donnelly.
Noes: Mr Ajaka, Ms Hale, Ms Robertson, Ms Voltz.

Question resolved in the negative.

Resolved, on the motion of Ms Voltz: That Chapter 1, as amended, be adopted.

Chapter 2 read.

Resolved, on the motion of Mr Ajaka: That the introductory paragraph be amended to insert a new sentence
following the first sentence to read: “A spent conviction is a conviction that is no longer required to be disclosed by

the offender in certain circumstances, such as when applying for educational or employment opportunities.”

Resolved, on the motion of Ms Hale: That paragraph 2.1 be amended to omit the words “and become” and insert
the word “as” in the first sentence.

Resolved, on the motion of Ms Hale: That paragraph 2.1 be amended to insert the words “, as discussed in Chapter
3” following the word “re-offending” in the third sentence.

Resolved, on the motion of Ms Hale: That paragraph 2.5 be amended to insert the word “Currently” at the
beginning of the first sentence.

Resolved, on the motion of Ms Hale: That paragraph 2.6 be amended to omit the word “anyway” in the first
sentence.

Resolved, on the motion of Ms Hale: That paragraph 2.9 be amended to omit all words and insert instead the
following words: “A crime-free period ceases if a juvenile is subject to a control order or is convicted of an offence
punishable by imprisonment. In the case of an adult a conviction punishable by imprisonment terminates the good
behaviour period.”

Resolved, on the motion of Ms Hale: That paragraph 2.10 be amended to insert the words “or imposition of the
control order” at the and of the sentence and to insert a new sentence following the first sentence to read: “If the
offender commits a subsequent offence within the good behaviour period, the original offence cannot become spent

until the completion of the good behaviour period for the second offence.”

Resolved, on the motion of Ms Hale: That paragraph 2.12 be amended to omit the word “or” following the word *,
nurse” and to insert the words , or when undergoing a Working With Children Check” at the end of the sentence.

Resolved, on the motion of Mr Donnelly: That Chapter 2, as amended, be adopted.

Chapter 3 read.
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Resolved, on the motion of Ms Hale: That paragraph 3.19 be amended to omit the word “will” and insert instead the
word “has taken” in the second sentence.

113982

Resolved, on the motion of Mr Donnelly: That paragraph 3.53 be amended to omit the word “is” and insert instead
the words “can be” in the first sentence.

Resolved, on the motion of Mr Donnelly: That paragraph 3.55 be amended to insert the words “without in any way
diminishing their understanding of the seriousness of their offence” at the end of the second sentence.

Resolved, on the motion of Mr Donnelly: That paragraph 3.56 be amended to insert a new sentence following the
final sentence to read: “The Committee understands that the question of the definition of what is a ‘less setious
sexual offence’ deserves careful consideration. This matter is examined in more detail in Chapter 5.”

Resolved, on the motion of Mr Donnelly: That a new paragraph be inserted following paragraph 3.66 as follows:
“Detective Superintendent Kerlatec expressed the view that he would not support any changes to the spent
convictions scheme.”

Resolved, on the motion of Ms Voltz: That Recommendation 1 be adopted.

Resolved, on the motion of Ms Voltz: That Chapter 3, as amended, be adopted.

Chapter 4 read.

Resolved, on the motion of Ms Hale: That the introductory paragraph be amended to omit the word “require” and
insert instead “ask” in the first sentence.

Resolved, on the motion of Mr Donnelly: That paragraph 4.13 be amended to insert the word “Several” before the
word “inquiry” at the beginning of the sentence.

Resolved, on the motion of Mr Donnelly: That paragraph 4.27 be amended to omit the words “causes of”” and insert
instead the words “factors contributing to” in the third sentence.

Resolved, on the motion of Mr Donnelly: That paragraph 4.28 be amended to insert the words “, including a senior
magistrate of the NSW Children’s Court,” following “some Inquity participants” in the final sentence.

Resolved, on the motion of Mr Donnelly: That paragraph 4.59 be amended to insert the word “These” at the
beginning of the second sentence.

Resolved, on the motion of Ms Hale: That paragraph 4.60 be amended to omit the word “likelihood” and insert
instead “possibility” in the second sentence.

Resolved, on the motion of Ms Voltz: That paragraph 4.60 be amended to omit the word “sexual” in the third
sentence.

Resolved, on the motion of Mr Donnelly: That paragraph 4.61 be amended to insert the words “in general”
following the words “juvenile sexual offenders” and before the words “are unlikely” in the first sentence.

Resolved, on the motion of Mr Donnelly: That paragraph 4.89 be amended to insert “the majority of” following
“the Committee recognises that” in the second sentence.

Resolved, on the motion of Mr Ajaka: That Recommendation 2 be adopted.

Resolved, on the motion of Mr Ajaka: That Chapter 4, as amended, be adopted.

Chapter 5 read.

Resolved, on the motion of Ms Hale: That the second introductory paragraph be amended to omit the words “only

in” and insert instead the words “unless the circumstances were” and to omit the word “circumstances” following
the word “exceptional” in the final sentence.
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Resolved, on the motion of Mr Donnelly: That paragraph 5.2 be amended to insert the word “some” following the
word “While” at the start of the first sentence.

Resolved, on the motion of Mr Donnelly: That paragraph 5.16 be amended to omit the words “a barrier” and to
insert instead the words “potential barriers” in the second sentence.

Resolved, on the motion of Mr Clarke: That Recommendation 3 be adopted.

Resolved, on the motion of Ms Hale: That Chapter 5, as amended, be adopted.

Chapter 6 read.

Resolved, on the motion of Mr Donnelly: That paragraph 6.36 be amended to insert a new sentence following the
final sentence to read: “Some Committee members believed that more research was needed before moving above a
benchmark sentence of six months.”

Resolved, on the motion of Mr Donnelly: That paragraph 6.37 be amended to insert a new sentence following the
final sentence to read: “Some Committee members are concerned about the possibility of serious juvenile sexual

offences falling beneath a new benchmark sentence of 24 months.”

Mr Donnelly moved: That paragraph 6:38 be amended to insert “majority of the” before “Committee” in the first
sentence.

Question put.
The Committee divided.

Ayes: Mr Clarke, Mr Donnelly
Noes: Mr Ajaka, Ms Hale, Ms Robertson, Ms Voltz.

Question resolved in the negative.

Resolved, on the motion of Mr Donnelly: That paragraph 6.38 be amended to insert a new sentence following the
final sentence to read: “Some Committee members believed that more research was needed before moving above a
benchmark sentence of six months.”

Ms Voltz moved: That Recommendation 4 be adopted.

Question put.

The Committee divided.

Ayes: Mr Ajaka, Ms Hale, Ms Robertson, Ms Voltz
Noes: Mr Clarke, Mr Donnelly.

Question resolved in the affirmative.

Resolved, on the motion of Mr Donnelly: That a new paragraph be inserted following paragraph 6.59 to read: “Some
Committee members believed that, consistent with the Model Bill, there should be the capacity for coutts to set up
to five-year good behaviour periods for juvenile offenders with respect to serious offences.”

Ms Hale moved: That Recommendation 5 be adopted.

Question put.

The Committee divided.
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Ayes: Mr Ajaka, Ms Hale, Ms Robertson, Ms Voltz
Noes: Mr Clarke, Mr Donnelly.

Question resolved in the affirmative.
Resolved, on the motion of Mr Donnelly: That Chapter 6, as amended, be adopted.
Chapter 7 read.

Mr Donnelly moved: That amendments be made to insert the words “majority of the” before the word
“Committee” in the following paragraphs:

e  7.60 — first sentence

e  7.61 — first and second sentences

e  7.62 — first and second sentences

e  7.63 — first and second sentences.

Question put.
The Committee divided.

Ayes: Mr Clarke, Mr Donnelly
Noes: Mr Ajaka, Ms Hale, Ms Robertson, Ms Voltz.

Question resolved in the negative.

Mr Donnelly moved: That amendments be made to insert the words “majority of the” before the word
“Committee” in the following paragraphs:

e 790 — first sentence

e 791 — first sentence

e 792 —second sentence

e 7.94 — first and third sentences.

Further, that paragraph 7.92 be amended to omit the word “therefore” before the word “favours” in the second
sentence.

Question put.
The Committee divided.

Ayes: Mr Clarke, Mr Donnelly
Noes: Mr Ajaka, Ms Hale, Ms Robertson, Ms Voltz

Question resolved in the negative.

Mr Ajaka moved: That Recommendation 6 be adopted.
Question put.

The Committee divided.

Ayes: Mr Ajaka, Ms Hale, Ms Robertson, Ms Voltz
Noes: Mr Clarke, Mr Donnelly.

Question resolved in the affirmative.
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Resolved, on the motion of Mr Donnelly: That a new paragraph be inserted following paragraph 7.97 to read: “Some
Committee members believe that all convictions for sexual offences should be required to be spent by court
application.”

Resolved, on the motion of Ms Hale: That Chapter 7, as amended, be adopted.
Chapter 8 read.

Resolved, on the motion of Mr Donnelly: That paragraph 8.20 be amended to insert the words “ pre-marital sex
and” following the words “attitudes towatrds”.

Resolved, on the motion of Mr Donnelly: That Recommendation 7 be amended to omit the words “ensure that”
and insert instead the word “advise”, and to insert the word “to” before the words “give consideration to” in the
first sentence. Further, that the paragraph be amended to omit the words “determine whether” and insert instead the
words “consider whether or not” in the second sentence.

Resolved, on the motion of Ms Voltz: That Recommendation 7, as amended, be adopted.

Resolved, on the motion of Mr Ajaka: That Recommendation 8 be adopted.

Resolved, on the motion of Ms Hale: That Recommendation 9 be adopted.

Resolved, on the motion of Mr Donnelly: That Chapter 8, as amended, be adopted.

Chapter 9 read.

Resolved, on the motion of Ms Voltz: That paragraph 9.1 be amended to omit “First and” in the third sentence.

Mr Donnelly moved: That amendments be made to insert the words “majority of the” before the word
“Committee” in the following paragraphs:

e Introductory paragraph
e 9.5 final sentence

e 9.6 — first sentence

e 99— each sentence

e 9.10 — first sentence

e  9.11 — first sentence.

Question put.
The Committee divided.

Ayes: Mzt Clarke, Mr Donnelly
Noes: Mr Ajaka, Ms Hale, Ms Robertson, Ms Voltz.

Question resolved in the negative.

Resolved, on the motion of Ms Hale: That paragraph 9.9 be amended to omit “is very likely to” and insert instead
“may possibly” in the final sentence.

Resolved, on the motion of Mr Donnelly: That a new paragraph be inserted following paragraph 9.11 to read: “Some
Committee members are concerned about the possibility of serious juvenile sexual offences falling beneath a new
benchmark sentence of 24 months, and believed that more research was needed before moving above a benchmark
sentence of six months. These Committee members believed that, consistent with the Model Bill, there should be
the capacity for courts to set up to five-year good behaviour periods for juvenile offenders with respect to serious
offences. Further, these Committee members believe that all convictions for sexual offences should be required to
be spent by court application.”

Resolved, on the motion of Mr Donnelly: That Chapter 9, as amended, be adopted.
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Resolved, on the motion of Mr Ajaka: That the draft report, as amended, be the report of the Committee.

Resolved, on the motion of Mr Ajaka: That the Committee present the report to the House, together with
transcripts of evidence, submissions, tabled documents, answers to questions on notice, minutes of proceedings and
correspondence relating to the Inquiry, except for documents kept confidential by resolution of the Committee.

Resolved, on the motion of Mr Donnelly: That dissenting statements be submitted to the Committee within 24
hours following the distribution of the minutes.

5. okok

6. Adjournment
The Committee adjourned at 11:46 am until Wednesday 11 August 2010.

Madeleine Foley
Clerk to the Committee
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Appendix 7 Dissenting statement

Dissenting statement — Hon Greg Donnelly MLC

Criminal law in NSW and in other Australian jurisdictions contains specific provisions for sexual
offences. In doing so, the criminal law is reflecting society’s ongoing expectation and desire to treat
such offences with the utmost seriousness. Indeed the maintenance of specific sexual offences in the
criminal law highlight society’s view that the nature and impact of such transgressions upon another
person is a distinct experience which cannot be equated with any other non-sexual physical injury. In
regard to sexual offences, the majority of perpetrators are male and the majority of victims are female.

The evidence is that sexual assault and sexual offences are matters of major concern in NSW. The
NSW Bureau of Crime Statistics and Research in its Issue Paper No. 45 titled Az Update of Long-Term
Trends in Property and Violent Crime in New South Wales: 1990 — 2009 published in April 2010 noted:

“Over the period 1990-2009 NSW recorded increases

in the crime rate of both sexual assault (up 124%)

and other sexual offences (up 71%). In both cases,

however, the sharpest rises occurred in the mid to

late 1990s and the statistical trend test for other

sexual offences, as was reported last year, continues

to remain stable. Sexual assault, however is the only

offence reporting 2009 as the highest rate in the years

since 1990 and remains the only offence registering

an upward trend over the period 2000 to 2009.”

The La Trobe University’s Australian Research Centre in Sex, Health & Society published in July last
year its Secondary Students and Sexual Health 2008 report. The report, the fourth of its type, involved
nearly 3000 Year 10 and Year 12 students from more than 100 secondary schools from the
Government, Catholic and Independent school systems covering all jurisdictions in Australia. One of
the key findings of the report was that for young women, experience of unwanted sex had increased
significantly between 2002 and 2008 from 28% to almost 38% of those surveyed.

In March this year the Australian Institute of Criminology released its annual report titled Australian
Crime: Facts and Figures 2009. The report noted that with respect to the national trend in sexual assaults
there had been an increase of 51% since 1995, at an average of 4% each year. Of the sexual assaults
recorded in 2008, 65% occurred in private dwellings. Where the relationship between the victim and
offender was stated, 78% of victims of sexual assault knew the offender.

With respect to the abovementioned statistics, I am well aware of the argument that the figures need to
be interpreted with a degree of caution. Indeed it is asserted by some that the figures do not in fact
demonstrate an increase in sexual offences but rather an increase in the preparedness of individuals to
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formally report such matters to the authorities. These assertions are rarely supported by evidence or
cogent argument. However, even if one is to accept the proposition that the trend with respect to
sexual crimes is not increasing, the absolute numbers on their own demonstrate that the community is
facing a major social problem.

I therefore believe that reform in the areas of law covered by this Inquiry should be approached both
cautiously and gradually. Consequently, I find myself dissenting from a number of Committee
Comments and Recommendations made in this report. A reading of the Minutes from the Deliberative
Meeting held on Tuesday, 29" June will highlight where I dissent from the majority of the Committee.

While I do support the proposition that the Attorney General ensures that the NSW legislation to
implement the Model Spent Conviction Bill includes convictions for juvenile sexual offences, I do so
with qualification.

In the Model Bill, the proposed benchmark prison sentence for juvenile offenders is 24 months or less
and the good behaviour period is five years. I am concerned about the possibility of serious juvenile
sexual offences falling beneath a new benchmark sentence of 24 months. I believe that it would be
prudent, as proposed by some witnesses, to conduct further research and analysis before moving above
the current benchmark of six months.

I also believe that, consistent with the Model Bill, there should be the capacity for NSW courts to set
up to five-year good behaviour periods for juvenile offenders with respect to serious offences.

Finally, given the innate nature of these offences, it is my view that all convictions for sexual offences
should be required to be spent by court application.

Greg Donnelly MLLC
Government Whip
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