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Provisions of the Motor Accidents Compensation Act
1999 relating to the role of the Parliamentary Committee
Part 8.3
210

28

iv

Supervision of Authority and Motor Accidents Council

Appointment of Parliamentary Committee
(1)

As soon as practicable after the commencement of this Part and the commencement of
the first session of each Parliament, a committee of the Legislative Council is to be
designated by resolution of the Legislative Council as the designated committee for the
purposes of this Part.

(2)

The resolution of the Legislative Council is to specify the terms of reference of the
committee so designated which are to relate to the supervision of the exercise of the
functions of the Authority and the Motor Accidents Council under this Act.

Insurers to disclose profit margins
(1)

A licensed insurer is required to disclose to the Authority the profit margin on which a
premium is based and the actual basis for calculating that profit margin.

(2)

The Authority is to assess that profit margin, and the actual basis for its calculation, and
to present a report on that assessment annually to the Parliamentary Committee.
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Terms of Reference
1)

That, in accordance with the provisions of section 210 of the Motor Accidents Compensation Act
1999, which commenced on 5 October 1999, the Standing Committee on Law and Justice be
designated as the Legislative Council Committee to supervise the exercise of the functions of the
Motor Accidents Authority and the Motor Accidents Council under the Act.

2)

That the terms of reference of the Committee in relation to these functions be:
a)
b)
c)
d)
e)

to monitor and review the exercise by the Authority and the Commission on their
functions;
to report to the House, with such comments as it thinks fit, on any matter appertaining to
the Authority or Commission or connected with the exercise of their functions to which, in
the opinion of the Committee, the attention of the House should be directed;
to examine each annual or other report of the Authority and Commission and report to the
House on any matter appearing in, or arising out of, any such report;
to examine trends and changes in motor accidents compensation, and report to the House
any changes that the Committee thinks desirable to the functions and procedures of the
Authority or Commission;
to inquire into any question in connection with the Committee’s functions which is
referred to it by the House, and report to the House on that question.

3)

That the Committee is required to report to the House in relation to the exercise of its functions
under this resolution at least once each year.

4)

That nothing in this resolution authorises the Standing Committee on Law and Justice to
investigate a particular compensation claim under the Motor Accidents Compensation Act.1

1

Motion moved by the Hon J Della Bosca MLC, Special Minister of State, and agreed to by the
Legislative Council, Minutes of the Proceedings, No 28, 30 November 1999, p 296.
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2
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Chair’s Foreword
This is the Law and Justice Committee’s fourth report reviewing the exercise of the functions of the
Motor Accidents Authority (MAA) and the Motor Accidents Council (MAC). The report collates the
evidence from the Committee’s fourth public hearing with the representatives of the MAA and MAC,
which was held on 2 December 2002.
The Committee’s review of the MAA and MAC over the past four years has repeatedly raised a number
of issues as topics of discussion and ongoing concern, including the compensation of parents of
children killed in motor vehicle accidents, the long term care of the seriously injured, structured
settlement arrangements, and insurer profit margins. These matters were the subject of questioning and
discussion again at this year’s hearing, and the Committee was pleased to note the MAA’s progress in a
number of these areas. Other issues will be the subject of further monitoring in the future.
I would like to thank a number of people for their contributions to the Committee’s review of the
MAA and MAC. The cooperation of the senior managers of the MAA and the MAC in responding to
the Committee’s requests for information has been very much appreciated. The Committee has also
found the input of various stakeholders from legal professional bodies, the insurance industry and the
general community to be of great value.
I would like to thank my colleagues on the Committee for their participation during this inquiry. As
usual, they have taken a bipartisan and constructive approach to the matters under consideration. I am
also grateful to the Secretariat for its assistance in organising the hearing and drafting the report.
As this is the final report the Committee will issue prior to the State Election and my retirement from
Parliament, I would like to express my thanks to my Committee colleagues and especially the Deputy
Chair, the Hon John Ryan MLC, for their hard work and support over the past four years. I also
convey special thanks to the Committee’s past Director, Mr David Blunt, and its current Director, Ms
Tanya Bosch, and their staff for their outstanding efforts in preparing the Committee’s often complex
reports and assisting the Committee in many other ways.
I wish the Committee and its staff every success in the future.

Hon Ron Dyer MLC
Committee Chair

x
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Summary of Recommendations
Recommendation 1
Page 2
The Committee recommends that the Motor Accidents Authority provide its statutory Report on
Insurer Profits to the Parliamentary Committee at least one week in advance of the scheduled
hearing.
Recommendation 2
Page 4
The Committee recommends that the Special Minister for State consider an amendment to the
Motor Accidents Compensation Act 1999 to provide for a statutory monetary benefit to parents
whose children are killed in a motor vehicle accident as a means of providing them with some
form of direct and untied financial assistance. The amount paid should not exceed $100,000.
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Chapter 1

Commentary

The Standing Committee on Law and Justice is required under the Motor Accidents Compensation Act 1999
and by resolution of the Legislative Council to review the exercise of the functions of the Motor
Accidents Authority and the Motor Accidents Council. The Committee has in recent years carried out
this function by way of annual public hearings with the senior managers of the Motor Accidents
Authority (MAA) and the Chairman of the Motor Accidents Council (MAC).
This year, the public hearing was held on 2 December 2002, with Mr David Bowen (General Manager),
Ms Concetta Rizzo (Manager, Insurance Division) and Dr Stephen Clough (Principal Compliance
Officer) representing the MAA, and Mr Richard Grellman (Chair) representing the MAC. As a result of
the imminent rising of the Parliament, and the Committee’s wish to table the report before the end of
the session, the Committee has decided to issue this report in the form of a collation of the evidence
taken at the hearing and the answers to the questions on notice provided to the MAA from the
Committee and stakeholders. A short commentary on the key issues raised at the hearing is provided
below.

Insurer Profits
Section 28 of the Motor Accidents Compensation Act requires all licensed Compulsory Third Party (CTP)
insurers to disclose to the MAA their profit margins and the basis for calculating them. The MAA in
turn is required to assess the insurers’ profit margins and report on that assessment annually to the
Parliamentary oversight committee (which the Legislative Council has designated to be the Standing
Committee on Law and Justice).
The supervision of insurer profit margins by both the MAA and the Parliament has a clear purpose: to
provide a level of external assessment of the profit margins of insurers to ensure that consumers
achieve the best possible outcomes whilst maintaining a viable motor accidents compensation scheme.
In this regard, the role of the Committee is, on behalf of the Parliament, to evaluate the MAA’s
performance of its functions in relation to insurer profits. For the Committee to undertake this role
effectively, access to relevant information is essential. Unfortunately, the Committee was markedly
restricted in its capacity to examine this area of the MAA’s performance as a result of the delayed
provision of the Report on Insurer Profits. That report was only provided to the Committee during the
hearing on 2 December 2002. Without sufficient opportunity to examine the Report on Insurer Profits,
the Committee’s ability to engage in informed questioning on this issue was clearly limited,
notwithstanding the short briefing provided by the Manager of the Insurance Division during the
hearing.
The information received relating to the profit margins of CTP insurers indicates that the insurers’
reported profits are on the high side of reasonable. While the Committee recognises that assessment of
profits and prediction of future trends can be difficult, nevertheless insurer profits should be kept
within reasonable limits. This issue will require careful monitoring and close attention by the
Committee in future years. To facilitate this, the Committee requests that the MAA provide future
Insurer Profit Reports to it at least one week in advance of the scheduled hearing.
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Recommendation 1
The Committee recommends that the Motor Accidents Authority provide its
statutory Report on Insurer Profits to the Parliamentary Committee at least one week
in advance of the scheduled hearing.

Structured Settlements
The Committee was pleased to learn of recent initiatives relating to structured settlements for seriously
injured persons. Legislation currently before the Federal Parliament seeks to facilitate structured
settlements by providing for more favourable tax treatment of periodic payments made to injured
persons under structured settlement arrangements. This should overcome a key obstacle to
compensation being paid by way of structured settlements. As the Committee has for many years been
interested in this issue, and has favoured the more general availability of structured settlements, it is
pleased to note the Federal Government’s intention to legislate in a manner that is supportive of that
approach.

Long Term Care of the Seriously Injured
The MAA’s work on initiatives for the long term care of seriously injured persons was also discussed at
the hearing. The Committee notes the MAA’s advice that it is considering preparing guidelines relating
to the care needs of brain injured persons and persons with behavioural or cognitive disabilities arising
from motor vehicle accidents. The project has involved input from a number of brain injury experts.
The work builds on the MAA’s recent preparation of guidelines for attendant care for persons with
spinal injuries. The Committee commends the Authority for its work on this project, and notes the
MAA’s advice that a draft document should be available for comment in the first few months of 2003.
The Committee also acknowledges the MAA’s contribution to discussions on this issue in the federal
sphere, where the subject of care of the catastrophically injured has been examined in recent times.

Parents of Children Killed in Motor Vehicle Accidents
In previous reports the Committee has raised with the Motor Accidents Authority the situation of
parents whose children are killed in motor vehicle accidents. At hearings conducted in May 2000 the
General Manager of the MAA advised the Committee that:
Mr Bowen: There clearly will be occasions where a parent has lost child and it has
led to a significant disability which translates to a greater than 10% impairment.
There will be other cases where parents do get on with their lives, often because
they have no option if they are other children and family members to look after,
and on that sort of test they would not necessarily get over the 10 percent mental
and behavioral impairment. So this is an issue that needs to be looked at. It
probably needs to be more broadly looked at in the context of statutory change to
see whether a death benefit should be introduced rather than trying to fiddle with

2
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the impairment levels as a means of achieving that end in a roundabout sort of
way. 3

In its third report the Committee recommended that the Motor Accidents Authority should give
further consideration as to how parents who lose children as a result of a motor vehicle accident might
be compensated, particularly parents who would not qualify on economic loss according to current
medical and psychological guidelines.
In response to Committee questions sent prior to this fourth hearing, the Motor Accidents Authority
advised that:
The Motor Accidents Authority does not consider that there is a need to review
existing monetary compensation entitlements for psychological or psychiatric
injury. However, the Motor Accidents Authority does acknowledge the
importance of accessible bereavement counselling and support services for the
family members of someone killed in a motor vehicle accident.
In response to the recommendation of Law and Justice Committee the Motor
Accidents Authority commissioned a preliminary investigation of grief support
services currently available. The WorkWise Group carried out the study and a
copy of the Study Conducted in April 2002 was submitted to the Committee. The
Study found from ABS and RTA road deaths statistics that approximately 90
young people aged between 0-19 years killed in road accidents in any year. 4

The Committee agrees with the MAA that the provision of grief counselling and support services to
families in such tragic circumstances is extremely important. The Committee commends the MAA’s
initiatives to address the need for better bereavement services for parents. However the Committee
remains concerned that the provision of these services alone may not be sufficient to adequately meet
the needs of parents whose children are killed in motor vehicle accidents.
The Committee accepts that it is impossible to compensate for such a loss, however the provision of a
limited amount of direct and untied financial assistance appears to have obvious merit. Families facing
the loss of a child in the tragic circumstances of a motor vehicle accident frequently incur significant
expense from the actions they may need to take in order to cope with their loss. These actions can
include taking an extended period of time off work, moving away from the area where the accident
occurred, changing jobs or taking an extended holiday. Some parents experience a complete marital
breakdown after such a tragedy and may require financial resources to re-establish themselves after a
family breakup.
The Committee accepts that it is inappropriate for the Motor Accidents Authority to pursue this matter
any further without legislative change. This issue is now appropriately a matter for the Government and
the Parliament to consider. The Committee has also been advised by the MAA that the cost of
extending such a benefit would not be a significant impost on the scheme:
The Hon. JOHN RYAN: If there were a provision for a statutory benefit for
parents who have lost their children as a result of an accident which was not their
fault it would not present a very large difficulty in financing the scheme would it?
3

Evidence, 8 May 2000, p 17.

4

Answers to Questions on Notice, page 5.
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Mr BOWEN: It would depend upon the value put upon it but in terms of
numbers of people, no, it is not a large number.
The Hon. JOHN RYAN: If it were a benefit in the area of from $50,000 to
$100,000, as was suggested by using the Victorian scheme, it would not exactly
trim the profits of the insurers.
Mr BOWEN: It would not be a very significant impact. To some extent we do
not know the full number of cases because a number of people currently in that
circumstance would not be making a claim but it could be worked out, I suppose,
having regard to the total number of child fatalities in this State. 5

The Committee therefore recommends that the Special Minister for State consider an amendment to
the Motor Accidents Compensation Act 1999 to provide for a statutory monetary benefit to parents
whose children are killed in a motor vehicle accident as a means of providing them with some form of
direct and untied financial assistance. The amount paid should not exceed $100,000.
Recommendation 2
The Committee recommends that the Special Minister for State consider an
amendment to the Motor Accidents Compensation Act 1999 to provide for a statutory
monetary benefit to parents whose children are killed in a motor vehicle accident as a
means of providing them with some form of direct and untied financial assistance.
The amount paid should not exceed $100,000.

5

4

Evidence, 2 December 2002, p 20.
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Chapter 2

Answers to Questions on Notice

Issues raised by the Standing Committee on Law and Justice
1.

Audit Program

Could you provide the Committee with information about the outcomes of the following audits that were mentioned at the
previous hearing or in this year’s annual report:
Question 1.1
Could you provide the Committee with information about the outcomes of the audit of Compliance with Claims Handling
Guidelines (flagged at last hearing to occur be finalised by June 2002 – see Appendix 4 of Committee’s previous report).
Response 1.1
The MAA’s Compliance Unit has completed its first Claims Handling Compliance Audit and has
prepared a draft industry report. The report is titled “Draft - Industry Claims Handling Compliance
Audit Report - November 2002”. The background, findings and recommendations of the compliance
audit have been summarised in the report’s Executive Summary. The Draft Industry Claims Handling
Compliance Audit Report is attached as Attachment 1 (Appendix 1).
Question 1.2
Could you provide the Committee with information about the outcomes of the remaining/postponed audit of compliance
with Treatment, Rehabilitation and Attendant Care Guidelines (not completed by previous hearing – see page 1 of the
Committee’s previous report).
Response 1.2
All insurers have now passed the audit of the Treatment, Rehabilitation and Attendant Care Guidelines.
Two insurers, who are not currently writing business, but managing run-off claims, failed the first audit.
They passed on re-audit. All insurers will be re-audited in 2003.
Question 1.3
Could you provide the Committee with information about the outcomes of the audit of MAA’s prudential and financial
responsibility, conducted by Ernst and Young. This was due to be finalised by the end of 2001 (referred to on page 42 of
the Committee’s previous report).
Response 1.3
A copy of the Ernst & Young Report is attached as Attachment 2 (Appendix 2). The report concluded
that the most effective prudential supervision of MAA’s licensed insurers would be achieved through a
closer working relationship with APRA.
The Board of the MAA considered the Ernst & Young Report at its meeting on 11 June 2002. The
Board agreed that it was important to re-establish the relationship between APRA and the MAA in line
with the report recommendations. The Board asked the General Manager to write to APRA
forwarding a copy of the Ernst & Young report noting that the MAA relies upon APRA for prudential
regulation and seeking to re-negotiate the MAA/APRA MOU to better clarify the relationship and
responsibilities in accordance with the review recommendations.
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The Board will revisit these issues following the release the HIH Royal Commission findings.
Question 1.4
Could you provide the Committee with information about the outcomes of the Claims Resolution Profile, anticipated to be
finalised by April 2002 by the Justice Policy Research Centre (see Appendix 4 of the Committee’s previous report).
Response 1.4
The report from the Justice Policy Research Centre (JPRC) on the claims resolution profile has been
delayed within the University of Newcastle in obtaining Ethics Committee approval of the survey
methodology. The JPRC advises that the insurer file review has been completed and that contact has
been made with claimants for the second part of the study. The JPRC advises that the report will be
available in December 2002.
Question 1.5
Could you provide the Committee with information about the outcomes of the Legal Costs Survey, anticipated to be
finalised by July 2002 by the Justice Policy Research Centre (see Appendix 4 of the Committee’s previous report).
Response 1.5
The Legal Costs Survey will be finalised by the JPRC following the completion of the claims resolution
profile. The JPRC advises that the research will be completed in April 2003.
Question 1.6
Could you provide the Committee with information about the outcomes of the MAA sample survey of claims involving
contributory negligence (proposed on page 61 of Committee’s previous report).
Response 1.6
The limited number of new scheme matters which have to date been subject to CARS/court
determination has been insufficient to enable a suitable survey of contested claims involving
contributory negligence. The MAA proposes to include the survey in its 2003-2004 proposed activities.
Question 1.7
Could you provide the Committee with information about the outcomes of the Audit of Allianz’s management of CTP
claims on behalf of MAA (referred to on page 69 of Committee’s previous report).
Response 1.7
The MAA has a comprehensive audit plan for the audit of all HIH related matters. The focus of the
audits is on the following:
• Detailed financial audits by MAA staff to check payments to CIC/FAI Claimants and Service
Providers including lawyers,
• Audit and periodic testing of internal processes and procedures used by Allianz in making these
payments (done by independent auditors appointed by the MAA).
Items covered in the audit of management of CTP claims by Allianz are broadly described below:
• MAA Consultant and Staff carry out a pre-audit of all major claims (claims exceeding $0.5
million),
• An overview of the Claims Database to clean up lapsed/closed claims,
• Periodic checking to see if the processes introduced by MAA for smooth and efficient running
of the HIH run off portfolio are being followed,
6
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•
•
•
•
•
•

Audit of the quarterly Clearing House Schedules to ensure that all finalised shared claims have
been properly recorded and included,
Audit to ensure that monies have been claimed readily on Claims in excess of $500,000 and
Section 45 Medical Payments of $50,000 and above in the next Clearing House quarter,
Random checking of files prior to archiving for ensuring that all Shared out claims have been
included in the Clearing House Schedules,
Monitoring of new and re-opened claims and confirming if these belong to run off and relevant
sharing issues have been addressed,
Review of claims trends, quantum and of service provider quality,
Determine whether Allianz achieved their targets, objectives and strategies including an
appraisal of the key performance indicators.

Both the MAA’s internal auditors and Audit Office have indicated that they are satisfied with
arrangements the MAA has put in place. Following discussions with Treasury, the MAA is seeking
expressions of interest to undertake a process review.
2.

Consumer Attitudes to CTP Insurance

Question 2
At last year’s hearing, Mr Bowen mentioned that market research was being conducted to determine consumer attitudes to
Compulsory Third Party insurance (p 33). Could you tell the Committee what the findings of that research were?
Response 2
The MAA commissioned Woolcott Research to survey consumer attitudes to CTP insurance and to
report on the findings. The research report’s summary of conclusions and implications is attached as
Attachment 3. The research was designed to build on a number of previous studies that have been
undertaken in the area of Green Slips, hence the key areas of investigation were to confirm previous
information as needed and identify “gaps” for a communication strategy. The key areas explored were:
1.
Understanding of Green Slips.
2.
Perceptions and expectations of the Government’s role.
3.
Reasons for shopping around for Green Slips.
4.
Communication issues.
The survey found that over time, there has been an increased acceptance of Green Slips by the public.
In 1998 when research was undertaken in this area, it was evident that there was real resentment about
the need for Green Slips. In this research, it appeared that Green Slips were much more strongly
associated with “peace of mind” qualities, and regarded as absolutely essential in case of an accident.
The increased awareness of litigation and compensation payouts for events in everyday life appeared to
have moved people to a situation where they recognised the “peace of mind” aspects of Green Slips,
which in turn, lessened resentment to them.
There was, however, still a strong sense that their compulsory nature meant they were unavoidable, so
cost became a real issue. The survey found that psychologically, pricing and price savings are the key
drivers which will motivate vehicle owners to shop around for Green Slips.
The survey found that there was low awareness of the MAA’s Green Slip and Helpline and website
services to assist vehicle owners to “shop around” for the best prices. The MAA is currently looking
at strategies to address this issue.
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3.

NEL performance audit

Question 3
What progress has been made by insurers in implementing the recommendations of the Non-Economic Loss performance
audit completed last year?
Response 3
Four recommendations arose from further observations during the NEL Performance Audit:
• Recommendation 1: Improve documentation for determinations of %WPI - Some insurers are
now providing claimants with details of %WPI determinations obtained from the Medical
Assessment Service for other claimants with comparable injuries. In terms of outcomes, it
would appear that the insurers are generally making accurate determinations of %WPI.
• Recommendation 2: Develop in-house knowledge for determining %WPI-One hundred and
sixty five personnel from CTP insurers attended 5 tra ining workshops during 2001/2002. Each
workshop was restricted to 31 participants to allow the tutorials to be interactive. Registrations
were allocated to insurers based on CTP market share. The objective of the training was to
assist insurers identify, from files, claimants that are likely to have a greater than 10% whole
person impairment.
• Recommendation 3: Allocation of advance payments against NEL - Insurers have advised that
advance payments are being made against the applicable Head of Damage. In some cases of
financial hardship, insurers consider it appropriate to earmark advance payments against NEL if
WPI>10%.
• Recommendation 4: Making standard letters concise and relevant - Some insurers were assessed
as having high levels of non-compliance in relation to making requests for information (see
MAA’s report titled “Draft - Industry Claims Handling Compliance Audit Report - November
2002”). These insurers have undertaken to tailor their standard letters to make them more
concise and relevant. The MAA will be verifying this in a follow up audit in 2003.
4.

Compensation of parents

Question 4
In its previous report on the Motor Accidents Authority (Report 19, February 2002, page 4), the Committee
recommended that the MAA give further consideration as to how parents who lose children as a result of motor vehicle
accidents might be compensated. Could you advise the Committee what progress has been made on this matter?
Response 4
The needs of parents who lose children as a result of a motor vehicle accident was raised in the third
report of the Legislative Council Standing Committee on Law and Justice on the review of the exercise
of the functions of the MAA and the Motor Accidents Council, issued in February 2002.
The Standing Committee recommended that the MAA should give further consideration as to how
parents who lose children as a result of a motor vehicle accident might be compensated, particularly
parents who would not qualify for non-economic loss according to current medical and psychological
guidelines.
Currently, under the MAC Act, the family of a person killed in a motor vehicle accident (in which the
deceased person is not wholly at fault) are entitled to claim compensation for psychological or
psychiatric injury. The Act requires that for a claim for compensation for psychological injury, the

8
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family member must suffer a demonstrable psychological or psychiatric injury and not merely a normal
emotional or cultural grief reaction.
The MAA does not consider that there is a need to review existing monetary compensation
entitlements for psychological or psychiatric injury. However, the MAA does acknowledge the
importance of accessible bereavement counselling and support services for the family members of
someone killed in a motor vehicle accident.
In response to the recommendation of the Law and Justice Committee the MAA commissioned a
preliminary investigation of grief support services currently available, in particular those available to
families of children killed in a motor vehicle accident. Please see Attachment 4 (Appendix 4). This
involved consultation with service providers and some stakeholders. Arising from the preliminary
investigation of grief support services, the MAA is giving consideration to initiatives to improve
assistance to families of people killed in motor vehicle accidents and how to deliver such a service,
possibly in conjunction with other relevant Government agencies
5.

Long term care of the seriously injured

Question 5
In your answers to last year’s questions, you noted that a working party has been established by the Cabinet Office to
consider options for long term care of the seriously injured, particularly the proposal for a no-fault scheme. On page 6 of the
Committee’s report, you note that the MAA would contract an actuary to cost the proposals, which would be completed
around the middle of 2002. Could you update the Committee on this work?
Response 5
This project has been overtaken by Commonwealth/State discussions of a national scheme for long
term care. The Hon John Della Bosca, MLC, Special Minister of State presented a background paper
on a national ‘no-fault’ long term care model to a meeting of the Heads of Treasury in October 2002.
Commonwealth/State Treasuries have agreed to examine the proposal further in consultation with
AHMAC. In the course of this work the MAA has met with representatives of the other State and the
Federal agencies to discuss the feasibility of a national scheme to the deliver no-fault long term care
services to all trauma-caused brain and spinal cord injured people.
Actuarial costing for a national “no-fault” long term care model and for a NSW motor accidents nofault long term care model for children has been done by John Walsh of PriceWaterhouseCoopers.
The MAA has commenced preliminary work on a model for the provision of long term care for
catastrophically injured claimants. The elements of such a model could include:
• Remove future care as a head of damage from common law and provide it through a statutory
benefit scheme on a no-fault basis,
• Pool funds for future care. This will remove some of the uncertainties around estimating cost
of care for each individual,
• Criteria for eligibility to enter the scheme, for example, require more than 1 hour of care a day
for more than 2 years,
• Provide services rather than funds,
• Case management model and purchaser/provider split for the delivery of services,
• Establish standards for the delivery of services and guidelines for assessment of need for
services, and
• Encourage development of appropriate services to meet the needs of claimants.
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The MAA has also developed guidelines to provide assistance in determining what is a reasonable level
of attendant care for adult claimants with a spinal cord injury. The working party consisted of
representatives from Australian Quadriplegic Association, Paraquad, Spastic Centre, Northcott Society,
attendant care agencies, Occupational Therapy Association, the Royal North Shore and Prince of Wales
Spinal Cord units, Moorong Spinal Unit, Department of Ageing, Disability and Home Care (DADHC),
the Insurance Council of Australia and the Law Society.
The MAA is also undertaking work on guidelines for the assessment of the care needs of brain injured
adults and children. These guidelines will provide guidance on assessment tools suitable to measure
disability and assist in the estimation of the amount and type of care required by brain-injured
claimants. Two working parties have been formed with representatives from the Adult and Paediatric
Brain Injury Rehabilitation Units, NSW Health, DADHC, Brain Injury Association, service providers,
CTP insurers and the MAA. A literature review has been done on assessment tools that may be
suitable to measure and estimate disability and care needs in traumatic brain injury. The review
identified 110 tools. The working parties narrowed the selection of tools to 8 to be trialled for adults
and 5 for children. This work is ongoing.
6.

Brain injury rehabilitation

Question 6
Can the MAA provide details as to the allocation of the rehabilitation grants for brain injury?
Response 6
Please see Attachment 5 (Appendix 5) which provides details of the MAA’s allocation of the
rehabilitation grants for brain injury.
7.

Claim payments

Question 7
What factors have contributed to the reduction in the average claim payments to brain injured claimants (decreased by
25% - page 8 of Annual Report information)?
Response 7
The averages that the Committee is referring to are based on all payments made on open and finalised
notifications divided by the total number of open and finalised notifications. It is only when claims are
finalised that the final payment is known. Detailed information on finalised brain injury claims is set out
below and also reported in the attachment on Scheme Performance Indicators - Attachment 6
(Appendix 6).
Finalised brain injury claims
Approximately equal numbers of claims were finalised with liability fully accepted in the two time
periods. While legal representation was high in both schemes and even higher in the new scheme, no
litigation was recorded for claims finalised in the new scheme.
The average payment overall increased by 37%, as did average payments in all individual payment
categories.
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Finalised brain injury claims (liability fully accepted)
Old scheme

New scheme % difference

Number of finalised claims

23

24

4%

Legally represented
Litigated

87%
26%

96%
0%

9%
-26%

MAIS (maximum severity score)
3
4
5 (most severe)

10
11
2

12
10
2

20%
-9%
0%

Average payment
$167,963
Average payment (excl legal & investigation costs) $155,684

$230,331
$214,314

37%
38%

Average payments by category
Economic loss
Long term care
Medical
Non economic loss
Rehabilitation
Investigation costs
Legal costs

$147,199
$80,344
$34,139
$122,997
$4,655
$2,874
$15,209

187%
88%
9%
43%
69%
57%
1%

8.

$51,366
$42,641
$31,412
$86,069
$2,749
$1,833
$15,118

Investigation Costs

Question 8
What factors have contributed to the reduction in investigation costs, halved from $36.2 million to $17.5 million?
Response 8
At September 2002, investigation costs dropped from $42.8 million to $20.6 million. Insurers have
advised that the average cost of an investigation has increased slightly, but that there has been a
significant decrease in the number of investigations commissioned by insurers. The following factors
have been attributed to the decrease in the number of investigations:
• ANFs allow early decisions and access to medical payments. Those that do not convert to full
claims therefore reduce the need to investigate liability by conducting factual investigations or to
conduct surveillance investigations to eliminate fraudulent or exaggerated claims.
• The introduction of the Medical Assessment Service which can make objective, standards-based
assessments of claimants’ injuries, has reduced the need for many surveillance investigations that
previously were used to confirm the nature and extent of injuries.
• The reduction in the average cost of a claim means investigation costs are proportionally higher per
claim so not as economical to investigate smaller claims.
• The reduction in litigation has reduced the need for supplementary investigations.

Report 24 – December 2002

11

LEGISLATIVE COUNCIL
Fourth Report

Issues raised by the Australian Plaintiff Lawyers Association
1.

Delays at the Medical Assessment

Background 1
Since the introduction of the Motor Accidents Compensation Act, our members indicate that resolution of their clients’
claims has been severely prejudiced by delays at the Medical Assessment Service. They are routinely experiencing a delay of
more than seven months from the date of application to MAS to the provision of a MAS certificate. In the case of one of
our members’ clients, an application for assessment was made on 13 December 2001 and a MAS certificate was received
on 1 October 2002, representing a delay of more than nine months in the progression of the claim. The MAS certificate,
when provided, was dated 11 April 2002, suggesting that the delay involved was due to MAS rather than the assessing
doctor.
Our members indicate numerous claimants have waited more than three months after their appointment for a certificate to
be provided. Gross delays occur even in the initial stages of MAS. They are routinely waiting more than two months from
the date of application to the allocation of an appointment. One member tells us of a claimant who is still awaiting
allocation of an appointment five months after the initial application.
Our members’ numerous complaints to MAS regarding the delays do not elicit a satisfactory explanation. In most cases
they do not even elicit a response.
Response 1
During 2002 MAS has continued to experience significant increases in applications for medical
assessment. At June 2001 MAS had received a total of 739 applications. At June 2002 the total was
2,116. To date, MAS has registered in excess of 3,900 applications.
Contrary to anecdotal reports from all parties, the MAA’s survey of year 1 open claims showed that
MAS was not responsible for the majority of delays. MAS was the main delay in only 17% of the
claims. See Attachment 7 (Appendix 7) – Survey of Year 1 Open Claims.
It is expected that most medical disputes should, if the parties co-operate be resolved within four and
half to six months, as reflected by the timeframes in the Medical Assessment Guidelines. Urgent
matters, particularly disputes over treatment or referrals of permanent impairment assessment from the
Court are dealt with and will continued to be dealt with in under two – three months.
However many cases will take longer than the above timeframe for reasons such as:
• Requests for extension of time to provide reply,
• Late notification of additional injuries (requiring further appointments),
• Non-attendance and rescheduling of appointments by claimants,
• Failure to advise of need for interpreter, resulting in cancellation of appointment, and
• Additional disputes lodged later (eg treatment disputes and/or earning capacity disputes lodged
after Permanent Impairment dispute is lodged) requiring deferral of PI assessment in some
cases to allow all disputes to be assessed at one appointment.
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Approximately 40% of PI assessments at MAS result in a 0% Whole person impairment. There seems
a reluctance by some plaintiff lawyers to concede that the impairment threshold has clearly not been
reached. This is impacting significantly on the MAS caseload.
MAS has taken the following steps in response to the significant increase in the medical dispute
caseload:
• recruited more staff to deal with greatly increasing application numbers,
• provided more space to allow for increasing staff numbers,
• introduced its case management system – Sirius – to more efficiently process applications and
replies,
• recruited more assessors and introduced a system of block bookings to reduce waiting time for
parties seeking a medical appointment (recognising that the assessment of permanent
impairment is technical and requires expertise and that treatment disputes must be assessed by
treating practitioners whose primary ‘business’ is clinical practice and not dispute assessment),
• improved education and training for assessors to improve their report/certificate accuracy rate
(recognising that nearly all medical assessors are acting in a role quite new to them), and
• increased insurers, claimants and legal representative information to encourage more
appropriate applications (recognising that 40% of permanent impairment disputes result in a
whole person impairment of nil [0%]).
MAS receives a large number of queries on a daily basis in relation to progress with applications. MAS
is not aware of any unanswered correspondence or unreturned phone calls.
2.

The greater than 10% whole person impairment threshold

Background 2
Our members indicate that they have a number of clients who have suffered significant physical and psychological injuries
and have been assessed by MAS as having a 10% whole person impairment. Our members indicate that it is difficult to
explain to these people that due to the operation of the legislation they will receive nothing for pain and suffering whereas a
further 1% in their assessment would have resulted in compensation for the loss of enjoyment of life caused by the subject
motor vehicle accident.
To provide an example, one of our members has a client who suffered a significant psychological injury as a result of being
the driver of a truck that collided with an out-of-control vehicle, killing two people in the vehicle. He was assessed as
having a ten per cent whole person impairment due to his psychological injuries. The accident had not had an effect upon
his earning capacity, he did not require domestic assistance and was not receiving further treatment for his injuries. As
such, his claim is worth nothing beyond the $23.45 paid in past out of pocket expenses.
People assessed at 10% whole person impairment have suffered a significant to injury which has had a severe and
detrimental effect upon their enjoyment of life and caused them great pain and suffering. The threshold for general damages
should be reduced.
Question 2
Is it now appropriate to reduce the threshold in light of the disproportion between insurer revenue (premiums) and payout
(damages)?
Response 2
The MAC Act reformed the threshold by which an injured person’s entitlement to NEL would be
assessed. The setting of a higher threshold for NEL loss compensation was considered reasonably
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balanced against reduced Green Slip premiums experienced under the reformed scheme. The position
of claimants who reach, rather than exceed the threshold, is retained across schemes and will be
experienced in any scheme utilising such a feature in an effort to control access to compensation.
If the NEL threshold was lowered to 10% or less, it would impact significantly on premiums as soft
tissue injuries (whiplash) would become eligible for NEL awards. The MAA estimates that to fund this,
would add $60-$80 to premiums. Alternatively, to provide wider access to NEL at no increased cost,
would mean significantly reducing NEL to seriously injured people.
In most cases where an injured person has a serious injury, the extent of non-economic loss will not be
quantified until some considerable time after the accident as NEL entitlements cannot be quantified
until an injury stabilises. Consequently at this stage of the scheme’s development, actual NEL awards
paid to date cannot be expected to fully reflect the ultimate pattern of NEL awards under the MAC
Act.
Claim payments increase gradually and reach a peak around the 3rd and 4th years after the original
underwriting year. The first underwriting year of the scheme will not reach this stage until 2003-2004.
Each accident year, there are almost 100 catastrophic claims which settle for at least a million dollars
each. The average size of these claims is approximately $2.5 million. These claims understandably tend
to take longer to settle than other claims. However, there are individual claims under the new scheme
which have already settled for amounts over a million dollars.
The MAA Compliance Unit has undertaken an audit of insurer files to determine the percentage of
claims for which insurers have made reserve estimates for NEL and to assess whether this is consistent
with the reform objectives. The MAA provided a full report on the audit to the Standing Committee on
Law and Justice in December 2001. The audit report is contained in Appendix 3 of the Committee’s
Report 19 February 2002.
The market-weighted average of all MAC Act claims with NEL reserve estimates, based on the MAA
random audit samples of Green Slip insurers, was 12%. This compares favourably with an actuarial
forecast made prior to the commencement of the Act that the 10% most severely injured claimants
would be eligible for NEL.
Consequently, it does not appear appropriate at this stage of the Scheme’s development to reduce the
NEL threshold. As previously advised to the Committee, ‘if the MAA comes to the view that the Act
is not working as intended, the MAA will make policy recommendations to the Minister’.6
3.

Reasonable offers of settlement

Background 3
Our members indicate they have consistently found that insurers are breaching their obligations under the Claims
Handling Guidelines to provide reasonable offers of settlement.
One of our members indicates that in a case where one of his clients had been assessed by MAS as suffering a greater than
ten per cent whole person impairment due to psychological injuries, the insurance company made an offer allowing only

6
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$35,000 for non economic loss. A practitioner or insurance company with any amount of experience should recognise that
an offer for non economic loss in the circumstances would have to exceed $50,000.00 to be considered reasonable. A
CARS assessment of this matter later awarded $90,000 in damages for non economic loss, almost triple the insurer's
offer.
Response 3
Under the Motor Accidents Compensation Act 1999 (“the MAC Act”) the MAA’s supervisory role has
increased and as a result, the MAA has established a Compliance Branch within its operation. This
Branch monitors insurers’ compliance with a range of guidelines and regulations under the MAC Act,
including the Claims Handling Guidelines. It also investigates complaints brought against insurers in
particular matters.
Any injured person, or their legal representative, can bring a complaint concerning an insurer to the
MAA’s Compliance Branch. This includes complaints in relation to whether an insurer has complied
with its duty to make a reasonable offer of settlement within 1 month of the injury stabilising, or within
2 months of full particulars being provided, whichever is the later.
The following Table presents a summary of complaints about insurers’ handling of CTP claims that
were received by the MAA’s Compliance Branch between 1 July 2001 and 30 June 2002.
Nature of complaint
Alleged failure by insurer to take action eg. not
providing medical reports or not paying accounts
Alleged wrongful action by the insurer
Alleged delays by the insurer
TOTAL

Number of
complaints
36
18
6
60

There was only one complaint out of a total 60 complaints alleging an unreasonable offer of settlement
by an insurer. The claimant’s solicitor complained that the amount initially offered by the insurer for
NEL was too low. Subsequent assessment by MAS determined that the claimant was 5%WPI and
therefore ineligible for NEL.
In conducting the Claims Handling Compliance Audit in 2002, the MAA auditors made a qualitative
assessment of whether insurers were making obviously unreasonable offers of settlement. The a uditors
did not identify any obviously unreasonable offers of settlement made by insurers. An offer of
settlement would have been considered unreasonable if, for example, at the time of the offer there was
evidence on the file that a claimant was clearly eligible for a particular head of damage such as noneconomic loss, but that head of damage was not included by the insurer in the offer.
4.

Contacting Legally Represented Claimant

Background 4
A claims officer from the NRMA recently contacted one of our member’s clients directly less than a week after our
member lodged her claim. The claims officer requested information from our member’s client in relation to, among other
things, her intentions regarding employment. Our client answered and later complained to our member’s office about the
intrusive nature of the questions.
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It is difficult to understand why, more than three years after the commencement of the Act, insurers are still contacting
legally represented clients directly for reasons unrelated to their rehabilitation needs.
Response 4
Without further information about the complaint described above, the MAA is unable to provide
further comment.
Four out of sixty complaints received by the MAA’s Compliance Branch between 1 July 2001 and 30
June 2002 arose because a claimant’s solicitor complained that the insurer had contacted their client
directly. Where the MAA found that inappropriate contact had taken place directly between an insurer
and a legally represented claimant, the MAA asked for the insurer to provide an apology.
The findings of the Claims Handling Compliance Audit indicate that insurers are generally complying
with the Claims Handling Guidelines provisions governing direct contact with claimants (Guidelines
4.1, 4.2, 4.3, 4.4).
Any injured person, or their legal representative, can bring a complaint concerning an insurer to the
MAA’s Compliance Branch. This includes complaints in relation to insurers contacting represented
claimants contrary to the Claims Handling Guidelines.
5.

Disclosure of Documents

Background 5
One of our members indicates that an insurer in a Compensation to Relatives Claim made an allegation of contributory
negligence, relying upon statements it claimed were obtained by an investigator and related to the behaviour of the deceased
person on the night of the accident in which she died. The insurer refused to provide our member’s office with copies of the
statements. Witnesses whom the insurer alleged had provided statements refused to speak to our member’s investigator.
We discovered that there is no provision in the Act to compel the insurer to produce evidence without commencing court
proceedings. The Act therefore aims to avoid litigation but provides no mechanism whereby insurers can be forced to
substantiate their allegations of contributory negligence without the need for court proceedings.
Response 5
The matter raised here was the subject of a formal complaint which the Motor Accidents Authority’s
(MAA) Compliance Branch has investigated.
The compulsory exchange of witness statements and like documents is not presently dealt with in the
Claims Handling Guidelines. The Claims Handling Guidelines are due to be reviewed. The MAA
intends to consider this matter further at the proposed review. The MAA invited the law firm that
lodged the complaint to make a submission in relation to the issue of prior disclosure of material.
The MAA’s preliminary view is that there is considerable merit in mandatory disclosure of information
held by both parties. If such a change were to be adopted, it would require legislative amendment.
6.

Insurers Breaching Claims Handling Guidelines

Background 6
One of our members indicates that an insurer acting on behalf of the Nominal Defendant has been non-responsive to
repeated attempts to obtain treatment for his client and an offer of settlement and medical reports from our member’s
16
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client's treating doctors, breaching its obligations under section 82 and 83 of the Act and Paragraphs 3.6 of the Claims
Handling Guidelines. Further information will be provided concerning this particular instance on request. Our member
has been assured the matter is being investigated by the Motor Accidents Authority but he has received no further
communication from the insurer other than a telephone request for a copy of his file as the insurer's file has been mislaid.
Response 6
This matter is currently under investigation by the MAA’s Compliance Branch.
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Issues raised by the Insurance Council of Australia
Question 1
Does the MAA have a view about the overall operation of the 1999 Act and whether it is matching the reform principles
agreed by all parties (including plaintiff lawyers) during the Miller review of the NSW motor accidents scheme?
Response 1
The reform principles or recommendations formulated by the working party included;
• privately underwritten insurance,
• compensation based upon proof of fault by another person,
• early and defined medical treatment for claimants,
• early provisional decision on liability by insurers,
• determination of disputes concerning treatment, rehabilitation, and care by way of independent
medical assessment,
• objective assessment of impairment as a gateway for non-economic loss,
• an accessible forum for early resolution of disputes over most claims,
• retention of access to the courts for decisions on liability, causation or for non-CTP defendants
and as a forum of last resort,
• more clearly defined benefits, with an emphasis on ensuring that seriously injured and
catastrophically injured persons are properly compensated,
• scheduled fees for health professionals and lawyers undertaking motor accidents matters,
• acknowledgement of reduced profit levels for insurers in response to the above reforms,
• a more competitive market for Green Slips.
The MAA considers the present operation of the Scheme closely reflects the spirit and content of the
recommendations formulated by the working party.
Question 2
Could the MAA comment about the operation of procedures/practices with CARS and MAS and whether they are fully
meeting both the spirit and legislative objects of the 1999 Act? Specifically, could the MAA comment on whether disputes
are genuinely being resolved in a non-adversarial manner with a much greater emphasis on an administrative model?
Response 2
MAS and CARS have been established to promote the progress and timely resolution of claims.
Having jurisdiction to assess interim claims disputes enables the smoother passage of a claim to
finalisation.
The procedures developed to facilitate the processes ensure that the highest standard of procedural
fairness is afforded to parties, information is shared and the process is readily accessible to all parties to
the dispute. Where a claimant is involved in a dispute to be assessed by either MAS or CARS, the
MAA offers an outreach programme through the Claims Advisory Service (CAS) where a claimant will
be provided with procedural assistance and support.
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The alternative dispute resolution processes established requires a move away from the traditional
adversarial approach of both lawyers and insurers and requires improved communication between the
parties.
It has been the experience to date that adversarial disputation at MAS and CARS is most often a
product of the parties to the claims mind set and approach rather than arising from procedures. There
has been a reluctance by some parties to engage in a full and frank exchange of information by way of
completion of lodgement and attesting documentation. It is hoped that familiarity with the process will
assist in a move away from the adversarial approach taken under the old Scheme.
It is acknowledged that the cultural change required will take time.
Question 3
Can the MAA comment about improvements that could be made to the 1999 Act to ensure that time limits on various
procedures cannot be exploited to unduly or unfairly delay the final resolution of claims?
Response 3
If the ICA would expand upon the nature of the problem that is believed to exist the MAA would be
pleased to respond.
Question 4
There are numerous obligations for insurers under the 1999 Act and associated guidelines in terms of handling of claims,
disclosure of information and complying with various time limits. Can the MAA comment about whether similar
obligations should apply to claimants’ legal advisers, as a means of ensuring the speedy and efficient resolution of claims?
Response 4
Private insurers licensed to write CTP business within the NSW Motor Accidents Scheme operate
under a number of duties associated with the pricing and issuing of policies and the management of
claims against policies written or allocated through the Nominal Defendant Scheme.
In order to expedite the passage of a claim through the claiming process, parties to a claim, that is the
injured person, the CTP insurer of the alleged at-fault vehicle and the owner/driver of that vehicle, all
have responsibilities in respect to the timely provision of information.
It should be remembered that legal representation is a service sought by a CTP claimant voluntarily and
almost half of injured people making a claim chose not to engage a legal service provider. However, a
claimant may engage a legal service provider for a number of reasons at various points in the claim’s
passage, depending upon their perceived ability to successfully negotiate the claim’s passage to
finalisation with the insurer.
It is clear to the MAA that there is considerable variation in the quality of legal services being provided
to claimants. Despite running regular forums and training sessions throughout the year the MAA is
aware that there remains considerable ignorance about the operation of the new scheme leading to
claimants being given incorrect advice.
Indeed there are many examples of claimants having contacted the MAA Claims Advisory Service to
indicate that they have been advised that because of the new impairment threshold they have no
entitlement to make a claim, whereas it operates as a threshold only to non-economic loss. This is just
one example.
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As well there are many examples of inadequate and incorrect applications to MAS and CARS that need
to be returned for correction or which are rejected. In addition there are a small number of solicitors
who try and obstruct and thwart the operation of the scheme, for example by advising their client not
to attend medical assessments despite the fact that the client has an obligation under the Act to do so.
As against this there are solicitors who work to achieve the best outcome for their client within the
operation of the scheme. The practitioners have taken the trouble to be informed as to the operation of
the scheme and to understand how the assessment system works. They may take this approach even
though they are critical of the scheme.
The MAA will continue to provide educational resources to the legal profession to assist practitioners
in gaining knowledge and understanding of the scheme. To ensure that those practitioners who are well
acquainted with the scheme are known the MAA is considering providing a public endorsement of
those practitioners who have completed MAA training courses.
It would be inappropriate for the MAA to regulate the manner in which legal services are provided to
CTP claimants, particularly in view of the operation of the Legal Profession Act 1987 as amended by the
Civil Liability Act 2002.
Question 5
Does the MAA have a view about the closer regulation of the legal profession as a service provider to the NSW motor
accidents scheme?
Response 5
See Response to Question 4.
Question 6
What is the MAA doing to address particular issues arising out of MAA’s recent survey of Year 1 claims?
Response 6
The MAA has undertaken a review of year 1 open claims. The purpose of the survey was to identify
what issue might be impacting on the settlement of the more serious claims for the first year of the
scheme.
A major cause of delay (in 40% of open claims) is the failure of plaintiffs (90% of whom are legally
represented) to make counter offers and to provide particulars. The MAA intends to have further
discussions with insurers and the Law Society to assist them in identifying ways in which all parties may
better assist claimants.
Contrary to anecdotal reports from all parties prior to the survey, MAS was not responsible for the
majority of delays. It was the main reason for delay in 17% of open claims. The MAA will continue to
address the delays at MAS by
• Staff recruitment
• Recruitment of more assessors
• Improving accuracy of assessors’ reports by providing tailored training
• Increasing the appropriate use of MAS especially in impairment disputes.
In addition to requesting detailed information from insurers on year 1 claims, the MAA also followed
up directly with claimants to gather their view of the claims settlement process. The MAA has not
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analysed the results of the survey at this stage. However, the MAA intends to make further contact
with claimants where there appears to be a delay due to poor responses from the insurer or the
solicitor, with a view to prompting early attention to these claims.
Question 7
Can the MAA comment about the effect on scheme costs arising from the potential for an injured person to make both a
workers compensation and a CTP claim?
Response 7
Where there is a workers compensation claim involving a CTP covered motor vehicle accident, the
costs are met by the CTP insurer, although the claim may be managed by a workers compensation
insurer. CTP insurers have provided the MAA with anecdotal information on differing approaches to
claims management under workers compensation and CTP. However, the CTP insurers have not
provided any substantive information on possible cost impact.
The MAA has raised the issue with the Motor Accident Insurer Standing Committee with a view to
CTP and workers compensation insurers meeting to discuss the management of overlapping claims.
Question 8
Can the MAA comment on the effect of overlapping workers compensation and CTP claims on the injury management
outcome for an injured person?
Response 8
The MAA is aware of the need for standards in approach and treatment of injured people and seeks to
work co-operatively with WorkCover to ensure comparable approaches. Where there are common
injury areas, the two organisations have worked cooperatively on developing treatment guidelines.
These have included the Whiplash Guidelines and the Anxiety Guidelines and currently, both
organisations, together, with the AMA and the Law Society, have advised on a brochure for MedicoLegal examinations. It is anticipated that this cooperation will be on-going to ensure good injury
management and recovery outcomes for the injured.
Question 9
Could this issue be addressed by placing an obligation on an injured person to make a binding election (within a
reasonable time) between claims? That is, so that an injured person can only proceed to recover benefits under one scheme
Response 9
The MAA does not believe that imposing an obligation on an injured person to make an election would
necessarily ensure the best injury management outcome for the injured person.
Question 10
Can the MAA comment on the recent report of the ACCC into general insurance pricing, and the ACCC’s analysis of
profit levels in the NSW CTP scheme? Are the conclusions of the ACCC in this regard at odds with the findings of the
MAA?
Response 10
The ACCC findings in regard to the analysis of profit levels in the NSW CTP scheme are wrong. The
ACCC report has reported on compulsory third party insurance in NSW, Queensland and the ACT as a
whole and has not attempted to discuss the situation in each separate jurisdiction. The MAA has
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attached advice provided by Adrian Gould of Taylor Fry Consulting Actuaries - Attachment 8
(Appendix 8).
The MAA reports annually to the Standing Committee on Law and Justice on the profit of NSW Green
Slip insurers. The MAA reports profit on an underwriting year basis. This method appropriately
compares premium earned during the year against claims liabilities incurred for that year.
The ACCC figures, based on financial reporting years, are affected by releases of profit or reported
losses from all previous years compared against premium earned during the reporting year.
The basis adopted by the MAA is the appropriate method to evaluate the NSW legislative reforms as it
specifically compares premium collected with claims to be paid out from that premium, and it allows
the period after the reforms to be isolated from the effect of profit or loss experience from the
previous scheme.
Question 11
Can the MAA comment on the outcome of the recent Law Society Settlement Week in relation to claims under the 1999
Act that were presented for settlement?
Response 11
The MAA provided $60,000 towards the 2002 Law Society Settlement Week. The aim of the week is
to identify matters suitable for mediation and settlement. The Law Society has indicated that there will
be an independent evaluation of the outcome of the activities associated with Settlement Week and it is
anticipated that this evaluation will be available shortly.
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Issues raised by the NSW Bar Association
1.

Reporting by Motor Accidents Authority

1.1

The terms of reference for the annual review by the Standing Committee on Law and Justice into the performance
of the MAA requires consideration of the performance of the Motor Accidents Compensation Act 1999 and the
scheme for compensation that it established. In conducting its enquires the Committee is obviously heavily reliant
upon information supplied by the MAA.

1.2

It is thus of concern that the MAA has not provided any critical or independent appraisal of the performance of
the scheme since the introduction of the 1999 Act. The report on scheme performance indicators dated 13
September 2002 supplied to the Committee does not provide recommendations or suggestions for improving the
affordability, effectiveness, fairness and efficiency of the scheme.

1.3

In accordance with the Minister’s obligations under Section 233 of the Act, the General Manager of the MAA
has just concluded a review of the first three years’ performance of the scheme under the 1999 Act. The review
identified a number of issues in relation to the operation of the scheme that require critical evaluation and
discussion:
-

The scheme has experienced some significant teething problems, especially with delays in the conducting of medical assessments.

-

The seriously injured appear to have suffered a significant diminution in their compensation, contrary to the intentions of the new
scheme.

-

It is taking longer to finalise compensation for the seriously injured, despite a supposedly streamlined alternate dispute resolution
system having been put in place.

Response (1.3)
See Response to APLA Question 1 for the Medical Assessment Service.
See the response to the L&J Committee Question 7 on brain injury claims.
Refer to the analysis of finalised leg fracture claims in the MAA’s Report on Scheme Performance
Indicators (see Attachment 6).
The Bar Association has stated that ‘it is taking longer to finalise compensation for the seriously
injured, despite a supposedly streamlined alternate dispute resolution system having been put in place.’
The difference for brain injury is minimal being 3.5% at the end of September 2002 an increase from
563 days to 583 days.
By the end of September 2002, the finalisation rate for serious leg fractures was 33% in the new scheme
compared to 44% in the old scheme. In its survey of open year 1 claims, the MAA found that insurers
had made offers in one third of serious leg fracture claims that were still open. Of the remaining claims:
• Parties agreed that the injury is not stable, or only recently stable (23%)
• Insurers were awaiting particulars from plaintiffs (17%)
• MAS decision were expected (15%)
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•
•
•

12% were CARS exempt and half had commenced litigation
Liability was in dispute but not at CARS (11%)
The claimant also pursuing their workers’ compensation rights (8%).

Of the matters where the insurer had not made an offer, the claimant has made an offer in only 5% of
cases.
The Association is of the view that these are serious issues requiring discussion.
1.4

The Association submits that the MAA should be asked to provide the Committee with a critical analysis of the
performance of the scheme, identifying the weaknesses as well as the strengths. Recommendations for addressing
the areas of weakness should thereafter follow.

1.5

Shortly prior to the deadline for filing of these submissions, the Bar Association was provided with a copy of the
tabled Review of the Motor Accidents Compensation Act 1999. That document does not contain a consolidated
list of recommendations to improve and fine-tune the scheme. Nor does it address the following issues:
•
•
•

1.6

delays in MAS medical assessments;
significantly reduced compensation payable to the more seriously injured; or
delays in the finalisation of claims for the more seriously injured.

Concern also arises in relation to the first premium collection year under the new scheme. The Association
questions whether payments to date have been in accordance with actuarial projections. If payments are below
actuarial assumptions, where has the surplus moneys gone ?

Response (1.6)
No. The MAA has commissioned Taylor Fry actuaries to update the estimate of profit and will provide
the committee with a detailed report on profit.
1.7

The Association further notes that no information has been given to the Standing Committee for the 2002 review
about the performance of the scheme as against the actuarial costings for the scheme.

2.

Non-Economic Loss

2.1

The introduction of the 10% whole person impairment threshold in relation to non-economic loss (NEL) was
designed to eliminate compensation for modest soft tissue injuries whilst preserving full entitlements for the
seriously injured. It was anticipated, that of all claimants, the 10% who are most seriously injured would receive
an award of non-economic loss. Actuarial p rojections anticipated that total payments for non-economic loss would
fall by approximately $100 million from $250 million per premium collection year under the old scheme to $150
million under the new scheme.

2.2

On 31 May 2001 the Special Minister for State with responsibility for the Motor Accidents Authority, The
Honourable John Della Bosca MLC, advised the Legislative Council that he had been informed by the MAA
that there had been 15,000 full claims in the first eighteen months of operation of the scheme and, on that basis,
it could be anticipated that 1,500 accident victims would receive non-economic loss payments for pain and
suffering for that period.
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2.3

Despite addressing the issue of non-economic loss in the Review, some important questions appear to be left
unanswered. For example, there is no information as to what is the budgeted dollar figure for payments of noneconomic loss out of each premium collection year in the current scheme. The Association notes that the figure of
$150 million per premium collection was cited. If this is the correct figure, does the MAA remain confident that
the scheme, as currently structured, will see accident victims from the first premium collection year receive $150
million for non-economic loss? Similarly, does the MAA remain confident that the scheme, as currently
structured, will see 10% of accident victims from each premium collection year receive payments for non-economic
loss?

Response (2.3, 2.7)
Yes. The NEL Performance Audit conducted in late 2001 indicated that up to 12% of claimants
making full claims may be eligible for NEL on the basis that 12% of full claims had reserve estimates
for NEL.
2.4

The Committee may like further information in respect of the following issues:
•
•
•

the amount of money that has to date been paid for non-economic loss for accidents occurring during the first
premium collection year;
the number of claimants injured during the first premium collection year that have to date received payments for
non-economic loss; and
the percentage of claimants from accidents occurring during the first premium collection year that have to date
received payments for non-economic loss.

Response (2.4)
This information is not available by underwriting year.
2.5

The MAA reports that non-economic loss payments in the first 33 months of the new scheme totalled $13
million, compared to $81.4 million for a comparable 33 month period under the old scheme. This is a percentage
reduction well beyond actuarial projections for the performance of the new scheme. The Committee may like to
know - if payments to date are reflective of the performance of the new scheme – whether total payments for noneconomic loss under the new scheme will be reduced by considerably more than $100 million per year?

Response (2.5)
Please refer to the findings of the MAA’s NEL audit – see 2.3 above.
2.6

Payments to the seriously injured decreased under the new scheme, despite the purpose of the 10% whole person
impairment threshold, was to maximise and maintain payments to the seriously injured. The Committee may
like to inquire as to why payments for non-economic loss for those with serious brain injuries have dropped from
$4.5 million for the last 33 months of the old scheme to $1.8 million for the first 33 months of the new scheme?
Similarly, the Committee might like to know why payments for non-economic loss to those with severe leg
fractures have decreased from $10 million in the last 33 months of operation of the old scheme to $2.5 million in
the first 33 months of the new scheme?

2.7

The Committee may wish to raise with the MAA whether it remains confident in light of the above figures that
the 10% of accident victims from the first premium collection year of the new scheme (representing the most
seriously injured) will ultimately receive payments for non-economic loss? (see response to 2.3 above)

2.8

Prior to last year’s Standing Committee review the MAA had conducted an audit of insurers’ reserves and
concluded that insurers were holding reserves for non-economic loss payments in 12% of cases. The Committee
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may wish to know whether this audit exercise been repeated and, of the 12% of claims with non-economic loss
reserve estimates, what percentage has been resolved and in what percentage of those resolved matters was noneconomic loss in fact paid.
Response (2.8)
No. The MAA Compliance Unit will conduct a follow-up NEL performance audit in
August/September 2003.
3.

Affordability

3.1

This is the first of the MAA’s four self-selected assessment criteria. The Bar Association acknowledges that
reforms to the scheme have resulted in the stabilisation of premium levels. Although savings have not been as
great as initially promised by the Government, the CTP premium remains stable whilst all other personal lines of
insurance are experiencing escalating premiums.

3.2

The so-called ‘insurance crisis’ arises as a consequence of a convergence of a number of factors:
-

escalation in international reinsurance premiums as a consequence of September 11;

-

the collapse of HIH; and

-

cyclical features of the insurance industry.

These factors have had a significant effect upon all lines of personal insurance, except for CTP.
3.3

The 1999 Act was designed to stabilise premiums. The reforms have in fact seen CTP premiums remain stable
through a period of unprecedented upheaval in insurance premiums. The absence of any increase in CTP
premiums suggests that insurers are either holding premiums at an unsustainable level as they face escalating
reinsurance costs, or the 1999 reforms reduced the CTP insurers’ costs to the point where they can afford to
reduce their profit margins.

3.4

Affordability involves consideration of more issues than merely the price of a Green Slip. Affordability also
requires consideration of other dollar and social costs associated with the scheme.

3.5

Firstly, there are the costs to injured persons who are now denied proper compensation for injuries which they have
sustained through no fault of their own.

3.6

Secondly, as the scheme succeeds in deterring and minimising compensation, society incurs additional costs through
public hospital and Medicare payments for treatment and Social Security payments for the permanently impaired.

3.7

Finally, affordability entails consideration as to whether society can and should afford a higher premium in order
to ensure proper compensation for those injured in motor accidents. There is no magical improvement in the state
of society when premiums fall under $330 per year. There is, however, a failure in our collective responsibility for
providing a fair society when those seriously injured in motor vehicle accidents are not properly compensated for
their injuries.

3.8

The Committee may wish to know how CPT insurers have been able to hold the price of Green Slips when the
costs of other lines of personal and property insurance are increasing and whether the new scheme has proved to be
harsher than anticipated in reducing benefits to claimants, thus allowing insurers to maintain the price of
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premiums without reducing profit levels. The Committee may also wish to know if it is the long term goal of the
MAA to hold premiums at current levels or to support modest escalation of premiums in line with CPI increases,
so that benefits can be increased in line with inflation.
3.9

The MAA has commented that it anticipates further drops in the price of premiums for metropolitan passenger
vehicles. The Committee may wish to ask whether the drop would be as a result of insurers trimming profit
margins or are there surplus funds available in the scheme? The Committee might also inquire, if there are in fact
surplus funds within the scheme, which does the MAA treat as the greater priority – further cuts to premiums or
returning benefits to the injured?

3.10

The Association notes the MAA’s imperative to maintain premiums below $330 to $350 per year. The
Association submits that the MAA should provide the Committee with reasons as to what makes a $400
premium ‘unaffordable’?

Response (3.8 – 3.10)
Affordability of premiums is measured against a number of criteria including as against AWE. However
the Motor Accidents Compensation Act 1999 changed the operation of the Motor Accidents Scheme
to improve its operation and to achieve a significant reduction in the price of Green Slips.
It is a matter for the government to set the balance between the cost of Green Slips and the level of
compensation. The MAAs responsibility is to ensure that the scheme continues to operate to achieve
this balance.
In relation to paragraph 3.6 the Bar submission is incorrect. No scheme changes effects compensation
for medical costs that would impact upon hospital costs or Medicare. No scheme changes effects
compensation for future economic loss or future medical or care costs that would impact upon the cost
of social security for the permanently impaired. It is wrong and duplicitous to suggest that this would
be the case.
In relation to paragraph 3.7 it is a matter for Government to achieve the balance between affordability
and compensation. It cannot be said that seriously injured persons are ‘not properly compensated for
their injuries’. Every injured person received compensation for all of their economic loss (except first 5
days lost income) and those who are most seriously injured have access to non-economic loss payments
as well.
In relation to paragraphs 3.8 and 3.9, CTP insurance has seen reductions in premiums at a time when
all other insurance products are increasing significantly because of the impact of the Government’s
scheme reforms. The MAA has reported to the Committee on these premium reductions and the fact
that as more information becomes available about scheme performance it if continues to reflect current
trends then there is scope for further premium reductions. The MAA will report further on this matter
in evidence to the Committee.
In relation to paragraph 3.10 as to what constitutes an unaffordable premium, the NSW government
and Parliament endorsed scheme changes to achieve a $100 reduction off the average premium on the
basis that the pre-reform premium had reached a level where it was unaffordable for many members of
the community. It is the role of Government to set just such measures and it is noted that in the
course of the passage of that Bill through Parliament the submissions from the Bar Association to
members suggesting that the level of premium under the old scheme was affordable was specifically
rejected.
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4.

Effectiveness

4.1

The Bar Association accepts that the ANF system has resulted in providing quicker access to payment for early
treatment expenses. It is noted that such compensation is limited to $500, which would pay for only about ten
visits to a general practitioner and/or physiotherapist and would not pay for a single radiological investigation.

Response (4.1)
While insurers are not obliged to pay more than $500 on an ANF, insurers have paid over $1,000 in
individual cases, and have paid more than $500 in almost 20% of ANFs.
4.2

The Bar Association also accepts that the new scheme has resulted in insurers improving the speed with which
they reach determinations as to liability.

4.3

However, there appears to be a fundamental flaw emerging in the new system. Accident victims are not
considered when the insurer makes a formal admission of liability. The claimant knows who is at fault when
another vehicle drives into the back of their vehicle and a formal admission by the insurer is largely irrelevant to
their physical and financial well being.

4.4

Similarly, a significant number of medical practitioners do not charge the accident victim when it is anticipated
that there will be reimbursement by a CTP insurer. The doctor or physiotherapist sends their account direct to
the CTP insurer. The claimant never sees the account. It accordingly makes little difference to an injured
claimant whether the first payment to reimburse the general practitioner or physiotherapist is made ten days faster.

4.5

What really matters to claimants is the amount of money they receive in total compensation and the speed with
which they receive it. These are by far the most important criteria of effectiveness and it is in this area that the
new scheme is showing serious difficulties. There are extensive delays in the operation of MAS. CARS appears
to be ineffective in delivering compensation to claimants in the finalisation of claims.

Response (4.5)
Please see Response to APLA Question 1.
4.6

The Association notes that MAA statistics indicate that the finalisation rate and the average time taken to
finalise claims for serious brain injuries and severe leg fractures has increased under the new scheme. The
statistics raise several important questions that the Committee may wish to consider. For example, what is the
reason for the delays in finalisation of more serious injuries under the new scheme? Is there an issue as to the
effectiveness of the new scheme in terms of the speed at which compensation for the more seriously injured is
finalised? Is this the case for all categories of serious injuries?

Response (4.6)
Please see Response to Bar Association Question 1.3
4.7
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The MAA advise that total payments made to claimants in the first 33 months of the new scheme total $164.8
million, compared to $321.1 million for a comparable 33 month period at the end of the old scheme. This
represents a reduction of 49% in payments to accident victims. It is not clear however whether the total payments
are a reduction in payment to accident victims greater than, equal to or less than the intended performance of the
new scheme. Nor is it apparent why a 50% reduction in payments to the injured result in less than 25%
reduction in premiums or what amount of damages has been awarded to accident victims as a consequence of
CARS assessments in dollar terms.
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Response (4.7)
Claims payments for the first three years of the scheme reduced from $417 million to $207 million, a
reduction of $180 million. This represents the expected savings from the reduction in payment on
smaller claims that are finalised earlier that other claims. The reduction in claim payments is
considerably less than the reduction in premiums, which over this period reduced by $405 million.
4.8

The Committee may wish to consider asking the MAA to provide it with statistics by way of comparison, for a
33 month period under the old scheme from 1996 to 1999, how many accident victims received compensation as
a consequence of verdicts in the District Court and what was the total sum awarded.

Response (4.8)
In addressing the effectiveness indicator, the MAA has compared the first three years of the new
scheme as at the end of September 2002 with the last three years of the old scheme at the same stage of
development. The old scheme covers the period October 1996 to September 1999 as at September
2001. The statistics for both periods would include all verdicts.
4.9

The Committee may wish to know how the Senior Assessment Service is operating and in particular how many
claims have to date been referred to and resolved by the Senior Assessment Service.

Response (4.9)
No cases have yet been referred to the Senior Assessor’s Service. Exempt or exemptible matters may
be referred to the Senior Assessors service for a determination, but this is not binding on either party.
It is important to note that the parties must consent both to the referral and the proposed Senior
Assessor.
The MAA is aware of three current Applications for General Assessment proceeding through CARS in
which the claimant is a minor and the matter is clearly exemptible. The parties in each matter have been
advised of the Senior Assessors Service provisions in the guidelines and their consent has been sought
for the allocation of the matter to a Senior Assessor. If consent is received from the parties the matters
are due to be allocated to Senior Assessors in late December 2002.
5.

Fairness

5.1

The MAA have stated that the scheme is intended to provide a fair and equitable system for claimants, ensuring
that ‘the most seriously injured receive maximum compensation’. This misstates the objects of the Act. Section 5
of the Act defines the objective of the Act in terms of keeping premiums affordable, limiting compensation for noneconomic loss in cases or relatively minor injuries, ‘while preserving principles of full compensation for those with
severe injuries involving ongoing impairment and disabilities’. Nowhere in the discussions or documents relating to
the introduction to the 1999 Act is it suggested that the Act would result in any significant reduction in
compensation for the seriously injured.

5.2

Previous reports to the Standing Committee from the Motor Accidents Authority tested fairness as against the
claims brought by the severely brain injured. The Bar Association had objected to this approach on the basis that
those with a serious brain injury would always be categorised in the 10% of most seriously injured.

5.3

It appears from the statistics that serious brain injury cases are taking longer to finalise. Payments to the
seriously brain injured have decreased by 33%, with total payments for non-economic loss decreasing by over
60%. Although a greater percentage of all payments under the scheme are going to the seriously brain injured
(29% as against 21% under the old scheme), the net effect is less compensation for the seriously brain injured.
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5.4

The situation is even starker in relation to those with severe leg fractures. Rates of finalisation have dropped
more dramatically, whilst total payments have dropped by 51%. Payments for NEL have dropped by 75% and
payments for economic loss have dropped by over 60%.

Response (5.2 – 5.4)
See Response to Bar Association Question 1.3.
5.5

In short, this scheme does not provide comparable levels of compensation to the seriously brain injured or those
with severe leg fractures. This is clear on the MAA’s own figures for finalised claims in those two categories.

5.6

The MAA has concluded that it is ‘fair’ that total payments to those with brain injuries decrease by one third
under the new scheme. The Committee might like to ask the MAA whether it is fair that payments for NEL
under the new scheme for those with serious brain injury drop by 75%, that total payments to those with severe
leg fractures drop by 51% or that total payments for NEL to those with severe leg fractures have dropped by
75%. Is this the intended consequence of the Act?

5.7

Measuring fairness entails consideration of whether injured persons are receiving the compensation to which they
are properly entitled under the Act. The Association is concerned that in measuring the fairness of the scheme the
MAA is not giving sufficient consideration to whether litigants are recovering their full entitlement to damages.
The Committee might wish to inquire on what basis the MAA believes that the objects set out in Section 5(e) of
the Act to preserve principles of full compensation for those with severe injuries are met by current indicators of
dramatic falls in payments to those with severe brain injury and serious leg injuries.

6.

Efficiency

6.1

The MAA states that an efficient CTP scheme is one where as much as possible of the premium dollar is
returned to motor accident victims as compensation. The Bar Association agrees. The MAA’s most recent report
concludes that the scheme’s efficiency has improved because ‘claimant benefits’ have increased from 59% to 64%.
Claimants are certainly receiving a higher percentage of total payments made. However, total payments made
have fallen by nearly 50%. Claimants are receiving 5% more of 50% less. Comparing the first 33 months of
the new scheme as against the last 33 months of the old scheme, claimants are worse off to the tune of $155
million.

6.2

It would appear that the only efficiency improvements in the operation of the scheme have been at the expense of
the injured and those lawyers trying to represent their legitimate entitlements to compensation. There has been no
significant reduction in payments to the medical profession for providing expert opinions. Nor has there been any
significant reductions in insurers’ claims handling costs or in insurers’ acquisition costs.

Response (6.2)
Insurers identify the claims handling costs and acquisition expenses in their premium filings. These
costs have dropped by 15% or approximately $35 million.
Efficiency is based on prospective figures provided in insurers’ premium filing. Insurers have identified
that acquisition costs represent 13% of the premium. Based on the actual premium collected in year 1,
acquisition costs equal $172.35 million.
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Acquisition costs include
o computer systems to house customer databases, interfacing with RTA,
o identify individual policyholder premiums based on filings, relativities and bonus/malus
schedules,
o send renewal notices to 3.5 million customers,
o establishment and maintenance costs for on-line green slips,
o mailing house costs,
o printing costs for production of letters and green slips,
o printing and design costs of brochures required to comply with federal privacy legislation,
GST legislation,
o agents’ commission,
o agents’ training,
o training of counter staff,
o call centres.
As part of the review of their premium filings, the MAA tests the levels of acquisition expenses and
claims handling costs included in their filings against returns provided by insurers to APRA to ensure
comparability.
At a different level, the MAA also provides support to insurers introducing measures to lower expenses
over the longer term. One such initiative is the establishment of e-green slips which will incur an initial
set up cost but in the longer term will be more efficient and convenient for customers and cost
effective for insurers and the scheme.
6.3

In light of the above facts the Committee might wish to ask the MAA for the following information:
•
•
•
•
•
•
•

6.4

the annual dollar value of the expenditure of CTP insurers on acquisition expenses;
why it costs up to $180 million per year to acquire customers when the Government makes purchase of the
product compulsory for registration of a vehicle;
whether the MAA can provide a more detailed breakdown as to where insurers’ acquisition costs go;
whether the MAA has considered if any greater efficiency can be obtained to reduce insurers’ acquisition
expenses;
what steps MAA is taking to ensure greater efficiency and reduction in the cost of insurers’ acquisition
expenses;
what progress the MAA has made with regulation of medical expenses in relation to both reports from
treating doctors and medico-legal experts; and
to what extent the new scheme has resulted in any reduction in the expenditure of CTP insurers on
obtaining reports from treating doctors and medico-legal reports.

The MAA advise that they will be commissioning Professor Ted Wright from the University of Newcastle to
perform a full evaluation of the effect of the Legal Costs Regulations. The Committee may wish to know whether
the study has been commissioned and if so, when the study is due for completion. The Committee may also wish
to know further information concerning surveillance is available such as:
•
•

whether the MAA can provide a breakdown in insurers’ investigation costs between investigations into
liability and surveillance of claimants;
whether the MAA has any concerns about and guidelines regulating the use of surveillance; and
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•

whether the MAA has given any consideration to its obligations under privacy and anti-stalking
legislation with regards to surveillance carried out with claims where it is responsible for payment for that
surveillance.

Response (6.4)
The legal costs study being conducted by Professor Ted Wright will be finalised in April 2003.
The MAA does not have a breakdown of insurers’ expenditure costs.
The MAA has verified that investigators used by insurers are licensed and has audited insurers’
compliance with respect to Claims Handling Guideline requirements for factual investigations. Insurers
have established investigator guidelines and Codes of Conduct, contractual obligations and programs to
monitor and assess the performance of investigators. Insurers and its investigators are subject to State
and Federal Privacy legislation and Privacy Commissions.
7.

Medical Assessment Service (MAS)

7.1

The current operation of the scheme appears to be plagued by delays at MAS. There are complaints that it is
taking up to nine months to obtain a medical assessment on the 10% whole person impairment issue. Although
the MAA was aware of and acknowledged this problem as early as the MAAS Bulletin of March 2002, there
continue to be extensive delays. However no optimal time frame for completion of assessment of a medical dispute
as to whole person impairment, assuming that examination is only required in one specialty, has been decided.
Nor have any performance standards been set for MAS (ie. 70%, 80% and 90% of assessments completed
within set time frames).

7.2

The Committee may wish to inquire into the current state of MAS delays and possibly set an optima l time frame
for completion of assessment of a medical dispute as to whole person assessment and set performance standards.

See Response 1 to Australian Plaintiff Lawyers Association
8.

Claims Assessment and Resolution Service (CARS)

Exemptions
8.1

Section 92 of the Act allows the Principal Claims Assessor (PCA) to exempt claims from being processed
through CARS. An exemption entitles injured persons to have their case determined by a Court rather than a
CARS assessor. An exemption also carries with it exemption from the costs regulations. The Claims
Assessment Guidelines provide for both mandatory and discretionary grounds for exemption.

8.2

As formulated, the guidelines allow for discretionary exemptions in cases where:
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-

a material witness resides outside the jurisdiction;

-

a party other than a CTP is a Defendant to the claim; and

-

where the circumstances of the case involve complex and unusual issues on causation or assessment of
damages.

Report 24 - December 2002

STANDING COMMITTEE ON LAW AND JUSTICE

8.3

As at 31 March 2002, 593 cases had been exempted. Only one case appears to have been exempted on
discretionary grounds.

8.4

It is noted that the PCA has rejected applications for exemption where the Plaintiff or material witnesses reside
in Brisbane and Melbourne. An insurer’s application for exemption in order to allow a CTP claim to be heard
concurrently with another litigated personal injury claim by the same claimant was also rejected.

8.5

The Bar Association is concerned that an unduly restrictive approach is being applied to applications for
exemption on discretionary grounds. The Bar Association is also concerned about the lack of information that
has to date been provided in respect of the Scheme. No information has been provided to date about how many
applications for exemption have been made, how many have been granted and on what grounds. Nor has any
information been provided about the number of applications that have been made for discretionary exemption, on
what grounds discretionary exemptions have been sought and how many such exemptions have been granted. The
Committee may wish to ask the MAA to provide further information about the applications.

Exemptions (8.1 – 8.5)
Total Exemptions
In total there have been approximately 1,365 Applications for Exemption finalised to date, of which
approximately 987 (72%) were Exempted and 344 (25%) were not Exempted, with 5 Settled (1%) and
29 Withdrawn (2%). This total is made up of the three different types of Application, which are:
• Section 92(1)(a) Mandatory Exemptions
1196 (88%)
• Section 92(1)(b) Discretionary Exemptions
61 (11%)
• Dual Applications on both grounds
13 (1%)
• Total Exemption Applications
1365 (100%)
Mandatory Exemptions
There have been approximately 1291 finalised Applications for Mandatory Exemption under Section
92(1)(a) on one of the four grounds listed in Clause 4.1 of the Claims Assessment Guidelines. In total
approximately 948 (73%) of such Applications were Exempted, and 312 (24%) were not Exempted,
with 5 Settled (1%) and 24 Withdrawn (2%).
Of those 948 that were Exempted, some have more than one grounds for the determination, and some
have been determined on the basis of one of the discretionary factors to be considered under Clause
4.23 of the Guidelines and Section 92(1)(b), rather than the ground on which the application may
originally have been sought under Section 92(1)(a). There are 993 reasons given for the 948 finalised
Mandatory Exemptions that were exempted, which were as follows:
o Clause 4.1.1 Denial of Liability
716
o Clause 4.1.2 Contributory negligence of over 25%
10
o Clause 4.1.3 False or Misleading Claim
2
o Clause 4.1.4 Lack of Legal Capacity
124
o 4.23.1 - Heads of Damage not agreed
0
o 4.23.2 - Complex Legal Issues
1
o 4.23.3 - Complex Factual issues
1
o 4.23.4 - Complex Quantum Issues
4
o 4.23.5 - NEL and complex issues
0
o 4.23.6 - Complex Causation Issues
1
o 4.23.7 - Injuries not stabilised in 3 years
2
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o
o
o
o
o
o
o

4.23.8 - Indemnity/Insurance Issues
4.23.9 - Deemed Denial 81(3)
4.23.10 - Witness outside NSW
4.23.10 - Claimant outside NSW
4.23.11 - Non CTP parties
4.23 - Other Reasons
Total 92(1)(a) Reasons

0
123
0
3
1
5
993

Discretionary Exemptions and Combined Applications
Overall there have been approximately 61 finalised Applications for Discretionary Exemption under
Section 92(1)(b) and 13 finalised Combined Applications under both Section 92(1)(a) and Section
92(1)(b), totaling 74 such applications in this category. In total 39 (53%) of such Combined
Applications were Exempted, and 32 (43%) were not Exempted, with 0 Settled (0%) and 3 Withdrawn
(4%).
Of those 39 that were Exempted the reasons were often as a result of one or more of the factors
outlined in Clause 4.23 of the Guidelines, or as a result of one of the mandatory exemption grounds
from Clause 4.1 of the Guidelines under Section 92(1)(a) and the breakdown of the reasons given are as
follows:
o 4.23.1 - Heads of Damage not agreed
0
o 4.23.2 - Complex Legal Issues
2
o 4.23.3 - Complex Factual issues
2
o 4.23.4 - Complex Quantum Issues
2
o 4.23.5 - NEL and complex issues
0
o 4.23.6 - Complex Causation Issues
1
o 4.23.7 - Injuries not stabilised in 3 years
5
o 4.23.8 - Indemnity/Insurance Issues
0
o 4.23.9 - Deemed Denial 81(3)
9
o 4.23.10 - Witness outside NSW
2
o 4.23.10 - Claimant outside NSW
8
o 4.23.11 - Non CTP parties
1
o 4.23 - Other Reasons
0
o Clause 4.1.1 Denial of Liability
12
o Clause 4.1.2 Contributory neg. of over 25%
0
o Clause 4.1.3 False or Misleading Claim
0
o Clause 4.1.4 Lack of Legal Capacity
11
o Total 92(1)(b) Reasons
55
Assessment
8.6

The MAA initially appointed sixteen assessors, of who fourteen are still willing to perform assessment work. Of
those fourteen, three were designated key assessors for the purpose of accumulating early experience with the
assessment process. The panel of three key assessors has been expanded so that there are now additional assessors
performing assessments. However, not all of the originally appointed assessors have yet been given work.

8.7

The legal profession was consulted as to the appointment of assessors and the appointment of the three key
assessors.
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8.8

Further, the remuneration paid to assessors has not increased over the three year period of the operation of the
scheme. Some assessments are proving lengthy, with multiple preliminary conferences and large numbers of
medical reports to be read. The Committee might like to ask the MAA whether it has reviewed fees paid to
assessors in light of the experience in operating CARS and whether the MAA propose to increase assessors’
remuneration in accordance with CPI increases.

Assessment (8.6 – 8.8)
Response
The number of Assessors on the panel who have been allocated matters has expanded, and will
continue to expand, as the number of applications that are ready to be allocated for assessment
increases. This increase in applications is now occurring, with more applications for General
Assessment having been lodged with CARS in the eight weeks since 1 October 2002 (over 380) than
were lodged in the prior initial three years of the scheme (363).
To date 8 of the original 16 assessors have been allocated matters, including the three key Assessors
who are members of the Senior Assessors Service, as well as five other assessors.
The remaining Assessors on the appointed panel who have not as yet been allocated any matters have
been invited to attend a CARS Assessors conference on Wednesday 27 November 2002, with a view to
allocating matters to them for assessment thereafter.
The fee structure originally set for CARS Assessments has been reviewed. The amount allowed for a
Preliminary Assessment and Preliminary Telephone Conference, which represents the majority of work
that has been undertaken by the Assessors to date, has been increased from $300 to $400.
It is anticipated that the next Review of CARS Assessors Fees will occur in April 2003 when the
Assessors Panel is likely to again be reviewed given the current increase in Applications to CARS.
Claims Advisory Service
8.9

The MAA states that the Claims Advisory Service does not provide any ‘legal advice’. The MAA has stated
‘most callers are seeking information about how to make a claim and what may be covered under the scheme’.

8.10

A continuing difficulty with the MAA’s position in relation to the Claims Advisory Service not providing legal
advice is that information about what is covered under the scheme must involve the provision of legal advice. To
advise a claimant whether or not they may be entitled to recover damages for the provision of voluntary domestic
assistance is the provision of legal advice. To advise a claimant as to their entitlement to cover out of pocket
expenses, economic loss and general damages without providing additional information about the entitlement to
recover damages for loss of superannuation benefits and the provision of voluntary domestic assistance, may be
thought to be negligent advice.

8.11

The Association is concerned with the operation of the Service and submits that the Committee should seek
clarification as to whether the Service provides advice as to the damages the claimants may be entitled to recover or
whether it has advised claimants about their entitlement to recover lost wages. The Association is also concerned
about the fact that the Service may be providing advice about the entitlement to recover lost wages without
providing advice about the entitlement to recover lost superannuation benefits. Such advice constitutes negligent
advice.
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Claims Advisory Service (8.9 – 8.11)
Response
The Claims Advisory Service does not offer advice on whether a claimant has an entitlement to any
particular head of damage. It has no role in establishing whether an entitlement exists. Clients of the
service are advised to discuss their entitlements with the insurer, or to seek legal advice if they are not
confident of their ability to manage matters themselves.
The service does not quantify losses and would suggest that any client seeking assistance in
quantification should consult a suitably qualified legal practitioner.
Where a client seeks assistance in settling an amount of damages, and does not want to seek legal
advice, the Advisory Service recommends that the client seek to have the matter assessed by the Claims
Assessment and Resolution Service. This provides the client with the benefit of guidance by a legally
qualified assessor and an independent assessment of the true value of the claim.
The Claims Advisory Service does not give legal advice. All replies to requests for legal advice are
prefaced by the statement that we are unable to provide legal advice and if this is the advice sought,
then the client should see a lawyer.
The Service does not give any specific information about the components of any head of damage
including lost earnings.
It may be of interest to the Committee that the Claims Advisory Service has taken approximately
40,500 calls to date (November 2002) since its inception in 1999. Of these calls nearly 5,000 have been
from legal practitioners seeking procedural advice on the scheme or assistance with claims. There are
many instances where practitioners contact the service seeking legal advice or guidance in managing
their claims. In these instances procedural advice is offered and is usually gratefully received. Many
members of the profession are glad of a service which can answer questions about the day to day
management of the claims. Some are disappointed that there is no legal advice offered. These people
are referred to the relevant professional association, either the Law Society or the Bar Association for
advice.
The bulk of the work done by the Advisory Service is assisting in make new claims, identifying the
vehicle at fault, providing claim forms or referring to insurers for forms, giving a general overview of
the scheme and offering to explain any procedural issues arising during the course of the claim.
9.

Insurer Compliance

9.1

The MAA is charged with ensuring that the insurers under the scheme comply with various obligations imposed
on them by the Act, Regulations and Guidelines. To this end the MAA has appointed a Compliance Officer.

9.2

In its review of the Motor Accidents Compensation Act recently tabled in Parliament, the MAA has indicated
that significant delays are occurring in the scheme following the insurer making its first offer of settlement. Most of
those offers of settlement make no allowance for non-economic loss. A plaintiff’s solicitor needs to ensure that
there is no entitlement to non-economic loss before being in a position to respond by engaging in settlement
negotiations. Delays in MAS are preventing plaintiffs’ solicitors from rapidly determining whether there is or is
not an entitlement to NEL.
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9.3

It is not reasonable to expect a solicitor to have the necessary medical expertise to determine whether a claimant is
entitled to recover non-economic loss. In most cases it will be prudent for the solicitor to obtain medical evidence
before advising their client that they have no entitlement to NEL. Delays in MAS contribute to delays in
settlement.

9.4

Further, it is easy for insurers to make a low opening offer. The legislative requirement is that the opening offer
be ‘reasonable’. The Committee might like to inquire whether the MAA has performed any qualitative
assessment as to how ‘reasonable’ the opening offers are.

Response (9.4)
Please refer to response to APLA Question 3.
9.5

The MAA has advised that a sample indicates that 12% of cases have a reserve for non-economic loss. The
Committee might like information concerning the nature of these offers, for example:
•
•
•

the percentage of initial offers contain a component for non-economic loss;
details of any audits the Compliance Officer has conducted to date; and
whether ht e work of the Compliance Officer has raised any concerns about insurer compliance with
obligations.

Response (9.5)
The percentage of initial offers containing a component for non-economic loss is not known. See
response to Bar Association Question in 9.4.
Please see response to the Committee Question 1.1 in relation to audits the Compliance Branch has
conducted. Please also see the Draft Claims Handling Compliance Audit Report.
9.6

Section 73 of the MACA requires the claimant to submit a claim form within six months of the date of
accident. If the claim form is submitted later than six months the claimant is required to provide a full and
satisfactory explanation to the insurer. If the insurer rejects this explanation, a CARS assessor can determine
whether the application is full and satisfactory. The Committee may wish to obtain further information
concerning these applications, such as:
• the number of applications involving ‘full and satisfactory’ explanations for late claims determined by
CARS assessors to date;
• the percentage of cases in which the explanation was challenged by the insurer and found by the assessor to be
a ‘full and satisfactory’ explanation;
• whether the MAA audits the performance of insurers who are making reasonable offers of settlement within
the specified time frame as required by Section 82; and
• the percentage of insurers’ first ‘reasonable’ offers that contain an allowance for non-economic loss

Response (9.6)
A total of 75 applications relating to disputes concerning section 73 late claims were lodged with the
Claims Assessment and Resolution Service from 5 October 1999 to 14 November 2002.
Of these disputes, 46 have been finalised (61% of all 75 disputes lodged). The breakdown of the
outcomes of those finalised disputes is as follows;
• A late claim may not be made 4
(9%)
Report 24 – December 2002

37

LEGISLATIVE COUNCIL
Fourth Report

•
•
•
•
•

A late claim may be made Dispute Withdrawn Matter Settled Application Rejected Total Section 73 disputes finalised

25
9
6
2
46

(54%)
(20%)
(13%)
(4%)
(100%)

In addition, there are 29 disputes pending (39% of all claims lodged) that have not yet been finalised.
Of these unresolved disputes 12 have been allocated to an Assessor for determination, and 17 matters
are yet to be allocated as they are still only in the Application and Reply stages.
In relation to offers of settlement and MAA audits of insurers, please refer to response to APLA
Question 3.
10.

Costs Regulations

10.1

The 1999 Act regulates the recoverable party/party legal costs in cases that are not otherwise exempt from
CARS. Recoverable costs are based partly on a fee for service and partly linked to the total sum recovered. The
MAA has agreed in principle that it was appropriate to index those fixed legal costs. It is accepted that at the
same time it would be appropriate to index the thresholds.

10.2

The Regulations currently fix the cost of a solicitor or barrister attending an assessment conference under Section
104 of the Act at $400. That amount has not been increased since the Act was introduced in October 1999.
The Committee might like to know when the MAA intends to index the fixed fees recoverable under the Act.

Response (10.1 –10.2)
As indicated in the Scheme Review report, the MAA considers it is appropriate that the cost scales be
reviewed and will consult with the industry, legal and medical profession in undertaking that review.
10.3

In response to questions on this subject for last year’s Standing Committee Review, the MAA stated that it had
engaged the Justice Policy Research Centre to review the impact of Legal Costs Regulations. The Committee may
like information about the Centre’s report and what action has the MAA has taken as a consequence of receipt
of that review.

Response (10.3)
See Response to Standing Committee Question 1.5.
See Response to Bar Association Question 6.4.
11.

HIH – CIC/FAI

11.1

On 16 March 2001 the HIH Group was placed in provisional liquidation. As a consequence, two of the CTP
insurers under the scheme owned by HIH (CIC and FAI) were also placed in provisional liquidation. The
MAA thereupon exercised its statutory responsibilities and had the Nominal Defendant take over liability for
claims brought against policies issued by CIC and FAI prior to 1 January 2001.

11.2

The MAA’s actions raise a number of important questions. For example, what does the MAA estimate its
current liability to be for the CIC/FAI tail and how is the MAA funding the payment of tail claims ? The
Committee may like the MAA to provide information on the anticipated impact funding the CIC/FAI tail will
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have on premiums and profits including any performance standards imposed by the management agreement with
Allianz.
Response (11.2)
The discounted liability for the run off claims to be settled plus claims handling expenses less
reinsurance proceeds has been estimated by the actuaries Taylor Fry at $423.8 million, based on actuals
up to 31 December 2001 and estimates to 30 June 2002. The review of these estimates by the
Government Actuary found this to be acceptable. This amount has been shown in MAA’s accounts in
the 2001-02 financial year as Provision for Outstanding Nominal Defendant Claims (Current $152.2
million and non-current $271.6 million).
The NSW Treasury funds the MAA for the above disbursements against claims made by MAA. The
Treasury continues to fund the claims and other ancillary payments out of the Insurance Protection
Tax.
The Insurance Protection Tax Act 2001 Act specifically provides that insurers are not to include the tax in
premiums. The MAA monitors this in premium filings and guarantees there will be no impact on CTP
premiums.
11.3

In response to questions submitted to the Standing Committee for the 2001 review of the MAA, the Authority
stated that as of December 2001, ‘Allianz has advised that all accounts (for payments to service providers on the
CIC/FAI tail), are up to date’. The Committee may wish to ask the MAA for information about the
timeliness of the payment of accounts over the past twelve months.

Response (11.3)
The MAA made the following payments to claimants and service providers (including legal expenses):
• April to June 2001 period $32.4 million,
• during 2001-02 financial year $130.2 million,
• for the period 1 July to 14 October 2002 - $31.57 million.
There was an initial start up delay due to uncertainties about the funding plus dislocation due to office
relocation and staffing shortages. During the last 12 months the process was much smoother and
payment status is up-to-date for both claims and service provider expenses.
Last year a temporary bottleneck was experienced because of the pre-16 March 2001 legal and service
provider expense claims. MAA after consultation with the HIH Liquidator agreed in October 2001 to
pay these pre-liquidation matters.
• Delays of 60 days or more (commencing November 2001) were experienced by late submission
of the accounts in correct form with deeds by lawyers and service providers. Also this process
required verification of earlier payments to the providers to avoid double payment as some
invoices concerned services provided 7 years back.
Delays of 30 days or more in payment of service providers occurred for the following reasons:
• Conversion of computer systems to POLISY to get better reporting and rationalise with
Allianz’s system,
• Staffing problems as the HIH run off had a 30% staff turnover,
• Dislocation due to the shifting of office from old premises to Allianz building,
• Submission of incorrect invoices and without deeds, where needed,
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•
•

Double-billing by the Barrister directly and again through the Solicitors,
Inadequacy of accounting systems in Solicitor firms to raise invoices in correct format.

12.

MAA Advertising/Sponsorship

12.1

The MAA appears to be embarking on a program as a major sponsor of rugby league. In addition to a
$500,000 per year sleeve sponsorship of the South Sydney Rugby League team, the MAA has this year gone on
to sponsor a number of other league events.

12.2

The Committee might wish to seek information as to the cost and manner of sponsorship/advertising this year. In
particular, the breakdown of specific events for which sponsorship was provided and the relative cost of
sponsorship, field signage, hospitality and so forth. The Committee may also like to inquire whether there has
been any research as to the effectiveness of rugby league sponsorship in promoting the ‘Arrive Alive’ safety
message.

In early 2002 the MAA entered a Partnership with South Sydney District Rugby League Club. The partnership
provides the MAA with access to the team players to deliver the MAA’s road safety messages to its key target audience,
young males between the ages of 17 and 25. Players undertake celebrity presentations across the State, media interview
appearances and participate in state-wide road safety initiatives. A video concerning the MAA’s sponsorship of South
Sydney has been included as Attachment 9 (Appendix 9).
The Partnership also provides branding opportunities that include the placement of an MAA road safety message on the
official team apparel. The MAA Rabbitoh partnership is promoted under the road safety campaign title of Arrive alive.
In addition, the MAA has taken the opportunity to sponsor two other league events during 2002 including the Australia
v Great Britain Test Match held in Sydney and the 2002 Telstra Premiership Finals Series
The costs for these two events were as follows:
Direct Sponsorship Costs
Operational Costs

Test Match
50,000
85,000
($20,000 subsidised public
transport costs)

Finals Series
210,000
260,000
(includes subsidised public
transport
and
media
placement )

The purpose of these sponsorships was to capitalise on the MAA’s sponsorship with South Sydney, and to promote the
MAA’s road safety role and road safety messages with a broad based audience. The sponsorship of both events included
field advertising and road safety message promotion opportunities such as providing subsidised public transport, and using
the teams for media promotion opportunities. Sponsorship of the Finals series provided the MAA with a unique
opportunity at minimal cost to use the captains of all teams in a road safety television advertisement aired during the
screening of the matches.
Evaluations of the sponsorships are currently being undertaken. However, preliminary advice indicates that the events
have been effective in increasing awareness of the MAA’s road safety agenda and messages. For example the Australian
viewing audience for the Grand Final was more than 3.5 million.
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13.

Insurer Profits

13.1

In response to a question from the Bar Association for last year’s Standing Committee review, the MAA
estimated that the likely percentage profit to be made by CTP licensed insurers on the first year of operation of the
scheme would be 5% of gross premiums. The Committee might like to know whether the MAA remains of the
view that the likely insurer profit on the first premium collection year under the new scheme will be 5%? If not,
why the change?

13.2

The Association notes that reference is made to the table supplied by the MAA and printed at page 93 of the
Standing Committee’s February 2002 report. The table contains a projected cash flow for premium collections
during the first year of operation of the scheme. Those projections budget for payouts for bulk billing and to
claimants of $245 million by 30 September 2002. The Committee may wish to know the total amount paid for
bulk billing and claim payments from the first premium writing year under the new scheme as at 30 September
2002 and the reason why the scheme not performing to budget expectations.

Response (13.1 & 13.2)
The MAA has commissioned Taylor Fry actuaries to update the estimate of profit and will provide the
committee with a detailed report on profit.
14.

Insurance Gap Between CTP and Public Liability

14.1

The Bar Association has previously forwarded to the Motor Accidents Authority both on an informal and
formal level submissions regarding an emerging gap between public liability and CTP insurance. A copy of those
submissions is annexed for the reference of the Standing Committee on Law and Justice.

14.2

In short, until 1 January 1996, all accidents that arose out of the use or operation of a motor vehicle were covered
by the CTP policy. However, with amendments to the definition of injury contained in the Motor Accidents Act
1988, the CTP policy only answered claims for injury that arose out of the use or operation of the vehicle and
involved either the driving of the vehicle, a collision with the vehicle, the vehicle running out of control or a defect in
the vehicle. It thus became possible for there to be accidents arising out of the use or operation of a vehicle which
should not fall within the scope of the Motor Accidents Act 1988 or its successor, the Motor Accidents
Compensation Act 1999.

14.3

Unfortunately, public liability insurance has not moved to cover this gap. Many public liability insurance policies
still retain a broad exclusion for any accident arising out of the use or operation of a motor vehicle.

14.4

In circumstances where an accident occurred on or around a motor vehicle arising out of the use or operation of
that vehicle but not falling within the definition of injury, the Defendant could find themselves uninsured and the
injured Plaintiff could find themselves uncompensated if the Defendant proved impecunious.

14.5

There is no doubt widespread public ignorance as to the existence of this gap. Members of the public would be
unaware that they are not fully insured, despite having both CTP and public liability policies. Commercial
organisations, especially those that use fleets of motor vehicles, may be in an even riskier position.

14.6

The Association submits that it is undesirable to have a gap between CTP and public liability policies for
accidents occurring on or around a motor vehicle not falling within the statutory definition of injury. The
Association is of the view that the gap should be closed by the MAA.
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Response:
This matter was raised at the May 2002 meeting of the Motor Accidents Council. The MAA, through
the Motor Accidents Insurers Standing Committee, has referred the matter to the Insurance Council of
Australia (ICA). The MAA understands that the issue is being examined by the ICA’s Liability
Working Party.
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Chapter 3

Questions without Notice

Transcript of Public Hearing held on Monday 2 December 2002
Mr DAVID BOWEN, General Manager, Motor Accidents Authority, Level 22, 580 George Street, Sydney,
Ms CONCETTA RIZZO , Manager, Insurance Division, Motor Accidents Authority, Level 22, 580 George
Street, Sydney, and
Dr STEPHEN JOSEPH CLOUGH, Principal Compliance Officer, Motor Accidents Authority, Level 22, 580
George Street, Sydney, affirmed and examined:
Mr RICHARD JOHN GRELLMAN, Chair, Motor Accidents Authority, Level 22, 580 George Street, Sydney,
sworn and examined:
CHAIR: Could you briefly outline your qualifications and experience as they are relevant to the terms
of reference for this inquiry?
Mr BOWEN: I have responsibility for the management of the Motor Accidents Authority and as such
for the implementation of the scheme introduced by the Motor Accidents Compensation Act.
Mr GRELLMAN: My relevance to the inquiry is as chairman of the board of both the authority and
the Motor Accidents Council. It acts in a governing capacity and as chairman I have a role to ensure that the
board remains focused on the important issues regarding the scheme.
Ms RIZZO: I am responsible for significant aspects of the implementation of the Act and I am
responsible directly to the general manager.
Dr CLOUGH: In my role as the principal compliance officer I am responsible for ensuring that
insurers are complying with their statutory requirements under the CTP scheme.
CHAIR: Mr Bowen, I understand that you have a written submission before the Committee. Is it your
wish that that submission be included as part of your sworn evidence?
Mr BOWEN: Yes, that is correct, Mr Chairman.
CHAIR: Mr Grellman, I think it is agreed that you proceed first to make a short statement to the
Committee as you have to leave somewhat early.
Mr GRELLMAN: Thank you, Chairman. Firstly, might I apologise to you and the Committee for my
inability to stay for the entire period of the hearing. I do have a clash courtesy of a longstanding commitment to
be in another place attending a board meeting. My opening comments will be brief. I thought I would firstly
make some comments regarding the governance of the authority. As I have said, I chair the board. It is a board
of six people. Each member of the board has no alignment with any service providers or stakeholders in the
scheme. So it is an independent board. The board was consistent for the first three years of the scheme with a
change that has only just occurred—one change. It is that Alison Ray has stepped down after 10 years service
under the various Acts governing the scheme and has been replaced by Mr Alan Hunt. Alison Ray was the
deputy chairperson and that position has been taken by Penny Le Couteur, who is present here today as an
observer.
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The board of directors meets bimonthly but a number of special board meetings are called from time to
time. As recently as last Friday we had the need to bring the board together. So it probably meets about a dozen
times a year. It is focused on the integrity of the scheme; the way the scheme is operating. It is clear on its role as
a board to effectively govern and hold management accountable for their actions. It is therefore clear to the
board that it is management that do most of the day-to-day work in terms of the monitoring and management of
the scheme. In addition to the board, from the governance point of view, we have the Motor Accidents Council.
That is made up of eight independent individuals. The general manager, the chairperson and the deputy chair
also sit on the council.
I will not go through the names of the individual council members; it probably will not help much. But I
will mention that we have two representatives from the insurance industry, two health practitioners, a motorists
representative, an injured persons representative, two legal practitioners and a consumer representative. So you
can see that the idea of the council is that we have a group of people who broadly represent either service
providers or members of the public who interface with the scheme in one capacity or another. As such, it is a
very good forum for the authority to keep key stakeholders and service providers apprised of developments in
the scheme. It is an advisory body, an information receiving body on behalf of their various constituents. It has,
therefore, no real authority but it is a convenient and very hard-working group of people who often get involved
in specific issues that might need dialogue where different and competing points of view can benefit from open
discussion. Also, through the members of the council, it is a very convenient way to convey information to their
constituents on the way the scheme is performing.
The final comment on governance is that we have a board audit committee which is chaired by Penny
Le Couteur, the deputy chair of the board. This committee looks primarily at financial and control issues in
somewhat more detail than the board is able to confront.
The main qualification that I would like to put before the Committee—it will read very similar to what
was said last year—is that this scheme that is continuing to develop. Three years into a long-tailed scheme is still
a little early to be drawing any definitive conclusions. If last year we were dealing with a scheme in its early
adolescence, I think we would probably have to say that we are still in our teenage years. There are characteristics
that are identifiable but it is still developing and it may well be a year—perhaps even a little longer—before we
can be sure of the way the scheme is performing.
Having said that, there are some early pointers in terms of scheme performance. David and his
colleagues will be taking you into more detail in that regard shortly. Suffice to say, as the authority continues to
form its own view as to whether the scheme is performing properly—you will recall that we do so by looking
under four headings of affordability, effectiveness, fairness and efficiency—we remain content that the scheme
appears to be operating well. We are certainly not complacent. There is a philosophical change of approach being
adopted by us as a regulator in relation to this scheme compared with perhaps the way we might have operated
as a regulator under the old scheme. We attempt to form an early view as to whether or not any issues might be
developing in the scheme that require attention and move on those before the event rather than waiting until all
the statistical and actuarial data confirm that there is something happening and then try to fix it when the trend
has well and truly become entrenched.
In conclusion, if I could simply invite you to look forward to what I hope is an encouraging report.
There certainly is no complacency within the MAA. We are watching it very carefully. But sitting here today, we
do believe that all of the key indicators are pointing to a statutory scheme that is performing as well as we could
have hoped at this point in its life.
CHAIR: Just a moment ago you said in general terms that in your view the scheme is operating well.
On the basis of your background, professional expertise and the role you play chairing the Motor Accidents
Council, what do you mean in slightly more detail about the scheme operating well? I assume you mean it is
operating on an actuarially sound basis but you would add some words of caution given that it is, as you say, a
long-tailed scheme?
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Mr GRELLMAN: Yes. The immediate pointer which we will be talking about in more detail this
afternoon is the price that the underwriters feel comfortable to write their business at. The price of course is a
reflection in one line of all the stresses and strains of a scheme like this. It reflects the costs of the capital needed
to support the business in their own balance sheet. It reflects their own actuarial forecasts of the way the scheme
is producing claims that will ultimately have to be met at some future point in time. On a simple point, the
pricing that the underwriting community is prepared to write the product is holding and over the life of the new
scheme it has been heading down—not markedly or materially, but heading down.
We take the view that the underwriting community—because it is privately underwritten—needs to get
an adequate return on their capital. Otherwise they are not going to write the business, and if they do not write it
then we have a whole different scheme to think about. The fact that prices have been easing back I think it is a
positive sign. In fairness to the underwriting community, I would have to say that, as Concetta will tell you in
more detail, only about 15 per cent of claims so far have actually gone through to conclusion—from year one,
something in that vicinity, about 85 cent open claims from the first year.
Ms RIZZO: Put in terms of payment, about 20 per cent of payments have gone through.
Mr GRELLMAN: So there are still 80 per cent of incidents in the first year yet to be resolved and a
cheque drawn. That is where the actuarial forecast comes in, but the underwriting community are taking a
realistic view about that future exposure, and that is holding prices.
CHAIR: Mr Bowen, are you wishing to table the insurer profit report at this point?
Mr BOWEN: Yes. I have that report. I was going to comment on it in my opening comments and then,
if the Committee wishes, Ms Rizzo can give a broader presentation. We can table it and distribute it and when
Mr Grellman is finished we can go on with it in a little bit more detail.
CHAIR: Yes, we will follow that course, thank you.
Insurer profit report tabled.
Mr Grellman, you will recall that in past years we have asked you some questions about the number of
insurers writing this type of business. I take it that the number of insurers is stable? It is as it was last year?
Mr GRELLMAN: Yes.
CHAIR: Some of those insurers account for a large part of the business that is written? Is there any
prospect, in your view, of any new competitors, new insurers, entering the field?
Mr GRELLMAN: It remains an aspiration. At the moment, though, to be realistic, given the relative
uncertainty facing the underwriting community globally on the back of a whole range of issues, firstly, and
secondly, given that this scheme is relatively young and new players would want to be as satisfied as they could
be that there was actual as opposed to perceived stability, the likelihood of attracting a new underwriter would be
somewhat remote just at the moment. But it would be very healthy for the scheme if we could attract one or
more fresh underwriters to take up part of the risk.
CHAIR: From an insurer's point of view would the long-tailed nature of business be an unattractive
feature of this class of insurance?
Mr GRELLMAN: I am probably not the best person to comment on that but I think the underwriting
community look at the sort of return they can get on the capital employed. That is one of the key drivers to
determine whether or not they are prepared to persevere, and short-tailed business has a different capital
dynamic to long-tailed. As long as they can get a reasonable return on capital they are probably content to
remain. My own impression is that this would probably be regarded by those writing the business at the moment,
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albeit with an air of uncertainty because of the immaturity of the scheme, as a reasonably attractive part of their
book. But it would be a good question to ask an underwriter. They may have a different point of view.
CHAIR: As you are aware, Mr Bowen has tabled the insurer profit report. We will be inviting him
shortly to speak to that and to other matters. Is there anything you would wish to say about that? I assume you
are aware of its contents?
Mr GRELLMAN: Yes, I am, and I mentioned as part of my opening address that there was a special
board meeting last Friday. It was to look at the draft paper that was coming to this Committee. So, I am familiar
with its contents and I am content that the paper as now tabled is a fair reflection of our view of the scheme.
Again, you may find that the insurers have a slightly different view on some aspects, but we are exercising our
independent role as regulators to come to our own view as to how we think profits have been unfolding (in
retrospect).
CHAIR: No doubt we will be asking other questions following what Mr Bowen has to say to us about
the content of the insurer profit report. Is there anything additional you would like to say at this stage?
Mr GRELLMAN: No, thank you.
CHAIR: Mr Grellman, is there anything you would like to add for the benefit of the Committee
regarding the role of the Motor Accidents Council?
Mr GRELLMAN: I think I have said all I wanted to say. Given the opportunity to expand on one
aspect, I will take that opportunity. That is, in light of the fact that the council tries to do to ensure it has as
broad an understanding of the scheme as possible, we have taken to having council meetings in different
locations from time to time. For example, we have met out at the Royal Ryde Rehabilitation Centre at Ryde.
That is an opportunity for us to take the council into an arena where actual services are being provided following
a motor vehicle incident and we intend to continue that practice going forward. I think the council probably
finds the occasional change of venue quite helpful and practical. Save for that, I do not think I need to say much
more about the council.
CHAIR: From the point of view of a model of governance, is the council working effectively vis-a-vis
the authority itself?
Mr GRELLMAN: I think it is a very effective model. We have a situation with a board that can govern
the scheme without any accusations of vested interest. There is no need for directors to leave a hat on the rack
outside the boardroom. They come in there quite independent of the scheme and the service providers, but to
have a council in an advisory capacity to use as a pipeline back to their own constituents and through the same
pipeline to hear what they are saying to us and through us to the board, I think is a very good governance model.
When it was identified for this scheme I think it was somewhat unique in Australia and three years in I would
have to say it is showing all the signs of being a very good governance model which I would be recommending
to any other statutory schemes that are thinking about their own governance.
(Mr Grellman withdrew)
CHAIR: Mr Bowen, I invite you to make an opening statement to the Committee regarding general
issues and also the insurer profit report that has just been tabled this afternoon.
Mr BOWEN: Thank you, Mr Chairman. We welcome the opportunity to again present a submission
and answer questions on the operation of the scheme. Each year we are daunted as we go into this process but
we find it a very valuable one to synthesise all the various bits of information and put them down in a collected
form. In addition to the reports that have been tabled today I draw the attention of the Committee—I am sure
all the members are aware—to the fact that the Minister recently tabled a review of the scheme in accordance
with the provisions of the Act. That review was wide-ranging. It encompassed all the provisions. It looked at
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licensing, insurance, claims and benefits, so it was much more wide-ranging than perhaps the more detailed
presentation to this Committee but it forms part of the information on the scheme's operation at present.
In brief terms, the report indicates, in the view of the Motor Accidents Authority [MAA] that the
scheme is operating within the cost assumptions that underpin the reforms that were introduced in 1999, and
generally positively as against the scheme's performance indicators. One of the interesting things is the way
matters are continuing to trend in a positive direction. There are a few counter-indicators but we will go into the
details of those when we get into the matters of the report against the report indicators. The profit report is now
tabled. My apologies that it was late. We were still having meetings on this as late as Friday, including with some
of the stakeholders, to try to make sure that the report covered all the matters on which we might get questions.
Ms Rizzo will be available to go through the details of that, including some of the tables. I might just make some
comments by way of an overview of it.
Some necessary caveats are called for when reading the report. The first is that the assessment of profit
is still very sensitive to the undeveloped assessment processes, to future court decisions and the way that those
sorts of matters may lead to increased superimposed inflation in the scheme. It is necessary to recognise the
possibility that in some years hence when we eventually look at how year one of the scheme performed, it may
be very different from today's estimate, which is based on current information. As Ms Rizzo indicated, the
payments today represent only 20 per cent of claimed payments for year one. That is based on an accident year.
On year one as an underwriting year they represent only 9 per cent of the estimated payments. You will see in
the table in the profit report there is a reference to 9 per cent of estimated payments based on the underwriting
year. So, most of the payments out of that first year are still to come.
Having said that, the MAA believes that the current level of premium is based upon conservative
estimates of scheme performance. In our view the actuaries providing advice to insurers have been factoring in
the premium filings for the possibility of scheme deterioration, and it is quite appropriate that they do that, but
they have not taken into account the nature of the scheme's operating environment and, in particular, the
flexibility it has to respond to matters of deterioration through amendments to the guidelines and the like. So, we
think it is a different operating environment. Perhaps because of that it is difficult for the actuaries to get a
handle on it but it is certainly our intent, and continues to be our intent, to have the scheme operate as was
intended when the scheme was introduced in Parliament.
I suppose the conclusion we will draw from that is that the current levels of risk premiums are within
acceptable bounds, within reasonable bounds, but they are probably on the high side of what we think is
reasonable. The MAA has to take into account what constitutes a reasonable return on capital when we review
proposed premiums. We do that by looking at the risk premium and we assess whether or not risk premium is
reasonable, having regard to the cost assumptions underlying the scheme and how the scheme has been
performing. So, there is benefit in looking at past profit from the point of view of being able to inform ourselves
as the overall performance of the scheme. The profit that is disclosed in the report for year one is certainly
higher than the insurers filed for. There are some explanations for that. In year one the insurers filed without the
benefit of any guidelines being in place and obviously without any experience. Therefore, there was an element
of additional risk of uncertainty that was factored into the premiums. Those prices in year one reflected the view
that the scheme would operate at about 75 per cent to 80 per cent of anticipated cost savings.
The Hon. JOHN RYAN: When you talk about year one, which table are you referring to?
CHAIR: You mean year one of the current scheme?
Mr BOWEN: Year one of the current scheme, I apologise. Table 3, primarily.
The Hon. JOHN RYAN: For the year ended 30 September 2000?
Mr BOWEN: Yes.
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CHAIR: And you are focusing at this stage on table 3?
Mr BOWEN: I am focusing on table 3.
The Hon. JOHN RYAN: You said the premiums written and tabled there are $1,325 million. You said
that is higher than the insurers have filed for?
Mr BOWEN: No. My conclusion is that the estimated profit on the premium is higher than was
allowed for in premium filings for that year.
The Hon. JOHN HATZISTERGOS: What was allowed?
Mr BOWEN: Well, it varied by insurer, but it was around 8 per cent.
The Hon. JOHN HATZISTERGOS: That is in the year to 30 September 2000?
Mr BOWEN: Yes. So, they were filings that came in in August 1999 with effect from 5 October.
The Hon. JOHN HATZISTERGOS: What about the following year?
Mr BOWEN: The following year, you would have seen, our estimate drops. The overall premium
dropped. I would caution about making any conclusions at all on the following year with such a low percentage
of matters paid.
The Hon. JOHN HATZISTERGOS: In any event, it would have been a short year, only nine
months?
Mr BOWEN: To June, yes.
The Hon. JOHN HATZISTERGOS: That probably explains why the premium is low?
Mr BOWEN: I am sorry, that is from 30 September?
Ms RIZZO: It is through to June but it is a year.
Mr BOWEN: It is a year to June so it is 12 months.
CHAIR: The estimated profit in the second underwriting year ending 30 June 2001 is less than the year
ended 30 September 2000?
Mr BOWEN: Yes.
The Hon. JOHN RYAN: Did the MAA or the insurers do the estimate?
Mr BOWEN: This estimate is done by the MAA, based on our own actuarial advice.
CHAIR: In the text supporting this table you say:
The estimates of profit under the Motor Accidents Compensation Act are volatile because the vast bulk
of claim payments have not been made. These include payments on the most serious claims which take
longer to settle. The estimates are therefore sensitive to the undeveloped assessment processes, future
court decisions and consequent increase to superimposed inflation.
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Would one assume that those factors would be taken into account by an insurer in arriving at estimates?
Mr BOWEN: These are our own estimates and our actuaries would take that into account in making an
allowance for superimposed inflation.
CHAIR: When you refer to filings by insurers estimating what their profits level would be, I am simply
suggesting to you that I would assume that the factors such as I have just mentioned in the quotation I read to
you from your own document would be among the factors that would be taken into account?
Mr BOWEN: That is correct. As the scheme has developed we have seen the prices stabilise and then
this year drop as the insurers have taken an increased level of confidence in the operation of the scheme.
The Hon. JOHN RYAN: Does the second year start at 30 September 2001?
Mr BOWEN: No, it is in fact starting on 1 July 2000.
The Hon. JOHN RYAN: Is there an overlap between those two years?
Mr BOWEN: Yes.
The Hon. JOHN RYAN: How many months are involved in the year?
Ms RIZZO: A three-month overlap.
The Hon. JOHN RYAN: Is the first year from 1 October 1999—
Ms RIZZO: So they are both years. Yes, that is right.
The Hon. JOHN RYAN: The only difference between the two in terms of the premium is about $35
million. How would that make such a big difference? The acquisition expenses are not very different.
Mr BOWEN: It is an increase in the vehicle fleet between 3 per cent and 4 per cent a year.
The Hon. JOHN RYAN: I am saying that all the figures in the other columns, other than premium,
are very similar. For example, the acquisition expenses go from 201 to 199, the bulk bill and ambulance costs are
only $1 million difference and the projected future payments are not enormously different so what makes the
difference of 7 per cent in profit?
Mr BOWEN: That drop in premium.
The Hon. JOHN RYAN: An amount of $35 million makes a difference of 7 per cent?
Ms RIZZO: Also the drop in the costs of claims from 891 to 828.
The Hon. JOHN RYAN: That is a drop in costs, not an increase: The claim payments are reducing by
an even greater margin and the premiums fall and yet no other figure seems to be different. What would have
reduced the profit and loss if nothing else seems to be much different? In fact, the reduction in future claim
payments should have increased the profit?
Mr BOWEN: Because there was a much lower amount paid there is a higher amount by way of a
margin on the unpaid element for liabilities to meet appropriate Australian Prudential Regulation Authority
[APRA] standards for sufficiency for liabilities. We value the liabilities at 75 per cent sufficiency so we add a
margin on to the liabilities to achieve that. It might be appropriate if I could finish my statement and then we
could work through the details of the paper.
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CHAIR: You say in your paper that you have two measures to present of retrospective profit, the first
being an estimate of the percentage that insurer profit represents the total premium written, without reference to
the capital required by insurers to support the business. The second measure is an estimate of the insurer's aftertax return on capital. Are they the two different measures reflected in this paper?
Mr BOWEN: Yes, that is correct.
CHAIR: Would you complete the rest of your preliminary statement before the committee asks you
further questions?
Mr BOWEN: I might pick up one more point on the premium profit, that is, there are a number of
different ways to measure things such as affordability. We have tried to do that as accurately as possible in the
scheme performance indicators. The raw figures themselves are in fact quite impressive and the most impressive
is the actual drop in premium during the first three years of operation of this scheme compared with the last
three years of the operation of the other scheme, that is, a drop of $450 million. That is against a climate where
the number of vehicles is increasing in the vicinity of 4 per cent a year. I regard that as a very substantial
reduction. I think that when we get into the scheme performance indicators, particularly one of affordability, it
will show how that has come through in terms of average premiums.
The other comments I wanted to make relate to elements of claims management and the performance
by both the insurance industry and the legal profession. The MAA believes that the insurers have made some
very substantial changes to the claims handling practices as a result of this Act that have been to the benefit of
claimants. In particular, we welcome the way that most insurers have moved away from an adversarial approach
to dispute resolution and instead are trying to assist claimants with the conduct of their claim. But it is apparent
to us that there is a difference in approach both between insurers and then within insurers as between
represented and unrepresented claimants. Our view based on both audit and discussion with claims management
is that unrepresented claimants are being well looked after by insurers. They are being given assistance in
progressing their claim and the conduct of insurers is, by and large, very proper. But when it comes to
represented claimants there is a bit of a tendency to drop back into an adversarial system and we are quite keen
to continue to focus on that area in order to get some further improvements.
Included in our report today is a report on the audit of the claims handling guidelines. Dr Clough is
available to speak in more detail on that. I think essentially it is a very positive report but it does show, as we
expect, that there is room for improvement. We would welcome the opportunity to talk about how that might be
progressed. In relation to the legal profession there si a great disparity in the quality of services offered by
solicitors. There are a large number of solicitors who have taken the time and the trouble to get to know this
scheme and who therefore operate within the requirements of the legislation. They use the dispute resolution
mechanisms under the scheme to the advantage of their clients. But the MAA is concerned at the high level of
ignorance that still remains about the scheme and how it is impacting upon claimants.
We still get far too many calls to our claims advisory service from claimants who have been to see a
solicitor and who have been told by that solicitor that they are not entitled to any compensation under the new
Act because they will not pass a whole person impairment threshold when that threshold only relates to
noneconomic loss. That is a pattern of misadvice to claimants that we have taken up with the practitioners when
individual names are brought to our notice and we continue to take up with the legal profession organisations.
There is also a small rump of practitioners who are working hard to undermine the scheme. It is something like
that old 90:10 or 80:20 rule that 10 per cent of practitioners are causing 90 per cent of the problems. I have a
number of examples. I do not know whether you wish me to name names but I would certainly like to give the
committee an indication of some of the potentially obstructive behaviour that some practitioners put in the way
of their own clients in progressing matters.
CHAIR: Perhaps refer to them as firm A and firm B.
Mr BOWEN: There are five firms but I will not mention the names.
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The Hon. JOHN HATZISTERGOS: Have you drawn this to their attention?
Mr BOWEN: Yes, we draw it to their attention. You will see from the nature of my comments that
drawing it to their attention probably only exacerbates the situation. The nature of the concern is that the contact
particularly with our assessment area is one of abuse: A refusal to comply with time lines of procedures and a
continued attempts to delay matters. We have a number of firms that engage in a paper war. In the case of one
firm, when an application comes in and it is sent out with a request for replies those replies come one answer at a
time. Instead of answering all of the replies on the form they issue them one by one by letter, in an attempt to
engage in paper warfare. One firm regards medical assessors as being biased and continually writes advising us
that he has instructed his client that the assessor is biased and that they are not to attend the assessment
examination. That is, in fact, a deliberate breach of the legislation which requires the co-operation of the client.
When the client does turn up, having had that sort of advice, it is one where the client is often hostile
and aggressive to the assessor, despite the fact that I have written back to the practitioner on a number of
occasions to say that those assessors are picked through a selection process that involves representatives of the
legal profession every step of the way. One firm, on every assessment application, has sought a review: every
review application has been word-for-word the same. It is incredibly poor practice. It is by a small rump of
practitioners but the problem that it causes for the MAA is that it starts requiring us to look at procedural
guidelines and things like cost regulations as a way of moderating this behaviour which will end up penalising all
of the good practitioners who work for the benefit of their clients and work to make the scheme work.
CHAIR: Have you raised the concerns you are now expressing with the Law Society?
Mr BOWEN: We have raised them up with the practitioners. In two or three of the cases we have
raised those matters with the Legal Services Commissioner where we believe the conduct of the practitioner has
been as a representative either unsatisfactory professional conduct or professional misconduct. It is appropriate
that we raise it with the Law Society. However, again, it is a difficult situation of whether to raise the names of
practitioners and then what can be done about it. There is not a lot the Law Society can necessarily do about
people being rude to MAA staff or not complying with the provisions of the Acts and the guidelines. I want to
put it on the record today because it is forcing us to look at solutions and tighten up guidelines. I do not want to
do that. The Act introduced a lot of flexibility in procedures so matters could be dealt with informally and
quickly. However, this sort of behaviour starts to force the hand a little bit.
The Hon. JOHN HATZISTERGOS: How frequent is this? You mentioned about 10 per cent.
Mr BOWEN: It is seven or eight firms that do a lot of this work. I am not talking about a practitioner
who has had one matter and has dealt with in this way; I am talking about firms that do enough work with us
that it has become a pattern of behaviour.
CHAIR: However, you are referring to a minority.
Mr BOWEN: It is a very small minority of the practitioners. We have good relations with most of
them. We have regular meetings with representatives of the Law Society and the Bar Association through both
informal and formal mechanisms. We also have meetings with the Australian Plaintiff Lawyers Association. We
initiated those meetings this year and they were very positive and encouraging. They were aimed at identifying
problems in insurance companies' claims areas and on behalf of the practitioners and working through them.
Everyone was saying, "Okay, we might have differences and different views about the merits of the scheme, but
at the end of the day it is there to make it work for clients." From the point of view of the organisations and
most of the practitioners that is the case. It is now a significant enough problem, albeit a minority problem, that
we wish to draw it to the committee's attention because it will generate a response. There are some other matters
I wanted to comment on, but I will leave them because I anticipate they will come up in the course of
questioning. I will leave my opening comments there and ask Ms Rizzo to walk members through the profit
paper given that we have tabled it only today.
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CHAIR: That would be appropriate.
The Hon. JOHN RYAN: Are the comments you made about legal practitioners included in the
submission?
Mr BOWEN: Our submission involves a report on the operation of the scheme against performance
indicators and contains answers to the questions from the organisations contacted by the committee and the
committee's own questions.
CHAIR: Ms Rizzo, please take us through the profit paper.
Ms RIZZO: I will not spend any time on page one because that is background. I refer members to page
two. Mr Chairman, you said previously that we are presenting two measures-retrospective and prospective profit.
The first is retrospective profit. We look at past underwriting years and try to estimate what the profit will be for
those years on the basis of the amount of claims payment and experience that has already happened. For those
years in which large proportions of the claims have been made, we can consider that those estimates are very
robust. Page two provides details of the very first years of the scheme in 1990 and 1991. We do not have to dwell
on that page. Very large proportions of the premiums turned into profit.
CHAIR: What do you mean by a "robust" estimate?
Ms RIZZO: It is very strong and unlikely to change with more experience.
CHAIR: Expressed with a degree of certainty.
Ms RIZZO: That is right, because almost all of the payments for claims in those underwriting years
have been made. I turn to table 2, which still looks at the Motor Accidents Act. The second last column indicates
98 per cent going down to 37 per cent. That is the proportion of all of the estimated claims payments that have
already been made for each one of those underwriting years. One could say that for 1997 and backwards, those
estimates in the last column are very solid. However, for 1998 and 1999, those estimates could very well change.
As it stands, in 1998, 13 per cent of the premium turned out to be profit, and in the following year 15 per cent of
the premium turned out to be profit.
The Hon. JOHN RYAN: When you estimate something like profit, what consideration is given to the
fact that insurers obviously hold a substantial amount of premium for a considerable time prior to making a
payment? I imagine a very significant profit earner is what they do with the premium while they are holding it. It
is a financial management operation. Is any consideration given to the performance of that money by investment
when profit is calculated?
Ms RIZZO: It is in our second measure. We have two measures for retrospective profit. One is the
simple pie chart measure, and we do not take any account of investments in that. The second measure is return
on capital, and we do take account of the investment earnings in that.
The Hon. JOHN RYAN: Is that reflected in these tables?
Ms RIZZO: The return on capital is on page five. For the old scheme, in the last two years the profit
percentage was 13 per cent and 15 per cent. However, overall from 1992 to 1999 the profit percentage was 8 per
cent. The next page deals with the current scheme. I must agree that there does appear to have been an
arithmetical error for June 2001. I will check that. In the first underwriting year, some of the significant points to
look at are that only 10 per cent of the projected claim payments have been made to date. Therefore, this
estimate relies on a model in which 90 per cent of the claim payment is in fact an assumption, or a prediction. So
the estimate of profit is 15 per cent. That is as a pie—15 per cent of the $1.3 billion. That is our first measure. As
I said, the second measure is return on capital. That is summarised on page five. We have included three years of
the previous scheme and two years of the current scheme. For the return on capital after tax, the figures for the
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last two years of the previous scheme and the first two years of the current scheme are very similar at 12 per cent
to 14 per cent. That is where investment is taken into account.
The Hon. JOHN RYAN: Do we have any figures on the premium collect during 2001-02?
Ms RIZZO: We have the amount—
The Hon. JOHN RYAN: It is obviously too early to talk about profit.
Ms RIZZO: We have figures for the premium, but it is too early to talk about profit.
The Hon. JOHN RYAN: Is that figure readily available?
Ms RIZZO: It is about $1.3 billion-a little higher than in 2001.
The Hon. JOHN HATZISTERGOS: What is the profit they filed for?
Ms RIZZO: It is about 8 per cent.
The Hon. JOHN HATZISTERGOS: For 2001-02?
Ms RIZZO: For all the years in the current scheme the insurers have filed for an industry average of
8 per cent prospective profit.
The Hon. JOHN RYAN: Is that return on capital or 8 per cent of the premium?
Ms RIZZO: It is 8 per cent of the premium.
The Hon. JOHN RYAN: That should wind up as profit.
Ms RIZZO: Yes.
CHAIR: I refer to page five and the consideration that has been given to return on capital. I note the
statement is made:
It should also be noted that for underwriting years since the legislative reforms as little as 4% of claim
payments have actually been made to date.
Ms RIZZO: That is correct. Very small proportions of the estimated claim payments have been made.
Even though a lot of claims have been finalised, it tends to be the less serious and less costly claims that have
been dealt with to date. The bulk of the claim payments are still estimates.
CHAIR: Is a point being made inferentially that this is an important element in the mix of factors
bearing on the profit ultimately made?
Ms RIZZO: Yes. Simplistically, we have the premiums that have been earned, which we have a figure
for, and then we subtract all of the expenses and the claims estimates. That is the volatile figure.
CHAIR: Is there anything further you wish to say about the profit paper?
Ms RIZZO: There is one last section on the prospective profit at page six. We have discussed this
already. These are the profit margins the insurers include in their filing, and it is a percentage of the pie chart. It
indicates what I just referred to—that the industry average throughout this scheme has been about 8 per cent.
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For individual insurers the figure ranges from 7.5 per cent to 9.5 per cent. The last page of that report is the cash
flow for the first year of the new scheme.
The Hon. JOHN RYAN: Can you explain the meaning of the last paragraph on page six, which ends
"therefore, the MAA considers that an industry average prospective return of 8 per cent is not inappropriate"?
Ms RIZZO: Page six gives a very brief and superficial overview of the methodology set up by Taylor
Fry Consulting Actuaries to try to identify a range of premium that would be the minimum. The minimum they
have identified is between 5 per cent and 5.6 per cent. In addition to taking that on board, the MAA has
identified various current issues that are relevant-that is, the contraction in capital available, the fact that
reinsurance rates have increased significantly over the past few years and also that in the current climate
investment returns are very low. The MAA considers that on the basis of all this information the average
prospective return of 8 per cent in the insurers' filings is not inappropriate.
CHAIR: You are saying that against the background of increasing reinsurance rates and the other
factors mentioned that, although it is a larger percentage figure than first anticipated perhaps, it is not
unreasonable.
Ms RIZZO: It is a larger figure than what is the theoretical answer in the modelling for prospective
profit, which indicates to us what is the minimum required. Given the environment, we have come to the
conclusion that 8 per cent is not inappropriate. That is right.
The Hon. JOHN HATZISTERGOS: Did Taylor Fry present any conclusions in relation to the
actuarial study performed?
Ms RIZZO: On prospective profit?
The Hon. JOHN HATZISTERGOS: On the study undertaken. I note that some of this material is
based on what has been provided.
Mr BOWEN: We tabled the discussion papers on profit that included the Taylor Fry report last year or
even the year before for this committee.
The Hon. JOHN HATZISTERGOS: I cannot recall.
Mr BOWEN: We released a public discussion paper on the methodology the MAA was proposing to
use to measure profit.
The Hon. JOHN HATZISTERGOS: I was more concerned about conclusions that Taylor Fry may
have come to following the analysis.
Mr BOWEN: The conclusions are based on the level of profit shown here, with a lot of caveats.
The Hon. JOHN HATZISTERGOS: For example, the material on the last page reads, "Simple pie
chart as to the profitability of New South Wales CTP written by insurers during the year 30 September 2000
based on Taylor Fry analysis of data". What is yours and what is theirs?
Ms RIZZO: This whole table is theirs. That was the heading they gave it, and I have not changed it.
CHAIR: Mr Bowen, what would you like to say to the Committee about the stability of the cost of
obtaining a green slip in New South Wales?
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Mr BOWEN: It might be appropriate if we take you to the short report we have on the performance
indicators. I think the best demonstration of what has happened with the prices is the average premiums graph
on page 2.
CHAIR: Could you articulate for the Committee in summary what you see as being the current
position?
Mr BOWEN: The current position is that the average premiums are about $345 for the Sydney
metropolitan area. I think it is necessary to explain that the average represents quite a higher figure than the
median figure, because the majority of motorists will get at or around best price. The best price in Sydney
metropolitan at the moment is $299, and for all the insurers it is costed in the range of $299 to about $312. For
the great majority of people, their price now is more than $100 cheaper than it was before the scheme reforms,
and the average dropped by $100 and it has stabilised. It went up a little in the second year, but the increase was
less than indexation, so in real terms it continued to drop, and it dropped again this year. One of our good
measures of it is to compare the premium to average weekly earnings because that factors into account
indexation, and that is a very graphic indication of affordability. It has dropped from 50 per cent of average
weekly earnings to 34 per cent in the three years of operation of the scheme.
The Hon. PETER PRIMROSE: Earlier you said that you believe most motorists would find $298 to
be the most common. What does the MAA do to assist motorists who find the cheapest green slip?
Mr BOWEN: For some years we have been operating a telephone service and a web site, and we have
upgraded them significantly this year. We have done some market research with motorists to see what sort of
information they want and in what form they want it. As a result, we changed what was a pamphlet that went out
with the registration papers into a fairly simple card, and that card has on it the number for the green slip
helpline and the number for the MAA web site. The green slip helpline is a voice-activated system, that is, natural
speech recognition. It is one of the better ones, if I may say so. Having tried a few of the others with other
agencies, it seems to work very well. But we also maintain within the MAA operators who will take calls if people
are having trouble with that particular service.
The web site has moved from being a passive price guide to an interactive price guide. Rather than just
be able to look up the prices for roughly your category by way of age and location and then read the best prices
with whatever caveats the insurance companies applied, you now fill in a list of questions on screen and that will
bring up the best prices and provide them directly to the insurer. From our point of view that has proved to be
extremely successful. To give you an indication of numbers, both the helpline and the web site get around 20,000
requests a month, which is a significant number. We always wondered how much attention was paid to these
sorts of cards that go out with registration papers. It was not assisted by market research because people said that
they did not particularly remember it. We had a three-week period when the cards failed to go out and the calls
to our helpline dropped off significantly. So even if people are not recalling it, they are actually using it and we
are getting quite a lot of positive feedback from customers about that as well.
CHAIR: Have you concluded your presentation, Mr Bowen?
Mr BOWEN: Yes I have.
The Hon. JOHN RYAN: How do the figures you have given with regard to profit compare with
recent ACCC findings about profit levels in the New South Wales CTP scheme?
Mr BOWEN: They do not compare. We have included in our questions a response to the ACCC
report, and the opening sentence of my response to that report is that the report is wrong. The estimates of
profit are based on very different methodology. When they are estimating current year profits, they are doing it
on an accounting basis, so it is actually measuring release of profits by way of release of capital. So it can be for
profits from matters ranging back a number of years, whereas we are trying to measure it on underwriting and
accident year.
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But even then, I would question how they came up with the conclusion that they did. So much so that
we asked Taylor Fry—who are the MAA's actuaries but also were the actuaries to the ACCC—to tell us how
they could be so very different, and we have included that response as an attachment to our submission. It does
go into some detail of different methodology between accounting and between measuring profit on an
underwriting or accident year basis, but the conclusion is that the ACCC made some unsubstantiated estimates
of profit for which we cannot find any verification in any publicly available information sources, including APRA
data.
The Hon. JOHN RYAN: Is that the attachment No. 8 which appears in a letter from Adrian Gould?
Mr BOWEN: Adrian Gould is an actuary with Taylor Fry.
The Hon. JOHN RYAN: On page 7 of your responses there is a table related to finalised brain injury
claims, liability fully accepted. Two figures are provided. One suggests that the average payments to brain-injured
claimants decreased by 25 per cent; the other indicates that average payments increased by 37 per cent.
CHAIR: The Hon. John Ryan is referring to the fact that in question 7, arising from submissions made
to the Committee, it was suggested that such payments had decreased by 25 per cent, whereas in your answers
here you are saying the payments increased by 37 per cent.
Mr BOWEN: The information in these answers is up to the end of September, so it includes additional
payment. We also did averages only on those claims where liability had been fully accepted, because otherwise it
is confounded by matters involving contributory negligence which might vary significantly from claim to claim.
So we have included here average payments on liability for the accepted matters. That is a better way to make a
comparison, because you then take out those other matters that may vary. That was particularly important given
the small number of matters involved.
The Hon. JOHN RYAN: The explanation you have just given suggests that the information drawn
from the annual report is not as useful as the information you have given to us here.
Mr BOWEN: There is no information in the annual report. Some information was provided in advance
in a draft form to enable some questions to be generated. We then updated the information to the end of
September, which we cannot do in the annual report because it is to the end of June, and we thought the analysis
was a better comparison on the basis of finalised claims and on the basis of liability fully accepted. The earlier
reference was also to total payments, so it included payments on opening claims.
The Hon. JOHN RYAN: On page 9 of your responses you will note that the medical assessment
service is responsible for 17 per cent of delays in claims. I note that you make the statement that the MAS is the
main delay in only 17 per cent of the claims. How long are the delays you refer to?
Mr BOWEN: Our estimate is that a single impairment assessment, for example, should be able to be
done in the vicinity of four months, if everyone plays their part properly. The current time taken from filing to
completion of matters in medical assessment is getting closer to nine months, so they are reasonably significant
delays. There have been delays within the MAA in the registering of files and in getting the process under way,
although they are not significant and we have started to reduce them. The main delay is in obtaining an
appointment for a practitioner, and we are reducing that by bulk booking practitioners in advance. Rather than
waiting until a matter comes in, then ringing up and making an appointment—which, with the sort of specialist
we have involved, can often be three or four months hence—we now know we are likely to get a number of
matters that require that speciality, so we ask them for a booking for, say, a full day in a month's time, and then
as matters come in we allocate them to those days. That has reduced the booking time substantially.
The other major delay has been in checking the reports that come back from the assessors, in particular
that the right sections of the guides and the right tables have been used. Some assessors are extremely good at
clinical examination but they do not necessarily do their arithmetic correctly. We have been making it a habit,
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particularly with new assessors coming on board, of checking those and sending then back to the assessor for
correction when those sorts of errors have been made. We have had a backlog within the Medical Assessment
Service to do that checking. We now have the agreement of a number of senior assessors to check upwards of
150 of those files in the backlog for us, and that will be done over the next two months. I anticipate that by
February-March next year we will have most of the backlog under control and we will be getting the time down
to a much more manageable level, probably around about five months from the time the application is made
until the certificate is issued to the parties.
The Hon. JOHN RYAN: At page 10 of your response you comment on the impact of plaintiff
lawyers—we may have dealt with this to some extent—in medical assessment. You notice that 40 per cent of PI
assessments of MAS result in zero whole person impairment, which would clearly be a factor in contributing to
unnecessarily high caseloads. Does this suggest that plaintiff lawyers lack an understanding of the issues relating
to the whole person injury threshold?
Mr BOWEN: I am not particularly surprised by that. I think that if I was in practice with the new
system and I had a client, then in the absence of any other information that I had available to me, I would want
to get it assessed by the independent assessment service. We have been trying to increase the knowledge of legal
practitioners. We have now held a number of forums for legal practitioners on the whole person impairment
system, so that those practitioners, particularly those who have a large caseload in this area, can be acquainted
with it and, quite frankly, do not waste the time of their clients in sending them along to an assessment when the
person is going to have a zero assessment. That is not what this was intended for. It was intended to deal with
those matters where there might be some doubt, not whether the person had an impairment but whether or not
it was over 10 per cent was in issue. Sending a client along who had no permanent impairment is wasting
assessment time, but it is our responsibility to make sure that practitioners have the information so that they can
feel comfortable in making a decision not to send their clients there.
CHAIR: At page 12 of the answers the Committee has received to the questions we sent to you dealing
with the complaint handling function of the compliance branch of the MAA, you refer to 60 as the total number
of complaints received during 2001-02. How many of the complaints were upheld? Also, if a complaint is
upheld, what remedies are available and what are outcomes of cases where complaints are upheld?
Mr BOWEN: This is Dr Clough's area so it might be appropriate for him to answer.
Dr CLOUGH: When a complaint comes in, we try to resolve the complaint. In handling the complaints
we endeavour to seek a satisfactory resolution of the complaint. In terms of the 60 complaints that were lodged
between July 2001 and 30 June 2002, I would say that all of those complaints have been resolved to the MAA's
satisfaction. I am not sure what other information you would like me to provide.
CHAIR: Do I understand you correctly to be saying that the complaints referred to were resolved
ultimately one way or another?
Dr CLOUGH: That is right. Sometimes the complaints were resolved in favour of a claimant or a
claimant's solicitor. At other times the complaints were resolved in favour of the insurer. Generally speaking, the
complaints which were made against insurers and the behaviour of insurers were handled and resolved
satisfactorily by the insurers. If there was considered to be improper conduct on the part of the insurer, then the
MAA in some circumstances undertook remedial action. That may have been in the form of requesting the
insurer to provide a letter of apology to the claimant or the claimant's solicitor.
The Hon. PETER PRIMROSE: Mr Bowen earlier mentioned an audit that had been undertaken in
the claims handling area. Could you outline the key findings of that audit and the action that the MAA is taking
in each case?

Report 24 – December 2002

57

LEGISLATIVE COUNCIL
Fourth Report

Dr CLOUGH: If I could refer specifically to the draft industry claims handling compliance audit report
that was provided to the Committee. I will run through the major findings and the recommendations arising that
are summarised in the executive summary.
The Hon. PETER PRIMROSE: Just the key ones.
Dr CLOUGH: I will not go through the detail of the background and methodology that was used
because that is outlined in the report. The main findings were that in terms of the statutory requirements that
relate to accident notification forms, insurers were generally complying with all of those claims handling
requirements. In particular, where there was a requirement to pay reasonable and necessary medical expenses up
to $500, it was found that in many cases insurers were routinely making payments up to $1,000. In relation to full
claims—the requirements I am talking about are principally the requirements of the claims handling guidelines,
which are a licence condition of insurers—the insurers were complying with the majority of those requirements.
As Mr Bowen indicated, there were some areas where there was room for improvement. As a result of
those findings that there was room for improvement, recommendations made by the MAA auditors were to
continue to measure and assess the insurers' compliance with their claims handling requirements. Also, the audit
recommended that the MAA conduct a review of the claims handling guidelines. It was also recommended that
the MAA develop a regulatory and enforcement policy and provide a clear explanation to insurers of this policy
for dealing with future non-compliances. That is not to suggest that an enforcement policy is needed at the
moment because overall I consider there is no need for any enforcement action on the basis of this audit, which
I should add is a benchmarking exercise because it is the first audit of its type that has been conducted into the
claims handling practices of insurers.
As a result of the findings that insurers could be more proactive in resolving and finalising claims, it was
further observed during the audit that there was also room for claimant solicitors to be more proactive in
endeavouring to resolve and finalise claims. The fourth recommendation arising out of the audit is for the MAA
to explore ways of promoting the just and expeditious resolution of claims, which may entail, as Mr Bowen
flagged earlier, looking at applying cost regulations. Those essentially, in summary, are the main findings and
recommendations arising out of the claims handling compliance audit report.
CHAIR: The claims handling compliance audit report is attachment No. 1 to the answers we have been
given. It appears to note what is described as high industry levels of non-compliance with the applicable claims
handling requirement. Some examples are given, three of them being: making late offers of settlement; making
late determinations of liability; and slow requesting of medical evidence. I take it that those criticisms are being
taken seriously?
Dr CLOUGH: Absolutely. Those particular areas, where there were what we would describe as
significant requirements, are taken very seriously. Those particular requirements relate largely to the timeliness of
insurers. To be fair to the insurers I should qualify that. When we assessed compliance, it was a very strict
assessment of compliance. There was a three-month time limit for making a determination of liability once a
claim has been lodged. If insurers were one day late they would be assessed as not having complied with that
requirement just as they would be assessed as not having complied if they were several months late. That is part
of the development of the regulatory and enforcement policy. Those sorts of considerations would be taken into
consideration in terms of how we, as the regulator, respond to such delays.
The Hon. JOHN HATZISTERGOS: Mr Bowen, you indicated earlier that the Motor Accidents
Authority is receiving a number of complaints from individuals who have been to legal practitioners, who have
informed them that they are not entitled to benefits because they do not get over the threshold. However, your
Claims Advisory Service has seen fit to explain to them that that is not so and in some cases you have contacted
the solicitor. That is what you said, is that correct?
Mr BOWEN: Separately to our Claims Advisory Service, yes.
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The Hon. JOHN HATZISTERGOS: I am just intrigued how that response fits in with the response
that you gave to the Bar Association on page 26, which states:
The Service does not give any specific information about the components of any head of damage
including lost earnings.
The Claims Advisory Service does not give legal advice. All replies to requests for legal advice are
prefaced by the statement that we are unable to provide legal advice and if this is the advice sought, then
the client should see a lawyer.
You are obviously giving people some legal advice.
Mr BOWEN: No, it is not advice as to whether or not in their specific case they are entitled, but it is
advice—and this, I do not think, is legal advice—that the whole of person impairment threshold acts only as a
threshold to non-economic loss and it does not bar a person from making a claim for other heads of damage.
They do not quiz the person on what the nature of their claim is or give any advice as to whether they have an
entitlement, but they do correct the impression that people sometimes are given that they are not entitled to
claim anything at all because of the whole person impairment test.
The Hon. JOHN HATZISTERGOS: So what does the advisory service actually do in terms of
drawing a line between what advice it will give and what advice it will not give?
Mr BOWEN: It is a reasonably clear line to say to a person that you may or may not have a claim but
you are not barred from making a claim at all because of the whole person impairment test. I do not regard that
as legal advice. I do not try to analyse a person's particular circumstances. Most of the requests for from
individuals are for help to fill in claim forms, or even earlier to fill in an accident notification form. It is a matter
of reading through it and getting the person to fill in the form themselves, essentially. If the person making the
inquiry asks questions about what they might get or what it is worth, the Claims Advisory Service does not
attempt to answer those questions. They will ask the person whether they think that they might need a lawyer. If
the person responds positively, the service directs them to the Law Society, who can give them the name of a
solicitor in their area. I am confident that we are not crossing over the boundary. It is one that may not
necessarily always be subject to writing down "You can say this, but you cannot say that". But it is a reasonably
clear one, and often just commonsense.
The Hon. JOHN RYAN: Do you recall that in the Bar Association's questions it stated:
The Association is concerned about the fact that the service may be providing advice about the
entitlement to recover lost wages without providing advice about the entitlement to recover lost
superannuation benefits. Such advice constitutes negligent advice.
Do you say to them that you are not giving that advice at all?
Mr BOWEN: The service might simply say to a person, "You may have an entitlement". We are very
particular not to provide advice on an individual claim.
The Hon. JOHN HATZISTERGOS: In the first paragraph you said that in some cases clients of the
service are advised to discuss their entitlements with the insurer. What sort of things would you send a client
back to discuss with an insurer? Why are you not prepared to discuss it, but would send them off to an insurer to
discuss it.
Mr BOWEN: There will be issues as to whether payments for certain medical services are reasonable
and necessary. We would advise them that if they do not agree with the insurer they can bring that matter back
to the medical assessment service. We are not trying to give them advice on whether a response from an insurer
is appropriate or not. They need to talk to the insurer about it and if they are unhappy with that they need to talk
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to a lawyer. Or, if they wish to proceed with it as a dispute, they can come back to our Claims Advisory Service
for help to fill in the application forms to take them for medical assessment.
CHAIR: In answer to a question posed by the Committee, at page 16 you made some reference to what
you describe as an adversarial mind-set. You stated:
There has been a reluctance by some parties to engage in a full and frank exchange of information by
way of completion of lodgment and attesting documentation.
What can be done about that? What are you really saying? Are you saying that there is an overlay from the old
court-based system?
Mr BOWEN: Yes, that is correct. Patterns of behaviour in CTP are still far too often predicated on
previous behaviour where it was resolved or litigated. You may recall, Mr Chair, that under the old scheme over
50 per cent of matters had litigation commenced and so it was quite easy—and I make this criticism of both
sides, that at times they fall back into that type of behaviour. There was only a limited number of matters before
CARS, and most of those are now proceeding well. There is at least one example I am aware of in which the
assessor conducting it has advised me that it has taken her close to six months to do a preliminary assessment
because instead of putting everything on the table, upfront, there is a continuing "How about this?"; then there is
a response, and then "How about something else"; and then another response which may raise another issue.
It is quite contrary to the spirit of the legislation, which was to try to have the issue in dispute identified
early so a decision could be made on it. I hope you have read the last sentence too; it is a matter of time. Earlier I
indicated that partly because of volume and training opportunities, the insurers have significantly changed the
way they are dealing with claims. A number of practitioners have done that as well. It is probably also the case,
and this will come out in some of our other information, that there has been a slowdown in claims settlements in
the past 12 months compared to the first two years. That has now started to turn; perhaps because we are at the
three-year anniversary and because the limitation periods are starting to have effect. Therefore, minds are turning
to the new system and a need to know it. Hopefully that will lead to making use of it to get things done quickly
for the benefit of claimants.
The Hon. JOHN RYAN: It is time for my annual obsession. Last year the Committee recommended
to the MAA that you should give further consideration as to how parents who lose children as a result of motor
vehicle accidents might be compensated, particularly parents who would not qualify for non-economic loss
according to current medical and psychological guidelines. A further consideration of this matter should include
public consultation with interested stakeholders. Why, in your response to that, have you given no consideration
to financial issues other than simply saying, on page 5 of your response:
The MAA does not consider there is a need to review existing momentary compensation entitlements
for psychological and psychiatric injury.
With that mere sentence all consideration of those facts appears to not be a part of the discussion paper that was
developed and given to the Committee. It is purely a survey of the resources that might be available for
psychiatric and other forms of counselling to bereaved parents. There is no consideration given to their financial
concerns. To the best that I can work it out certainly there is nothing of what the Committee envisaged: some
sort of public discussion. Are you refusing to carry out that public discussion? Are you frightened of it? Is there
some reason why there could not be a reasonable discussion about financial assistance to parents who lose their
children, given that the scheme essentially provides nothing other than counselling, were available?
Obviously it is not hard to imagine how many parents might be in a position, through no fault of their
own, to lose a child and have a substantial non-economic loss arising from that, which does not appear to be
adequately investigated. The earlier statements of Mr Bowen to this Committee gave the Committee the
impression that some consideration was being given to a statutory scheme, which would give it a statutory
benefit to parents in those circumstances. That appears to have disappeared off the agenda. Every time the
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Committee asks about it, we are told that there is no need to review it. We have asked you to review it. Is there
some reason why you refused to do what the Committee asked?
Mr BOWEN: We put the focus on counselling and bereavement and that lead to the papers we tabled
today, the survey of parents who had had a child killed. Obviously that is a very sensitive document.
The Hon. JOHN RYAN: But that report was not done by yourselves, it was done by an agency that
you consulted.
Mr BOWEN: Yes.
The Hon. JOHN RYAN: It has nothing to do with you. The Committee asked you to specifically
prepare a consultation paper, to publish it and distribute it.
Mr BOWEN: This has to do with the issue, because the intent was to see what level of services were
there already and how well they operated. Therefore, we were to identify whether there were any gaps. It does
not deal with monetary benefits for parents, that is certainly the case.
CHAIR: You are saying to the Committee that you commissioned, or engaged, the Workwise Group to
examine the matter on behalf of the MAA?
Mr BOWEN: Yes.
CHAIR: And to furnish a report to you as a basis upon which you would make further decisions
regarding the issue raised by Mr Ryan?
Mr BOWEN: That is correct. The focus of it was upon the provision of bereavement and counselling
services to parents.
The Hon. JOHN RYAN: But you have excluded any financial considerations at all.
Mr BOWEN: At this stage we have not thought of any financial considerations. We have not grappled
with the problem of trying to put any value on it at all. It is a very difficult issue to put a value on the death of a
child.
The Hon. JOHN RYAN: I am not suggesting for a moment that you even attempt to do that, Mr
Bowen. I am suggesting that a piece of research and discussion that is worth having is whether some financial
compensation to parents in that position the appropriate? I specifically asked the Committee to include that
recommendation last year for the purposes of triggering some sort of discussion, to which bodies who would be
interested in making a submission to you or to the Government might be able to do that. You appear to have
had bodies do a survey without even mentioning to them or asking them to deal with financial issues. Of course
it is not included in the paper, because they were not asked to provide it. Is there some reason why we cannot
have an open discussion about finances? I accept that it is not appropriate for the MAA to place a value, but
what is stopping the public from discussing the issue and you sponsoring some public discussion?
Mr BOWEN: The provision of bereavement and counselling services is something well within the
charter of the MAA in terms of our broader objectives in providing services. It is one that we could do outside
the CTP scheme. To look at new benefit levels is not something that I regard the MAA as having a charter to do,
unless we are requested to do so by the Minister.
The Hon. JOHN RYAN: You gave evidence to the Committee two years ago that you were doing
precisely that.
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Mr BOWEN: No, I gave evidence that we had looked at it elsewhere. I hope I did not mislead the
Committee. It was always our intention to focus on counselling. The outcome of this study suggests that
counselling is not something that parents want; they want support immediately post the death of a child by way
of assistance and someone to talk to about their loss. That is fairly clear from the report.
The Hon. JOHN RYAN: On 8 May 2000 I asked you specifically about this. You said:
So it is an issue that needs to be looked at. It probably needs to be more broadly looked at in the context
of a statutory change to see whether a death benefit should be introduced rather than trying to fiddle
with impairment levels is a means of achieving that end in a roundabout way.
That was in the context of a review of what was going on in Victoria, and you said that it was included in earlier
versions of the guides, but was taken out and is currently under continued review. I took the view that the MAA
was reviewing that issue specifically and that we could expect a recommendation to the Minister, or some
discussion with the Minister, and some legislation, as you have used the words "statutory change".
Mr BOWEN: Yes, it would need statutory change. We have not done that, but more broadly we have
not reviewed the impairment guidelines either.
The Hon. JOHN RYAN: I have made the point to you for three years that this gap seems to be
apparent in the scheme. I keep asking whether it will be reviewed. The Committee has made a recommendation
to you that it should be. The MAA seems to refuse to examine this particular benefit other than by means of
financial counselling. Last time you told us that financial counselling was provided and we made that
recommendation notwithstanding that, to try to ask the MAA to take the investigation further. Are you telling
the Committee that you will not take investigation further?
Mr BOWEN: I am telling you that we have not taken it further than looking at bereavement and
counselling services to date.
The Hon. JOHN RYAN: Will you do that in the future?
Mr BOWEN: In the context of reviewing the whole person impairment test, if that is up for review, the
death benefits as originally on the agenda, as I indicated two years ago, we would look at it again. I cannot
promise the Committee that that will be a process of inviting submissions from members of the public because
that sort of review of benefits is not a matter for me.
The Hon. JOHN RYAN: Although you did say to the Committee that some consideration was being
given to that after the scheme was originally set up.
Mr BOWEN: It was in the course of looking at the set-up of the scheme. That was an issue as to
whether there needed to be some benefit in lieu of a whole person impairment test to deal with a parent who has
lost a child. The thinking of the MAA now is that the best form of assistance is to assist the person in that
situation with bereavement counselling support. To take it beyond that is not something we are looking at at the
moment.
The Hon. JOHN RYAN: But that is an opinion the MAA has.
Mr BOWEN: Yes.
The Hon. JOHN RYAN: It then becomes a player in the public discussion, does it not?
Mr BOWEN: We can only operate within the appropriate boundaries. I regard the issue of
bereavement counselling as well within our objectives and charter. But making recommendations on benefit
levels, unless we are particularly invited to do so—we can offer some informed comment but we do not just
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invite comment on what other benefits should be in place. We do try to talk about how the current scheme is
operating.
The Hon. JOHN RYAN: I am somewhat disappointed because had I known that this matter was not
being more actively investigated by the MAA and that you had an intention to do so, as I had been led to believe
in the earlier times we investigated this, I certainly would have brought a private member's bill to the Parliament
to have it discussed in the Parliament. I did not do so because I thought that the matter was going to come
through by means of a statutory review. I had basically taken your answer on face value that that would happen.
In any event, the survey and the attachment that you have presented to the Committee do not suggest that the
bereavement counselling services available for parents in this circumstance are great. Are you suggesting that as a
result of the report that you have collected the MAA intends to do something to address that deficit?
Mr BOWEN: Yes. We have had discussions with other government agencies and we have also had
discussions with some of the non-government organisations that are mentioned in that report about both
improving and expanding the existing range of services. There are criticisms of the current range of services that
are provided so we have made this report available to those who are criticised as well.
The Hon. JOHN RYAN: If there were a provision for a statutory benefit for parents who have lost
their children as a result of an accident which was not their fault it would not present a very large difficulty in
financing the scheme would it?
Mr BOWEN: It would depend upon the value put upon it but in terms of numbers of people, no, it is
not a large number.
The Hon. JOHN RYAN: If it were a benefit in the area of from $50,000 to $100,000, as was suggested
by using the Victorian scheme, it would not exactly trim the profits of the insurers.
Mr BOWEN: It was not be a very significant impact. To some extent we do not know the full number
of cases because a number of people currently in that circumstance would not be making a claim but it could be
worked out, I suppose, having regard to the total number of child fatalities in this State.
The Hon. JOHN RYAN: I cannot understand why insurers would not gratuitously offer such
assistance. It would be good public relations for them but they have not chosen to do so. I can promise you that
a private member's bill will be introduced in the next Parliament.
CHAIR: Mr Bowen, in past years I have expressed an interest in obtaining advice as to what the current
position is regarding compensation for the very seriously injured. I know that is a matter that the Minister is
interested in. Possibly that is a matter that needs a national approach. However, could you tell the Committee
anything you are able to regarding any progress that might have been made on that matter?
Mr BOWEN: I have two matters to report on. The first is structured settlements. The bill is very close
to going through the Federal Parliament. I believe it will be finally debated tomorrow. So it is about as close as
we can get. As late as this morning emails were still coming to me from Jane Campbell, who is the manager of
the structured settlements group, which I chair, on some government amendments, proposals from the Office of
the Prime Minister and Cabinet, which all look satisfactory. So I anticipate that it will go through in the next day
or so with bipartisan support, which is a very good thing. It is then a matter of getting all of the players in the
compensation world to accept it. I think there is an acceptance at a higher level but not down at the lower level,
the people at the coalface. And, of course, we have to get products developed. That is a good initiative.
In relation to matters that have interested this Committee before, and in particular long-term care, the
MAA has continued to develop a proposal there and to cost it. The particular issue for costing it is to work out
what the care needs are of people who are catastrophically injured and to assist in that. Last year the MAA tabled
some guidelines for attendant care for persons with spinal injury. To some extent that was really the easy matter
to do because it was a matter of assessing on the basis of the level of the spinal injury what the physical care
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needs are. Earlier this year we initiated a process of looking at producing similar sorts of guidelines for persons
with brain injury and looking at those care needs in terms of not only physical care but care as a result of
behavioural disabilities or cognitive disabilities and a range of other needs.
They are progressing fairly well. We have got a big experts group together. It is pleasing that a number
of the most eminent experts on brain injury in Australia are Sydney based, so we have had the benefit of their
input into it. Once we agreed that it was possible to produce this, although not in the same form as the spinal
cord guidelines, not as a matter of saying that you can get this many hours care but rather as setting up a
methodology to measure care needs against those different heads—that is well under way and I would hope that
we would be able to release a draft of those sometime in the first quarter of next year for comment, I suppose
particularly amongst medical professional rehabilitation providers and the like. The issue of catastrophic care has
got onto the national agenda, particularly through the medical liability crisis and the Commonwealth
Government is looking at it through Health Ministers.
The MAA has been a participant in some of those discussions, probably more as an expert commentator
because of our long interest in the matter and the progress we have made with Commonwealth and eastern State
Treasurers, Treasuries and health departments. Recently Minister Della Bosca put a proposal for a national care
scheme to heads of Treasury meetings. So it is progressing. It is a little like structured settlements, where it needs
a bit of explanation as to both the economic benefits—the benefits to the individual are reasonably obvious. It is
moving slowly but it is moving, and I think that is a very good thing. It seems to me that there can only be an
increasing number of people who become persuaded by the merits of some national care scheme.
CHAIR: Is there anything you would like to say before we conclude the meeting?
Mr BOWEN: No. Thank you again for the opportunity.
(The witnesses withdrew)
(The Committee adjourned at 3.55 p.m.)
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Minutes of Proceedings
Meeting No 78
2:40 pm, 29 November 2002
Room 1136, Parliament House, Sydney
1.

MEMBERS PRESENT
Mr Dyer (in the Chair)
Mr Breen
Mr Hatzistergos
Mr Primrose
Mr Ryan
Also in attendance: Director, Ms Tanya Bosch; and Senior Project Officer, Ms Rachel
Callinan

2.

MINUTES
Resolved, on the motion of Mr Breen, that the minutes of meeting number 77 be adopted.

3.

MAA HEARING
Resolved, on the motion of Mr Breen, that for the hearing to be held in pursuance of the
Review of the MAA on 2 December 2002, the committee be enabled, if necessary, to sit as a subcommittee to take evidence.

4.

THANKS
Resolved, on the motion of Mr Primrose, to congratulate and thank the Director, Ms Tanya
Bosch, Senior Project Officer, Ms Rachel Callinan, for their work on the Committee’s recent
inquiries.

5.

CONSIDERATION OF CHAIR’S DRAFT REPORT FOR THE INQUIRY IN TO
REGULATING COATS OF ARMS
***

6.

ADJOURNMENT
The Committee adjourned at 4.35 pm, to reconvene at 2:00 pm, 2 December 2002.

Tanya Bosch
Director
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Meeting No 79
2.00 pm, Monday 2 December 2002
Room 814/815, Parliament House, Sydney
1.

MEMBERS PRESENT
Mr Dyer (in the Chair)
Mr Hatzistergos
Mr Primrose
Mr Ryan
Also in attendance: Director, Ms Tanya Bosch

2.

APOLOGIES
Mr Breen

3.

HEARING
The committee began the fourth hearing of the Review of the Exercise of the Functions of the
MAA and the MAC.
The public was admitted.
Mr David Bowen, Ms Concetta Rizzo and Dr Stephen Clough were affirmed and examined.
Mr Richard Grellman was sworn and examined.
Mr Bowen tendered the answers to the Questions on Notice and the Report on CTP Insurer
Profit.
Evidence concluded and the witnesses withdrew.

4.

PUBLICATION OF PROCEEDINGS
The Committee resolved, on the motion of Mr Ryan, that in order to better inform all those who are participating
in the inquiry process, the Committee make use of the powers granted under paragraph 25 of the resolutions
establishing the Standing Committees, and section 4(2) of the Parliamentary Papers (Supplementary Provisions)
Act 1975, to publish transcripts and tabled documents tendered at the public hearing held on 2 December 2002.

5.

ADJOURNMENT
The committee adjourned at 3:50 pm sine die.

Tanya Bosch
Director
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Meeting No 80
3.15 pm, 10 December 2002
Room 1136, Parliament House, Sydney
1.

MEMBERS PRESENT
Mr Dyer (in the Chair)
Mr Hatzistergos
Mr Primrose
Mr Ryan
Also in attendance: Director, Ms Tanya Bosch; and Senior Project Officer, Ms Rachel Callinan

2.

APOLOGIES
Mr Breen

3.

MINUTES
Resolved, on the motion of Mr Ryan, that the minutes of meetings number 78 and 79 be
adopted.

4.

MAA REPORT
The Chair submitted his draft report on the Review of the Exercise of the Functions of the
MAA and the MAC which, having been circulated to Members of the Committee, was
accepted as being read.
Resolved, on the motion of Mr Ryan, that the draft report be the Report of the Committee and
that the Chairman and Director be permitted to correct stylistic, typographical and grammatical
errors.
Mr Hatzistergos abstained.
Resolved, on the motion of Mr Primrose that the report, together with the transcripts of
evidence, submissions, documents and correspondence in relation to the inquiry, be tabled and
made public.

5.

THANKS
The Chairman expressed his heartfelt thanks to the Deputy Chair, Mr Ryan, the Committee
Members and Committee staff for their participation, support and assistance over the past four
years.
Resolved, on the motion of Mr Ryan, that the Committee record its thanks to the Chairman for
his hard work, his consensus building and his thoroughness over the past four years.
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6.

ADJOURNMENT
The Committee adjourned at 3.35 pm, sine die.

Tanya Bosch
Director
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