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Terms of reference 

1. That this House notes the revised draft ‘Memorandum of Understanding on the execution of 
search warrants on the premises of Members of the New South Wales Parliament between the 
Commissioner of the Independent Commission Against Corruption, the President of the 
Legislative Council and the Speaker of the Legislative Assembly’ tabled by the President on 
Tuesday 16 September 2014. 

2. That the Privileges Committee inquire into and report on the provisions of the revised draft 
Memorandum of Understanding. 

3. That the Committee report by Thursday 6 November 2014. 

4. That a message be forwarded to the Legislative Assembly informing it of the terms of reference 
agreed to by the House. 

 

These terms of reference were referred to the Committee by the House on Wednesday 17 September 
2014.  

On Thursday 6 November the House further resolved: 

That the reporting date for the Privileges Committee’s inquiry into a revised memorandum of 
understanding with the ICAC relating to the execution of search warrants on members’ premises 
be extended to Tuesday 11 November 2014. 
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Chair’s foreword 

This is the sixth inquiry by the Privileges Committee concerning the execution of search warrants on 
the premises of members of Parliament. The earlier inquiries concerned the execution of a search 
warrant on the office of a member of the Legislative Council (2003, 2004), a draft protocol for the 
execution of search warrants by law enforcement and investigative agencies (2006), a Memorandum of 
Understanding with the Independent Committee Against Corruption (ICAC) concerning the execution 
of search warrants on members’ offices at Parliament House (2009) and a Memorandum of 
Understanding with the New South Wales Police concerning the execution of search warrants on 
members’ premises generally including those outside Parliament House (2010). 

In this inquiry the Committee examined a revised draft of the Memorandum of Understanding with the 
ICAC developed through negotiations between the Clerks of both Houses of Parliament and the ICAC 
and tabled by the President of the Legislative Council in the House in September 2014. The revised 
draft extends beyond the execution of search warrants at Parliament House to include any premises 
occupied or used by a member. It also includes new procedures which enable a member who was not 
present at the execution of a warrant to make a claim of parliamentary privilege over items that have 
been seized and enables a member to claim parliamentary privilege over items which have been 
removed by an ICAC officer for examination at another location to determine whether they may be 
seized under a warrant.  

The Committee supports the proposed new procedures but recommends changes to the proposed 
timeframes within which members may make claims of parliamentary privilege where items have been 
seized or removed for examination from one working day to three working days. Subject to this 
change, the Committee recommends that the revised draft Memorandum be formally adopted. 

I thank the other members of the Committee for their contributions to this inquiry and also thank the 
Committee Secretariat for its support. 

 

 

 

The Hon Trevor Khan MLC 
Chair 
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Summary of recommendations 

Recommendation 1 13 
That the revised draft Memorandum of Understanding with the Commissioner of the ICAC be 
amended by: 

  replacing ‘one working day’ with ‘three working days’ in paragraphs 7(a) and 8(e) 
  replacing ‘one working day’ with ‘two working days’ in paragraph 8(a) 
  replacing ‘that working day’ with ‘the two working days’ in paragraph 8(a) 

Recommendation 2 14 
That the House resolve that the President join with the Speaker in entering into the revised draft 
Memorandum of Understanding with the Commissioner of the ICAC, as amended in accordance 
with Recommendation 1. 

Recommendation 3 14 
That the House send a message to the Legislative Assembly requesting the Assembly to authorise 
the Speaker to join with the President in entering into the revised draft Memorandum of 
Understanding with the Commissioner of the ICAC, as amended in accordance with 
Recommendation 1. 
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Chapter 1 Introduction 

A search warrant, if otherwise valid, can be executed in premises occupied or used by a member of 
Parliament including at Parliament House. However, documents and other material in the possession of 
a member are immune from seizure if their compulsory disclosure would involve impermissible inquiry 
into ‘proceedings in Parliament’ under Article 9 of the Bill of Rights 1689.1 To ensure that such material 
is not seized in practice, procedures have been developed for the execution of search warrants in 
members’ premises in various jurisdictions, including New South Wales.  

This chapter outlines the procedures for the execution of search warrants on members’ premises which 
apply in New South Wales and the establishment of the current inquiry which concerns revised draft 
procedures for the execution of search warrants by the Independent Commission Against Corruption 
(ICAC). 

Procedures for the execution of search warrants on members’ premises in New 
South Wales 

Memorandum of Understanding with the ICAC dated 2009 

1.1 The first attempt to regulate the execution of search warrants in members’ premises in New 
South Wales was made in response to a case in 2003 in which documents were seized under a 
warrant from the parliamentary office of a member of the Legislative Council, the Hon Peter 
Breen, by officers from the ICAC. In that case, following two inquiries by the Privileges 
Committee,2 the Legislative Council ultimately found that some of the documents which had 
been seized by the ICAC officers under the warrant were within the scope of ‘proceedings in 
Parliament’ and thus protected by parliamentary privilege and ordered that those documents 
be returned to Mr Breen.  

1.2 In 2006, in response to the case involving Mr Breen, the Privileges Committee recommended 
the adoption of a protocol for the execution of search warrants on members’ offices by law 
enforcement agencies and investigatory bodies.3 The recommended protocol included 
procedures to be followed where a member claims that documents in his or her possession are 
immune from seizure by virtue of parliamentary privilege and the investigating agency disputes 
that claim, and included criteria to be applied to determine whether the documents form part 
of ‘proceedings in Parliament’. It also provided for the validity of disputed privilege claims to 
be determined by the House. 

                                                           
1  Article 9 applies in New South Wales by virtue of section 6 and schedule 2 of the Imperial Acts 

Application Act 1969 (NSW). 
2  Standing Committee on Parliamentary Privilege and Ethics, New South Wales Legislative Council, 

Parliamentary privilege and seizure of documents by ICAC, Report No. 25, December 2003; Standing 
Committee on Parliamentary Privilege and Ethics, New South Wales Legislative Council, 
Parliamentary privilege and seizure of documents by ICAC No. 2, Report No. 28, March 2004.   

3  Privileges Committee, New South Wales Legislative Council, Protocol for execution of search warrants on 
members' offices, Report No. 33, February 2006.   



LEGISLATIVE COUNCIL  

A revised memorandum of understanding with the ICAC relating to the execution of search warrants on members' premises 
 

2 Report 71 - November 2014 
 
 

1.3 Before the Legislative Council had responded to the Committee’s report the ICAC itself 
adopted revised procedures for the execution of search warrants on members’ offices largely 
based on the Committee’s recommended protocol. The revised procedures were documented 
in section 10 of Procedure 9 of the ICAC’s Operations Manual. Section 10 of Procedure 9 did 
not include every aspect of the Committee’s recommended protocol and in particular did not 
include the criteria for determining whether documents are within the scope of ‘proceedings 
in Parliament’. However, it did include an express acknowledgement that where the ICAC 
disputes a claim of privilege the issue is to be determined by the House. 

1.4 Some years later, in 2009, in evidence to the joint parliamentary Committee on the 
Independent Commission Against Corruption, the ICAC suggested that it did not support the 
criteria for determining whether documents are within the scope of ‘proceedings in 
Parliament’ adopted in the protocol recommended by the Privileges Committee in 2006 and 
would consider seeking judicial review if it disagreed with the House’s determination on a 
disputed privilege claim. In response to this evidence the Legislative Council referred an 
inquiry to the Privileges Committee concerning the development of an appropriate 
memorandum of understanding with the ICAC on the execution of search warrants on 
members’ offices at Parliament House.  

1.5 In its report on that inquiry the Privileges Committee noted that there were differences of 
views between the ICAC and the Committee concerning issues relating to the determination 
of privilege claims which had come to light in the evidence to the Committee on the ICAC. 
However, the Committee also noted that the ICAC’s views on such matters were not reflected 
in section 10 of Procedure 9 of its Operations Manual which as noted was based on the 
Committee’s own recommendation. As the adoption of that protocol represented such an 
advance on the process which had been followed by the ICAC in the case involving Mr Breen, 
the Committee recommended that a memorandum of understanding be entered into for the 
execution of search warrants on members’ Parliament House offices incorporating Procedure 
9 of the ICAC’s Operations Manual.4 

1.6 The Legislative Council subsequently authorised the President to enter into the memorandum 
of understanding recommended by the Privileges Committee and sent a message to the 
Assembly requesting it to authorise the Speaker to do the same. The Assembly agreed to the 
Council’s request following a report by its Standing Committee on Parliamentary Privilege and 
Ethics.5  

1.7 In December 2009 the Presiding Officers and the ICAC Commissioner entered into the 
recommended memorandum of understanding, which provides that the agreed process for 
executing search warrants on the Parliament House offices of members is that contained in 
Procedure 9 of the ICAC’s Operations Manual. The President tabled the Memorandum of 
Understanding with the ICAC in the House in May 2011.6 A copy of the Memorandum of 
Understanding is provided at Appendix 1. 

                                                           
4  Privileges Committee, New South Wales Legislative Council, A memorandum of understanding with the 

ICAC relating to the execution of search warrants on members’ offices, Report 47, November 2009. 
5  Standing Committee on Parliamentary Privilege and Ethics, New South Wales Legislative 

Assembly, Report on a memorandum of understanding with the Independent Commission Against Corruption 
relating to the execution of search warrants on the Parliament House offices of members, November 2009. 

6  Minutes, Legislative Council, 5 May 2011, p 54. 
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Memorandum of Understanding with the New South Wales Police dated 2010 

1.8 Following on from the adoption of a Memorandum of Understanding with the ICAC in 2009, 
in 2010 each House of Parliament referred an inquiry to its privileges committee to consider 
the development of a memorandum of understanding on the execution of search warrants on 
the premises of members with the New South Wales Police and any other relevant agencies.  

1.9 In its report on that inquiry the Legislative Council Privileges Committee recommended the 
adoption of a memorandum of understanding concerning the execution search warrants by 
the New South Wales Police, but did not consider it necessary to recommend the adoption of 
a similar memorandum with other agencies at that time.7 This approach was also 
recommended by the Legislative Assembly Privileges and Ethics Committee in its report.8  

1.10 Each House subsequently authorised its Presiding Officer to enter into the recommended 
memorandum with the Police, which was signed by the Presiding Officers and the 
Commissioner of Police in November 2010. The Memorandum of Understanding was later 
tabled by the President in the House.9 A copy of the Memorandum is provided at Appendix 2. 

1.11 The Memorandum of Understanding with the Police is based on the 2009 Memorandum with 
the ICAC and additional provisions drawn from the Memorandum of Understanding between 
the Commonwealth Government and the Presiding Officers of the Commonwealth 
Parliament concerning the execution of search warrants on premises occupied by members of 
the federal Parliament entered into in 2005.10 Notably, unlike the Memorandum with the 
ICAC, the Memorandum with the Police covers all premises occupied by members including 
the Parliament House office of a member, the ministerial office of a member (if applicable), 
the electorate office of a member and a member’s residence, and includes procedures for 
executing search warrants on non-Parliament House premises as well as parliamentary offices. 

Establishment of this inquiry 

1.12 During 2013 the ICAC executed search warrants on the home and electorate offices of a 
former member of the Legislative Assembly and the electorate offices of a number of sitting 
members. The execution of these search warrants was not covered by the current 
Memorandum of Understanding with the ICAC which, as noted, only extends to the 
execution of search warrants on members’ offices at Parliament House.  

1.13 In 2014 the President and the Speaker authorised the Clerks to enter into discussions with the 
ICAC with a view to developing a revised Memorandum of Understanding based on the form 

                                                           
7  Privileges Committee, New South Wales Legislative Council, A memorandum of understanding with the 

NSW Police Force relating to the execution of search warrants on members’ premises, Report 53, September 
2010. 

8  Standing Committee on Parliamentary Privilege and Ethics, New South Wales Legislative Assembly 
Report on a memorandum of understanding with the NSW Police relating to the execution of search warrants on 
members’ premises, October 2010. 

9  Minutes, Legislative Council, 5 May 2011, p 54. 
10  Memorandum of understanding on the execution of search warrants in the premises of members of Parliament between 

the Attorney-General, the Minister for Justice and Customs, the Speaker of the House of Representatives and the 
President of the Senate, 2005. 
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of the 2010 Memorandum of Understanding with the Police covering not only the Parliament 
House offices of members but also other premises used and occupied by members including 
the electorate offices of members of the Legislative Assembly.11  

1.14 On 16 September 2014 the President tabled in the Legislative Council a revised draft 
memorandum of understanding developed through those discussions together with an 
exchange of correspondence between the Presiding Officers and the ICAC Commissioner.12 
In that correspondence the Presiding Officers and the ICAC Commissioner agreed that it 
would be appropriate for the draft memorandum of understanding to be tabled in each House 
and referred to the respective privileges committees of the Houses for inquiry and report. A 
copy of the revised draft Memorandum of Understanding with the ICAC is provided at 
Appendix 3. 

1.15 On 17 September 2014 the Speaker tabled the revised draft memorandum of understanding 
with the ICAC in the Legislative Assembly. On the same day the Legislative Assembly 
referred terms of reference to its Standing Committee on Parliamentary Privilege and Ethics 
to inquire into and report on the revised draft and sent a message to the Legislative Council 
informing it of those terms.13  

1.16 Following receipt of the message from the Legislative Assembly, the Legislative Council 
referred similar terms of reference to its Privileges Committee, on the motion of the Leader of 
the Government in the Council and Leader of the House, the Hon Duncan Gay.14 The terms 
of reference for the inquiry are shown on page iv of this report. On 6 November 2014 the 
House resolved that the reporting date for the inquiry be extended to Tuesday 11 November 
2014.15 

1.17 The following chapter of this report examines the provisions of the revised draft 
memorandum of understanding with the ICAC. 

                                                           
11  Hansard, Legislative Council, 16 September 2014, p 4. 
12  Minutes, Legislative Council, 16 September 2014, pp 71-72; Hansard, Legislative Council, 16 

September 2014, p 4. 
13  Minutes, Legislative Council, 17 September 2014, p 81. 
14  Minutes, Legislative Council, 17 September 2014, p 89. 
15  Minutes, Legislative Council, 6 November 2014, p 244. 



PRIVILEGES COMMITTEE
 
 

 Report 71 - November 2014 5 
 

Chapter 2 The revised draft Memorandum of 
Understanding with the ICAC 

This chapter examines the provisions of the revised draft Memorandum of Understanding with the 
ICAC referred to in the terms of reference for this inquiry and notes the key variations from the 
current Memorandum of Understanding with the ICAC entered into in 2009. The chapter concludes 
with a recommendation that the revised draft Memorandum be adopted. 

Overview  

2.1 The current Memorandum of Understanding with the ICAC contains a number of formal 
sections, such as a preamble and procedures for varying and revoking the Memorandum, and 
a substantive operative provision.16 The key formal section is the preamble which provides 
that the Memorandum applies to the execution of search warrants on members’ offices at 
Parliament House. The substantive section provides that the agreed process for the execution 
of search warrants on members’ premises is ‘spelt out in the attached Procedure 9 of the 
ICAC’s Operations Manual entitled “Procedures for obtaining and executing search 
warrants’’’.17 

2.2 The revised draft Memorandum also contains formal sections and a substantive provision.18 

The main innovation in the formal sections lies in the preamble which no longer limits the 
operation of the Memorandum to members’ Parliament House offices but extends to other 
premises used or occupied by members including the ministerial office, electorate office or 
residence of the member. The substantive provision omits the current reference to the ICAC’s 
Operations Manual and instead provides that the agreed process for the execution of a search 
warrant is ‘spelt out in the attached “Procedures for the execution of search warrants in the 
premises of members of the New South Wales Parliament”.19  

Procedures for executing search warrants under the revised draft Memorandum 

2.3 The ‘Procedures for the execution of search warrants in the premises of members of the New 
South Wales Parliament’ attached to the revised draft Memorandum comprise eight sections 
which concern introductory matters (sections 1-4), the process to be followed for the 
execution of search warrants on members’ Parliament House offices (section 5), the process 
to be followed for the execution of search warrants on members’ premises not at Parliament 

                                                           
16  Memorandum of Understanding on the execution of search warrants in the Parliament House office of members of the 

New South Wales Parliament between the Commissioner of the Independent Commission Against Corruption and 
the President of the Legislative Council and the Speaker of the Legislative Assembly, December 2009, tabled by 
the President in the Legislative Council on 5 May 2011, Minutes, 5 May 2011, p 54. 

17  Section 2, ‘Execution of search warrants’. 
18  Revised draft Memorandum of Understanding on the execution of search warrants in the premises of members of 

the New South Wales Parliament between the Commissioner of the Independent Commission Against Corruption, 
the President of the Legislative Council and the Speaker of the Legislative Assembly, tabled by the President in 
the Legislative Council on 16 September 2014, Minutes, 16 September 2014, pp 71-72 (hereafter 
referred to as the ‘Revised draft Memorandum’). 

19  Section 2, ‘Execution of search warrants’. 
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House (section 6) and certain new processes which apply whether a search warrant is executed 
at Parliament House or elsewhere (sections 7 and 8). 

Introductory matters (sections 1-4) 

2.4 Section 1 includes an acknowledgement that the documents and things with respect to which 
parliamentary privilege may be claimed include ‘electronic documents’. Under the current 
Memorandum with the ICAC such documents are captured due to the definition of 
‘document’ in the Interpretation Act 198720 but the issue is not expressly acknowledged in the 
terms of the Memorandum itself. 

2.5 Sections 2 to 4 are modelled on the introductory sections of the procedures attached to the 
Memorandum of Understanding with the New South Wales Police21 which in turn are 
modelled on the procedures attached to the Memorandum of Understanding between the 
Commonwealth Parliament and the Australian Federal Police concerning the execution of 
search warrants on the premises occupied by members of the federal Parliament.22 Under 
these sections: 

 the agreed procedures for the execution of search warrants on members’ premises are to 
apply to members’ Parliament House offices, ministerial offices, electorate offices and 
‘any other premises used by a member for private or official purposes at which the 
ICAC has reason to suspect that material covered by parliamentary privilege may be 
located’ (section 2) 

 the legal framework for the execution of search warrants on members’ premises 
including the nature of parliamentary privilege is described in some detail (section 3) 

 certain preliminary procedures are to be observed before a warrant is executed on the 
premises of a member, namely, the warrant is to be approved by the Commissioner, or 
Deputy Commissioner in the Commissioner’s absence, and drafted with care to ensure 
it does not cover a wider range of documents that is necessary to advance the relevant 
investigation (section 4). 

                                                           
20  Under section 21 of the Interpretation Act 1987, ‘document’ means ‘any record of information’, 

including: ‘(a) anything on which there is writing, or (b) anything on which there are marks, figures, 
symbols or perforations having a meaning for persons qualified to interpret them, or (c) anything 
from which sounds, images or writings can be reproduced with or without the aid of anything else, 
or (d) a map, plan, drawing or photograph’. 

21  Memorandum of Understanding on the execution of search warrants in the premises of members of the New South Wales 
Parliament between the Commissioner of Police, the President of the Legislative Council and the Speaker of the Legislative 
Assembly, November 2010, tabled by the President in the Legislative Council on 5 May 2011 (Minutes, 5 
May 2011, p 54), Attachment, ‘Procedures for the execution of search warrants in the premises of 
members of the New South Wales Parliament’, paragraph 2 (‘Application of these procedures’), 
section 3 (‘Parliamentary privilege’), paragraph 4 (‘Procedure prior to obtaining a search warrant’).  

22  Memorandum of understanding on the execution of search warrants in the premises of members of Parliament between 
the Attorney-General, the Minister for Justice and Customs, the Speaker of the House of Representatives and the 
President of the Senate, dated 2005, Annexure A, National Guideline for the Execution of Search Warrants 
where Parliamentary Privilege may be involved, section 2 (‘Legal background’), section 4 ‘Application of 
the guideline’, section 5.1 (‘Procedure prior to obtaining a search warrant’). 
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Execution of search warrants at Parliament House (section 5) 

2.6 Section 5 sets out the process to be followed for the execution of search warrants on 
members’ Parliament House offices. It is in similar terms to section 10 of Procedure 9 of the 
ICAC’s Operations Manual which is attached to the current Memorandum with the ICAC.23 A 
similar process also applies under the Memorandum of Understanding for the execution of 
search warrants by the New South Wales Police.24  

2.7 Like the existing Memoranda with the ICAC and the Police, section 5 includes provisions 
concerning the notification of the Presiding Officer of the proposed execution of the warrant, 
the presence of the member or his or her staff during the search, opportunities for the 
member to seek legal advice and claim parliamentary privilege, and the handling of disputed 
privilege claims. 

2.8 Section 5 also includes new procedures concerning the role of parliamentary officials in 
relation to the search and the handling of electronic material. Under those procedures: 

 The Presiding Officer or other parliamentary officer who is notified of the proposed 
execution of the warrant is not to advise the member concerned unless the Executive 
Director, Legal, of the ICAC has agreed (section 5(c)).25 

 The Clerk is to ensure the ‘forensic integrity’ of items subject to a claim of privilege so 
they are not lost, damaged, altered or destroyed (section 5(k)).26  

 Where the ICAC contests a claim of privilege and the relevant material is stored on an 
electronic device a forensic image of the device or a forensic report of its contents is to 
be prepared by a suitably qualified person agreed to by the Clerk and the ICAC and the 
image or report is to be examined in relation to the claim rather than the device itself 
(section 5(o)). If after examination only some of the contents of the device are identified 
as within the scope of parliamentary proceedings the balance of the contents are to be 
copied from the imaged device onto another storage medium or a copy of the report 
redacting the privileged material is to be prepared and the image or copy of the report as 
relevant is to be provided to the ICAC (section 5(q)).  

                                                           
23  See ICAC, Operations Manual, Procedure 9, ‘Procedures for obtaining and executing search warrants, 

22 July 2009, pp 16-17, section 10, ‘Execution on parliamentary office’.  
24  Memorandum of Understanding on the execution of search warrants in the premises of members of the New South Wales 

Parliament between the Commissioner of Police, the President of the Legislative Council and the Speaker of the Legislative 
Assembly, November 2010, tabled by the President in the Legislative Council on 5 May 2011 (Minutes, 5 
May 2011, p 54), Attachment, ‘Procedures for the execution of search warrants in the premises of 
members of the New South Wales Parliament’, paragraph 5, ‘Execution of a warrant on the 
Parliament House office of a member’. 

25  However, the ICAC itself is to consider whether it is feasible to contact the member to arrange a 
time for the search unless compliance would compromise the integrity of the investigation 
(paragraph 5(d)). 

26  This requirement builds on the existing requirement for the Search Team Leader to request the 
Clerk to secure any items over which parliamentary privilege has been claimed (paragraph 5(k)). 
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Execution of warrants in members’ premises not at Parliament House (section 6) 

2.9 Section 6 is modelled on the equivalent provision of the Memorandum of Understanding with 
the Police concerning the execution of search warrants on members’ premises not located at 
Parliament House.27 Like that Memorandum, it includes provisions concerning the presence of 
the member or his or her staff during the execution of the warrant, opportunities for the 
member to seek legal advice and claim parliamentary privilege and the handling of disputed 
privilege claims.  

2.10 Section 6 also includes certain new requirements concerning the notification of parliamentary 
authorities in relation to the proposed execution of a warrant. Similar requirements apply 
under the procedures for executing search warrants at Parliament House in the Memorandum 
with the ICAC and the Memorandum with the Police where the premises to be searched are at 
Parliament House. Under these new requirements:  

 The Search Team Leader will notify the Presiding Officer (or Clerk or Deputy Clerk if 
the President is unavailable) of the proposed search.  

 The Presiding Officer will then inform the Clerk (or Deputy Clerk) and the Executive 
Manager, Parliamentary Services. 

 The purpose of such contact is ‘to facilitate timely and informed privilege claims’ 
(section 6 (b)).  

2.11 Section 6 also includes provisions concerning the circumstances in which the Presiding 
Officer may notify the member of the proposed search, the role of the Clerk is safeguarding 
privileged items and the handling of electronic material, similar to those in paragraph 5 
outlined at paragraph 2.8 above (sections 6(b), (g), (l), (n), (p)). 

Where the member did not have an opportunity to claim privilege before items were 
seized (section 7) 

2.12 Section 7 introduces an entirely new process which is not addressed in the existing 
Memoranda with the ICAC or the Police. This process enables a member who was not 
present at the execution of the warrant and consequently did not have the opportunity to 
make a claim of parliamentary privilege over items that were seized to make such a claim after 
the event. The process applies whether the warrant was executed at Parliament House or 
elsewhere. 

2.13 The new process is intended to supplement rather than override the procedures in sections 5 
and 6. For example, a member’s right to make a claim of privilege over items which have been 
seized under section 7 does not absolve the ICAC of its obligations under sections 5 and 6 to 
execute the warrant as far as possible when the member or his or her staff is present and to 

                                                           
27  Memorandum of Understanding on the execution of search warrants in the premises of members of the New South Wales 

Parliament between the Commissioner of Police, the President of the Legislative Council and the Speaker of the Legislative 
Assembly, November 2010, tabled by the President in the Legislative Council on 5 May 2011 (Minutes, 5 
May 2011, p 54), Attachment, ‘Procedures for the execution of search warrants in the premises of 
members of the New South Wales Parliament’, paragraph 6, ‘Execution of a warrant on premises 
used or occupied by a member (not being at Parliament House)’. 
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allow the member a reasonable opportunity to claim parliamentary privilege at the time of the 
search.  

2.14 Under the new process, where the member is not present during the execution of the warrant 
an item will not be seized if it is clear to the ICAC officer that the item is subject to 
parliamentary privilege. If the member subsequently wishes to make a claim of parliamentary 
privilege over any item that has been seized the member is to advise the ICAC within one 
working day and provide a list of the items covered by the claim. If the ICAC does not object 
to the claim of privilege it will return the items in accordance with the instructions of the 
occupier of the premises.28 If the ICAC objects to the claim of privilege the procedures for 
determining privilege claims in paragraph 5 will apply.  

Removal of items for examination to determine whether they should be seized (section 
8)  

2.15 Section 8 introduces another new process which has no equivalent in the existing Memoranda 
with the Police. This process applies where officers executing a search warrant whether at 
Parliament House or elsewhere decide to remove an item from the premises for examination 
at another location to determine whether or not it may be seized under the warrant.  

The power to remove items for examination 

2.16 Section 75(A)(1)(c) of the Law Enforcement (Powers and Responsibilities) Act 2002 provides that a 
person executing a search warrant may move a thing found on the premises to another place, 
for up to seven working days, to determine whether it is or contains a thing that may be seized 
if the occupier of the premises consents or if: 

 

i. it is significantly more practicable to do so having regard to the timeliness 
and cost of examining the thing at another place and the availability of 
expert assistance, and 

ii. there are reasonable grounds to suspect it is or contains a thing that may be 
seized under the warrant. 

2.17 The Act also provides that an eligible issuing officer29 may authorise the removal of the thing 
for an additional period not exceeding seven working days at any one time if satisfied the 
additional period is required to determine whether it is or contains a thing that may be seized 

                                                           
28  The occupier has certain rights under the general procedures governing the execution of search 

warrants such as the right to receive a notice of the warrant, see a copy of the warrant, be present 
during the search, obtain a receipt for things seized and request a copy of any document seized: 
ICAC, Operations Manual, Procedure 9, section 8.10; Independent Commission Against Corruption Act 
1988, Part 4, Division 4; Law Enforcement (Powers and Responsibilities) Act 2002, Part 5, Division 4. 

29  Law Enforcement (Powers and Responsibilities) Act 2002, section 75A(2). ‘Eligible issuing officer’ is 
defined in section 46(1) of the Act as, in the case of a warrant other than a covert search warrant or 
a criminal organisation search warrant, an ‘authorised officer’. ‘Authorised officer’ is defined in 
section 3 as: ‘(a) a Magistrate or a Children’s Magistrate, (b) a registrar of the Local Court, or (c) an 
employee of the Attorney General’s Department authorised by the Attorney General as an 
authorised officer for the purposes of this Act either personally or as the holder of a specified 
office’.  
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under the warrant. Further, where an application for an additional period is made the occupier 
of the premises may make submissions to the eligible issuing officer in relation to the matter.30 
Moreover, the removal of a thing for more than 28 days may only be authorised in exceptional 
circumstances.31  

2.18 The power to remove items for examination under section 75A of the Law Enforcement (Powers 
and Responsibilities) Act 2002 is referred to in Procedure 9 of the ICAC’s Operations Manual 
which is attached to the current Memorandum with the ICAC. However, the issue is 
addressed in section 8 of Procedure 932 which applies to the execution of search warrants 
generally by the ICAC rather than in section 10 which specifically applies to the execution of 
warrants in members’ offices.  

2.19 Consequently, under the current Memorandum with the ICAC, officers executing a search 
warrant have the statutory right to remove things for examination and exercise that right in 
accordance with section 8 of Procedure 9. However, there are no additional procedures 
regulating the exercise of the right and the protection of the material subject to parliamentary 
privilege. 

The proposed new process  

2.20 As with section 7 the process in section 8 is intended to intersect with rather than displace the 
procedures prescribed in sections 5 and 6. That is, the obligations imposed on ICAC officers 
by sections 5 and 6 before and during the execution of the warrant continue to apply until a 
decision is made (if such a decision is made) to remove an item for examination. Where such a 
decision is made the key procedures are as follows:  

 An item may not be removed if it is clear to the ICAC officer that the item is subject to 
parliamentary privilege except in accordance with the procedures prescribed by section 
8.33  

 Where an ICAC officer wishes to remove a thing for examination and that thing is 
subject to a claim of parliamentary privilege the thing may only be removed to the 
custody of the Clerk.34   

 If an item is removed and the member later wishes to make a claim of parliamentary 
privilege the member will notify the ICAC of the claim within one working day.35 If the 
ICAC does not object to the claim it will return the item in accordance with the 
instructions of the occupier of the premises.36 If the ICAC objects to the claim the 
procedures for determining claims of privilege in paragraph 5 will apply.37  

                                                           
30  Law Enforcement (Powers and Responsibilities) Act 2002, section 75A(3). 
31  Law Enforcement (Powers and Responsibilities) Act 2002, section 75A(4). 
32  ICAC, Operations Manual, Procedure 9, section 8.7, ‘Removal for Inspection’. 
33  Revised draft Memorandum, section 8. 
34  Revised draft Memorandum, section 8. 
35  Revised draft Memorandum, section 8(e). 
36  Revised draft Memorandum, section 8(f). 
37  Revised draft Memorandum, section 8(g). 
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 If a claim of parliamentary privilege is made and the claim relates to only a part of the 
contents of the item the member will provide the ICAC with a list of the parts which 
are subject to the claim.38 If the ICAC does not object to the claim it will return those 
contents to the occupier or if it is not possible to separate those contents from the 
whole will ensure that those contents are not used in the event the item is seized.39 If the 
ICAC objects to the claim the procedures for determining claims of privilege in 
paragraph 5 of the draft ‘Procedures’ will apply.40 

 If the member needs time to consider whether to make a claim of privilege in relation to 
an item which has been removed for examination the member will advise the ICAC 
within one working day that he or she is considering making a claim of privilege.41 If the 
member needs to identify the contents of the item to decide whether to make a claim 
the ICAC will provide the member with a list of the contents.42 The ICAC will not use 
the item until the expiry of one working day from the member’s advice or the provision 
of the list or until the member advises that no claim of privilege will be made, whichever 
first occurs.43  

 If, after consideration, the member decides to make a claim of privilege the member will 
provide the ICAC with a list of the things or subject matter over which the claim is 
made, and the matter will be dealt with in accordance with the procedures to be applied 
where a member makes a claim of privilege over items which have been removed 
described above.44 

Comment 

2.21 The Committee notes that the draft Memorandum was developed through discussions 
between the Clerk of the Houses and the ICAC following authorisation by the Presiding 
Officers. It includes variations to the existing procedures for executing search warrants on 
members’ offices at Parliament House and new procedures which are not addressed in the 
current Memorandum with the ICAC. 

2.22 The proposed variations to the existing procedures for the ICAC executing warrants at 
Parliament House clarify the roles to be performed by parliamentary officials in relation to 
searches of members’ offices. The variations also minimise the potential for delays to the 
conduct of ICAC investigations where electronic material is involved, while enhancing the 
established procedures for the protection of parliamentary privilege under the current 
Memorandum with the ICAC. 

2.23 The main new procedure provides for the execution of search warrants by ICAC officers on 
members’ premises not located at Parliament House. This procedure parallels that in the 
Memorandum of Understanding with the New South Wales Police adopted in 2010 which 

                                                           
38  Revised draft Memorandum, section 8(e). 
39  Revised draft Memorandum, section 8(h). 
40  Revised draft Memorandum, section 8(i). 
41  Revised draft Memorandum, section 8(a). 
42  Revised draft Memorandum, section 8(b). 
43  Revised draft Memorandum, section 8(a) and (c). 
44  Revised draft Memorandum, section 8(d). 
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recognises that a member may hold material that is protected by parliamentary privilege at 
premises outside Parliament such as a ministerial office or home office.  

2.24 The other new procedures proposed by the draft provide for cases where a member was not 
present at the execution of the warrant and wishes to make a claim of parliamentary privilege 
over an item which has been seized and cases where the executing officer removes an item to 
another location for examination to determine whether or not it may be seized. The absence 
of procedures covering such cases in the current Memorandum is a significant gap in the 
protections available to members. Currently, for example, while ICAC officers have the right 
to remove items for examination there are no agreed procedures by which a member may 
make a claim of parliamentary privilege with respect to such items. 

2.25 The Committee supports the adoption of these two further new procedures which extend the 
circumstances in which claims for parliamentary privilege may be made. However the 
Committee has concerns in relation to the time limits which are currently proposed for the 
making of claims of parliamentary privilege over items which have been seized or removed.   

2.26 In that regard, under draft paragraph 7(a), where a member was not present at the execution 
of the warrant and wishes to make a claim of privilege over items which have been seized the 
member is to advise the ICAC within one working day of the seizure and provide a list of the 
items over which the claim is made. Similarly, under draft paragraph 8(e), where an item has 
been removed for examination to determine whether it should be seized the member is to 
advise the ICAC within one working day of the removal of the thing that the member claims 
parliamentary privilege and provide a list of the items or subject matters over which the claim 
is made.  

2.27 In addition, under draft paragraphs 8(a)-(c), where an item has been removed for examination 
and the member needs time to consider whether to make a claim for parliamentary privilege, 
the member is to advise the ICAC of that fact within one working day of the removal of the 
thing. In such a case the ICAC is not to use the item until after one working day from the 
member’s advice, or one working day from the provision by the ICAC to the member of a list 
of the contents of the item (if applicable), or until the member advises the ICAC that no claim 
will be made, whichever first occurs. This effectively means that where an item has been 
removed for examination a member has two working days to make a claim for parliamentary 
privilege and to provide a list of the things or subjects covered by the claim (provided that 
within the first working day the member notifies the ICAC that he or she is considering 
making a claim). 

2.28 While mindful of the need not to unnecessarily delay ICAC investigations of members’ 
conduct the Committee is concerned that the period of one working day under paragraphs 
7(a) and 8(e) or two working days under paragraph 8(a)-(c) may not be sufficient for a member 
to make a meaningful claim for parliamentary privilege and to provide the required list of 
things or subjects in every case. There may be practical difficulties, for example, if the member 
is travelling overseas during the relevant working day or otherwise out of email or mobile 
phone access, or if the member needs to obtain advice before deciding whether to include 
particular items in the list. 

2.29 Instead of one working day the Committee considers that a reasonable timeframe for the 
making of claims of parliamentary privilege where items have been seized or removed would 
be three working days. The Committee also considers that, if the member needs time to 
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consider whether to make a claim for parliamentary privilege under paragraph 8(a)-(c) the 
member should be expected to notify the ICAC within two working days rather than one 
working day as at present and the ICAC should be expected not to use the item for a further 
one working day, as at present, to allow the member to decide whether to pursue a claim or 
not.  

2.30 In making these observations the Committee notes that under the Law Enforcement (Powers and 
Responsibilities) Act 2002 an item may only be removed by the executing officer for examination 
for up to seven working days. This period may be extended by an eligible issuing officer by a 
further seven days and may only be extended beyond 28 days in exceptional circumstances. 
The Committee believes that the proposed new timeframe of three working days for making a 
claim of privilege would still enable the ICAC to comply with the time limits applying to the 
removal of items. The Committee also notes that there is the potential for the usual statutory 
time limits to be exceeded if a claim of parliamentary privilege over items which have been 
removed for examination is disputed and therefore needs to be determined by the House (if, 
for example, the House is not scheduled to sit for more than 28 days). However, this is an 
issue which may arise whether the timeframe for making a privilege claim is one, or three, 
working days.  

2.31 The Committee therefore recommends: 
 

 Recommendation 1 

That the revised draft Memorandum of Understanding with the Commissioner of the ICAC 
be amended by: 

 replacing ‘one working day’ with ‘three working days’ in paragraphs 7(a) and 8(e)  
 replacing ‘one working day’ with ‘two working days’ in paragraph 8(a) 
 replacing ‘that working day’ with ‘the two working days’ in paragraph 8(a) 

 

2.32 Subject to the issues addressed in Recommendation 1 the Committee supports the adoption 
of the revised draft Memorandum in the form in which it was tabled by the President in the 
House. The Committee notes that the current Memorandum with the ICAC will continue 
until any further Memorandum on the execution of search warrants in the Parliament House 
office of members is concluded between the Presiding Officers and the Commissioner of the 
ICAC.45 In addition, the revised draft Memorandum is expressed to ‘replace’ the 
Memorandum adopted in 2009.46 As a result, the adoption of the revised draft Memorandum 
will automatically terminate the current Memorandum without any need for it to be separately 
revoked.  

2.33 The Committee therefore recommends: 

                                                           
45  Memorandum of Understanding on the execution of search warrants in the Parliament House office of members of the 

New South Wales Parliament between the Commissioner of the Independent Commission Against Corruption and 
the President of the Legislative Council and the Speaker of the Legislative Assembly, December 2009, page 1, 
section 4, ‘Variation of this Memorandum of Understanding’. 

46  Revised draft Memorandum, page 1, section 1, ‘Preamble’. 
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 Recommendation 2 

That the House resolve that the President join with the Speaker in entering into the revised 
draft Memorandum of Understanding with the Commissioner of the ICAC, as amended in 
accordance with Recommendation 1. 

 

 Recommendation 3 

That the House send a message to the Legislative Assembly requesting the Assembly to 
authorise the Speaker to join with the President in entering into the revised draft 
Memorandum of Understanding with the Commissioner of the ICAC, as amended in 
accordance with Recommendation 1. 
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Appendix 1 Current Memorandum of Understanding 
on the execution of search warrants in the 
Parliament House office of members of the 
New South Wales Parliament between the 
Commissioner of the ICAC and the 
President of the Legislative Council and 
the Speaker of the Legislative Assembly, 
December 2009 
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execution of search warrants in the 
premises of members of the New South 
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Commissioner of the Police, the President 
of the Legislative Council and the Speaker 
of the Legislative Assembly, November 
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Appendix 4 Minutes 

Minutes No. 39 
Thursday 18 September 2014 
Members’ Lounge, Parliament House, Sydney, at 1.15 pm  

1. Members present 
Mr Khan, Chair 
Ms Fazio, Deputy Chair 
Miss Gardiner 
Mrs Maclaren-Jones 
Mr Primrose 
Revd Mr Nile 
 
In attendance: Steven Reynolds, Stephen Frappell, Rebecca Main, Sarah Henderson. 

2. Apologies 
Mr Clarke 

3. Confirmation of minutes of previous meeting 
Resolved, on the motion of Mr Primrose: That minutes no. 38 be confirmed. 

4. Correspondence 
*** 

5. *** 

6. Inquiry into a revised Memorandum of Understanding with the ICAC relating to the execution of 
search warrants on members’ premises 
The Chair tabled the terms of reference of the inquiry, as referred to the Committee by the House on 17 
September 2014.  
 
The committee deliberated. 
 
Resolved, on the motion of Ms Fazio: That the committee secretariat prepare a draft report on the revised 
draft MOU. 

7. Adjournment 
The Committee adjourned at 2.29 pm sin die.  

 
 
Stephen Frappell 
Clerk to the Committee 
 
 
Minutes No. 42 
Wednesday 5 November 2014 
Members’ Lounge, Parliament House, Sydney, at 7.17 pm.   

1. Members present 
Mr Khan, Chair 
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Ms Fazio, Deputy Chair 
Mr Clarke 
Miss Gardiner 
*** 
Mrs Maclaren-Jones 
Mr Primrose 

 
In attendance: Steven Reynolds, Stephen Frappell, Rebecca Main. 
 

2. Apologies  
 Revd Mr Nile 
 
3. Confirmation of minutes of previous meetings 
 Resolved, on the motion of Mr Primrose: That minutes no. 41 be confirmed. 
 
4. *** 
 
5. Next meeting 
 *** 
 
6. Correspondence 
 *** 
 
7. *** 
   
8. Inquiry into a revised Memorandum of Understanding with the ICAC relating to the execution of 

search warrants on members’ premises 
The chair tabled his draft report entitled ‘A revised memorandum of understanding with the ICAC 
relating to the execution of search warrants on members’ premises’.  
 
Resolved, on the motion of Mr Primrose: That the committee secretariat further examine the times 
allocated in the memorandum for members to lodge a claim of privilege over documents seized by the 
ICAC. 
 
Resolved, on the motion of Ms Fazio: that the Committee Chair seek an extension of the committee 
reporting date in the House to Tuesday, 11 November 2014.  

 
9. Adjournment 
 The committee adjourned at 7.38 pm until noon on Tuesday, 11 November 2014. 
 
 
Stephen Frappell 
Clerk to the Committee 
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Minutes No. 43 
 
Tuesday 11 November 2014 
Rm 1136, Parliament House, Sydney, at 12.05 pm.   

1. Members present 
Mr Khan, Chair 
Ms Fazio, Deputy Chair 
Mr Clarke 
Miss Gardiner 
Dr Kaye (for items 1 to 2) 
Mrs Maclaren-Jones 
Revd Mr Nile 
Mr Primrose 
 
In attendance: Steven Reynolds, Stephen Frappell, Velia Mignacca. 

2. *** 

3. Confirmation of minutes of previous meetings 
Resolved, on the motion of Ms Fazio: That minutes no. 42 be confirmed. 

4. Correspondence 
The committee noted the following item of correspondence: 

Sent 
 *** 
Received 
 Email dated 7 November 2014 from Mr Roy Waldon to the secretariat in relation to the deadlines for 

members to make claims of privilege under the revised Memorandum of Understanding with the 
ICAC relating to the execution of search warrants on members’ premises. 

 Email dated 11 November 2014 from Mr Roy Waldon to the secretariat in relation to the deadlines for 
members to make claims of privilege under the revised Memorandum of Understanding with the 
ICAC relating to the execution of search warrants on members’ premises. 

5. Inquiry into a revised Memorandum of Understanding with the ICAC relating to the execution of 
search warrants on members’ premises 
The chair’s draft report entitled ‘A revised memorandum of understanding with the ICAC relating to the 
execution of search warrants on members’ premises’, having been previously circulated, was taken as 
being read.  

The Chair tabled a revised ‘Chair’s Foreword’ and ‘Committee Comment’. 

Resolved, on the motion of Ms Fazio, that the committee adopt the revised ‘Committee Comment’.  

Resolved, on the motion of Mr Clarke: 

1. That the draft report, as amended, be the report of the committee and that the committee present 
the report to the House; 

2. That the correspondence relating to the inquiry be tabled in the House with the report; and 

3. That upon tabling, all correspondence and minutes of proceedings be made public, in accordance 
with the resolution of the committee. 
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6. Adjournment 
The committee adjourned at 12.40 pm, sine die. 

 
 
 
 
Stephen Frappell 
Clerk to the Committee 
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