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Terms of reference
1.

That, in accordance with section 68 of the Motor Accidents (Lifetime Care and Support) Act 2006, the
Standing Committee on Law and Justice be designated as the Legislative Council committee to
supervise the exercise of the functions of the Lifetime Care and Support Authority of NSW and
the Lifetime Care and Support Advisory Council of NSW under the Act.

2.

That the terms of reference of the Committee in relation to these functions be:
(a) to monitor and review the exercise by the Authority and Council of their functions,
(b) to report to the House, with such comments as it thinks fit, on any matter appertaining to
the Authority or Council or connected with the exercise of their functions to which, in the
opinion of the Committee, the attention of the House should be directed, and
(c) to examine each annual or other report of the Authority and Council and report to the
House on any matter appearing in, or arising out of, any such report.

3.

That the Committee report to the House in relation to the exercise of its functions under this
resolution at least once each year.

4.

That nothing in this resolution authorises the Committee to investigate a particular participant, or
application for participation, in the Lifetime Care and Support Scheme provided for by the
Motor Accidents (Lifetime Care and Support) Act 2006.1

1

iv

LC Minutes (30/05/2007) 81, Item 3.
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Chair's foreword
This report is the culmination of the Committee's Third Review of the exercise of the functions of the
Lifetime Care and Support Authority and the Lifetime Care and Support Advisory Council.
The Committee has heard from a range of stakeholders including LTCS Scheme participants and family
carers of participants, service providers, medical professionals and advocacy groups. While a range of
issues were identified for examination in this Review, a great deal of praise for the Scheme and the
ongoing improvements made by the Lifetime Care and Support Authority since the Scheme was
introduced was also expressed. I am pleased to report that the Lifetime Care and Support Authority
and the Advisory Council are exercising their functions effectively.
This report revisits the issues that were raised in the Committee's previous two Reviews to provide an
update on developments. The Committee has noted the considerable efforts made by the Lifetime Care
and Support Authority to listen to the concerns of stakeholders and to accept and implement the
Committee's recommendations. This open and responsive approach demonstrates the commitment of
the Authority to ensuring that the Scheme performs in the best interests of participants.
A number of new issues have emerged during this year's Review and the Committee has carefully
examined them with the assistance of the Authority, the Advisory Council and stakeholders. While we
acknowledge the importance of dealing with these issues, and a number of recommendations have been
made to this effect, it is also important to remember that the Scheme is still relatively new. We are
pleased to observe that the Authority has adopted a considered and consultative approach to
understanding and addressing issues as they emerge.
A number of participants and family carers took part in this Review. I would like to extend my most
heartfelt thanks to you for providing us with such invaluable insight into the Scheme; both its strengths
and the areas in which it can improve. My thanks also go to the other individuals and groups who have
devoted considerable time to preparing submissions and appearing at our hearings.
Finally, I would like to thank my Committee colleagues for their bipartisan approach and the Secretariat
staff for their thorough work on this Review and report.

Christine Robertson
Committee Chair

x
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Executive summary
Chapter 1 – Introduction
The Lifetime Care and Support (LTCS) Scheme is a NSW Government scheme administered by the
Lifetime Care and Support Authority (LTCSA) that provides lifelong treatment, rehabilitation and care
for people who have been severely injured in a motor vehicle accident in NSW, regardless of who was
at fault. The Scheme commenced on 1 October 2006 for children under the age of 16 and on
1 October 2007 for people aged 16 and over. It is funded by a levy collected through Compulsory
Third Party insurance.
Section 68 of the Motor Accidents (Lifetime Care and Support) Act 2006 (NSW) ('the Act') requires a
Legislative Council committee to supervise the exercise of the functions of the LTCSA and the
Lifetime Care and Support Advisory Council (LTCSAC). The Standing Committee on Law and Justice
was appointed on 30 May 2007 to fulfill this function and report to the House at least once a year. This
is the Committee’s Third Review.
The Committee received 19 submissions from a range of stakeholders and heard evidence from
representatives of the LTCSA and LTCSAC and a number of stakeholder groups. In addition, a LTCS
Scheme participant and his family, another participant and two participant carers shared their
experiences with the Committee at the public hearing.

Chapter 2 – Overview of the Scheme and past reviews
Chapter 2 provides a brief description of the LTCS Scheme, the LTCSA and the LTCSAC. It also
provides an overview of the Committee's past two reviews, including a brief account of the issues
raised in those reviews that were not raised again during the current Review. The Committee is pleased
to note that many of our recommendations from past Reviews have been responded to positively by
the Government and the LTCSA, and have been acted upon accordingly. Many of these issues have not
been raised as part of the current Review which suggests that they may have been successfully resolved.
The Committee recognises, however, that some issues may reemerge in future reviews and commits to
reexamining them if they do. Chapter 2 also discusses the Australian Productivity Commission’s current
inquiry into a national disability long-term care and support scheme.

Chapter 3 – Scheme performance and other issues
Chapter 3 reviews the performance of the LTCS Scheme with reference to the LTCSA's Annual Report
2008-2009, including its utilisation and finances. As at May 2010, there were 379 participants, of which
46 were children, and the remaining 333 adults. 50 of these participants are lifetime participants and it is
anticipated that this number will grow significantly as a large proportion of participants will remain in
the Scheme for life. The majority of participants have a traumatic brain injury and/or spinal cord injury.
The LTCSA advised that the number of people entering the Scheme is within the expected level, and
while there has been an increase in the number of children entering the Scheme from previous years,
they remain well below the number expected when the Scheme was introduced.
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The current success of the Scheme from the viewpoint of key stakeholders is also considered in
Chapter 3, as are the results of the LTCSA's first participant satisfaction survey. The survey was
undertaken in 2009 with a total of 112 participants taking part. The survey showed overall satisfaction
with the Scheme with 84 per cent expressing their satisfaction with how the Scheme is meeting their
needs. Dissatisfaction was expressed by only 12 per cent of participants.
The Committee commends the LTCSA and the LTCSAC on the continued success of the Scheme and
notes the positive results of the LTCSA’s first participant satisfaction survey. The Committee
acknowledges the service providers, including medical practitioners and other clinical staff, for their
role in contributing to the success of the Scheme. There was, however, some level of dissatisfaction
among the Scheme participants who appeared before the Committee, as well as among survey
respondents. While representing a small percentage of Scheme participants, it is important that their
concerns are recognised. The Committee hopes that its annual review process will assist the LTCSA
and the LTCSAC to address these concerns and that the level of dissatisfaction diminishes.
Also examined in Chapter 3 is the interaction between the LTCS Scheme to the Motor Accidents
Scheme. Areas of concern raised during this Review relate to the lack of clarity over how claimants of
both Schemes should be managed, inconsistencies between the Schemes, and the potential need for
legislative change to address these inconsistencies. The Committee has recommended that the MAA, in
consultation with the LTCSA, examine whether CTP claims are being made for treatment,
rehabilitation and care expenses that should be claimed under the LTCS Scheme and if so, to consider
whether an amendment is required to the Motor Accidents Compensation Act 1999 to appropriately address
the potential for duplicating claims and awarded damages.
The Government has accepted the recommendation in our Second Review Report for participant
representation on the LTCSAC and the LTCSA has confirmed that participant representation will be
included when changes are next made to the Act.

Chapter 4 – Entry into the Scheme, dispute resolution and other issues
The ability for a person injured in a motor vehicle accident prior to the introduction of the LTCS
Scheme to use their awarded lump sum compensation to buy-in to the Scheme was examined during our
Second Review, with the LTCSA advising that it was examining the issue to construct a buy-in
methodology. In the current Review, the LTCSA advised that guidelines for buying-in to the Scheme
had been drafted and circulated to stakeholders for comment.
The inability of Scheme participants to opt-out of the Scheme is an ongoing issue raised again in the
current Review, with some stakeholders arguing strongly that opting-out should be possible. While the
Scheme does not allow a participant to fully opt-out of the Scheme, guidelines are being developed by
the LTCSA to allow participants who so choose to receive periodic payments in order to manage their
own care. The Committee notes that allowing participants to opt-out of the Scheme is contrary to the
purpose of the Scheme and notes the view of the LTCSA that it may not be in the best interests of
participants. Nonetheless, were possible participant choice should be respected and encouraged and the
Committee is satisfied that the LTCSA is exercising its functions appropriately in relation to this issue
by working to implement its periodic payment option.
Two issues concerning gaps in eligibility for the Scheme are also examined in this Chapter. First,
accidents involving vehicles not capable of registration and second, accidents involving projectiles,
pedestrians and cyclists. The medical tools used by the LTCSA to assess eligibility criteria for the
xii
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Scheme is also examined. The Committee has recommended that the LTCSA evaluate the current
medical assessment tools it uses to assess eligibility for the Scheme, and investigate and report on any
alternative or additional tools that may be used, including the Paediatric Care and Needs Scale. The way
in which vision impairment is assessed in terms of eligibility for the Scheme is also considered in this
Chapter.
A number of issues relating to the review of decisions and dispute resolution mechanisms were also
raised in this Review, including the independence of these processes, whether legal costs should be
covered by the Scheme and improvements that could be made. The Committee is satisfied that the
LTCSA takes the appropriate action to ensure that disputes are reviewed by independent and
appropriately qualified professionals and that all decisions are open to ongoing and continuing review.
While legal costs incurred for disputes about treatment, rehabilitation and care are not recoverable
under the Scheme, the Committee accepts the advice of the LTCSA that such disputes are a rarity and
the Scheme is designed so that the need for legal representation is minimised.
The need for further information and support for participants in the early stages of the Scheme was
brought to the Committee’s attention during the Review. The Committee has recommended that the
LTCSA consider establishing a peer support group for new participants to the Scheme. In response to
concerns that participants and carers need more information about independent legal advice and
advocacy, the Committee has recommended that the LTCSA identify additional legal advocacy groups
to include in its information about advocacy services on its website.

Chapter 5 - Administration and other issues
This Chapter starts with an examination of the administration and resource burden that the LTCSA
Scheme places on health service providers and associated revenue issues. During the Second Review,
the Committee was advised by the Minister for Health that NSW Health would review the impact of
the Scheme on health services' resources. During this Review the Committee was advised that the
outcomes of the review confirmed ongoing concerns relating to administration and revenue
management. One of the main areas of concern related to the how Scheme requirements are impacting
on clinician time spent with patients. The LTCSA advised that the reimbursements provided under the
Scheme should be sufficient to address administrative demands and stakeholders argued that the
burden could be minimised if revenue generated through the Scheme was returned to service providers
rather than the Area Health Services as occurs at present. The Committee has recommended therefore
that the Minister for Health and the Minister for Finance enter into a memorandum of understanding
or contract agreement clarifying the administration of LTCS revenue within the public health system, to
ensure that money reimbursed for services is returned to the relevant health care units.
A number of aspects of the LTCS Scheme's approval process for treatment, rehabilitation and care
services were identified as concerns in the current Review. Delays in approval, delays in the delivery of
services and equipment, and the need to notify service providers were identified as problematic. Also
raised was the duplication of information that is required for applications due to the inability to access a
participant's cumulative history. In response the LTCSA commented that the guidelines are clear on the
approval processes and commented that delays in equipment and service delivery are due to a number
of factors including the customisation required and location of the participant. The LTCSA also
provided useful contextual information in relation to many of these issues and advised the Committee
of steps it is undertaking to improve its processes. The Committee is concerned, however, that some
participants are experiencing extensive delays in receiving equipment and has therefore recommended
that the LTCSA improve the process for interim equipment hire and consider the suggestion put
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forward to reduce the duplication of forms required by accepting original equipment orders as
justification for hire.
An emerging issue was raised during this review with regards to privacy and confidentiality. The
Committee acknowledges the importance of privacy for all participants in the Scheme and will monitor
this issue in future Reviews.
A number of concerns were identified by Stakeholders in relation to LTCS Coordinators, who play a
vital function in the Scheme's provision of treatment and care. While, overall, positive comments were
made about the work of LTCS Coordinators, stakeholders also drew the committee's attention to
confusion that exists about the role of the Coordinators in relation to case managers and clinicians, the
varying knowledge level among Coordinators and difficulties experience by some participants and
clinicians in communicating with Coordinators. The LTCSA has shown that it is aware of stakeholders
concerns and is working to resolve them. The Committee has recommended that the LTCSA review
the comments and the suggestions made by stakeholders as part of this Review to improve the
effectiveness of LTCS Coordinators, with a view to accepting and implemented them as appropriate.

Chapter 6 – Treatment, rehabilitation and care services
Stakeholders raised a number of issues relating to the treatment, rehabilitation and care services
provided by the LTCS Scheme to its participants.
Some stakeholders called for clearer guidance on what is considered by the LTCSA to be 'reasonable
and necessary' in terms of treatment, rehabilitation and care services, so as to be provided under the
Scheme. While the Committee considers that the LTCSA's current approach of case by case decision
making in this regard is appropriate, we note that decisions made about what services are reasonable
and necessary should be transparent and fair. To ensure that participants understand decisions that are
made, and to promote consistency, the Committee has recommended that the LTCSA ensure that
sufficient information as to the reasons why a particular form of treatment, rehabilitation or service has
been rejected is provided to participants and/or those who make applications for services on their
behalf.
The criteria for home modification approvals, the availability of supported accommodation for 'high
need' participants and the availability of wheelchair accessible housing were all concerns raised by
stakeholders in this Review. To assist in meeting the Scheme's immediate needs for accommodating
participants requiring 24 hour care, the LTCSA has established two group houses and is working to set
up more. The Committee commends the Authority on the work done in this area. The Committee
encourages the LTCSA to streamline the approval process for home modifications and pursue
partnerships with community housing associations. The Committee also notes the advice that there is
insufficient wheelchair accessible housing to meet the needs of Scheme participants. The LTCSA has
expressed a willingness to report further on this issue and the Committee will include this issue as a
particular focus in its Fourth Review of the LTCSA in 2011.
Another issue that came to the Committee's attention during this Review was the provision of
attendant care services under the LTCS Scheme and a range of concerns identified by stakeholders.
Attendant care is one of the major components of the Scheme and the Committee notes the initiatives
undertaken by the LTCSA in relation to attendant care which demonstrates that the LTCSA is focused
on attendant care as an important issue. The Committee will also revisit issues surrounding attendant
care in its next Review.

xiv
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Financial support for family carers, and the way in which families are identified and supported as carers
by the LTCSA are also examined in this report. In relation to financial support for family carers, the
Committee' has accepted the LTCSA's advice that it does not pay family members to become carers
due to the potential negative impact that this may have on functional family relationships and notes the
availability of the Commonwealth Carers Allowance. The Committee has recommended that the
LTCSA consult with carers' advocacy groups to examine the feasibility of modifying the language used
by the LTCSA on its website and in official publications when referring to the family of Scheme
participants and providing clear information on the support services available for family carers.
Participant access to recreation and leisure activities under the Scheme was also discussed during this
Review, as it was in previous reviews. The Committee recognises the significant progress that has been
made by the LTCSA to ensure that participants have access to recreation and leisure activities. In this
review particular concerns were raised over funding for transport to recreation and leisure activities and
the Committee has recommended that the issue of transport be appropriately considered by the
LTCSA as part of its new holistic approach to meeting the needs of Scheme participants in terms of
recreational and leisure activities. The report also examines the concerns raised by one stakeholder
about the provision of educational support for LTCSA Scheme participants.
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Summary of recommendations
Recommendation 1
Page 30
That the Motor Accidents Authority, in consultation with the Lifetime Care and Support
Authority, examine whether Compulsory Third Party claims are being made for treatment,
rehabilitation and care expenses that should be claimed under the Lifetime Care and Support
Scheme and, if so, consider whether an amendment is required to the Motor Accidents Compensation
Act 1999 to address the potential for duplicating claims and awarded damages.
Recommendation 2
Page 48
That the Lifetime Care and Support Authority evaluate the current medical assessment tools it
uses to assess eligibility for the Lifetime Care and Support Scheme, and investigate and report on
any alternative and/or additional tools that may be used, including the Paediatric Care and Needs
Scale.
Recommendation 3
Page 48
That the Lifetime Care and Support Authority meet with Vision Australia to discuss concerns
regarding the assessment of vision impairment in terms of eligibility for the Lifetime Care and
Support Scheme.
Recommendation 4
Page 56
That the Lifetime Care and Support Authority consider establishing a peer support group for
new participants to the Scheme and consult with participants about the requirements for this
group.
Recommendation 5
Page 59
That the Lifetime Care and Support Authority consult with legal organisations to identify
additional legal advocacy groups with expertise in providing advice to people with disabilities to
include in its information about advocacy services on its website.
Recommendation 6
Page 73
That the Minister for Health and the Minister for Finance enter into a memorandum of
understanding or contract agreement clarifying the administration of LTCS revenue within the
public health system, to ensure that money reimbursed for services is returned to the relevant
health care units. In determining the most appropriate terms of that agreement, consultation
should take place with the LTCSA and service providers, including those who have contributed
to the Committee's Third Review on this issue.
Recommendation 7
Page 75
That the Lifetime Care and Support Authority give consideration to the recommendation put
forward by NSW Health in its Report on the NSW Health Review of the Impact of the Lifetime Care and
Support Scheme to provide a lump sum payment to health service providers to cover the cost of
system upgrades to meet the requirements of the LTCS Scheme.
Recommendation 8
Page 83
That the Lifetime Care and Support Authority improve the process for interim equipment hire
and consider the suggestion put forward by the Brain Injury Rehabilitation Directorate to reduce
the duplication of forms required by accepting original equipment orders as justification for hire.
xvi
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Recommendation 9
Page 94
That the Lifetime Care and Support Authority review the suggestions and recommendations to
improve the effectiveness of Lifetime Care and Support Coordinators made by stakeholders who
participated in the Committee's Third Review, as set out in Chapter 5 of the Committee's report,
with a view to accepting and implemented them as appropriate.
Recommendation 10
Page 97
That the Lifetime Care and Support Authority ensure that sufficient information as to the
reasons why a particular form of treatment, rehabilitation or service has been rejected is provided
to the application maker, to enable them to understand the basis of the decision and to promote
consistency.
Recommendation 11
Page 116
That the Lifetime Care and Support Authority consult with carers' advocacy groups to examine
the feasibility of modifying the language used on the Lifetime Care and Support Authority
website and in official publications when referring to the family of Lifetime Care and Support
Scheme participants and providing clear information on the support services available for carers.
Recommendation 12
Page 121
That the Lifetime Care and Support Authority, in developing its new approach to the issue of
recreational and leisure activities provided by the Lifetime Care and Support Scheme include
consideration of the provision of funding for transport, and publish the details of the new
approach as soon as possible.
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Glossary
ACIA

Attendant Care Industry Association

BIRD

Brain Injury Rehabilitation Directorate

CTP

Compulsory Third Party

LTCS

Lifetime Care and Support

LTCSA

Lifetime Care and Support Authority

LTCSAC

Lifetime Care and Support Advisory Council

MAA

Motor Accidents Authority

MCIS

Medical Care and Injury Services

PBIRT

Paediatric Brain Injury Rehabilitation Team

SCIA

Spinal Cord Injuries Australia

SSCIS

State Spinal Cord Injury Service

TBI

Terminal Brain Injury

The Act

Motor Accidents (Lifetime Care and Support) Act 2006 (NSW)
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Chapter 1

Introduction

In this Chapter the Committee outlines its role in reviewing the Lifetime Care and Support Authority
and the Lifetime Care and Support Advisory Council and describes the process of the Committee's
Third Review.

The Lifetime Care and Support Scheme
1.1

The Lifetime Care and Support (LTCS) Scheme is a NSW Government scheme administered
by the Lifetime Care and Support Authority (LTCSA) that provides lifelong treatment,
rehabilitation and care for people who have been severely injured in a motor vehicle accident
in NSW, regardless of who was at fault. The Scheme commenced operation on
1 October 2006 for children under the age of 16 and 1 October 2007 for people aged 16 and
over. It is funded by a levy collected through Compulsory Third Party (CTP) insurance.2

1.2

The LTCS Scheme is described in further detail in Chapter 2.

The Committee’s role
1.3

Section 68 of the Motor Accidents (Lifetime Care and Support) Act 2006 (NSW) requires a
Legislative Council committee to supervise the exercise of the functions of the LTCSA and
the Lifetime Care and Support Advisory Council (LTCSAC). The Standing Committee on
Law and Justice was appointed on 30 May 2007 to fulfill this function and report to the House
at least once a year.3 This is the Committee’s Third Review of the LTCSA and LTCSAC.

1.4

Information on the Committee’s previous reviews, including reports, can be found on the
Committee’s website at: www.parliament.nsw.gov.au/lawandjustice.

Conduct of the Inquiry
1.5

The Committee resolved to commence this Third Review on 25 February 2010. The Review
was conducted concurrently with the Committee’s Tenth Review of the Motor Accidents
Authority and the Motor Accidents Council which is the subject of its own report, tabled in
October 2010.
Submissions

1.6

The Committee continued the practice undertaken in the previous reviews to call for public
submissions by way of advertisements in major metropolitan newspapers. As with the
previous reviews, the Committee also wrote directly to a number of stakeholders inviting them
to make a submission. At the Committee’s request, the LTCSA advertised the review through
its E-Newsletter, which targets Scheme participants and service providers.
2
3

Lifetime Care and Support Authority (LTCSA), Annual Report 2008-2009, p 4.
LC Minutes (30/05/2007) 81.
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1.7

The Committee received 19 submissions from a range of stakeholders including a number of
disability and special interest advocacy groups, treatment and rehabilitation service providers,
the legal and insurance sectors, Scheme participants and others. All those who made a
submission are listed in Appendix 1.
Public hearings

1.8

The Committee held two public hearings on 11 and 21 June 2010 at which Mr David Bowen,
Executive Director of the LTCSA and Mr Neil Mackinnon, A/Director of Service Delivery
with the LTCSA, gave evidence, along with Mr Nicholas Whitlam, Chair of the LTCSA Board
and Mr Dougie Herd, Chair of the LTCSAC.

1.9

The Committee also heard from a panel of witnesses representing the NSW Agency for
Clinical Innovation (formerly known as the Greater Metropolitan Clinical Taskforce):
Dr Adeline Hodgkinson, Co-Chair, Brain Injury Rehabilitation Directorate, Dr Joe Gurka,
Director of the Brain Injury Program, Brain Injury Rehabilitation Directorate, and
Ms Frances Monypenny, Manager, State Spinal Cord Injury Service.

1.10

Representatives of the Law Society of NSW, NSW Bar Association, Australian Lawyers
Alliance, Insurance Council of Australia, Motorcycle Council of NSW, Royal Rehabilitation
Centre Sydney, Australian RehabWorks and Spinal Cord Injuries Australia also appeared.

1.11

The Committee also sought the input of LTCS Scheme participants and their carers to
provide direct feedback to the Review about the treatment and care provided by the Scheme
and their interaction with the LTCSA. One participant and his family, another participant and
two participant carers provided their experiences to the Committee at the public hearing. The
Committee is especially grateful to these people for giving us their very valuable time and for
sharing their experiences with us.

1.12

A full list of witnesses is provided in Appendix 2.
Questions on notice

1.13

Following the practice developed during the Committee's numerous reviews of the Motor
Accidents Authority4 and continued in the first two reviews of the LTCSA, the Committee
forwarded a number of written questions on notice to the LTCSA prior to the first hearing.
The questions were based on the LTCSA’s Annual Report 2008-2009, last year’s Review and
issues raised in submissions.

1.14

The LTCSA provided responses to the Committee’s questions which other stakeholders, in
turn, were asked to respond to in the hearing and in further questions on notice. This process
enables significant depth of consideration of the issues.

4

2

The Standing Committee on Law and Justice has a similar statutory obligation to review the exercise of the
functions of the Motor Accidents Authority and Motor Accidents Council. The Committee was first
appointed to undertake this role in November 1999 and undertook its Tenth Review in 2010.
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The Committee's report
1.15

In this report the Committee has examined a large number of issues that have been raised by
submission makers and witnesses during the course of the Review. The process of the Review
has enabled the Committee to put issues and concerns directly to the LTCSA and the
LTCSAC and, in turn, stakeholders have also had a chance to respond to the answers and
comments provided.

1.16

This process has resulted in a considerable amount of information which has enabled the
Committee to undertake a significant depth of analysis on many of the issues that have
emerged. The Committee has endeavored to do justice to the hard work of stakeholders in
identifying issues to examine and in providing relevant information and options to address
them. Some issues in relation to which only a very small amount of information was received
have not been examined in this report, but may be considered in future reviews.

1.17

The Motorcycle Council of NSW raised a number of issues relating to the Medical Care and
Injury Services (MCIS) levy in its submission to the LTCSA Review. The LTCS Scheme is
funded through a portion of the MCIS levy which is a component of the Compulsory Third
Party (CTP) green slip insurance policy purchased by motorists when registering a motor
vehicle in NSW. As the CTP insurance scheme is regulated by the Motor Accidents Authority
(MAA) as part of its statutory obligations, the issues raised by the Motorcycle Council in
relation to the MCIS levy were examined as part of the Committee's Tenth Review of the
exercise of the functions of the MAA.
Structure of the report

1.18

This report is comprised of six chapters. This first chapter outlines the Committee’s role in
reviewing the LTCSA and the LTSCAC and sets out the process undertaken by the
Committee during this Review.

1.19

Chapter 2 provides a brief overview of the LTCS Scheme and its administering body, the
LTCSA, as well as the LTSCAC. It also provides an overview of the Committee's past two
reviews, including a brief account of the issues raised in those reviews that will not be further
examined as part of the current Review. The Australian Productivity Commission’s current
inquiry into a national disability long-term care and support scheme will also be briefly
considered.

1.20

Chapter 3 reviews the Lifetime Care and Support Scheme’s performance to date, including its
utilisation and finances. The current success of the Scheme as reported to the Committee by
key stakeholders is also be considered, as are the results of the LTCA's first participant
satisfaction survey. The relationship of the LTCS Scheme to the Motor Accidents Scheme is
also examined in this Chapter, as is the membership of the LTCSAC.

1.21

Chapter 4 examines a number of issues raised by stakeholders in the current Review including
buying-in and opting-out of the Scheme, injuries caused by accidents not covered by the
Scheme, the assessment tools used to determine medical eligibility for the Scheme and the
review of decisions and dispute resolution mechanisms. Support for participants in the early
stages of the Scheme and access to independent advice and advocacy is also examined.
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1.22

Chapter 5 examines issues that were raised by stakeholders relating to various aspects of the
LTCS Scheme's administration. These issues include the new discharge procedures for
Scheme participants, the administration and resource burden on health service providers and
associated revenue issues, the approval process for treatment, rehabilitation and care services
and privacy concerns. Chapter 5 also looks at issues raised in relation to LTCS Coordinators,
who play a vital function in the Scheme's provision of treatment and care.

1.23

Chapter 6 considers the issues raised by stakeholders relating to the treatment, rehabilitation
and care services provided to LTCS Scheme participants. First, the requirement that services
be 'reasonable and necessary' is examined. Issues identified in relation to home modifications,
accessible housing and supported accommodation are then explored. Attendant care issues
and support for family carers are also considered, as are concerns raised by stakeholders about
recreation and leisure activities and educational support for child participants.

4
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Chapter 2

Overview of the Scheme and past reviews

This chapter provides a brief overview of the Lifetime Care and Support Scheme and its administering
body, the Lifetime Care and Support Authority, as well as the Lifetime Care and Support Advisory
Council. It also provides an overview of the Committee's past two reviews, including a brief account of
the issues raised in those reviews that will not be further examined as part of the current Review. The
Australian Productivity Commission’s current inquiry into a national disability long-term care and
support scheme will also be briefly considered.
More detail on the establishment and genesis of the Scheme can be found in Chapter 2 of the
Committee’s 2008 report on its first Review of the exercise of the functions of the Lifetime Care and
Support Authority and Lifetime Care and Support Advisory Council.

The Scheme
2.1

The Lifetime Care and Support (LTCS) Scheme provides ‘lifelong treatment, rehabilitation
and attendant care for people severely injured in a motor vehicle accidents in NSW, regardless
of who was at fault’ in the accident. The Scheme covers catastrophic injuries including spinal
cord injury, moderate to severe brain injury, multiple amputations, severe burns or permanent
blindness.5

2.2

The LTCS Scheme was established under the Motor Accidents (Lifetime Care and Support) Act
2006 (hereafter referred to as the Act) and commenced on 1 October 2006 for children under
the age of 16 and on 1 October 2007 for people aged 16 and over.6

2.3

The Act is divided into eight parts:

2.4



Part 2 sets out the care, treatment and support to be paid by the Authority, the Scheme's
eligibility criteria, its application and acceptance processes, provisions for the approval
of treatment and care providers, and the effect of the Scheme on motor accidents
compensation claims



Part 3 deals with dispute resolution processes



Part 4 governs treatment and care needs assessment



Part 5 governs payment to hospitals, doctors and other medical services



Part 6 deals with the administration of the LTCS Scheme and the roles of the Lifetime
Care and Support Authority and Lifetime Care and Support Advisory Council



Part 7 sets out how the Scheme is funded



Part 8 makes miscellaneous provisions, including for a Committee of the Legislative
Council to supervise the Scheme, Authority and Advisory Council.

In comparison to the Motor Accidents Scheme, which provides monetary compensation for
injury, the Lifetime Care and Support Authority (LTCSA) coordinates and pays for the
5
6

Lifetime Care and Support Authority (LTCSA), Annual Report, 2008-2009, p 4.
LTCSA, Annual Report, 2008-2009, p 4.
Report 45 – November 2010

5

LEGISLATIVE COUNCIL
Review of the exercise of the functions of the LTCSA and the LTCSAC – Third Report

treatment and care services that are reasonable and necessary to meet the needs of
participants.7
2.5

As stated in the LTCSA's Annual Report 2008-2009 (hereafter referred to as the Annual
Report), the vision of the Scheme is to ensure ‘people severely injured in motor accidents in
NSW are treated with respect and dignity and have the maximum possible opportunities and
choices in achieving quality of life’.8

2.6

Part 7 of the Act sets out how the Scheme is funded. Funding is provided through the Medical
Care and Injury Services (MCIS) levy paid by motorists when they purchase a Compulsory
Third Party (CTP) green slip insurance policy. Licensed insurers collect the levy on behalf of
the Motor Accidents Authority. The Act states that levy contributions must be set so as to
fund the full cost of providing lifetime care and treatment to Scheme participants, and meet
other Scheme expenses.9

The Lifetime Care and Support Authority and the Advisory Council
2.7

The LTCS Scheme is administered by the LTCSA, which is in turn advised and monitored by
the Lifetime Care and Support Advisory Council (LTCSAC). The functions of the LTCSA are
set out in the Act.

2.8

The LTCSA coordinates and funds the provision of care, treatment and rehabilitation for
lifetime support and other services for participants. Among other things, the Authority also:


monitors the operation of the Scheme and conducts research and collects statistics in
relation to its operation



advises the Minister on the administration, efficiency and effectiveness of the Scheme
and publicise and disseminate information



provides administrative support, advice and recommendations to the LTCSAC, and



monitors and provides support and funding for research and education services relating
to care, treatment, rehabilitation and lifetime support for people who are
catastrophically injured in motor accidents.10

2.9

The LTCSA has a Board of Directors consisting of the Chief Executive Officer of the
Authority and four part-time directors.11 The Board has the function of determining the
administrative policies of the Authority and, in exercising that function, it must ensure that, as
far as practicable, the activities of the Authority are carried out properly and efficiently.12

2.10

The LTCSAC’s primary roles are to monitor the operation of the services provided by the
Scheme and to review the Lifetime Care and Support Guidelines and advise the LTCSA in relation
7

8
9
10
11
12

6

Legislative Council, Standing Committee on Law and Justice, Review of the exercise of the functions of the Lifetime
Care and Support Authority and the Lifetime Care and Support Advisory Council, Report 37, October 2008, p 5.
LTCSA, Annual Report, 2008-2009, p 4.
LTCSA, Annual Report, 2008-2009, p 4.
Motor Accidents (Lifetime Care and Support) Act 2006, s 43.
Motor Accidents (Lifetime Care and Support) Act 2006, s 34.
Motor Accidents (Lifetime Care and Support) Act 2006, s 39.
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to them. In addition, the Council can provide advice to the Minister on any matter relating to
the Scheme that it considers appropriate.13
2.11

An issue relating to the membership of the LTCSAC is examined in Chapter 3.

The Scheme process
2.12

This section briefly outlines eligibility for the Scheme, its provisions, the process that
participants must go through to become part of the Scheme and the dispute resolution
mechanisms. These aspects of the Scheme were described in detail in the Committee’s
First Review Report.14
Eligibility

2.13

To be eligible to participate in the LTCS Scheme, a person’s injury must result from an
accident involving a motor vehicle insured under the NSW Motor Accidents Scheme, as
prescribed by the Motor Accidents Compensation Act 1999.15

2.14

The LTCS Scheme does not cover injuries arising from the use or operation of a motor
vehicle that is not capable of registration, or the use or operation of an unregistered and
uninsured vehicle on private property.16

2.15

The Scheme covers those with serious injuries requiring lifelong care. Eligibility for the
Scheme is dependent on the type and severity of injury and is determined on the basis of
medical assessment.17 There are different eligibility criteria in respect to spinal cord injuries,
brain injuries, severe burns, multiple amputations and permanent blindness.18 Eligibility is a
two-stage process as there is 'interim' and 'lifetime' participation in the Scheme.

2.16

Eligibility for interim participation is assessed soon after injury and is for a period of up to
two years for those over three years of age. Interim participation for children under this age
will continue until they reach the age of five years, after which lifetime participation will be
assessed. This interim participation period exists because of possible recovery and
improvements to a person's health that may occur during that time.19

2.17

Lifetime participation is assessed before the expiry of the interim period.20 Once accepted as a
lifetime participant, the LTCSA will provide support and pay for treatment, rehabilitation and
care related to the motor accident injury for the rest of the participant’s life.21
13
14
15
16
17
18

19
20
21

Standing Committee on Law and Justice, Report 37, p 13.
Standing Committee on Law and Justice, Report 37, pp 7-12.
Standing Committee on Law and Justice, Report 37, p 7.
Standing Committee on Law and Justice, Report 37, p 7.
LTCSA, Annual Report, 2007-2008, p 7.
LTCSA, Lifetime Care and Support Guidelines 2010 (hereafter referred to as 'LTCS Guidelines'), pp 4-6.
accessed 29 October 2010, <www.lifetimecare.nsw.gov.au/Guidelines_and_Policies_for_Professionals.aspx>
LTCSA, LTCS Guidelines, 2009, p 7; Motor Accidents (Lifetime Care and Support) Act 2006, s 9(5A).
LTCSA, Annual Report, 2007-2008, p 7.
Standing Committee on Law and Justice, Report 37, pp 9-10.
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Services provided
2.18

The LTCSA pays for treatment, rehabilitation and care services that are 'reasonable and
necessary' to help meet the participants’ needs and achieve their goals. Medical treatment
services may include doctors, hospitals and medication. Rehabilitation may include
physiotherapy, occupational therapy, speech pathology, social work, psychology, equipment to
assist in daily living and home and vehicle modification. Attendant care services refer to
personal or respite care, childcare, domestic assistance and educational or vocational support.22
The process

2.19

To enter the Scheme an initial notification process involves hospital staff, brain or spinal
injury teams, or social workers assisting the injured person and his or her family to notify the
LTCSA if they believe the injuries sustained may make the person eligible for the Scheme.
Notification is made via either a phone call or by sending a completed Severe Injury Advice
Form.23

2.20

On receipt of this notification, a LTCS coordinator meets with the injured person and his or
her family to explain the Scheme and the application process. A more detailed Application
Form requests information about the motor accident, as well as a medical certificate
completed by a treating specialist. The application is then assessed and, if eligible, the injured
person and treating team are informed of the commencement date for interim participation.24

2.21

All participants in the LTCS Scheme are assigned a LTCS coordinator who will act as the
primary point of contact between the participant, service providers and the LTCSA.25

2.22

There are two types of plans that the coordinator will help the participant develop: the LTCS
Plan is concerned with meeting the individual participant’s current and future needs and
aspirations, and the Community Living Plan outlines necessary services for the ongoing
support of the participant. This second plan is regularly reviewed.26

2.23

The First Review Report describes the process of being accepted into the Scheme in further
detail.27
Review and dispute resolution provisions

2.24

The Act includes provisions requiring the LTCSA to review decisions regarding eligibility and
treatment, rehabilitation and care needs if an applicant or participant does not agree with the
22
23
24
25
26

27
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Standing Committee on Law and Justice, Report 37, p 9.
Standing Committee on Law and Justice, Report 37, p 9.
Standing Committee on Law and Justice, Report 37, p 9.
Standing Committee on Law and Justice, Report 37, p 10.
Standing Committee on Law and Justice, Report 37, p 10; Please note, the First Review Report also describes
a third plan, known as the Community Discharge Plan (CDP), as part of this process. However, the CDP has
since been replaced by a new discharge procedure from 1 March 2010 for adults and 1 July 2010 for children.
LTCS E-News: The Lifetime Care and Support Newsletter, Issue 35, 24 February 2010, p 1 and Issue 41, 25
June 2010, p 1.
Standing Committee on Law and Justice, Report 37, pp 9-11.
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Authority's decision.28 Wherever possible, the LTCSA will try to resolve the issue informally,
however, this might not be possible and a formal dispute may be lodged in writing.
Independent assessors are used to resolve disputes.29
2.25

The Authority reported to the Committee that up until August 2010 there have been four
disputes relating to eligibility; two have been resolved and two are still in progress. In one of
the resolved disputes the Authority's decision that the injured person was not eligible for
lifetime participation was confirmed, while in the other the Authority's decision that the
injured person was not eligible for lifetime participation was overturned. The Authority has
now accepted that injured person as a lifetime participant.30

2.26

There have also been nine disputes in relation to the treatment and care needs of Scheme
participants. These were all referred to an external dispute assessor and have been resolved.
The disputes related to a range of issues, including attendant care, hydrotherapy treatment,
equipment, vocational courses, home modifications and surgery. Of the nine disputes, three
confirmed the Authority's decision not to approve the requested item or service, one found
that some, but not all, of the requested treatment was reasonable and necessary, and four
overturned the Authority's decision not to approve the requested item or service. On these
four occasions, the independent assessor found the disputed treatment to be reasonable and
necessary.31

2.27

The Committee notes that in most cases relating to treatment and care where the Authority's
decision was overturned, the dispute assessor obtained additional information that would have
altered the Authority's original decision about approval had that information been available to
the Authority at the time of the decision.32

2.28

The Scheme's review and dispute resolution provisions will be further examined in Chapter 4.

The Committee's past Reviews
2.29

As outlined in Chapter 1, the Standing Committee on Law and Justice was appointed in May
2007 to supervise the exercise of the functions of the LTCSA and the LTCSAC on an annual
basis. The following section provides an overview of the Committee’s past two reviews and
the progress of its recommendations to date.
First Review

2.30

The Committee reported on its First Review in October 2008. In that report, the Committee
noted the very positive response among stakeholders to the establishment of the Scheme, and
considered the Scheme's implementation to be 'proceeding well'.33 The Committee made two
28
29

30
31
32
33

Motor Accidents (Lifetime Care and Support) Act 2006, Parts 3 and 4.
LTCSA, Resolving disputes about eligibility: A guide for applications to the LTCS Scheme, September 2007; LTCSA,
Resolving disputes about treatment and care needs: A guide for participants of the LTCS Scheme, September 2007;
Answers to questions on notice taken during evidence 11 June 2010, LTCSA, Question 2.
Answers to questions on notice taken during evidence 11 June 2010, LTCSA, Question 2.
Answers to questions on notice taken during evidence 11 June 2010, LTCSA, Question 2.
Answers to questions on notice taken during evidence 11 June 2010, LTCSA, Question 3.
Standing Committee on Law and Justice, Report 37, p xv.
Report 45 – November 2010

9

LEGISLATIVE COUNCIL
Review of the exercise of the functions of the LTCSA and the LTCSAC – Third Report

recommendations relating to the interim participation of children and access to independent
review of decisions, advice and advocacy for participants.
2.31

The first recommendation in the First Review Report was that an amendment be made to the
Act to provide that children less than three years of age when injured are not assessed for
lifetime participation in the Scheme until they are at least five years of age. The objective was
to ensure that their injuries fully stabilise before significant decisions are made about their
projected lifetime care needs.34

2.32

In the NSW Government's response to the First Review Report, the Government indicated its
full support for this recommendation by committing to pursue legislative change.35
Subsequently, the Motor Accidents (Lifetime Care and Support) Amendment Act 2009 was passed by
Parliament and was assented to on 9 June 2009, extending the interim participation of children
less than three years of age to five years of age.

2.33

The second recommendation in the First Review Report was that the LTCSA, together with the
LTCSAC, formally consider the range of options for independent review of decisions, and the
provision of independent advice and advocacy for applicants, interim participants and lifetime
participants in the Scheme, with the view to developing recommendations as to the most
appropriate mechanisms for each.36

2.34

In response to this recommendation, the Government commented that a number of
mechanisms were already in place to allow for the independent review of decisions regarding
an injured person’s eligibility for and participation in the Scheme. In addition, the
Government advised that, at that time, the LTCSA was preparing a discussion paper on the
provision of advocacy services in the Scheme for consultation with advocacy groups.37

2.35

Despite the Government's response, this issue was raised again in both the Second and
current Reviews, with stakeholders expressing particular concern for how brain injured
participants could exercise their right for an independent review of decisions made about their
care and how these participants could access advocacy services.38 The development of this
issue since the First Review will be examined in detail in Chapter 4.

2.36

The First Review Report also identified a number of other emerging issues which the Committee
comitted to reconsider as part of its second and subsequent reviews. These include accidents
not covered by the Scheme, eligibility for the Scheme and entry to it, the evaluation of medical
assessment tools used to assess eligibility criteria, opt-out and self purchasing provisions, the
provision of services to participants (including supported accommodation and attendant care),
support for family carers, administration and paperwork, the role of LTCS coordinators,

34
35

36
37
38
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Standing Committee on Law and Justice, Report 37, pp 38-40.
NSW Government, Government Response to the Standing Committee on Law and Justice, Review of the
exercise of the functions of the Lifetime Care and Support Authority and the Lifetime Care and Support Advisory Council,
Report 37, October 2008, p 1.
Standing Committee on Law and Justice, Report 37, p 55.
Government Response to the Standing Committee on Law and Justice, Report 37, p 1.
Legislative Council, Standing Committee on Law and Justice, Second Review of the exercise of the functions of the
Lifetime Care and Support Authority and the Lifetime Care and Support Advisory Council, Report 40, September 2009,
p 21.

Report 45 – November 2010

STANDING COMMITTEE ON LAW AND JUSTICE

transparency, accountability and access to information, interface with the Motor Accidents
Scheme, estimated financial liabilities, and premiums.39
2.37

The Committee noted in its First Review that many of these issues were perhaps to be
expected during the establishment of such a substantial and complex Scheme as this, and
committed to exploring them as implementation of the Scheme progressed.40 Accordingly,
most of these issues will be examined as part of the current Review, with the exception of
issues specifically relating to entry into the Scheme via the orthopaedics area for which no
further evidence was received in the current Review.
Second Review

2.38

The Committee reported on its Second Review in September 2009. In that report, the
Committee commented that, overall, the Scheme was 'functioning effectively', and that issues
raised in the Second Review, once addressed through its recommendations, would see the
Scheme and Authority 'continuing to develop on its positive path of delivering lifetime care
and support for its participants'.41

2.39

The Second Review Report provided an update on the issues raised in the First Review, and
identified a number of other new issues that had become apparent with the development of
the Scheme.

2.40

The Committee made nine recommendations relating to:

2.41



people being hit by projectiles whilst in a registered motor vehicle



the supported accommodation expert advisory group



the NSW Health review of the impact of the LTCS Scheme on health service resources



the timing of the introduction of the LTCS coordinator to potential child participants



membership of the LTCSAC and supporting a participant representative on the Council



the role of recreation and leisure in participant rehabilitation



education and community awareness campaigns, and



the use of future care as awarded damages in divorce and other legal settlements.42

Some of these issues and recommendations will be considered in greater detail as part of the
current Review, as stakeholders again identified these as areas for improvement. They include
eligibility for people being hit by projectiles whilst in a registered motor vehicle, revenue issues
for Area Health Services, the impact of the Scheme on health service resources, provisions to
buy-in to the Scheme, recreation and leisure activities as part of the treatment and support
covered by the Scheme and membership of the LTCSAC.43
39
40
41
42
43

Standing Committee on Law and Justice, Report 37, pp 33-64.
Standing Committee on Law and Justice, Report 37, p xv.
Standing Committee on Law and Justice, Report 40, p xv.
Standing Committee on Law and Justice, Report 40, pp xvi-xvii.
Standing Committee on Law and Justice, Report 40, p 51.
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2.42

However, several of the issues examined in the Second Review Report have either been resolved
since that Review or were not raised as an issue in the current Review. These issues are briefly
described in the following section. The Committee acknowledges that some of these issues
may arise in future reviews and commits to reconsidering and exploring these if they do.

Timing of the introduction of the LTCS Coordinator to potential child participants
2.43

Since the First Review, the role of the LTCS Coordinator has and continues to be an area of
concern for stakeholders. One of the specific issues identified in the Second Review related to
the time at which a coordinator is introduced to potential participants and their families.44

2.44

The Second Review Report discussed stakeholder concerns about the potential detrimental impact
on families, particularly those of severely injured children, of being prematurely introduced to
the Scheme while still in the very early stages of coming to grips with their child's injuries.45
The Committee therefore recommended:
That the Lifetime Care and Support Authority, in the case of potential child
participants, consult with the treating rehabilitation team regarding the appropriate
timing for the introduction of the Lifetime Care and Support Coordinator.46

2.45

In response to this recommendation, the NSW Government suggested that feedback from
Scheme participants indicated that families of people who are likely to enter the Scheme in
fact wanted more contact with LTCS Coordinators. Nevertheless, the Government accepted
the Committee's recommendation and advised that contact between LTCS Coordinators and
the families of potential child participants will now be arranged in consultation with the
treating rehabilitation units.47

2.46

The Committee did not receive any further evidence regarding this specific aspect of the
Coordinator's role as part of the current Review, but was advised of a number of other
concerns relating to the LTCS Coordinator. These concerns will be examined in Chapter 5.

Definition of families used by the LTCSA in applying LTCS Guidelines
2.47

During the Second Review, some stakeholders raised concerns regarding the definition of
families used by the LTCSA in applying the Lifetime Care and Support Guidelines (hereafter
referred to as the LTCS Guidelines) for the approval of family related services such as respite
care, counseling, before and after school care and transport, and accommodation costs. While
stakeholders argued that the application of the definition of families and significant others was
too narrow, the LTCSA maintained that it interprets these definitions broadly when
considering requests for services related to family support.48

44
45
46
47
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12

Standing Committee on Law and Justice, Report 40, p 44.
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NSW Government, Government Response to the Standing Committee on Law and Justice, Second Review of the
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2.48

One stakeholder also made comments about the definition of the types of interventions
available for families and significant others, and suggested that these are too specific to
encompass other interventions that may support family and friendship networks.49

2.49

While the Committee did not make specific recommendations about these issues in its Second
Review, it did encourage the LTCSA to continue its broad application of the definition of
families and significant others, and noted stakeholder concerns about the definition of familyrelated interventions.50

2.50

The Committee did not receive any further evidence about this issue in the current Review.

Improving awareness of the Scheme
2.51

Another issue that was brought to the Committee's attention during its Second Review was
the limited awareness of the LTCS Scheme, particularly among service providers in rural and
cross border locations. The Committee also heard that improved general public awareness of
the Scheme may assist, among other things, in making initial confrontations with the Scheme
less overwhelming for participants and families.51 The Committee therefore recommended in
its Second Review Report:
That the Lifetime Care and Support Authority:

Ensure its education campaigns are wider spread to address the awareness
issues for service providers in rural and cross border areas and

Consider conducting community awareness campaigns of the Lifetime Care
and Support Scheme for the general public.52

2.52

The NSW Government responded to this recommendation by advising that the LTCSA
currently targets its ongoing education and information programs at health professionals and
service providers who are likely to be involved in the treatment and rehabilitation of Scheme
participants. In addition, the Authority runs education and information sessions in major
trauma centres.53

2.53

The Government also advised that, while the LTCSA considers community awareness
campaigns to be the most effective way of providing information to those who need it, it will
consider its use as appropriate.54

2.54

This issue was not raised as an area of concern in the current Review. Mr Neil Mackinnon, the
A/Director of Service Delivery at the LTCSA, did, however, comment that there had been an
improvement in the general knowledge of the Scheme and its processes but noted that this
was as a result of 'ongoing familiarity and use' of the Scheme rather than any increases in
educative processes.55
49
50
51
52
53
54
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Standing Committee on Law and Justice, Report 40, pp 63-64.
Standing Committee on Law and Justice, Report 40, p 64.
Standing Committee on Law and Justice, Report 40, pp 64-67.
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Interim participation for people with spinal cord injuries
2.55

During the Second Review, the issue of interim participation for people with spinal cord
injuries was raised by the NSW Bar Association. The Association suggested that there was no
real need for people with certain spinal cord injuries, such as a severed spinal cord, to be
accepted as interim participants and then be required to wait two years before being accepted
as a lifetime participant, when there is no cure or possibility of improvement.56 This view was
also shared by the Australian Lawyers Alliance.57

2.56

While the State Spinal Cord Injury Service (SSCIS) acknowledged that the proposal had some
merit, the LTCSA advised that the two year interim participation is appropriate as spinal
classification is not always definitive earlier on. The Authority did note, however, that in some
cases where the participant had complete spinal cord injury and would not recover, it had
agreed to bring forward the lifetime participation decision when asked.58

2.57

The Committee acknowledged the concerns and comments raised by the NSW Bar
Association and SSCIS in the Second Review, and recognised that the LTCSA was already
appropriately addressing this issue on a case by case basis for participants with complete spinal
cord injuries.59

2.58

As part of the current Review, the Australian Lawyers Alliance have again raised the issue,
arguing that 'the recommendations contained in [their submission to the Second Review] have
not been acted upon', including their suggestion that spinal cord injury participants be
immediately accepted as lifetime participants in the Scheme.60 However, the Alliance did not
provide any additional comment on the issue and it is not clear why they hold such a view.
The Committee therefore reiterates its comments from the Second Review Report in regard to
this issue and acknowledges that the LTCSA appropriately addresses the lifetime participation
of spinal cord injury participants on a case by case basis.

LTCS Guidelines being ultra vires the Act
2.59

Another issue of concern raised by some stakeholders in the Second Review was that the
LTCS Guidelines may be ultra vires (that is, beyond the power of) the Motor Accidents (Lifetime
Care and Support) Act 2006. In this regard it was suggested that the LTCS Guidelines were
limiting the Act's intent by setting provisions on what is 'reasonable and necessary' in the
treatment, rehabilitation or care needs of Scheme participants.61

2.60

In its Second Review Report, the Committee noted these concerns and that there was a need for
the LTCS Guidelines to ensure consistency in the Scheme. The Committee also recognised that
interpreting what is 'reasonable and necessary' treatment, rehabilitation and care is
fundamental to the operation of the Scheme and that this issue is likely to be cause for further
consideration in future reviews. While at that time the Committee determined that no
56
57

58
59
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recommendation was warranted, it did encourage the LTCSA to ensure that the Guidelines do
not limit the definitions of the Act.
2.61

The Australian Lawyers Alliance raised this issue in the current Review by way of resubmitting
its May 2009 submission to the Committee's Second Review, which addressed the issue.62 No
further comment was provided by the Alliance on this matter, nor has it been raised by other
stakeholders as part of this Review, with the exception of the LTCSA who were asked a prehearing question on notice about the issue.

2.62

In response to a pre-hearing question on what advice it had received on this issue since the
Second Review, the LTCSA informed the Committee that it had not sought further legal
advice but instead amended all Guidelines to ensure that 'they are indicative but do not override
the provisions of the Act that services must be reasonable and necessary.'63 The Committee
accepts this approach and again encourages the Authority to continue to ensure that the intent
of the Act is not limited by its application of the LTCS Guidelines.

The use of future care as awarded damages in divorce and other legal settlements
2.63

During the Second Review, the Committee was made aware that lump sum compensation
awarded to accident victims was being treated as capital by the Australian Family Court in
divorce settlements. While the LTCSA explained that having a system of lifetime care and
support, rather than a lump sum payment, addresses this issue for LTCS Scheme participants,
the Committee expressed concern that awarded damages being used in legal settlements may
have an impact on a person's ability to buy-in to the LTCS Scheme.64 As a result, the
Committee recommended:
That the Minister for Finance request that the NSW Attorney General examine the
issue of awarded damages for the future care of injured people being used as part of
divorce settlements and other legal settlements, and if appropriate, refer the issue to
the Standing Committee on Attorneys General.65

2.64

In response to the Second Review Report, the NSW Government advised that the Minister for
Finance had referred this recommendation to the Attorney General, and that it is currently
under consideration.66

2.65

As part of this Review, Mr David Bowen, the Executive Director of the LTCSA, informed the
Committee that the Attorney General had referred the recommendation to the Standing
Committee of Attorneys-General and that 'it will probably take a couple of years to go
through that process'.67

2.66

The Committee will continue to monitor this issue and will revisit it in a future review.
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Government Response to the Standing Committee on Law and Justice, Report 40, p 3.
Mr David Bowen, Executive Director, LTCSA, Evidence, 21 June 2010, p 78.
Report 45 – November 2010

15

LEGISLATIVE COUNCIL
Review of the exercise of the functions of the LTCSA and the LTCSAC – Third Report

Stakeholder comment
2.67

As part of the current Review, the SSCIS commented that an annual review of the exercise of
the functions of the LTCSA and LTCSAC does not allow sufficient time for any
recommended changes to the Scheme to be properly implemented and then appropriately
evaluated:
… it is our view that not enough time has elapsed since the publication of the Report
on the Second Review for implementation of its recommendations and the evaluation
of the impact of the strategies and changes made as a result of these recommendation,
to take effect.68

2.68

While this view has not been expressed by other stakeholders as part of the current Review,
the Committee is mindful of such observations.

Committee comment
2.69

It is pleasing to note that many of the Committee's recommendations from past Reviews
considered in this section have been responded to positively by the Government and acted
upon accordingly. Some of these issues have not been raised as part of the current Review,
suggesting that they may have been addressed satisfactorily. The Committee recognises,
however, that some issues may reemerge in future reviews and commits to reexamining these
if they do.

2.70

The Committee acknowledges the comments of the SSCIS that an annual review of the
LTCSA and LTCSAC may not allow sufficient time for recommendations and changes to the
Scheme to be implemented and evaluated. The Committee concurs that this may be the case
for some of the more complex issues and recommendations, although the proceeding
discussion demonstrates that the annual review process does provide sufficient time for some
recommendations to be accepted and acted upon satisfactorily. In regard to more complex
issues, the Committee's review process ensures that unresolved issues are followed through to
subsequent reviews, and the following section lists all those issues that are ongoing.

2.71

The Committee also notes that, in fulfilling similar statutory obligations to review the Motor
Accidents Authority (MAA) and Motor Accidents Council (MAC), a move from an annual to
a biennial review was recommended during its Ninth Review, and was subsequently accepted
by the Government. The Committee recognises that a biennial review may be an appropriate
option for future reviews of the LTCSA and LTCSAC.
Issues from past reviews to be considered in the current Review

2.72

The following issues were identified in the First and Second Reviews and continue to be areas
of concern for stakeholders in the current Review, and as such will be considered in greater
detail in other chapters of this report:

68
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Interface with the Motor Accidents Compensation Scheme (Chapter 3)



Membership of the Lifetime Care and Support Advisory Council (Chapter 3)
Submission 8, NSW State Spinal Cord Injury Service, p 2.
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Estimated financial liabilities and premiums (Chapter 3)



Opting-out and buying-in to the Scheme (Chapter 4)



Accidents not covered by the Scheme (Chapter 4)



Medical assessment tools used to assess eligibility criteria (Chapter 4)



Independent review of decisions (Chapter 4)



Independent advice and advocacy for participants (Chapter 5)



Impact of the Scheme on health service resources (Chapter 5)



Revenue issues for Area Health Services (Chapter 5)



The role of LTCS Coordinators (Chapter 5)



Supported accommodation (Chapter 6)



Attendant care services (Chapter 6)



Support for family carers (Chapter 6)



Recreation and leisure activities (Chapter 4).

A national disability long-term care and support scheme
2.73

In November 2009, the Prime Minister announced that the Australian Government's
Productivity Commission would inquire into the feasibility of establishing a national long-term
care and support scheme. The proposed scheme would provide long-term essential care and
support for people with severe or profound disabilities, however acquired. This would include
people with a disability present at birth or acquired through an accident or health condition.69

2.74

A specific requirement of the Productivity Commission's inquiry is to consult with other
jurisdictions about options for disability funding and to consider State/Territory arrangements
for the provision of compensation or services for injury which causes a disability requiring
long term care and support.70

2.75

NSW Health advised that the Productivity Commission has commenced the inquiry into a
National Disability Scheme and, while the coverage of the proposed national scheme would
be much broader than that of the LTCS Scheme, the proposed scheme may operate in a
similar way to both the LTCS and Motor Accidents Schemes currently operating in NSW.71
Indeed, according to the LTCSA, the LTCS Scheme 'is of interest to the Commission as a
functioning model for provision of lifetime services'.72
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Hon K Rudd MP, Hon J Macklin MP and, Hon B Shorten MP, ‘Australian Government to consider new
approaches to disability', Joint Media Release, 23 November 2010; Productivity Commission, 'Inquiry into
Disability Care and Support', Circular No. DCS 1, 14 April 2010.
Answers to pre-hearing questions on notice, LTCSA, Question 1, p 1; Productivity Commission, Inquiry into
Disability Care and Support, Terms of Reference, 17 February 2010.
Submission 17, NSW Health, p 2.
Answers to pre-hearing questions on notice, LTCSA, Question1, p 1.
Report 45 – November 2010

17

LEGISLATIVE COUNCIL
Review of the exercise of the functions of the LTCSA and the LTCSAC – Third Report

2.76

Mr Nicholas Whitlam, the Chair of the LTCSA Board informed the Committee that it would
play an active role in assisting the Commission in its inquiry, and advised that it had already
hosted a visit from the Commissioners and provided considerable information to assist its
investigations.73 The LTCSA also advised that its Executive Director, Mr David Bowen, has
been appointed as a member of the independent panel providing assistance to the
Commission in its deliberations.74

2.77

The Commission plans to release its draft report for public consultation in February 2011 and
is expected to report to the Government in July 2011.75

73

74
75
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Chapter 3

Scheme performance and other issues

This chapter reviews the Lifetime Care and Support Scheme’s performance to date, including its
utilisation and finances. The current success of the Scheme as reported to the Committee by key
stakeholders will also be considered, as will the results of the Lifetime Care and Support Authority's
first participant satisfaction survey. The relationship of the Lifetime Care and Support Scheme to the
Motor Accidents Scheme is also examined in this Chapter, as is the membership of the Lifetime Care
and Support Advisory Council.

Scheme performance
Utilisation
3.1

This section describes the participants in the Scheme including their sex, age, location, injury
type and the role they had in the accident, for example whether they were the driver,
passenger or a pedestrian.

Participants
3.2

At the time of the Committee's First Review there were 76 participants in the Scheme and at
its Second Review, 233 participants.76

3.3

As at May 2010,77 there were 379 Scheme participants, 262 of whom were male and
117 female. Of the 379 participants, 46 were children (under 16 years old, also known as
'paediatric participants') and the remaining 333 were adults. Included in the 379 participants
are eight participants who are now deceased.78

3.4

As described in Chapter 2, lifetime participation in the Scheme is assessed before the interim
period expires. As at May 2010, there were 50 lifetime participants in the Scheme.79 As the
Scheme develops it is anticipated that this number will grow significantly as it is presumed that
a majority of participants will remain in the Scheme for life.80 Indeed, the number of lifetime
participants has increased considerably since the last review, where the Authority reported
only four lifetime participants as at June 2009.81
76
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NSW Legislative Council, Standing Committee on Law and Justice, Second Review of the Lifetime Care and Support
Authority and the Lifetime Care and Support Advisory Council, Report 40, September 2009, p 9.
Please note, more current participant data was released by the Lifetime Care and Support Authority (LTCSA)
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3.5

Below is a geographical breakdown of where Scheme participants reside.
Figure 3.1

3.6

Scheme participants – geographical breakdown as at May 201082

The type of injuries sustained by participants is outlined in the table below.
Table 3.1

Scheme participants – injury type as at May 201083

Injury type

Paediatric

Adult

Traumatic brain injury

40

258

Spinal cord injury

5

69

Traumatic brain injury and spinal cord injury

1

1

Amputations

0

3

Severe burns

0

1

Severe burns and spinal cord injury

0

1

3.7

Of the 46 paediatric participants: 24 passengers, 13 pedestrians, 4 cyclists, 2 drivers,
3 motorcycle riders/other.84

3.8

Of the 333 adult participants: 114 drivers, 81 motorcycle riders (including 3 million
passengers), 64 passengers, 62 pedestrians, and 12 cyclists/other.85

3.9

Below is a graph providing the breakdown of participants by age groups.
82
83
84
85
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Figure 3.2

Scheme participants – age group as at May 201086

3.10

Mr Nicholas Whitlam, the Chairman of the LTCSA Board, advised that the overall number of
people entering the Scheme has been within the expected range.87 The Authority also noted
that for the first time, there are more participants in the community than in hospital or
rehabilitation.88

3.11

As in the Second Review, the Authority indicated that the level of severity of injuries sustained
by Scheme participants has been higher than expected and that the average age of participants
continues to be older than expected. Indeed, Mr Whitlam remarked that a 'surprising number'
of older people have been entering the Scheme, the LTCSA speculates will continue with the
ageing population remaining active road users. Mr Whitlam also noted that the number of
children entering the Scheme has increased slightly compared to earlier years, although it still
remains well below the number expected at the time the Scheme was introduced.89
Financial matters

3.12

According to the Annual Report, the financial statements for the LTCSA disclosed a deficit of
$4.022 million, decreasing equity to $156 million.90 This is in contrast to the $60.020 million
surplus reported in last year's Review, which formed equity of over $160 million.91

3.13

With regard to the deficit, the Authority explained that the global financial crisis had impacted
on the valuation of its investment assets. However, due to its investment strategy, the
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Answers to questions on notice taken during evidence 21 June 2010, Mr Bowen, Participant statistics, p 12.
Mr Nicholas Whitlam, Chair, LTCSA, Evidence, 11 June 2010, p 10.
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Authority advised that it was able to limit its exposure, and as a result, 'the Scheme remains
financially healthy'.92
3.14

Detailed income statements and expenditure tables for the Scheme are provided in the
Authority’s Annual Report and have not been reproduced here. However, to compare with
expenditure figures presented in the Second Review, the following table provides a breakdown
of actual expenditure from when the Scheme commenced until June 2010.
Table 3.2

Scheme participants' care and support expenses as at June 201093

Expenses

$

Attendant care

13,065,276

Equipment

4,084,540

Home modifications

1,748,510

Rehabilitation

8,716,956

Hospital

31,998,660

Medical

4,796,301

Expenses

3,489,185

Total

67,899,428

Life Costing Model
3.15

The Life Costing Model is a tool to assist in the process of estimating costs for providing
lifelong treatment, rehabilitation and care services to Scheme participants. The tool allows the
Authority to estimate the lifetime cost of individual participants, the cost of all participants, as
well as calculating the cash flow requirements of the Authority.94

3.16

The Committee was first informed of the Life Costing Model in its Second Review. In this
regard, the LTCSA advised that it had undertaken a project relating to the financial
underpinnings of the Scheme.95

3.17

As part of the current Review, the LTCSA was asked to provide an update on the progress of
the Life Costing Model. The Authority indicated that, 'in day to day use, the [Model] serves
well for budget provisioning purposes'.96 They explained that it was being used to calculate the
present value of future cash flows for each participant in the Scheme which, when
consolidated, then informs and supports the formal actuarial estimates for future costs of the
Scheme.97
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3.18

The LTCSA further advised that the Life Costing Model was remodelled throughout
2009-2010 to ensure that it linked to the Authority's financial systems. The Authority
informed the Committee that this has allowed for actual costs to be overlaid on estimates of
costs, thereby making forecasts increasingly accurate over time.98

3.19

The Committee was advised that, following development and testing, the final model would
go into final production release in June 2010.99 The Committee looks forward to examining
how successful the model has been operating in its next review.

Medical Care and Injury Services Levy and CTP premiums
3.20

As outlined in Chapter 2, the Scheme is funded through the Medical Care and Injury Services
(MCIS) levy which a component of the Compulsory Third Party (CTP) green slip insurance
policy purchased by motorists when registering a motor vehicle in NSW. A proportion of the
MCIS levy contributes to the LTCS fund, and represents a non-fixed percentage of the insurer
premium for each vehicle class and region rating.100

3.21

In the last financial year, the Scheme received $327.562 million in funding through the levy.101

3.22

Significantly, the LTCSA reported that they had reduced the levy on motorists by 2.5 per cent
in February 2009 and approved a further 3.5 per cent reduction from August 2009.102 The
Authority explained that they were able to allow this reduction because the increase in CTP
premiums was delivering a higher income to the LTCSA than was required to maintain full
funding. The LTCSA was therefore able to lower the levy and still receive the same total
income as required to meet projected costs for people injured that year.103
Current success of the Scheme

3.23

As part of the current Review, the Committee heard from a range of support groups, service
providers, medical practitioners, and participants and participant carers who expressed their
overall support for the Scheme and commented on its success to date.

3.24

For example, Dare to Do Australia, a community advocacy group supporting the
catastrophically ill and injured, remarked:
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At this point it is clear that the Lifetime Care and Support Scheme has delivered great
benefits [to those] who suffer catastrophic injuries as a result of a motor vehicle
accident.104

3.25

A number of service providers and medical practitioners not only acknowledged the
importance of the Scheme but observed that it had improved significantly since its
introduction. For example, the State Spinal Cord Injury Service stated that the Scheme has
been 'a very important development and most welcome change … for people who have been
severely and permanently injured in motor accidents'.105

3.26

Similarly, Royal Rehabilitation Centre Sydney suggested that the Scheme had become an
increasingly important funder of long-term care costs, and that since its establishment:
… the expansion and improvement in the LTCS Guidelines, policies, eligibility
criteria, models of care, and inter-agency collaboration have been significant and
welcomed.106

3.27

Dr Adeline Hodgkinson, the Co-Chair of the Brain Injury Rehabilitation Directorate and the
Director of the Brain Injury Rehabilitation Service at Liverpool Hospital, commented that
'there is a very positive feel about how the Scheme is working'.107

3.28

This view was reflected by Australian RehabWorks, a private provider of rehabilitation
services to Scheme participants, who advised that they have had very good experiences with
the Scheme's operation and processes, and is supportive of the LTCSA's approach to its
participants:
Our experience as a private provider of rehabilitation services in dealing with the
Lifetime Care and Support Authority has been a positive one in assisting participants
with both traumatic brain injury and spinal cord injury to participate in
rehabilitation… Our experience has been that Lifetime Care and Support make
decisions in the best interest of the participant and we have experienced fairness in
application of the reasonable and necessary guidelines.108

3.29

Several participants and family carers of participants, some of whom appeared before the
Committee during the public hearings to share their experiences, also commended the Scheme
and the work of the Authority.

3.30

For example, Scheme participant Mr Lyndon Wait, stated that he was 'very happy with the
system'.109 Mr Ian Franklin, the father of a participant, was also positive about his and his son's
experiences with the Scheme:
… the experience we have had with Lifetime Care has been fantastic… It is a good
system. I think we would have been struggling a lot more had we not had it.110
104
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107
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3.31

Mr Daniel Strbik, the father of a Scheme participant, informed the Committee that he has had
very little to organise on his part to ensure that his daughter's treatment and care were
provided for. Mr Strbik explained that, once his family had learnt of the Scheme through an
LTCS Coordinator and was assigned a case manager "… the whole thing took over from
there… we have had nothing that we had to look after ourselves. It was all looked after by the
case manager and made simple for all the therapies and all the approvals that had to go
through."111

3.32

Ms Tania Panopoulos, the mother of a lifetime participant, expressed her appreciation for the
Scheme's establishment and the care provided for her son: "I thank God that there is a
Scheme for people with brain injury otherwise I don't know where he would be right now. I
am happy with the LTCS, where there was no hope you have given us hope never denying
Peter his needs seeing him as a human being..."112 Ms Panopolous did, however, raise a
number of specific concerns with particular decisions made in regards to her son which the
Committee is unable to look into due to our terms of reference.113

3.33

One Scheme participant, Mr Mark Harris, recognised that the Scheme fulfills a worthwhile
role but argued strongly that in his circumstances a lump sum payment would be preferable to
having his care and treatment managed by the Scheme.114 Mr Harris raised a number of
concerns and issues which are examined in the appropriate sections on this report.

3.34

In addition to the experiences of these participants and family members, which has provided a
personal insight to the impact of the Scheme and its benefits, a more general view of the
Scheme's overall success has been provided by the results of the LTCSA's first participant
satisfaction survey, as discussed below.

Participant satisfaction survey
3.35

In 2009, the LTCSA conducted its first participant survey to measure participant satisfaction
with the Scheme and service providers, and to gather information regarding the Authority's
performance so as to inform its quality improvement program.115

3.36

The survey was subject to tender and carried out by an external surveyor appointed by the
Authority. The survey was developed and conducted from August to December 2009.116

3.37

The LTCSA advised that the participant survey was both qualitative and quantitative, and
made careful consideration of the needs of participants with traumatic brain injury. The
qualitative surveys were conducted in person, while the quantitative surveys were conducted
by telephone.117
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3.38

A total of 112 Scheme participants took part in the survey. These participants were individuals
who had been in the Scheme for at least six months, had left hospital, and had not participated
in any previous surveys conducted by the Authority.118

3.39

The survey results showed an overall satisfaction with the Scheme, with 84 per cent of Scheme
participants expressing that they were either satisfied, very satisfied or extremely satisfied with
how the Scheme was meeting their needs. 12 per cent of participants were dissatisfied, very
dissatisfied or extremely dissatisfied with how the Scheme was meeting their needs.119

3.40

The survey results also revealed an overall satisfaction with funded services, with at least
75 per cent of participants expressing that they were either satisfied, very satisfied or extremely
satisfied with every service nominated. Satisfaction results for individual services are as
follows: 88 per cent were satisfied with attendant care services, 89 per cent with case
management services, and 95 per cent with occupational therapy services.120

3.41

The LTCSA suggested that these high satisfaction rates identified a strong feeling of gratitude
and goodwill among participants and their families towards the Authority, even in cases where
issues with services providers, for example, were still to be resolved.121

3.42

27 per cent of participants reported problems with services in the last three months, with the
main areas of concern being delays with approval for or access to services, and problems with
attendant care or domestic assistance.122 These concerns were also raised by submission
makers to the Committee's review and are examined in Chapters 5 and 6.

3.43

The survey also asked participants to comment on what improvements could be made by the
Authority. While one third of participants felt that no improvements were necessary, those
who did suggested that improvements could be made in two key areas – decreasing delays
with approvals and access to services, and improving communication or contact.123 These
issues are examined in Chapter 5.
Committee comment

3.44

The Committee recognises the valuable provisions the Scheme makes for lifelong treatment,
rehabilitation and care services to people who are severely injured in motor vehicle accidents
in NSW, regardless of who was at fault. The Committee supports the vision of the Scheme to
affirm the rights and dignity of the injured person and ensure a holistic approach to their
needs, care and support.

3.45

The Committee commends the LTCSA and the LTCSAC on the success of the Scheme to
date, and acknowledges the service providers, including medical practitioners and other
clinical staff, for their role in assisting the Scheme's implementation.
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3.46

The Committee is very pleased to see the continued success of the Scheme and is encouraged
by the positive results of the LTCSA's first participant satisfaction survey.

3.47

The Committee notes that there is some level of dissatisfaction among the participants who
appeared before the Committee as well as survey respondents. While representing a small
percentage of Scheme participants, it is important that their concerns are recognised. The
Committee hopes that its recurring review process will assist the Authority and the Council to
address these issues and that the level of dissatisfaction with the Scheme diminishes.

3.48

The Committee will observe the views and comments of all stakeholders, particularly Scheme
participants and their carers, as the Scheme develops and faces new challenges in the future.

Relationship with the Motor Accidents Scheme
3.49

As described in the First Review Report, the LTCS Scheme and the Motor Accidents Scheme,
although separate, do interact. While the LTCS Scheme meets the lifelong treatment,
rehabilitation and care needs of a participant, if that participant was injured through the fault
of another driver, they may also make a CTP claim for compensation under the Motor
Accidents Scheme. 124

3.50

Under the Motor Accidents Scheme, people injured in motor vehicle accidents can seek
compensation for economic and non-economic losses, such as lost income and pain and
suffering. However, as stipulated in the Motor Accidents Compensation Act 1999, LTCS Scheme
participants with a concurrent CTP claim cannot claim damages for any treatment and care
needs under the Motor Accidents Scheme as these are to be met solely by the LTCS
Scheme.125

3.51

The Insurance Council of Australia raised 'boundary issues' between the two Schemes during
the First Review. ICA suggested that clarification was needed to identify which Scheme paid
for particular expenses. At the time, the Committee considered the issue would become more
apparent as the LTCS Scheme's implementation proceeds.126

3.52

While the issue was not raised during the Second Review, it has again emerged in the current
Review with some stakeholders identifying specific areas of concern. These include a lack of
clarity over how claimants of both Schemes should be managed, inconsistencies between the
Schemes, and the potential need for legislative change to address these inconsistencies.

3.53

According to the Brain Injury Service, Kids Rehab, The Children's Hospital at Westmead, the
relationship between the schemes and their administering bodies is not clear, making it
difficult to manage claimants of both schemes.127 Kids Rehab indicated that there are instances
of 'recommendations from LTCSA for service providers to try and access CTP funds that fall
outside their legislative guidelines, but there is resistance from the respective insurers under
the CTP systems to cover these costs'.128
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3.54

While Kids Rehab conceded that 'the process of accessing the CTP system for costs not
accepted by the LTCSA has not been greatly tested' within their service, it expressed concern
that claimants of both Schemes were not being appropriately guided, making the process of
accessing the dual compensations systems 'a burden of time, emotional energy, administration
and finances'.129

3.55

In response to Kids Rehab's concerns, the LTCSA reiterated that the LTCS Scheme covers
the treatment, rehabilitation and care expenses for its participants. The Authority advised that
where there are other injury-related expenses, these may be covered by the CTP insurer
granted the claim is for economic or non-economic loss. The LTCSA also noted that it had
met with Kids Rehab to provide further information on this issue.130

3.56

Other issues concerning the relationship between the LTCS and Motor Accidents Schemes
were identified by the Insurance Council of Australia. For example, the Council argued that
claims were being made to CTP insurers which were 'ostensibly outside the scope of the
LTCS Scheme' therefore highlighting an 'apparent inconsistency of operation under the CTP
and LTCS Schemes in NSW'.131

3.57

The Insurance Council of Australia explained that its members were concerned that not all
treatment and care needs were being covered by the LTCS Scheme, stating that:
Our members have been served with pleadings claiming damages in respect of
treatment and care needs in addition to those provided under the LTCS Scheme.132

3.58

The Council advised that its insurers were being presented with claims 'arguably not funded
under the LTCS Scheme', including gratuitous attendant care services, attendant care whilst an
inpatient in hospital, capital costs for purchasing a house and/or a motor vehicle, and
differences between overseas cost of care and the cost of care had the care provision occurred
in NSW.133

3.59

According to the Insurance Council of Australia, such claims are 'contrary to the initial
intention of the LTCS Scheme', which was for all such treatment and care to be covered under
that Scheme. They suggested that this anomaly was a consequence of ambiguous wording in
Section 130A of the Act, which states:
130A No damages for expenses covered by Lifetime Care and Support Scheme
No damages may be awarded to a person who is a participant in the Scheme under the
Motor Accidents (Lifetime Care and Support) Act 2006 for economic loss in respect of the
treatment and care needs ... of the participant that relate to the motor accident injury
in respect of which the person is a participant in that Scheme and that are provided
for or are to be provided for while the person is a participant in that Scheme.134
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3.60

The Insurance Council of Australia noted that, while the section states what an LTCS
participant cannot claim under the Motor Accidents Scheme, it does not specify what they can.
Therefore, according to the Council, the section is open to the interpretation that:
… if a participant in the LTCS Scheme can prove that his or her treatment and care
needs are not being met in full by the LTCS Scheme, the participant remains entitled
to claim the cost of any treatment and care needs which are not covered from the
CTP insurer.135

3.61

As a result, the Insurance Council of Australia identified the potential for delays to be
experienced by LTCS participants in receiving appropriate treatment and care if some aspects
of their treatment can only be resolved through the courts as part of a litigated CTP claim. In
suggesting so, the Council also highlighted the inconsistencies between the Scheme's
approaches to dispute resolution, as mechanisms under the LTCS Scheme do not provide for
legal action.136

3.62

Furthermore, the Insurance Council of Australia argued that, because the LTCS Scheme is
funded by a levy specifically set for the purposes of covering treatment and care expenses for
the catastrophically injured, such expenses should be paid out of that levy and not the CTP
premiums supporting the Motor Accidents Scheme. The Council stated that if confusion over
the appropriate pathways to claim treatment and care continued, this would likely 'put
pressure on the cost of CTP greenslips in NSW'.137

3.63

The Insurance Council of Australia concluded that the inconsistencies in the operation of the
LTCS and Motor Accidents Schemes could only be resolved by amending the Act, suggesting
that an amendment was needed to 'clarify that no additional damages can be claimed for
treatment and care apart from those available under the LTSC Scheme'. The Council
proposed that the amendment explicitly state that LTCS participants may only claim for
'damages for non-economic loss, past economic loss due to loss of earnings, and future
economic loss due to the deprivation or impairment of earning capacity', under the Motor
Accidents Scheme.138

3.64

When asked to respond on the Insurance Council of Australia 's comments, the LTCSA
acknowledged that there is a view that some services outside of the LTCS Scheme might
provide grounds to seek damages under the Motor Accidents Scheme, but expressed concern
that some participants would refuse care in order to actively pursue a CTP claim. The LTCSA
advised that, if the claim was successful and the participant then sought care under the LTCS
Scheme, then that participant would effectively be 'double dipping'.139

3.65

The LTCSA agreed that if, for example, attendant care was approved under the LTCS Scheme
but was declined by the participant, then that participant should not be able to seek lump sum
damages under the Motor Accidents Scheme.140
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3.66

The LTCSA also recognised the Insurance Council of Australia's concerns over the wording
used in the Act and acknowledged that 'it may be necessary to clarify the original intent of
Section 130A'. The LTCSA indicated that this was already under consideration.141
Committee comment

3.67

The LTCS and Motor Accidents Schemes share a unique and complex relationship, the full
extent of which is still to be realised given the relative infancy of the LTCS Scheme. The
Committee recognises the concerns raised by stakeholders about the interaction between the
Schemes, specifically in the area of treatment, rehabilitation and care expenses covered by the
each of the Schemes.

3.68

The Committee notes the comments of the ICA with regard to claims being made to its CTP
insurers for items and services outside the scope of the LTCS Scheme but not clearly within
the scope of the Motor Accidents Scheme. The Committee understands that this confusion
may be the result of ambiguous wording within the Motor Accidents Compensation Act 1999. This
was also acknowledged by the LTCSA which advised that it is currently considering the issue.

3.69

As the relationship between the LTCS and Motor Accidents Schemes will require further
clarification over time the Committee will monitor this issue closely in the next Review.

3.70

In the meantime, the Committee recommends that the MAA, in consultation with the
LTCSA, examine whether CTP claims are being made for treatment, rehabilitation and care
expenses that should be claimed under the LTCS Scheme and if so, to consider whether an
amendment is required to the Motor Accidents Compensation Act 1999 to appropriately address
the potential for duplicating claims and awarded damages.
Recommendation 1
That the Motor Accidents Authority, in consultation with the Lifetime Care and Support
Authority, examine whether Compulsory Third Party claims are being made for treatment,
rehabilitation and care expenses that should be claimed under the Lifetime Care and Support
Scheme and, if so, consider whether an amendment is required to the Motor Accidents
Compensation Act 1999 to address the potential for duplicating claims and awarded damages.

Membership of the Lifetime Care and Support Advisory Council
3.71

The Lifetime Care and Support Advisory Council (LTCSAC) is comprised of eight members,
including the Chief Executive Officer of the LTCSA.142

3.72

During the Second Review, it was proposed that the membership of the LTCSAC be
expanded to include participant and social worker representatives.143
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3.73

The Committee expressed support for this suggestion, noting that it would be appropriate for
participants to be directly represented on the Council and that allied health workers should be
given the opportunity to serve on the Council given the significant contribution and role they
have within the Scheme.144

3.74

Furthermore, the Committee considered it apt that a participant and family carers working
group be established to provide support to the participant representative. It was envisioned
that such a group would examining participant and carer issues which the participant
representative could then report to the LTCSAC.145

3.75

As such, the Committee made the following recommendations:
That the Minister for Finance review the membership of the Lifetime Care and
Support Advisory Council to consider including representatives of Lifetime Care and
Support Scheme participants and allied health workers and professionals and, if
necessary, seek an amendment to the Motor Accidents (Lifetime Care and Support) Act
2006.
That the Lifetime Care and Support Authority create and facilitate a participant and
family carers working group that can support the participant representative on the
Lifetime Care and Support Advisory Council.146

3.76

In response to these recommendations, the NSW Government advised that the LTCSA was
keen to have participant representation on the LTCSAC and that it proposed to include two
participant representatives. The NSW Government also advised that the LTCSA had plans to
convene two forums for participants in 2010 which it hoped would identify participant and
family carer issues for the LTCSAC to consider.147

3.77

With regard to allied health representation on the Council, the NSW Government indicated
that it did not view this recommendation as necessary by noting that the LTCSAC
membership as set out by the Act already includes two health practitioners and two
representatives concerned with the treatment, rehabilitation and care of injured people.148

3.78

The Brain Injury Rehabilitation Directorate's submission to the Committee's current review
welcomed the NSW Government's advice that two participant representatives would be
sought for inclusion in the LTCSAC.149

3.79

During the current Review, Mr David Bowen, the Executive Director of the LTCSA,
informed the Committee that the LTCSA has started a processes to set up participant forums,
which are designed to identify participant representative for the LTCSAC:
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We have set up a process to establish some participant forums. That is designed to get
a participant representative on the [LTCSA] Council—which is a recommendation of
this Committee—and to provide another element of feedback to the Authority on
what people think they need and what gaps they have identified on their journey
through acute care rehabilitation and back into the community.150

3.80

When asked how the plans for participant representation on the Council were progressing,
Mr Douglas Herd, the Chair of the LTCSAC, advised that the Council has been committed to
moving towards participant representation but that it has not taken place as yet because it
requires an amendment to the Act, which sets out the membership of the LTCSAC.151

3.81

Moreover, Mr Herd indicated that, as the Scheme was still in its early stages, some participants
were at the very most only two years from acquiring their injury. As such, he advised that it
was only now that the participant base was becoming 'mature enough in their journey… to
begin to express a desire to participate in the oversight of the agency'. Mr Herd expected that
in the next year or so, participants would be directly represented on the Council.152

3.82

Further to Mr Herd's evidence, the LTCSA confirmed that participant representation would
be included when changes are next made to the Act. In the meantime, the Authority advised
that it would continue to seek feedback from participants on the administration and operation
of the Scheme.153
Committee comment

3.83

The Committee is pleased that the NSW Government has accepted its recommendation for
participant representation on the LTCSAC, and notes the LTCSA's proposal for two
participant representatives to be included in the Advisory Council.

3.84

The Committee recognises that legislative amendment is required to change the membership
of the LTCSAC and notes that the LTCSA has confirmed that participant representation
would be included when changes are next made to the Act. As such, the Committee looks
forward to observing the progress of participant representation in its next Review.

3.85

The Committee notes, however, that there has been no commitment to establishing a
participant and family carers' working group to support the participant representatives on the
LTCSAC, as recommended in the Second Review Report.

3.86

While participant representation has not yet been formalised, the Committee maintains that
supporting participant representatives on the Advisory Council through a working group is
important and therefore encourages the LTCSA to establish such a group when participant
representatives have, via legislative amendment, been included in the LTCSAC.
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Chapter 4

Entry into the Scheme, dispute resolution
and other issues

This chapter examines a number of issues raised by stakeholders in the current Review including
buying-in and opting-out of the Scheme, injuries caused by accidents not covered by the Scheme, the
assessment tools used to determine medical eligibility for the Scheme and the review of decisions and
dispute resolution mechanisms. Support for participants in the early stages of the Scheme and access to
independent advice and advocacy is also examined. Some of these issues were raised in the Committee's
past reviews and have been identified as issues of ongoing concern during this review.

Buying-in to the Scheme
4.1

As mentioned in Chapter 2, the Motor Accidents (Lifetime Care and Support) Amendment Act 2009
(hereafter referred to as 'the Amendment Act') was assented to on 9 June 2009. In addition to
extending the interim participation of children less than three years of age, the Amendment
Act gave effect to legislative change to enable a person who was injured in a motor accident
before the commencement of the LTCS Scheme to use their awarded lump sum
compensation to buy-in to the Scheme.

4.2

Under the Amendment Act, an injured person may buy-in to the Scheme if they meet the
eligibility criteria and pay an amount determined by the LTCSA to fund their future treatment
and care needs.154

4.3

It should be noted that the amended version of Section 7A of the Motor Accidents (Lifetime Care
and Support) Act 2006 (hereafter referred to as 'the Act'), which will allow for the buy-in, has
not yet commenced.155 The Committee understands that this provision will commence after
the methodology for buying-in to the Scheme and the associated guidelines have been
finalised by the LTCSA.156

4.4

Concerns relating to the buy-in provisions were first raised by stakeholders as part of the
Second Review. Among the issues identified was the concern that an accident victim's lump
sum compensation may be inadequate to cover the real commercial cost of providing a
lifetime of care, principally due to the five per cent discount rate that courts are required to
apply.157 As a result, the NSW Bar Association suggested that the no one would be in a
position to buy-in to the Scheme.158

4.5

In response to these concerns, the LTCSA advised the Committee that it would commission a
review of court verdicts in motor vehicle personal injury matters, with the view to using the
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results to construct a buy-in methodology.159 In the Second Review Report the Committee
undertook to follow up on this issue in future reviews.
4.6

As part of the current Review, the LTCSA was asked to report on the outcome of its
commissioned review. The LTCSA advised that, although only four cases had sufficient
information to examine, 'it was clear that the lump sum amounts awarded for future care vary
significantly'.160 The LTCSA also commented that the there was not always a strong
correlation between the level or severity of injury or care need and the amount awarded.161

4.7

Mr David Bowen, the Executive Director of the LTCSA, explained that of the four cases
reviewed, two people with spinal cord injury had more than sufficient damages to be able to
buy-in to the Scheme. The remaining two cases involved people with brain injury and of these,
one was awarded damages borderline to making it affordable to buy-in to the Scheme, while
the other received insufficient damages to buy-in. Mr Bowen speculated that this
inconsistency 'probably reflects the fact that courts grapple with the difficulty of assessing care
needs associated with cognitive and behavioural disabilities'.162

4.8

The LTCSA advised that guidelines for buying-in to the Scheme have been drafted and
include the way in which the LTCSA would enter into an agreement with a participant to fund
them for a period.163

4.9

The Committee was informed that the draft guidelines had been circulated to stakeholders,
including the NSW Bar Association, for comment and that useful feedback had been returned
to the LTCSA.164 The Brain Injury Rehabilitation Directorate (BIRD) advised that it had also
contributed to the guidelines, noting that a significant number of their clients had received
insufficient lump sum compensation to buy-in to the Scheme.165

4.10

Mr Bowen informed the Committee that the draft guidelines would be put to the LTCSAC at
its next meeting, after which the LTCSA expects to start receiving applications.166 No further
update on this issue was received by the Committee prior to tabling this report.
Committee comment

4.11

The Committee notes that, at the time this report was being finalised, the buy-in option is not
currently available to Scheme participants. We understand, however, that this option will take
effect once the LTCSA has finalised its buy-in methodology and guidelines.
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4.12

The Committee recognises the concerns of stakeholders in both past and current Reviews in
relation to the potential for accident victims to be awarded insufficient lump sum
compensation to buy-in to the Scheme.

4.13

The Committee notes that these concerns have been acknowledged and investigated by the
LTCSA and that, while court-awarded amounts can vary significantly, some accident victims
have been awarded sufficient amounts to buy-in to the Scheme. The Committee is also
mindful of the LTCSA's comments regarding the limitations of the court system in assessing
care needs associated with cognitive and behavioural disabilities, and that there is not always a
strong relationship between the level of injury and the amount awarded.

4.14

The Committee encourages the LTCSA to continue to work to ensure that the buy-in option
is available and effective for those who are able to take it. The LTCSA has indicated that its
guidelines for buying-in to the Scheme are in the processes of approval by the LTCSAC. The
Committee looks forward to receiving stakeholder and participant feedback on the progress of
this provision in future reviews.

Opting-out of the Scheme
4.15

Raised in both past reviews, the ability for participants to opt-out of the Scheme was again
identified as an issue in the current Review. In particular, the suggestion that a lump sum
payment be available to participants wishing to exit the Scheme was strongly urged by one
Scheme participant and his family during this Review.167

4.16

The NSW Law Society argued during the First Review that the absence of a provision to
enable participants to opt-out of the Scheme fails to respect their rights, and that self-managed
care or purchasing provisions, as set out in the Act, are not the same as being able to fully optout of the Scheme.168 In response, the LTCSA focused on the option of self-managed care and
advised that it was developing a process to implement subsection 6(3) of the Act which
provides for the LTCSA to enter into an agreement with a participant to allow them to selfmanage their care.169

4.17

When the Committee revisited the issue during its Second Review, the LTCSA stated that it
was identifying participants who are competent and capable, and may be interested in
exploring self-management.170

4.18

The issue was not raised as a concern by other stakeholders, including disability groups, in
either the First or Second Review.171 Nevertheless, in its Second Review Report the Committee
acknowledged the Law Society's comments and indicated it would monitor the issue
carefully.172
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4.19

As part of the current Review, the ability of participants to opt-out of the Scheme was
identified as an important issue, by one Scheme participant as well as the legal profession and
a disability group. The matter generated significant discussion about participant choice.

4.20

Mr Mark Harris, a Scheme participant with a spinal cord injury, together with his wife
Ms Nicky Harris and his father, Mr David Harris, appeared before the Committee to argue
strongly in support of giving mentally competent participants the opportunity to exit the
Scheme and manage their own care. Mr Mark Harris argued that participants wishing to optout of the Scheme should receive a lump sum payment:
My recommendations are that paraplegics that were not at fault, have not suffered a
severe head injury, require very little care and are perfectly capable of managing their
finances should have the option of opting out of LTCSA and receiving, instead, a
lump sum payment…173

4.21

While the Committee is unable to investigate a particular participant as part of its Review, we
have included detail of the experiences of Mr Harris and his family in our report in order to
show why some participants may wish to opt-out of the Scheme and to identify any systemic
issues that may exist.174

4.22

Mr Mark Harris and his family cited a number of reasons for wanting to opt-out of the
Scheme, including a series of negative experiences with the Scheme which had left them
feeling frustrated and powerless.175 For example, Mr David Harris described the LTCSA's
initial refusal of a tennis wheelchair for his son, who was an active tennis player before his
accident. Mr David Harris argued that the tennis chair was a 'key part of Mark's rehabilitation'
but was only approved after persistent arguing on the Harris' part and an independent medical
expert who ruled in Mr Mark Harris' favour.176

4.23

Ms Harris also explained that she had been promised funded accommodation shortly after her
husband's accident which was later withdrawn, describing the experience as the first in a 'series
of broken promises'.177 Mr Mark Harris advised of his chemist withdrawing services because
of delays in payment by the LTCSA, and said he felt 'left out of the picture' because of the
limited contact he has had with his LTCS coordinator.178

4.24

According to Mr David Harris, the opportunity to exit the Scheme would be nothing more
than allowing a mentally able person control of their own life without the frustrations and
delays incurred with requests to the Authority.179 This sentiment was echoed by his son, who
stated that by receiving a lump sum payment, participants would not have to go through 'these
indignities' for the rest of their lives.180 The Harris' also suggested that anecdotally other
173
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Scheme participants had experienced similar difficulties and shared a common desire to exit
the Scheme.181
4.25

Other stakeholders also expressed support for an opt-out provision when their views were
sought by the Committee. For example, Ms Mary Macken, the President of the NSW Law
Society, stated that the catastrophically injured with capacity have a right to be given the
opportunity to manage their own future:
We reiterate that those [catastrophically injured] persons should be given an
opportunity to opt-out of the LTCS Scheme in circumstances where they have
capacity. Issues do crop up in relation to privacy concerns and the capacity and rights
of people to manage their own futures. It is our submission that people who have the
capacity should be able to take their money and manage it themselves … they should
be given the opportunity to do that.182

4.26

Similarly, Mr Gregory Killeen, a Policy and Advocacy Officer with Spinal Cord Injuries
Australia (SCIA), expressed the view that participants should be given the option to exit the
Scheme, provided that proper guidelines were put in place to restrict the way any awarded
money could be invested.183

4.27

Mr Mark Harris acknowledged the potential pitfalls of being awarded a lump sum and the risk
of spending the entitlement well short of the injured person's lifetime. To address these
concerns, he suggested that participants who choose to opt-out of the Scheme could receive
an amount upfront but be restricted from accessing a portion of the lump sum payment,
receiving only the interest earned from this amount. The injured person would then be
guaranteed some income whilst still having access to a significant amount of their money
upon maturity.184

4.28

Mr Harris explained that by giving participants this opportunity and setting up this type of
provision, participants could be given some sense of independence and control:
By setting up a rule such as this the patients have a chance to regain some
independence in their lives and have control over their money while not posing a risk
of running out of money and having to rely on Government benefits.185

4.29

Mr Sean Lomas, the Policy and Advocacy Manager with SCIA, expressed a similar view, citing
a study conducted in the United Kingdom which found that those with a disability given the
support and finances to source their own treatment and care services not only led to lower
long-term costs but better personal experiences moving forward:
… a study was conducted in the United Kingdom a few years ago involving two
separate groups of disabled people. One was empowered with enough money to
source services, equipment or anything else they needed. The other group was
rationed—that is, kept on bread and water. Those on the bread and water system
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ended up costing the State far more than those who had been empowered with
funds.186

4.30

While supporting the principle of allowing participants to exit the Scheme, Mr Killeen noted
that income earned on assets and interest raises taxation issues. As an alternative, he suggested
that in addition to awarding a nominal amount to participants upfront, mechanisms could be
built into the Scheme so that it would operate much in the same way as an insurance policy
does, thereby avoiding excessive administration:
Is it the current situation where somebody who is injured, they make a claim against
somebody, there is an insurance company behind them, and does not the insurance
company have to accept that client up-front and then there is an agreement where
certain amounts of money are paid up to or approved to cover the cost of certain
things… there is a certain amount of liability on the insurance company? We are going
from that scheme to this current Lifetime Care Scheme. Why is some of that not built
into the Lifetime Care Scheme, where there is some money being provided up-front?
Why all this paperwork? The lives for these people who are newly injured and their
families is not all a bed of roses up-front. So who wants to be dealing with all this
paperwork?187

4.31

The Committee also heard from other Scheme participants and participant family members
during its public hearings and asked them to comment on the idea of opting-out of the
Scheme. In general these three individuals expressed that they were satisfied with the way the
Scheme currently operates and its methods of providing treatment and care.

4.32

For example, Mr Daniel Strbik, the father of an 11 year old Scheme participant, expressed
caution and stated that he was happy to be in a Scheme where his daughter's needs were
provided for:
As you know, with solicitors it is a drawn-out process. We are happy to be in a
Scheme where she is looked after and funding is provided to her at this time when it is
necessary.188

4.33

Likewise, Mr Ian Franklin, the father of a 22 year old Scheme participant, stated that he
favoured the Scheme in its current form and perceived it as an appropriate needs-based
system:
I still like the idea of it being needs based. If Jonathon has a need, they approve it and
it is done. There are no grey areas. He might like a car and then we get into whether
he really needs one, how bad is the injury and so on. It goes on and on and I would
not want to do that.189

4.34

Moreover, Mr Franklin suggested that a lump sum payment would have significant legal and
administrative implications, and was not convinced it was a good idea:
I think I am happy with the Scheme the way it is. I would not want to take a lump
sum. I think that would then introduce a whole new layer of bureaucracy. Once
186
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money starts becoming big, all these solicitors and everything would be coming
around. I would not want it to become a de facto third party scheme. Here, it is good.
You have the need, you can demonstrate the need, and it is taken care of for you. Just
to sort of give you money and let you run away, certainly I do not think that is a good
idea.190

Mr Lyndon Wait, a Scheme participant, also said that he was 'very happy' with the Scheme.191
However, he stated that he could not form an opinion about receiving a lump sum payment
without knowing the terms of how it would work and whether all of the relevant factors
would be considered:

4.35

It is a hard one about identifying the goalposts in regards to payout—whether it is
based on my medical requirements as a minimal or whether it entails pain and
suffering. I guess my capacity earn money is much reduced and whether that is
factored into that, I do not know. There are so many things that need to be factored
in. I am now restricted up to the working age of 75 to be provided for, and I do not
know whether that payment is based on that period. Without knowing the goalposts
of payments, it is a hard one for me to answer.192

4.36

In offering this perspective, Mr Wait highlighted the issue of participant choice and being
informed of the options so that a decision could be made about remaining in the Scheme or
opting-out.193

4.37

This perspective was shared by the Australian Lawyers Alliance which alluded to participant
choice when expressing its concerns about the absence of participant consent when applying
for the Scheme. According to the Alliance, 'the principal thrust of the NSW Government's
tort law reform program has been to enhance personal responsibility'.194 The Alliance argued,
however, that the opportunity to adopt personal responsibility for their future has not been
extended to the catastrophically injured because, as set out in Section 8(2) of the Act, an
application by an insurer for a claimant to participate in the Scheme does not require the
consent of the injured person.195 The Alliance concluded that the injured, therefore, has no
choice but to 'spend a lifetime having to approach the LTCSA every time their treatment
needs alter'.196

4.38

The Australian Lawyers Alliance recommended that the Act be amended to require the
consent of the injured person to become a participant in the Scheme, effectively making the
Scheme voluntary (noting that a vote to amend the Act to require a claimant's consent to
participation in the Scheme was defeated in the Legislative Council in 2006 when the Act was
first introduced).197

4.39

For some of the participant carers who appeared before the Committee, however, participant
choice was not as important as the security of knowing that the appropriate treatment and
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care was available and assured for their children. Mr Strbik expressed that providing an option
was neither necessary nor appropriate for lifetime care, even if a participant such as his
daughter had turned 18 years of age.198 For Mr Franklin, having a choice 'might be a good idea'
but he did not believe that being given that choice any time up to two or three years after the
accident would elicit a reasoned and well-thought out decision.199
4.40

In response to the discussion about an option to exit the Scheme, Mr David Bowen, the
Executive Director of the LTCSA, explained that the Scheme was designed in such a way to
prevent the lump sum option in recognition of the fact that for many people who were
awarded such a payment, the funds ran out well before their lifetime forcing them to seek
financial support elsewhere.200 As Mr Bowen stated:
It is not necessarily the case that they did not spend them or manage them properly,
but they simply ran out. The person fell back into the disability support system. In
essence, they double dipped into the system.201

4.41

Mr Bowen commented that a great deal of consideration was given to an opt-out clause when
the Act establishing the Scheme was first introduced to Parliament. He also noted that other
compensation schemes have moved away from allocating lump sum payments and cited the
example of a worker's compensation claim, where claimants receive a periodic payment for
care and support rather than a lump sum amount.202

4.42

Mr Bowen reiterated the LTCSA's response to this issue in previous Reviews, by emphasising
the principles of self-management and individual funding that underlie section 6(3) of the Act,
which permits the LTCSA to enter into arrangements with Scheme participants to manage
their own care.203 Mr Bowen stated that the self-management system empowers its participants
and gives them more control:
I personally favour moving towards that individualised funding scheme. I think it
gives people far more control. We are in favour of that. We do want to have the
capacity to allow people, who are capable of doing so, to self-manage their affairs. We
are supportive of that.204

4.43

While the Scheme does not allow a full opting-out of the Scheme with a lump sum payment
for life, Mr Bowen explained that the LTCSA can assess the value of care for a period of time
and negotiate appropriate periodic payments. Mr Bowen advised that this has been confirmed
by the Crown Solicitor's Office, which indicated that a system of periodic payments under the
Scheme was viable and could be constructed.205

4.44

The LTCSA informed the Committee that it was in the process of developing guidelines to
allow participants to receive periodic payments. The LTCSA stated that, on the advice of the
198
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Crown Solicitor's Office, it was seeking a class ruling from the Australian Taxation Office to
ensure that any payments made to participants to manage their own care are not regarded as
income for taxation purposes. Furthermore, the LTCSA advised that it needed to obtain an
exemption under the relevant legislation to ensure that such payments are not subject to the
social security income test. The LTCSA reported that these processes are underway.206
4.45

When asked if he knew of the self-management option and whether he would consider it as an
alternative to a lump sum payment, Mr Mark Harris stated that he was not aware of such an
option but nevertheless did not agree with it. He argued that such a system would not allow
for 'out of the ordinary expenses'. Mr Harris explained:
The first I heard of [periodic payments to cover costs for self-managed care] was
when I received these questions. I do not agree with it because it does not allow for
any out of the ordinary expenses, so if something happened, say I hurt myself and I
needed to go and get special medication or see a specialist, I would then have to pay
that and then I would be out of pocket, and some of the reimbursements are taking
six-plus weeks to get back to me. I have a big mortgage over my head and I cannot
afford to make these.207

Committee comment
4.46

The Committee notes that the issue of opting-out of the Scheme has developed since the last
Review and we expect that, as the Scheme matures and more participants are accepted into the
Scheme, this issue will continue to be raised as an issue of relevance to the future of the
Scheme.

4.47

The Committee notes the arguments presented by Mr Mark Harris and his family in support
of being given the opportunity to opt-out the Scheme and receive a lump sum payment. Their
position was shared by the NSW Law Society and Spinal Cord Injuries Australia. The Harris'
experiences valuably serve to illustrate that some LTCS Scheme participants are likely to be
dissatisfied with the nature of the Scheme and various aspects of its administration. The
Scheme is designed to assist people who suffer serious and lifelong injuries as a result of
motor accidents and where those negative experiences can be minimized they should be.

4.48

On the basis of the information presented to the Committee to date, however, it is not clear
that providing participants with the ability to opt-out of the Scheme is in the best interests of
their lifelong care and treatment and we note that it is, in fact, contrary to the Scheme's
rationale.

4.49

The Committee is mindful that this issue was subject to significant deliberation when the
Scheme was first proposed. Indeed, one of the primary rationales for establishing the Scheme
was to address the serious risks involved with managing large sums of money over long
periods of time. This problem was recognised by the Committee in its Sixth Review of the
Motor Accidents Authority, where the Committee expressed concern that damages were not
lasting the lifetime of people with catastrophic injuries.208 The Committee subsequently
206
207
208

Answers to pre-hearing questions on notice, LTCSA, Question 7, p 4.
Mr Harris, Evidence, 21 June 2010, pp 24-25.
Legislative Council, Standing Committee on Law and Justice, Review of the exercise of the functions of the Motor
Accidents Authority and the Motor Accidents Council - Sixth Report, Report 27, May 2005, pp 60-64.
Report 45 – November 2010

41

LEGISLATIVE COUNCIL
Review of the exercise of the functions of the LTCSA and the LTCSAC – Third Report

recommended that the Motor Accidents Authority investigate the issue, to which the NSW
Government responded by referring to the proposal to create the LTCS Scheme.
4.50

The Committee agrees with the point made by stakeholders about the need to respect
participant choice. In this regard, the Scheme contains an option through which participants
can exercise control and independence by managing their own care. The LTCSA has advised
that it is working toward putting mechanisms in place for when this option becomes available,
including holding discussions with the Australian taxation Office. We are advised that the
LTCSA is seeking further advice to inform its guidelines and to ensure that participants
wishing to self-manage are not disadvantaged.

4.51

We are satisfied that the LTCSA is exercising is functions appropriately in relation to this issue
and will continue to closely monitor this issue in future reviews.

4.52

The Committee does not wish to in any way diminish the frustrations experienced by the
Harris family in drawing this conclusion. We greatly appreciate the time they took to talk to
the Committee about their concerns and their hopes in regard to the issue of opting-out of the
Scheme, as well as other issues they raised. The Committee is encouraged by the cooperative
way in which the LTCSA participates in the Committee's reviews and the way in which the
Government responds to our recommendations to say that in so far as the Harris' family's
experiences reveal systemic issues that warrant changes to the Scheme or its administration, as
discussed in other parts of this report, their participation in the Committee's inquiry has been
extremely valuable.

4.53

The Committee also notes that the other Scheme participants and participant carers who
appeared before the Committee did not share the Harris' strong views about the desirability of
an opt-out provision. It is hoped that as the Scheme matures and participant experiences are
utilized to refine the administration of the Scheme, the self-management option (when it is
made available) will be seen as an adequate and more appropriate alternative to fully optingout.

Injuries caused by accidents not covered by the Scheme
4.54

Since the First Review, issues concerning potential gaps in eligibility for the LTCS Scheme
have been raised. These relate specifically to whether accidents involving vehicles not capable
of registration would be covered by the Scheme, and whether accidents involving projectiles,
pedestrians and cyclists should be covered by the Scheme.209 In addition, further concerns
were identified in the Second Review relating to the development of a tiered system of care,
where people with similar injuries receive different levels of support depending on how their
injury was acquired. These issues were all picked up again during this Third Review and are
examined in this section.
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Accidents involving vehicles not capable of registration
4.55

In the First Review, the LTCSA advised that vehicles not capable of registration, such as
motorised bicycles, mini-bikes and quad bikes, are ineligible to be covered by the Scheme.210
The LTCSA confirmed during the Second Review that these same vehicles were not covered
by the LTCS Scheme or the Motor Accidents Scheme, and noted that no new gaps in
eligibility had been identified.211

4.56

During the Second Review, the Committee was informed that eligibility relating to motor
accidents was not always straight forward and that the LTCSA sometimes called on the
expertise of forensic engineers and barristers to assist in decisions of eligibility. The LTCSA
cited the example of a person involved in a motorbike accident that took place at Oran Park,
in relation to whom the LTCSA sought advice about eligibility.212

4.57

This uncertainty about whether some accidents involving vehicles incapable of registration are
covered by the Scheme was again raised in the current Review, by the Motorcycle Council of
NSW which advised that it was aware of at least one accident involving a child and an
unregistered motorcycle which was covered by the Scheme.213
Accidents involving projectiles, pedestrians and cyclists

4.58

In the First Review Report, the Committee acknowledged the complexities associated with
extending eligibility for the Scheme but noted that the fundamental issue of fairness must be
considered. The Committee commented that, for example, it would seem fair for people being
hit by a projectile whilst in a registered motor vehicle to be covered by both the Motor
Accidents Scheme and LTCS Scheme.214

4.59

While the Committee received only a small amount of evidence on this issue, including
additional concerns about the ineligibility of cyclists and pedestrians struck by cyclists for the
Scheme, the Committee made the following recommendation in the Second Review Report, with
the view to using its outcomes to consider the issue in a future review:
That the Minister for Finance request the Lifetime Care and Support Authority or the
Motor Accidents Authority, as appropriate, to conduct research into the issue of
people hit by a projectile whilst in a registered motor vehicle including:

the number of incidents in NSW

number and severity of injuries resulting from these incidents and
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the potential impact on the Lifetime Care and Support and Compulsory Third
Party Schemes, if these incidents were to be covered.215

4.60

In response to this recommendation in March 2010, the NSW Government advised that the
Motor Accidents Authority (MAA) had been asked to progress this recommendation and was
expecting to finalise its research later this year.216

4.61

As part of the current Review, the LTCSA was asked to report on any developments relating
to eligibility for the Scheme, in particular, for cyclists, pedestrians struck by cyclists and people
struck by a projectile while driving in a motor vehicle.217 The LTCSA advised that the
definition of 'motor accident' used in the Scheme is defined in the Motor Accidents Compensation
Act 1999 and that no changes have been made to this definition.218 As such, these groups
continue to be ineligible for the Scheme.219

4.62

The LTCSA did note, however, that while definitions have not changed under the Motor
Accidents Compensation Act 1999, the issue has been referred to the MAA for consideration. The
LTCSA also indicated that it considers it 'appropriate' for accidents involving cyclists,
pedestrians struck by cyclists and people struck by a projectile while driving in a motor vehicle
to be included in the Scheme.220

4.63

The MAA confirmed that, as noted in the Government response to the Second Review Report, it
was still finalising its research into accidents involving projectiles.221
A tiered system of care

4.64

During the Second Review, the Committee heard from stakeholders who were concerned that
the implementation of the LTCS Scheme has resulted in a 'three-tiered' system, where injured
persons with similar levels of impairment receive different levels of equipment and support
depending on how they obtained their injuries.222

4.65

The Second Review Report noted that a national disability long-term care and support scheme has
been proposed in order to provide care and treatment for people not covered by an existing
insurance scheme, such as the LTCS Scheme. The Committee noted that advocacy
organisations, such as the National People with Disabilities and Carer Council, suggested that
such a scheme would go some way to addressing the concerns of a tiered system.223
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4.66

This concern was again raised in this current Review by the State Spinal Cord Injuries Service
(SSCIS), which argued that the creation of a tiered system continues to be an issue for
clinicians who are faced with managing tensions between patients with similar needs but are
receiving different levels of support. SSCIS offered to continue working between the major
insurance schemes, such as the LTCS Scheme and Motor Accidents Scheme, to harmonise
their processes, procedures and service guidelines.224

4.67

As part of the current Review, the LTCSA indicated that proposals noted in the Second Review
Report to extend service provision to people with catastrophic injuries not acquired through a
motor accident have been used to establish and inform the feasibility study currently being
undertaken into a national disability insurance scheme.225 An update on the initiative to create
a national disability long-term care and support scheme is provided in Chapter 2.
Committee comment

4.68

The Committee recognises that determining eligibility for the LTCS Scheme is not always
clear and notes the comments made by the LTCSA that expert advice is sometimes sought to
assist in decision making. The Committee is satisfied that the LTCSA undertakes the necessary
measures to ensure that accidents involving vehicles that do not clearly fall within the Scheme
are considered reasonably and fairly.

4.69

The Committee acknowledges that cyclists, pedestrians struck by cyclists and people struck by
a projectile while driving in a motor vehicle continue to be ineligible for the Scheme and notes
the comments of the LTCSA that it was supportive of including these people in the Scheme.
We also note that the process started by the MAA after our Second Review recommendation
to examine the issue of people injured through projectiles thrown at motor vehicles is
ongoing. We look forward to the results of that work.

4.70

The Committee also recognises the concerns raised about a tiered system of treatment and
care for injured people with similar levels of impairment. The Committee notes that this issue
would be addressed with the development of a national disability long-term care and support
scheme. The Committee will follow the development of this scheme with interest.

Medical eligibility criteria and assessment tools
4.71

As outlined in Chapter 2, in addition to the requirement that an injury must have been the
result of a registered motor vehicle accident, eligibility for the Scheme is also dependent on
the type and severity of injury, which is determined on the basis of medical assessment.226

4.72

The Functional Index Measure (FIM) for adults and WeeFIM for children, which measures
whether a person is independent in an activity or requires assistance, is the main tool used to
assess medical eligibility to enter the LTCS Scheme.227 This measure is used in addition to the
specific eligibility criteria set out for the different injuries covered by the Scheme, such as
224
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spinal cord injuries and serious traumatic brain injuries. A detailed explanation of Scheme
eligibility can be found in the First Review Report.228
4.73

During the First Review, BIRD raised issues relating to Scheme eligibility and the tools used
to assess medical eligibility criteria. Specifically, BIRD suggested that the medical assessment
tools used to assess criteria need to be evaluated. At the time, the LTCSA indicated that any
evaluation should take place after more participants had entered the Scheme and had gone on
to be assessed for lifetime participation.229

4.74

The Committee followed up on this issue as part of the Second Review, during which the
LTCSA advised that, while an evaluation had not taken place, the medical tools used to assess
potential participants were working well. Nevertheless, the LTCSA suggested that it was
receptive to other objective and reliable assessment tools as an alternative to the FIM.230

4.75

As part of the Second Review, the Department of Rehabilitation at the Children’s Hospital at
Westmead raised concerns about the limitations of the WeeFIM assessment tool in
determining lifetime participation for children with brain injuries and suggested that the
Paediatric Care and Needs Scale (PCANS) for 5-18 year olds be used as an additional tool to
aid in this assessment. The LTCSA advised that, at the time, an evaluation of the PCANS tool
was one of their current research projects.231

4.76

In the current Review, BIRD again raised the issue of evaluating the medical tools used to
assess eligibility criteria for the Scheme. In particular, Dr Adeline Hodgkinson, the Co-Chair
of BIRD, drew attention to those participants with brain injury who, after the two-year interim
period, do not show clear signs of extreme disability. For these participants, Dr Hodgkinson
questioned whether the current assessment tools are both valid and sufficient, and suggested
that further investigation of these tools was needed:
Brain injury can often have quite significant improvements and at the point two years
post injury there are some who are clearly extremely disabled and remain in the
Scheme, and there is not really a lot of dispute about those, but it is more the people
who are at a higher level where the tool we are using to assess whether they are in or
out of the Scheme needs to be tested as to whether this is truly the right way to
measure those people who will need extensive care and those who will not … I think
it should be something that is carefully looked at in case the tool that we are using is
too blunt or whether additional measures are required.232

4.77

During this current Review, the LTCSA was asked to provide an update on the medical
assessment tools currently in use, and specifically, the use of these tools for children. The
LTCSA advised that the FIM continues to be used for assessment of eligibility to the Scheme.
The LTCSA also informed the Committee that 'the FIM has been used to adequately assess
for the lifetime participation of the small number of children who have ongoing needs', and
that it is not considering an alternative assessment tool for children.233
228
229
230
231
232
233

46

Standing Committee on Law and Justice, Report 37, pp 7-8.
Standing Committee on Law and Justice, Report 37, p 36.
Standing Committee on Law and Justice, Report 40, p 28.
Standing Committee on Law and Justice, Report 40, p 28.
Dr Adeline Hodgkinson, Co-Chair, Brain Injury Rehabilitation Directorate, Evidence, 21 June 2010, pp 8-9.
Answers to pre-hearing questions on notice, LTCSA, Question 5, p 3.

Report 45 – November 2010

STANDING COMMITTEE ON LAW AND JUSTICE

4.78

Vision Australia raised a separate but related issue concerning the medical eligibility criteria for
people who have acquired permanent blindness through a motor vehicle accident. Vision
Australia suggested that the eligibility criteria be amended so that people with severe vision
loss who do not necessarily qualify as being legally blind are eligible for the Scheme.234

4.79

Vision Australia recommended that the same classification for vision impairment under the
World Health Organisation's International Statistical Classification of Disease and Related
Health Problems be used by the LTCSA in its determination of eligible injured persons.
Vision Australia argued that when a person is confronted with sudden and severe blindness,
they too require ‘support and care with their daily living in order to maintain independence
and dignity’.235

4.80

When asked to respond to Vision Australia’s comments, the LTCSA informed the Committee
that it was unaware of any issues with the current definition of permanent blindness but
encouraged Vision Australia to discuss its concerns and any proposed changes to the eligibility
criteria for vision impairment with the LTCSA.236
Committee comment

4.81

The Committee notes that the medical assessment tools used to assess eligibility for the
Scheme have not changed since the Scheme began in 2006. The LTCSA is of the view that
these tools are appropriate and are being used adequately.

4.82

We note, however, that these tools have not been evaluated since the Scheme's
implementation. The Committee is also aware that, while the PCANS tool was suggested as an
additional tool for assessing eligibility criteria for children, the LTCSA has not provided an
update on the PCANS research project it was reportedly undertaking during the Second
Review.

4.83

The Committee agrees with the comments made by the Brain Injury Rehabilitation
Directorate that a further investigation of the assessment tools currently being used is needed,
and considers now to be an appropriate time to undertake such an evaluation, given that the
Scheme has matured enough for more participants to be assessed for lifetime participation.

4.84

The Committee recommends, therefore, that the LTCSA evaluate the current medical
assessment tools used to assess eligibility criteria, and investigate and report on any alternative
and/or additional tools that may appropriately be used, including the Paediatric Care and
Needs Scale.
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Recommendation 2
That the Lifetime Care and Support Authority evaluate the current medical assessment tools
it uses to assess eligibility for the Lifetime Care and Support Scheme, and investigate and
report on any alternative and/or additional tools that may be used, including the Paediatric
Care and Needs Scale.
4.85

The Committee also notes the concerns of Vision Australia about the way in which vision
impairments are assessed in terms of eligibility for the Scheme. The LTCSA, in response to
those concerns being raised as part of this Review, encouraged Vision Australia to discuss its
concerns and any proposed changes to the eligibility criteria for vision impairment with the
LTCSA.

4.86

The Committee agrees that this is an appropriate course of action but recommends that the
LTCSA take a proactive approach to this issue and seek to meet with Vision Australia to
discuss its concerns. The Committee will monitor this issue in future reviews.
Recommendation 3
That the Lifetime Care and Support Authority meet with Vision Australia to discuss
concerns regarding the assessment of vision impairment in terms of eligibility for the
Lifetime Care and Support Scheme.

Review of decisions and dispute resolution
4.87

A number of sssues relating to the review of decisions and dispute resolution mechanisms
were raised by stakeholders including the independence of these processes, whether legal costs
should be covered by the Scheme and improvements that could be made.
Review mechanisms

4.88

As described in Chapter 2, the LTCSA is required by the Act to provide mechanisms which
allow for decisions relating to participation in the Scheme to be reviewed or disputed if an
applicant or participant does not agree with the LTCSA's decision.237 The LTCSA provides
these mechanisms in two distinct areas: eligibility (including what is deemed a 'motor accident
injury') and treatment, rehabilitation and care needs.

Eligibility
4.89

Decisions about eligibility involve determining whether a participant satisfies the severe injury
criteria to participate in the Scheme. As such, decisions about eligibility are medical-based.238
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It should be noted that these mechanisms are distinct from the processes available to participants to make a
complaint about the LTCSA or a service or product funded by the LTCSA.
LTCSA, Resolving disputes about eligibility: A guide for applications to the LTCS Scheme, September 2007.
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4.90

Applicants who disagree with the LTCSA over decisions about eligibility are given the
opportunity to have their decision reviewed by lodging a formal dispute with the Authority.
Once received, the LTCSA refers the dispute to a panel of three independent dispute
assessors who form an Assessment Panel.239

4.91

As disputes about eligibility to the Scheme are essentially medical disputes, all dispute
assessors are medical and allied health professionals. The LTCSA advised that these
professionals are not employees of the LTCSA, but rather are individually appointed to this
role under the Act.240

4.92

Further review mechanisms are also available under the Act relating to the decisions of an
Assessment Panel. If the grounds for review within the Act are met, the dispute can be
referred to a Review Panel of another three independent dispute assessors.241

4.93

Decisions about 'motor accident injury' are another type of decision about eligibility and relate
specifically to whether an injury arises from a 'motor accident'. This means determining
whether the motor accident or motor vehicle meets definitions under the Motor Accidents
Compensation Act 1999 in order to be covered by the LTCS Scheme. As such, decisions about
'motor accident injury' are legal-based.

4.94

Applicants wishing to dispute decisions about 'motor accident injury' have the opportunity to
do so, however, these disputes are referred to the Principal Claims Assessor of the Motor
Accidents Authority (MAA), who will convene and appoint a panel of three claims assessors
to determine the matter.242

4.95

As disputes about 'motor accident injury' are essentially legal disputes, the panel of claims
assessors is comprised of legal professionals (solicitors and barristers) with experience in
personal injury claims. Once made, their decision is final and legally binding.243

Treatment, rehabilitation and care needs
4.96

Decisions about treatment, rehabilitation and care needs involve determining whether the
services sought by a participant are reasonable and necessary to help them meet their needs
and achieve their goals. For example, participants may request services to assist them to be
more independent, return to work or study, or participate in the community.244

4.97

Participants who disagree with the LTCSA over decisions about their treatment, rehabilitation
and care needs can, in the first instance, request the LTCSA to reconsider its decision by
239
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having another staff member review it. This is considered an informal approach to resolving
the matter as the LTCSA may contact other people involved with the participant to discuss
the issues and agree on solutions together.245
4.98

If the issue is not resolved participants may lodge a formal dispute with the LTCSA, which is
referred to a single independent dispute assessor.246

4.99

As with the assessors appointed to review decisions about eligibility, assessors of disputes
about requests for treatment, rehabilitation and care needs are medical and allied health
professionals. Assessors for treatment and care disputes are chosen based on their relevant
health or medical expertise in relation to the injury or issue in dispute. For example, a dispute
about a participant's physiotherapy treatment would be referred to a physiotherapist.247

4.100

These professionals are also not employees of the LTCSA but individually appointed to the
role under the Act.248
Issues raised by stakeholders

4.101

Issues relating to the independent review of decisions and dispute resolution were raised
during the Committee's First Review. In the First Review Report, the Committee recommended
that the LTCSA and LTCSAC formally consider the range of options available to applicants
and participants wishing to dispute a decision about their eligibility, or treatment,
rehabilitation and care needs, with a view to recommending the preferred option for both.249

4.102

In response, the NSW Government stated that a 'robust independent review system' was built
into the LTCS Scheme and that the existing mechanisms did allow for applicants and
participants to pursue action regarding decisions made about their eligibility and care.250

4.103

Despite this response, stakeholders again raised the issue in the Second Review, drawing
particular attention to the challenges faced by brain injury participants in exercising their right
to a review of decisions made about their care.251

4.104

While the Committee focused on addressing concerns about accessing independent advice and
advocacy in the Second Review Report, the Committee did acknowledge the specific difficulties
for brain injured participants in engaging these processes and encouraged the LTCSA to
further consider the issue.252
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4.105

During the current Review, stakeholders suggested that the review of decisions and dispute
resolution processes available under the Scheme still required improvement. In particular,
questions were raised about the independence of these processes and whether legal costs
incurred during disputes about eligibility and treatment, rehabilitation and care should be
covered under the Scheme.

4.106

The Australian Lawyers Alliance, for example, argued that, in appointing its own dispute
assessors, the LTCSA does not provide participants the opportunity to dispute a decision to 'a
body external to the Authority'.253 The Alliance concluded that 'this is a major weakness of the
Scheme and is inherently unjust'.254

4.107

Dr Andrew Morrison, representing the Australian Lawyers Alliance, argued that the system is
not one of 'proper independence':
The only appeal from decisions is to a tribunal appointed by the Authority itself. They
say that it is an external independent tribunal but that is rubbish. They appoint the
tribunal and they pay the tribunal. It has no proper independence. There is no right of
review unless you take a case to the Supreme Court.255

4.108

Dr Morrison acknowledged the efforts of the LTCSA in caring for the injured, commenting
that 'they bend over backwards to take a generous interpretation of their own guidelines', but
suggested that 'that may not always be the case'. He asserted that participants who have legal
rights under the Act should be given the means to enforce those rights and that, for
participants, this means not having to rely on 'those, who in effect, are in the employ of the
Authority'.256

4.109

The LTCSA maintained, however, that its dispute assessors are not an 'internal' panel and are
independent from the LTCSA, being drawn from a wide range of medical, health and
rehabilitation settings in public and private organisations. As explained by Mr David Bowen,
the Executive Director, LTCSA:
We try to get the assessors who have the standing within their own profession, so for
any dispute we try to deal with the relevant college or professional association to try to
get a group of assessors who have high standing so that their decisions are well
accepted.257

4.110

The LTCSA further explained its regard for having its disputes resolved by independent
experienced professionals:
The Authority considers that it is vital that disputes about treatment and care needs
are resolved by experienced professionals, independent of the Authority, with the
relevant health or medical background.258
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4.111

The Australian Lawyers Alliance also raised concerns about legal costs associated with
disputes about eligibility and treatment, rehabilitation and care not being covered by the
Scheme. In this regard, Dr Morrison stated that '… in respect of the legal costs under the
Lifetime Care Scheme, it is of very grave concern that only in respect of the definition of
"motor accident" are costs recoverable.'259

4.112

Dr Morrison argued that it is a 'gross injustice' that participants are not financially supported if
they wish to pursue legal action in the Supreme Court.260

4.113

The LTCSA confirmed that only legal costs for disputes about legal issues are recoverable
under the Scheme. It further advised that legal costs for other disputes, such as those about
eligibility and treatment and care needs, are not recoverable because the Act stipulates so and
that these decisions concern medical or clinical issues, not legal issues.261

4.114

Mr Bowen advised that the LTCSA would pay for costs, such as travel expenses and medical
reports, in a dispute about a medical issue found in the participant's favour but stated that
even then such occasions would be rare because the LTCSA does not operate in such a way
that requires participants to gather substantial amounts of evidence to support their argument.
In addition, Mr Bowen stated: 'I do not think that these are essentially legal disputes'.262

4.115

The LTCSA also informed the Committee that, while participants are able instruct lawyers to
assist with disputes, it generally did not consider it necessary for participants to seek legal
assistance for disputes about treatment and care on account of the dispute's complexity. The
LTCSA did note the potential for disputes about eligibility to become complex but maintained
that it is able to provide individualised assistance without the need for legal support.263

4.116

The LTCSA provided the example of one participant with a brain injury who lodged a dispute
and did not have legal representation. The participant declined the assistance of an
independent advocate and other forms of support during the process, and indicated that the
dispute process was easy to follow and understand.264

4.117

In addition to these issues, other stakeholders suggested ways in which the review of decisions
and dispute resolution could be improved.

4.118

For example, Australian RehabWorks recommended the use of approved assessors earlier on
in the review and dispute process and on a more frequent and less formal basis, with the view
to curbing the number of formal disputes being initiated.265

4.119

Similarly, BIRD suggested improvements to how issues could be approached before being
escalated to a formal dispute. It proposed implementing a 'transparent documented process'
involving discussion between the LTCSA and rehabilitation services to negotiate and identify a
mutually agreeable outcome on what is a 'reasonable and necessary' service with and for the
259
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participant. According to BIRD '[s]uch a process would precede the dispute resolution process
and may consequently negate the need for the dispute resolution process.'266
4.120

BIRD argued that such a process would be of particular significance to participants with brain
injury:
The development of a transparent, known process may alleviate misunderstandings
and misinterpretation of documentation and avoid participants with severe brain
injuries/their person responsible being placed in the position of having to decide
whether or not to initiate dispute resolution processes with the LTCSA.267

4.121

BIRD also suggested further refinements to the dispute resolution process, such as clarifying
the LTCSA's decision and the rationale for their decision in their correspondence to
participants, and advising relevant service providers of a dispute outcome.268

4.122

In discussing the review of decisions and dispute resolution, the LTCSA acknowledged the
challenges of coming to a resolution that all parties are agreeable to. However,
Mr Neil Mackinnon, the A/Director of Service Delivery with LTCSA assured that the LTCSA
did not promote a 'take it or leave it' approach. He explained the evolving nature of a dispute
within the context of home modifications:
Take it or leave it? No, I think it is about persisting and trying to see whether there is
something we can do right now to help and then maybe come back and revisit other
aspects of the project later. We have done that on a number of occasions.269

4.123

Mr Bowen also advised that, unlike litigation, the decisions made on a medical basis, such as
those relating to treatment and care needs, are 'open to ongoing and continuing review'.270

4.124

In all instance, the LTCSA advised that it provides individualised assistance and contact at all
stages of the review and resolution process, through correspondence, phone calls and face to
face meetings, to ensure that participants are well informed.271
Committee comment

4.125

The Committee notes the concerns raised by stakeholders about the review and dispute
resolution mechanisms currently in place under the Scheme. The Committee is mindful of the
concerns expressed by the Australian Lawyers Alliance over the extent which these
mechanisms are independent from the Authority.

4.126

While the LTCSA does appoint its own dispute assessors, the Committee understands that it
does so from a selection of external professionals. As such, the Committee is satisfied that
independent and appropriately qualified professionals with the relevant expertise are chosen to
assess disputes about eligibility and treatment, rehabilitation and care under the Scheme.
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267
268
269
270
271

Submission 7, pp 6-7.
Submission 7, p 7.
Submission 7, p 6.
Mr Neil Mackinnon, Acting Director, Service Delivery, LTCSA, Evidence, 21 June 2010, p 76.
Mr Bowen, Executive Director, LTCSA, Evidence, 21 June 2010, p 73.
Answers to questions on notice taken during evidence 21 June 2010, LTCSA, Questions 5, p 4.
Report 45 – November 2010

53

LEGISLATIVE COUNCIL
Review of the exercise of the functions of the LTCSA and the LTCSAC – Third Report

4.127

The Committee also notes the remarks of the LTCSA that its decisions are open to ongoing
and continuing review, and that it has adopted an approach of persisting and pursuing a
resolution agreeable to all parties involved so that issues are not escalated to formal disputes.

4.128

The Committee also acknowledges the concerns that legal costs incurred for disputes about
eligibility and treatment, rehabilitation and care are not recoverable under the Scheme.
Nevertheless, the Committee recognises and accepts the LTCSA's advice that such disputes
rarely, if at all, necessitate the need for legal assistance and that the Scheme is designed in such
a way as to minimise the need for legal representation.

4.129

The Committee will continue to monitor this issue in future reviews and expects that further
issues pertaining to the review of decisions and dispute resolution may arise as the Scheme
develops.

4.130

The Committee would also like to note that the ability of brain injured participants to exercise
its right to review was not raised as an issue in the current Review, despite the previous
concerns of stakeholders in the past Reviews. The Committee remains concerned about these
participants and reiterates its comments from the Second Review Report which encourage the
LTCSA to further consider this issue.

Support for participants in the early stages
4.131

During the Review the need for further information and support that could be provided to
Scheme participants, particularly at the early stages of the being introduced to the Scheme, was
raised. The suggestion of establishing a participant support group was discussed during the
Committee' hearings.

4.132

For example, Mr Lyndon Wait, a lifetime participant in the Scheme, advised that it was
difficult at first to understand the processes and make the most of the Scheme. He said that
'… it did take quite a few months to work that out and to utilise the Scheme. Once you know
the motions of it and the processes, from this point or probably within maybe 6 to 12 months
it was quite easy.'272

4.133

Mr Wait commented that it would be helpful to receive a reference booklet, or have access to
a group that could provide further details of the Scheme:
When my Lifetime coordinator visited, basically it was more verbal, and just about
what the Scheme can offer. There was documentation, obviously, to fill out, but I
found most of my research was basically off the net about what the Scheme offered
and what I may be offered. I do not know whether at that stage there was a reference
booklet in regards to it, or whether there is one now; I am not too sure. But
something like that definitely would have helped—maybe just a small booklet
outlining what the Scheme did and what it would provide. There were a lot of things
that were unclear about whether it was minimal or what. At that stage we did not
really know. But, as you say, if there was maybe a group, which could elaborate on the
services, yes, it would be beneficial.273
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4.134

Mr Harris, another lifetime participant, agreed that a support group would be a good idea,
stating: 'I think there should be some sort of group like that, especially in the beginning when
all of this is going on, all the traumatic things that we have to deal with.'274

4.135

Mr Gregory Killeen, the Policy and Advocacy Officer for Spinal Cord Injuries Australia, also
supported the suggestion that a resource kit or information booklet be available for
participants:
The information, someone suggested that they did not know much about the Scheme.
They were verbally told a number of things about the Scheme but did not know much
about it. I would strongly support a recommendation that a resource kit, a booklet, be
put together so participants are handed that by the case manager or social worker
when they are ready to get an understanding of what they can expect and how it
operates.275

4.136

The LTCSA was asked by the Committee if they would consider developing a resource kit for
new participants to the Scheme. In response Mr Neil MacKinnon, the A/Director of Service
Delivery for LTCSA, explained that a reasonable amount of information is provided to new
participants, 'We certainly give people brochures about the Scheme and particular things as
they arise. They get a fair amount of written information.'276

4.137

In response to the suggestion regarding a support group for participants in the initial stages,
Mr David Bowen, the CEO of the LTCSA, advised that while support groups were not raised
as an issue in the satisfaction survey, he would be happy to look at the issue again.'277
Mr Bowen also noted that peer support groups had operated through the spinal and brain
injury units which the Authority has funded in the past.278
Committee comment

4.138

The Committee acknowledges the importance of providing potential Scheme participants with
appropriate information about the Scheme, and the difficulties inherent in a person being able
to process this information in the early stages of dealing with their injuries. The LTCSA's
response indicates that appropriate information has been produced and is made available.

4.139

The Committee notes that the suggestion of the creation of a participant support received the
support of those participants who were asked to comment on it during the Review. The
suggestion also received a positive response from Mr Bowen who indicated his willingness to
look into this issue. The Committee therefore recommends that the LTCSA examine the
desirability and feasibility of establishing a peer support group for new participants to the
Scheme.
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Recommendation 4
That the Lifetime Care and Support Authority consider establishing a peer support group for
new participants to the Scheme and consult with participants about the requirements for this
group.

Access to independent advice and advocacy
4.140

During the Committee's first Review concerns were raised about independent advice and
advocacy for Scheme participants. In its First Review Report, the Committee recommended that
the LTCSA, in liaison with the LTCSAC, consider the range of options for the provision of
independent advice and advocacy in respect of all participants in the Scheme.279 The
Government response to that recommendation advised that the LTCSA was preparing a
discussion paper on the provision of advocacy services in consultation with the LTCSAC and
various stakeholders.280

4.141

During the Committee's Second Review, and following the release of its discussion paper on
advocacy, the LTCSAC endorsed the approach that a well-established disability advocacy
network already existed, which Scheme participants could access. This approach was
supported by the LTCSA which stated that a new advocacy body was not necessary due to the
existing advocacy services available. In response to the particular concerns relating to brain
injured participants accessing advocacy services, the LTCSA commented that it would include
information in training sessions for service providers about how participants can access
advocacy services.

4.142

The Committee noted the ongoing concerns of stakeholders about independent advice and
advocacy in its Second Review Report. The Committee acknowledged the work of the LTCSA to
address these concerns and accepted its approach to this issue. The Committee remained
concerned, however, about the ability of brain injured participants to initiate contact with
advocacy groups and encouraged the LTCSA to further consider the issue.281

4.143

During the Committee's current review, the LTCSA advised that information regarding
advocacy has been published on its website and that it had been in contact with advocacy
groups:
Since the Second Review, the Authority has developed a fact sheet about advocacy
which is available on the Authority's website. The Authority has spoken to a number
of advocacy groups to explain the Scheme including the NSW Disability Authority
Advocacy Network and to inform them that information about their services have
been disseminated to the Scheme's participants.282
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4.144

The LTCSA Annual Report 2008/2009 also provides information about the updates to
information about advocacy services:
The Authority developed and circulated a paper on the provision of advocacy services
to participants in the Scheme. Feedback from stakeholders highlighted that there is
already a well-established advocacy network for people with disabilities. The Authority
has subsequently promoted access to existing advocacy services and produced a
participant brochure about advocacy in the Scheme.283

4.145

Despite these initiatives, one stakeholder informed the Committee of its ongoing concerns
about access to independent advice and advocacy. In this regard the Australian Lawyers
Alliance, acknowledged the advocacy information published by the Authority but noted the
lack of legal services that were nominated:
Of the services nominated as providing advocacy to people with a disability in NSW,
only one is a legal service (Sydney Regional Aboriginal Corporation Legal Service).
Australian Lawyers Alliance submits that for an advocate to be in the position to assist
in protecting an individual's rights, that person must have a clear understanding of
what those rights are. 284

4.146

The Australian Lawyers Alliance highlighted the difficulty of brain injured participants and
carers from non-English speaking backgrounds to contact advocacy groups and advocate for
themselves:
The Australian Lawyers Alliance remains concerned about the ability of
catastrophically injured persons, particularly of brain-injured participants, to initiate
contact with advocacy groups, to fully appreciate their rights under the Scheme and
the implications of decisions made by the LTCSA. It is not realistic to expect, for
example, the non-English speaking parents of a catastrophically injured child to be
able to fully understand, let alone draw up submissions in relation to, any inadequacy
in a care plan developed by an assessor.285

4.147

The Australian Lawyers Alliance argued for the need for advice to be provided by people with
expertise in providing legal services to catastrophically injured persons and argued that the Act
effectively restricts access to legal services by restricting legal costs:
The Australian Lawyers Alliance strongly supports the need for independent advice
and advocacy for participants. It is preferable that this advice and advocacy be by
those who have training and specific expertise in providing legal services to
catastrophically injured persons.
The Act effectively restricts access to legal services. Section 18 of the Act provides
that no legal costs are payable by the Authority in respect of a dispute regarding
eligibility for the Scheme. Section 29 of the Act provides that no legal costs are
payable with respect to disputes concerning treatment and care assessments.
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It is only where there is a dispute about whether an injury is a "motor accident injury"
that there is an entitlement to recover costs for legal representation. This means that
participants are effectively left without access to specialist legal advice.286

4.148

In response to the Australian Lawyers Alliance 's views, the LTCSA noted that the sections of
the Act referred to by the Alliance relate to medical decisions and that legal costs are in fact
recoverable for disputes about the legal issue of whether an accidents was an motor vehicle
accident:
Sections 18 and 29 address decisions about medical or clinical issues, not legal issues,
for example the level of function of the injured person, whether the injured person
has a permanent neurological deficit or whether a participant requires speech therapy.
Whether the accident was a "motor accident" is a legal question and legal costs are
recoverable for disputes about these questions.287

4.149

The LTCSA also noted that it has developed the Accident Advice Support Grant to assist
with access to legal advice:
The Authority has assisted with access to legal advice by developing the Accident
Advice Support Grant. The Grant provides one-off funding of $5000 to facilitate
access to legal and accident investigation advice when an injured person needs
assistance to obtain information about their motor accident or motor vehicle at the
time of their application to the Scheme. The Committee should note that this
information is usually obtained by the Authority and shared with the injured person.
The Grant may also be used after an injured person receives the Authority's decision
that an application is unsuccessful on the basis that the motor accident or motor
vehicle is not covered by the Scheme.288

Committee comment
4.150

The Committee acknowledges the work undertaken by LTCSA to provide more information
to participants about advocacy networks and services. The LTCSA has shown that it is
responsive to the concerns of stakeholders and has taken steps to improve access to advice
and advocacy services.

4.151

The Committee agrees with the view of the Australian Lawyers Alliance that participant's and
their carers must be able to understand their legal rights and access legal advocacy services.
The Committee recognises the Authority's comments that legal costs are recoverable for
disputes about legal questions, rather than medical or clinical issues. The creation of the
Accident Advice Support Grants is a positive step in improving access to legal advice and
accident investigation advice by Scheme participants.
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4.152

The Committee recommends that the LTCSA consult with legal organisations to identify
additional legal advocacy groups with expertise in providing advice to people with disabilities
to include in its information about advocacy services on its website.
Recommendation 5
That the Lifetime Care and Support Authority consult with legal organisations to identify
additional legal advocacy groups with expertise in providing advice to people with disabilities
to include in its information about advocacy services on its website.
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Chapter 5

Administration and other issues

This Chapter examines issues that were raised by stakeholders relating to various aspects of the
Lifetime Care and Support Scheme's administration. These issues include the new discharge procedures
for Scheme participants, the administration and resource burden on health service providers and
associated revenue issues, the approval process for treatment, rehabilitation and care services and
privacy concerns. This Chapter also looks at issues raised in relation to LTCS Coordinators, who play a
vital function in the Scheme's provision of treatment and care. Many of the issues examined in this
Chapter are related and some are ongoing from the Committee's previous Reviews.

Discharge procedures
5.1

During the current Review, the LTCSA advised that a working party developed a new adult
discharge procedure, which was introduced in March 2010. The aim of the new procedure is
to streamline the discharge processes:
The working party developed a new procedure with the aim of streamlining the
processes for discharge and to minimise paperwork completed by service providers
during this phase. The Authority has preapproved a number of services for a
participant to access on discharge. This allows service providers to start delivering
preapproved services immediately, without needing to wait for the Authority's
approval.289

5.2

A number of stakeholders involved in the current Review commended the new adult
discharge procedures. For example, the Brain Injury Rehabilitation Directorate (BIRD)
commented that 'already apparent is an improvement in the continuum of care from inpatient
to home for participants with some reduction in the administrative workload experienced by
NSW BIRP clinicians during this phase of rehabilitation.'290

5.3

Similar comments were made by the State Spinal Cord Injury Service (SSCIS) which noted
that the new discharge procedures had reduce paperwork:
We would like to applaud the introduction of the Discharge Services Notification
Form as it has streamlined some of the paper processes and acknowledged that people
with a catastrophic injury will require a range of interventions on return to home.291

5.4

The Royal Rehabilitation Centre Sydney, also supported the new discharge procedures which
have increased approval times and in turn, improved a number of services:
New processes and procedures such as the Discharge Service Notification Form have
allowed for much faster approval of service needs for clients by the LTCSS
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coordinator, which in turn has improved the timeliness of equipment provision and
the arrangement of post-discharge activities and support arrangements.292

5.5

BIRD also advised that the need to introduce a similar process for paediatric discharge
procedures, so that there is no interruption between rehabilitation and returning to home, has
been acknowledged by the LTCSA:
LTCS has acknowledged that there is a need to complete a similar process for
paediatric rehabilitation services for children and young people who often have
significantly reduced inpatient rehabilitation stays before returning to the family home
so providing the level of detail required to complete the current forms in the
timeframes provided before discharge can be problematic. This can result in a period
of time where rehabilitation is provided before approval is received. It is anticipated
that a review of the process and pathway will improve completion of LTCS processes
and reduce the burden on clinicians while ensuring that the continuum of care is
maintained for participants.293

5.6

Although there were no direct questions put to the LTCSA in relation to procedures for
paediatric discharge, the Committee notes that the June 2010 LTCS E-news announced a new
paediatric discharge procedure, effective from 1 July 2010.
Committee comment

5.7

The Committee acknowledges the work that has been undertaken by the LTCSA to introduce
new adult discharge procedures to ensure that a continuum of care exists for patients between
rehabilitation and home and paper work is minimised for service providers. It is clear from
stakeholder comments that this has been a successful initiative. The Committee acknowledges
the importance of continuum of care for both adults and children and notes the new
paediatric discharge procedure that came into effect in July this year.

Administrative/resource burden and revenue issues
5.8

Stakeholders have advised that the introduction of the LTCS Scheme has significantly
increased the administration work required by clinicians which in turn has decreased the
amount of time that they have available for patients. Stakeholders argued that additional
administrative resources would reduce the burden on clinicians and discussion on this issue
focused on the way in which revenue from the Scheme is returned to service providers.
Administration and resource burden

5.9

The administration and resource burden that the LTCS Scheme has placed on Area Health
Services was raised in the Committee's previous two reviews. During the current Review
stakeholders acknowledged that there have been improvements made in this area over the last
12 months but that further improvement was required.
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Previous reviews
5.10

Concerns were raised by submission makers in the First Review about increased
administration and paperwork required by the Scheme. In response, the Authority advised that
it was undertaking several measures to streamline procedures and that it would review
documentation and procedures.294

5.11

During the Second Review, the Committee was advised that the procedures for requesting
treatment, rehabilitation and care had been revised by the LTCSA, resulting in the
standardisation of the format of forms. While Stakeholders acknowledged that there had been
some improvements, there were still concerns raised about the administrative burden of the
Scheme.295

5.12

During the Second Review, the Committee was advised by the Minister for Health, that NSW
Health would review the impact of the Scheme on health services' resources, including an
assessment and analysis of the administrative demands of the Scheme. In its Second Review
Report, the Committee recommended that in conducting its review NSW Health should
consider the comments of stakeholders who participated in the Committee's Second
Review.296 The Government response (received in March 2010) noted that the Committee's
recommendation was accepted, that the review had been undertaken and that the final report
was expected shortly.297

NSW Health Review of the impact of the LTCS Scheme
5.13

During the current Review, the Committee was advised that NSW Health had completed its
review of the impact of the LTCS Scheme on health resources. The review involved a survey
tool which was sent to the Chief Executives of each Area Health Services in September 2009.
The survey requested information on the administration of LTCS revenue and the impact of
the Scheme on administrative and clinical processes within each Service.298 NSW Health
advised that the survey tool 'reflected issues raised during the [Committee's] Second Annual
Review of the LTCS Authority'.299
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5.14

The main findings of the survey, set out in the March 2010 Report on the NSW Health review of
the impact of the Lifetime Care and Support Scheme (hereafter referred to as the 'NSW Health
Review Report') were as follows:


There is currently no standard or consistent approach to administering and managing
LTCS revenue across the Area Health Services, nor is there agreement that LTCS
revenue should be protected and directed to services for LTCS participants.



There has been a clear and significant impact on AHS service provision as a result of the
LTCS Scheme, including an increase in administrative and clinical workload.



There is need for additional resources in the form of additional administrative and
clinical staff to assist in meeting the needs of LTCS participants.300
The review found that some Brain Injury and Spinal Cord Injury Rehabilitation
Services experienced difficulties administering revenue from the scheme. These
difficulties were related to new and more stringent requirements of the LTCS which
NSW Health systems were not designed to meet. It was identified that upgraded
financial systems are being rolled out in each Area Health Service. The upgraded
systems have the potential to better meet the administrative requirements of LTCS.
The Agency for Clinical Innovation has also reported that some LTCS processes have
been streamlined to minimise the impact on clinical workloads.
The Agency for Clinical Innovation, the Department of Health and the Lifetime Care
and Support Authority will continue to work together to ensure processes are
appropriately aligned to maximise health outcomes for scheme participants.301

Stakeholder concerns raised in current Review
5.15

A number of stakeholders involved in the Committee's current Review acknowledged the
work undertaken by the LTCSA to review and improve some of Scheme's forms and
processes. The streamlining of LTCSA and EnableNSW302 paperwork was particularly noted,
as was the new adult discharge procedures (discussed in paragraphs 5.1-5.7).

5.16

The LTCSA's equipment procedures have been developed in partnership with EnableNSW as
part of the Common Equipment Prescriber Guidelines Project. Ms Frances Monypenny, the
Manager of the SSCIS, recognised that 'there has been an enormous amount of work done by
Lifetime Care and EnableNSW to try to standardise, so that they both request the same sort
of paperwork.'303

5.17

Similar comments were made in the SSCIS submission which stated: '[w]e would also applaud
work by both LTCS and Enable NSW towards aligning their application and paperwork
requirements, considerably reducing clinician confusion and frustration.'304
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5.18

Mr Stephen Lowndes, the Chief Executive Officer of the Royal Rehabilitation Centre Sydney,
also commended the improvements in administration made over the last year:
There has been a significant improvement in the administrative processes. I am keen
to say that. There has been a lot of good collaboration, particularly over the last 12
months or so, and we seem to have ironed out a lot of issues that we did have.305

5.19

Ms Monypenny, also acknowledged the recent improvements to the Scheme, noting the
development of the Discharge Services Notification Form, in particular:
Over the past 12 months the Scheme has continued to evolve with further
development and clarification of supportive policies, guidelines, systems, procedures
and forms regarding issues such as eligibility criteria, treatment, rehabilitation and care
needs assessment, services that will be funded, dispute resolution and so on. In
particular, the introduction of the Discharge Services Notification form has
streamlined some of the paper processes for clinicians and acknowledges that people
with catastrophic injury will commonly require a range of services available on return
home.306

5.20

While, as the preceding comments illustrate, stakeholders acknowledged the efforts of the
LTCSA to streamline some of the Scheme's administrative processes and procedures, there
remains a general concern among submission makers about the administrative and resource
burden created by the introduction of the Scheme. The impact of these burdens on the
amount of time clinicians spend with their patients was particularly emphasised.

5.21

This accords with the NSW Health Review Report which found, that, 'the greatest impacts to
its system were related to administration associated with the Scheme. All respondents advised
that administrative burden had significantly reduced clinician time with patients.'307

5.22

The Brain Injury Service, Kids Rehab, The Children's Hospital Westmead, described the
burden placed on the health services due to the additional administration requirements of the
Scheme as 'enormous':
Lifetime Care and Support requirements continue to place an enormous burden on
Public Health Services:
a. Ongoing issues related to provision and repeated provision of justification for care,
services and rehabilitation for clients with extremely well documented needs.
Documentation continues to be an extremely time consuming practice for simple to
the most complex of care needs.
b. Time of staff in written and verbal correspondence with the Lifetime care
Coordinators in regard to requests for services and submission writing. The Lifetime
Care participants are a very small portion of our total clients numbers, yet continue to
take up significant amounts of case management time without provision of staff to
compensate for this increase demand for coordination and paperwork.308
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5.23

The SSCIS commented that the requirements of LTCSA distracts clinicians from their
primary responsibilities of providing rehabilitation and can delay treatment and care for
clients:
Clinicians continue to report the significant burden imposed by the bureaucratic
requirements of LTCSS involving paperwork forms distracting them from direct
clinical responsibilities of providing rehabilitation to patients.309

5.24

Ms Monypenny of the SSCIS advised that the Scheme has generated additional administrative
work which is not being appropriately supported. Subsequently, clinicians have taken on the
additional administration at the expense of clinical time with the patient:
The clinicians see that there is an increased workload in relation to lifetime care
clients. At this stage we are not 100 per cent clear what the expectations for that fee
are so the clinicians continue to provide the service as they would for everybody else
in the ward in a fair and equal manner. However, the paperwork has created as
increased workload and they see it as increasing maybe 10 to 20 per cent, taking away
from their clinical time. It means they are taking 10 to 20 per cent of their precious
clinical time away from contact with the client because they have to fill in the
paperwork.310

5.25

BIRD explained that the increased workload resulting from the introduction of the Scheme
has reduced clinical time, impacting on the provision of therapy for patients:
The requirements of LTCSA have continued to significantly increase the workload of
service provider health professionals across the WBIRS, the Inpatient, Transitional
Living Unit, Community Rehabilitation and Outreach teams. Although LTCS forms
and processes have been revised, the amount of time team members spend on
meeting the requirements of the Authority remains very high to the extent that clinical
time and intensity of therapy for patients has been compromised. Familiarity of forms
and processes after working in the scheme for 2.5 years has only marginally reduced
the time spent in these activities.311

5.26

A number of stakeholders argued that additional administration resources are required to meet
the increased load placed on services due to the Scheme, with one stakeholder suggesting that
this could be achieved if service providers received the revenue from the Scheme directly.

5.27

In this regard, Dr Gurka of the Westmead Brain Injury Service, while recognising that the
increase in paperwork as a result of the Scheme was inevitable, advised that additional
resourcing was necessary to meet the increased demand placed on the service providers by the
Scheme:
I would like to make the point that it does not really matter to what extent we do that,
the Scheme is always going to be an increased workload for service providers no
matter how streamlined the process has become and how acceptable they end up
becoming for us, so in terms of going back to your earlier question, I think it would
be really good to see the opportunity for all services to get some equitable resourcing
to meet that additional service demand to meet the administrative requirement
309
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because there is no doubt that clinical time has been compromised by the introduction
of this scheme, and there is a limit to how much the Scheme is going to be able to
change that for us, I believe, so the onus then goes on to the Scheme and/or health to
look at how our resources can be improved to meet additional demand.312

5.28

Similar comments were made by BIRD, which recommended that the LTCSA and
NSW Health explore the equitable resourcing of services to meet the demands of the
Scheme:
It is important to note that there was no additional resourcing of service providers to
cope with the additional load resulting from the implementation of the Scheme. To
protect the clinical time therapy staff needs to give to patients/clients, it is crucial for
our service to have additional resources to assist with LTCS matters.
Recommendation: The Authority explores with the NSW Dept of Health ways in
which the specialised Brain Injury Programs can be equitably resourced to meet the
demands of the LTCSA without compromising therapy programs. This is a high
priority given the potential for LTCS to be expanded to include all patients/clients of
the WBIRS in the future.313

5.29

The clinicians view was put forward by Ms Monypenny who explained that a portion of the
revenue from the Scheme should be used to provide additional support:
Their [clinicians] view is that if we are getting that revenue, part of that revenue
should be allocated to provide support mechanisms to help fill that gap [left by
clinicians completing paperwork], either by extra clinicians or someone who can do
the paperwork.314

5.30

Ms Monypenny also suggested that individual services should be responsible for the
distribution of revenue:
I guess each service would be able to identify where that revenue would best be
targeted in supporting their clinicians because some services have maybe more
administrative support so whether it be to increase the clinician hours or to increase
the case coordination hours while they are an inpatient, or whether it be to do the
paperwork. Obviously the paperwork has to be completed by clinicians because it is
making an assessment on the client.315

5.31

While the Authority did not provide a detailed response to the impact of the LTCS Scheme on
health services resources, it did confirm that 'the money the Authority pays for the services
does not return to the units but to the Area Health Services.'316 Revenue issues are examined
in detail in the next section.

312
313
314
315
316

Dr Gurka, Evidence, 21 June 2010, p 8.
Submission 7, p 6.
Ms Monypenny, Evidence, 21 June 2010, p 4.
Ms Monypenny, Evidence, 21 June 2010, p 4.
Answers to post-hearing questions on notice, LTCSA, Question 2, p 1.
Report 45 – November 2010

67

LEGISLATIVE COUNCIL
Review of the exercise of the functions of the LTCSA and the LTCSAC – Third Report

Revenue issues
5.32

This section examines concerns raised by stakeholders about the return of revenue generated
through the LTCS Scheme to service providers within the public health system. This
discussion should be read in the context of the preceding examination of the administrative
and resource burden created by the Scheme (paragraphs 5.16-5.30).

Previous reviews
5.33

This issue was first raised during the Committee's second Review where representatives from
some public health services raised their concerns that revenue is not returned to the specific
units who provide services to LTCS participants.317

5.34

As described in the Second Review Report, service providers invoice the LTCSA for services they
provide to LTCS participants. The LTCSA then reimburses the service provider. 318 However,
it was identified that for some public health services, this reimbursement is provided to the
overarching Area Health Service instead of the actual health unit, such as an individual brain
rehabilitation unit at a particular hospital. LTCS revenue is therefore absorbed into the general
funding pool for the Area Health Services to determine its use.319

5.35

Some service providers within the public health system argued that the implications of this
practice were significant and wide-reaching. For example, it was suggested that the quality of
their service provision was being compromised because the additional administrative and
clinical demands presented by the Scheme were not being appropriately supported through
targeted resources and revenue. Moreover, one provider argued that, by default, a lot of LTCS
revenue was supporting public hospital services for people who are not Scheme participants.320

5.36

As such, these stakeholders, as well as the LTCSA, proposed that a memorandum of
understanding or a ‘contract agreement’ between NSW Health and the LTCSA would address
these revenue issues. While the Committee acknowledged that the suggestion had merit, the
Committee was advised that NSW Health was conducting a review of the impact of the LTCS
Scheme on health services resources. The Committee indicated it would consider the outcome
of that review before revisiting the issue.321

5.37

NSW Health has completed its review of the impact of the LTCS Scheme on health resources
and the main findings of the review are outlined in paragraph 5.13-5.14.

Stakeholder concerns raised in current Review
5.38

During the Committee's current Review, submission makers advised that the revenue
concerns identified during the Second Review continue to be an issue. This was highlighted by
the NSW Agency for Clinical Innovation (formerly known as the Greater Metropolitan
Clinical Taskforce), which includes SSCIS and BIRD.
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5.39

The SSCIS acknowledged that there has been some improvement in the invoicing of LTCSA
by Area Health Services since the second Review.322 However, Dr Adeline Hodgkinson, the
Co-Chair of BIRD, advised that the revenue generated under the Scheme continues to be
pooled as part of general funding for Area Health Services, and confirmed that funding is still
not being directed back into specific services:
The [LTCS] revenue is raised by the Area Health Service. They are the only people
authorised to issue invoices apart from the schedule 3 hospitals. That revenue goes
into general revenue. It may be marked as being received because of our bills but it
very much goes into one big bucket called general revenue. It is not directed to our
service.323

5.40

Ms Monypenny, the Manager of SSCIS, suggested that the current practice is jeopardising the
ability of spinal cord injury services to meet the needs of participants in the future:
… we are extremely concerned by the fact that there is no agreement in place with
Area Health Services or expectation by NSW Health that revenue generated under the
Scheme be directed towards provision of services to Lifetime Care participants but,
rather, cross-subsidising other services, which in our view is jeopardising the viability
of specialised spinal cord injury services to meet the expectations of the lifetime care
support authority in the future.324

5.41

SSCIS expressed particular concern over comments made by NSW Health in its review report,
which indicated that the protection of revenue for Scheme participants was never an express
intention during the establishment of the Scheme nor a current requirement under the LTCS
Scheme Fees Policy:
Of particular concern to SSCIS is the recent advice from NSW Health in their review
of the impact of LTCSS … that during the establishment of the LTCSA ‘there was no
express intention (in legislation, explanatory memoranda or regulation) that revenue
generated by NSW Health under the Scheme should be protected for services for
Scheme participants only’ and that the LTCS Scheme Fees Policy … ‘does not require
revenue to be directed to LTCS services’.325

5.42

At least three of the Area Health Services who responded to the Health review advised that
they did not have any procedures in place to ensure that LTCS revenue was protected and
directed to the services for Scheme participants.326

5.43

According to Dr Gurka, the Medical Director at Westmead Brain Injury Service,
NSW Health’s comments present an apparent conflict with their practice of setting revenue
targets, which in turn has affected the ability of some units to meet client need:
… whilst Health says that it was never intended for the revenue to go back to directly
support participants I find it hard to reconcile that with the practice of them then
setting us a revenue target to achieve if that is not going to be the case. It does
eventually affect services you provide to clients because the revenue targets that are
322
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set are unrealistic and beyond what you will ever raise. When there is a shortfall it
basically means, at Western Sydney, we have not been given the okay to keep our staff
establishment to the level it needs to be to provide services. So, there has actually been
a downgrading of services at Western Sydney in the brain injury program and we are
now struggling to meet the client need. It is definitely affecting health.327

5.44

Dr Adeline Hodgkinson who is also the Director of Brain Injury Rehabilitation Service at
Liverpool Hospital agreed, stating that, in some areas, unrealistic revenue targets have seen
services shrink and their capacity to earn limited as a consequence of targets not being met:
… to have a situation, with Western Sydney in particular, where they are set an
unrealistic revenue target they will never meet and are then penalised because they do
not meet it and their service is shrunk and their capacity to earn revenue is even less, is
really crazy thinking. It seems particularly the case at certain area health services.
There are currently eight area health services so it is not a consistent theme but it is
certainly a huge problem where it occurs.328

5.45

While a number of respondents to the NSW Health Review indicated that setting revenue
targets had some benefit, most identified potential disadvantages or concluded that there was
no benefit in setting revenue targets because the LTCS Scheme provided only part of the
work of the service and that the number of injuries vary over time, making it difficult to
predict revenue and achieve targets.329

5.46

Dr Hodgkinson also commented on NSW Health’s advice that revenue was never intended to
be returned to the specific health unit who provided the service and generated the income.
She advised that there was initially a clear intention for funding to be returned as part of an
expenditure budget for their brain injury program:
They have said that at the inception of the Lifetime Care and Support Scheme there
was no plan to return the funding to the services providing that funding. However, at
the beginning of the brain injury rehabilitation program there was a clear intention
that moneys set aside from revenue would be included in the expenditure budget of
the brain injury program so that it became part self-funding with a set expenditure
budget and protection of that expenditure budget from other constraints in the area
health services.330

5.47

According to Royal Rehabilitation, an affiliated health organisation that forms part of the
public health service and provides rehabilitation services to LTCS participants, its direct billing
arrangement with the LTCSA has worked well in addressing the transparency issues raised by
BIRD and SSCIS. Mr Lowndes, the CEO of Royal Rehabilitation, explained that this
arrangement has provided for a much more efficient and effective service:
… it does go to the point that the current arrangement we have where there is a direct
billing arrangement for services provided is much more efficient, much more
transparent and much more effective. That is because while there is significant
administrative cost in the processing and the paperwork involved with Lifetime Care
and Support clients, at least that is a cost that we absorb and are recompensed, if you
327
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like, from the Lifetime Care and Support payments. I think where those payments go
through NSW Health and Area Health, again, there is a lack of transparency. But I am
not convinced that the full amount of that rebate is passed on.331

5.48

Royal Rehabilitation expressed strong support for direct funding and service purchase
arrangements between the LTCSA and its service providers to ensure better management and
administration of LTCS funds:
Royal Rehab strongly supports direct funding and service purchase arrangements
between LTCSS and the service providers, together with appropriate audit and
reconciliation controls, rather than funding through Area Health Services in respect to
health related services, for reasons of greater transparency and efficiency in the
application of funds to LTCSS clients.332

5.49

The NSW Health Review Report recommended that the existing fee structures and fee levels
be examined to ensure that the full cost of case management for LTCS participants is
reimbursed. The report also indicated that a lump sum payment provided by the LTCSA
would enable specialised services to meet their particular requirements.333

5.50

Mr David Bowen, the Executive Director of LTCSA, informed the Committee that the
amount the LTCSA pays for the bed-day rate and specialist and allied health services is well in
excess of any comparable amount that a private medical fund or Medicare would pay.334
He argued that, as such, the reimbursements paid by the LTCSA should be sufficient to cover
any additional demands associated with the care of its participants:
… so I believe that we are paying sufficient to enable those units to do all of the work,
which includes, from our point of view, a reasonably modest amount of paperwork
and, operating fairly much under template agreements, for us to be able to properly
certify and verify that the service has been provided and that it is reasonable and
necessary. Otherwise we will have problems with the Auditor-General.335

5.51

The LTCSA acknowledged that the issue may not be one of appropriate reimbursement of
costs but rather, the administration of that reimbursement and its return to the front-line
service provider.336 As expressed by Mr Bowen, 'the issue is we are paying that into the Area
Health Service but it is not necessarily finding its way back to the units'.337

5.52

Mr Bowen advised that once reimbursements were paid to an Area Health Service, he was not
aware of where that money was directed to, but indicated that because a significant proportion
of brain injury and spinal units support LTCS participants, the LTCSA 'would like to see the
money going back those units'.338
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5.53

Mr Bowen expressed a willingness to work with public health service providers to come to an
agreement with NSW Health about how best to address these revenue issues:
… I would say that we are quite happy to work with the Brain Injury Directorate and
the spinal directorate on an approach to the Health Department to make sure the
services that are being paid for go to those areas that are providing it. It is a pretty
straightforward purchaser-provider arrangement. We think that would facilitate those
units being better able to service the needs of our participants.339

Committee comment
5.54

The Committee acknowledges the ongoing concerns about administrative burdens and
revenue issues and recognises that, since our last Review, the outcomes of the NSW Health
review of the impact of the LTCS Scheme on health resources have confirmed these issues.

5.55

The Committee commends the efforts of the LTCSA to streamline processes and reduce
paperwork and notes that some increase in administrative and processing work is to be
expected with the introduction of the Scheme. It is a concern, however, that the Scheme
requirements seem to be impacting on clinician time spent with patients, including Scheme
participants.

5.56

The Committee notes the specific concerns of SSCIS and BIRD regarding the need for
revenue and resources to be allocated back to the health units providing services to LTCS
participants rather than the overarching Area Health Service. It appears that the direct billing
and funding arrangements between the LTCSA and Royal Rehabilitation is a particularly
useful model for ensuring transparency and efficiency in the reimbursement of costs.

5.57

While the Committee notes the comments of NSW Health that it is not required to protect
the revenue raised through the LTCS Scheme for the benefit of LTCS participants, the
Committee is of the view that the front-line service providers and the Scheme participants
they service should be the primary beneficiary of the revenue generated under the Scheme.

5.58

The Committee also notes that, as suggested by the LTCSA, the reimbursements provided
under the Scheme should be sufficient to address additional administrative demands. The
Committee understands, however, that, as acknowledged by the CEO of the LTCSA, this is
very much dependent on the appropriate management of these reimbursements.

5.59

The Committee therefore reiterates its conclusion in the Second Review Report that the
suggestion of having a memorandum of understanding or possible 'contract agreement'
between the LTCSA and NSW Health to clarify expectations and ensure an appropriate return
of revenue would be of significant value. The Committee welcomes the willingness of the
LTCSA to work with service providers and NSW Health towards an agreement on revenue
issues.

5.60

The Committee recommends that the Minister for Health and the Minister for Finance enter
into a memorandum of understanding or contract agreement clarifying the administration of
LTCS revenue within the public health system, to ensure that money reimbursed for services
is returned to the relevant units. In determining the most appropriate terms of that agreement,
339
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consultation should take place with the LTCSA and service providers, including those who
have contributed to the Committee's review on this issue.
Recommendation 6
That the Minister for Health and the Minister for Finance enter into a memorandum of
understanding or contract agreement clarifying the administration of LTCS revenue within
the public health system, to ensure that money reimbursed for services is returned to the
relevant health care units. In determining the most appropriate terms of that agreement,
consultation should take place with the LTCSA and service providers, including those who
have contributed to the Committee's Third Review on this issue.

Financial systems
5.61

In addition to the findings regarding the increased administration resulting from the LTCS
Scheme, the NSW Health Review Report also identified difficulties experienced by Area
Health Services in submitting claims for reimbursement within specified timeframes.
Contributing factors that were outlined in the report included:


the complexity of the new system.



incompatibility with existing billing systems.



inconsistent billing practices between clinicians.



increased administrative requirements involved in processing LTCS clients.



limited administrative resources and over load for clinical staff. 340

5.62

The Committee notes that the aforementioned problems were not shared by all Area Health
Services and that four of the seven that responded advised that claims were able to be
submitted within timeframes, although one response noted that if several referrals were
received at once this would impact on their capacity to manage the workload.341

5.63

The Brain Injury Service, Kids Rehab, The Children's Hospital Westmead outlined similar
issues with invoicing and billing, explaining that Kids Rehab does not have the resources to
meet the LTCSA requirements:
Financial Support – It is not currently within the resources of Kids Rehab, The
Children's Hospital Westmead to meet the requirements of the LTCSA in regards to
invoicing requirements and code changes for billing purposes for services. The
commencement of the LTCSA did not come with additional financial management
support which has not been addressed sufficiently to allow satisfaction for either
organisation.342
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5.64

The NSW Health Review Report commented that existing accounting systems are being
upgraded to meet LTCSA requirements and recommended that the Authority consider
providing payment to cover the upgrades:
GMCT BIRD is working with services to upgrade existing accounting systems
(Hosbil) to make these compatible with LTCS requirements.
There will be a cost implication in upgrading systems to meet LTCS requirements.
The Department of Health notes that when NSW Brain Injury Rehabilitation Program
services were established, the MAA provided a lump sum payment to cover the cost
of infrastructure development. It is recommended that the LTCSA consider providing
a lump sum payment to cover the cost of upgrades to meet their particular
requirements.343

5.65

BIRD supported the recommendation that the LTCSA provide a lump sum payment to
specialised services and suggest that it is implemented over two years involving a NSW Health
financial project officer to ensure consistency across the State:
The [NSW Health Review] Report included a number of recommendations and we
offer additional comment … That LTCS provides a lump sum payment to enable
specialised services to meet their particular requirements for billing, reporting and
clinician involvement for data and administration system development. This
recommendation is supported and we would suggest it is implemented over a 2 year
period by involving a project officer with NSW Health financial systems knowledge to
collaborate on resolving fees, billing and financial systems to achieve consistency
across the state network to ensure billing matches services.344

5.66

In response to the Committee's request for comment on the NSW Health Review Report, the
LTCSA advised that 'all Area Health Services are now able to raise invoices for services
provided by Brain and Spinal Cord Injury Units'.345 The Authority did not provide any further
response to this issue or NSW Health's recommendation to provide a lump sum payment to
assist in the system upgrades.

Committee comment
5.67

The Committee notes the concerns raised in the NSW Health Review regarding difficulties in
submitting claims for reimbursement within required timeframes. The Committee also
recognises the importance of compatibility and consistency within and between billing
systems. KidsRehab has also experienced difficulties with invoicing and billing.

5.68

While the Committee did not receive a great deal of information about this emerging issue, we
do feel that it is appropriate for the LTCSA to give consideration to the recommendation in
the NSW Health Review Report to provide a lump sum payment to health service providers
to cover the cost of system upgrades to meet Scheme requirements.

343
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Recommendation 7
That the Lifetime Care and Support Authority give consideration to the recommendation put
forward by NSW Health in its Report on the NSW Health Review of the Impact of the Lifetime Care
and Support Scheme to provide a lump sum payment to health service providers to cover the
cost of system upgrades to meet the requirements of the LTCS Scheme.

Approval process for treatment, rehabilitation and care services
5.69

Scheme participants and some service providers raised concerns with aspects of the LTCS
Scheme's approval process for treatment, rehabilitation and care services. Delays in approval,
delays in the delivery of services and equipment, and the need to notify service providers were
identified as problematic. A further issue raise related to the inability to access a participant's
cumulative history and the duplication of information that is subsequently required for
approvals.
Delays in approval process

5.70

The LTCS Guidelines state that 'the Authority will acknowledge all applications in writing
within 10 working days of receipt of the complete Application Form' and that 'applicants will
receive the Authority’s determination in writing, including reasons for the decision.'346

5.71

The LTCSA's first participant survey, which was discussed in Chapter 3, was conducted to
measure participant satisfaction with the Scheme. Overall, participants expressed satisfaction
with the Scheme, however, twenty seven per cent reported problems with services, with one
of the main concerns being delays with approval for or access to services. Minimising delays
with approvals and access to services was one of the key areas identified for improvement.347

5.72

A number of Review stakeholders drew the Committee's attention to delays experienced in
obtaining approvals from the LTCSA.

5.73

For example, Mr Mark Harris, a lifetime participant in the Scheme, told the Committee that
delays in having his requests processed and approved by the LTCSA have caused unnecessary
frustration and upset, for himself and his family.348 Mr Harris provided an example of the
delay he experienced in getting approval for a tennis wheelchair to illustrate his assertion.349

5.74

According to Dr Joseph Gurka, the Medical Director of the Westmead Brain Injury Service,
there have been many situations where the time frame for approval has exceeded 10 days and
this may be due to large workloads on the LTCS Coordinators:
We have had lots of examples where, despite the delegation of a certain amount of
authority to the Coordinators, we are still waiting beyond the 10 days to get responses
346
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on some very simple, basic things … Just simple things like having a pharmacy
account finalised, some items of equipment that are not that complex. We are still
chasing responses to some of these requests, even beyond the 10 days. So it does not
appear to be just a delegation issue. It appears as though there might be a workload
issue on the side of the Coordinators that they are finding it difficult to respond to
requests in a timely fashion.350

5.75

In response to the Committee seeking clarification on the frequency of these delays,
Dr Gurka, advised that although these delays have been a common occurrence, it has only
been recently that delays have become more frequent.351

5.76

This view accords with the submission from BIRD which stated that there has been an
increase in the number of requests that have taken longer than 10 days for approval. BIRD
also advised that on some occasions LTCSA Coordinators have not received email requests:
An increased trend has been noted that submitted requests are taking LTCSA longer
than 10 days to make a decision, requiring follow up by clinicians. A number of
instances have arisen in which LTCSA Coordinators have not received requests which
have been submitted in a timely manner via the required email address.352

5.77

BIRD recommended that the '… LTCSA review both the approval processes and reliability of
the email address for electronic submission of requests.'353

5.78

Mr Neil MacKinnon, the A/Director of Service Delivery for the LTCSA advised that the 10
day time frame is the target for all approvals but that this timeframe may be extended if
additional information about the request is required:
The 10 day timeframe is certainly our target. We aim to try to get it under that. The
complication with that timeframe is where we are seeking further information from
whoever has made the request and that may stretch it out at times beyond the 10 days.
The complication is for the participant, I think, who sees that overall timeframe of
when the therapist says, "I'm going to do a request for x", to when it actually arrives,
involves a supply chain as well as a decision chain.354

5.79

With regard to additional information, the LTCS Guidelines state that 'the Authority may
require information additional to that provided by the applicant in the Application Form
before the form can be regarded as complete.'355

5.80

The LTCSA also advised that following feedback from service providers, it is reviewing all
procedures and forms for requesting treatment, rehabilitation and care. A number of forms
have been revised and are now being piloted.356 The Discharge Services Notification Form is
an example of this, and as discussed in paragraphs 5.1-5.17, service providers have
commented on the faster approval of services that this new discharge process has introduced.
350
351
352
353
354
355
356

76

Mr Gurka, Evidence, 21 June 2010, p 3.
Mr Gurka, Evidence, 21 June 2010, p 3.
Submission 7, p 7.
Submission 7, p 7.
Mr Neil MacKinnon, A/Director, Service Delivery, LTCSA, Evidence, 11 June 2010 p 17.
LTCSA, LTCSA Guidelines, Part 1, p 7.
LTCSA, Annual Report, 2008-2009, p 10.

Report 45 – November 2010

STANDING COMMITTEE ON LAW AND JUSTICE

5.81

BIRD acknowledged that 'benefits have ensued from the refinements to the approval process'
however, explained that, at times, a quicker response is required than the 10 day time frame.
BIRD recommended that the LTCSA establish a prioritisation system:
LTCSA currently has a 10-day timeframe to assess and decide on
requests/applications. On occasions, it is essential that a more timely decision is made
because of e.g. a need to facilitate a timely discharge and/or engage other services e.g.
builder, care agency.
Recommendation: The LTCSA establishes a prioritization system to enable urgent
requests to be approved in less than 10 days.357

5.82

The LTCSA noted that for urgent requests, where the participant may be at risk of imminent
harm or adverse outcome, LTCS Coordinators have sufficient delegation to approve outside
of the 10 day process:
To ensure fairness and timeliness for all participants, the Authority has committed to
provide a response to participants regarding requests within 10 working days. In
order to prioritise urgent requests, the LTCS Coordinators have sufficient financial
delegation to approve any reasonable and necessary services where the participant may
be at risk of imminent harm or adverse outcome, outside of the usual 10 day process.
The Authority continues to work with the discharging units to reinforce the need for
early planning for participants so that requests for services or equipment do not
become urgent.358

5.83

Furthermore, Mr David Bowen, the Executive Director of the LTCSA reiterated that there is
a mechanism for a three-day decision in very urgent matters.359

5.84

Dr Hodgkinson agreed that the LTCSA have been able to respond to crisis situations where
there is real risk but commented that this is not the only way in which a rapid decision is
required. Dr Hodgkinson explained that LTCSA is unable to provide a rapid response when
patients are moving quicker than the Scheme and provided the following example:
So in the situation of a patient with a severe brain injury who may come to our ward,
one of the clinical circumstances of severe brain injury is that they may improve very
quickly, very rapidly, from a physical point of view and want to be home with their
family as soon as possible.
Although they may need care and therapy, within two weeks of an admission they will
be ready for discharge. It is against their interests to keep them in for another 10 days
or two weeks waiting for approvals, and any capacity we have to guess what their
needs may be when they arrive is often inaccurate. When you first see a patient within
the first day you only have a feeling for what they may need, not be able to complete a
care and needs assessment. It is that need to respond rapidly. So the lifetime care's
discharge procedures have addressed that for therapy needs—occupational therapy,
physiotherapy have now pre-approved hours which addresses that issue, but it is more
the care that may be needed. Where a person may go home and be expected to
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participate in their family with support and may need quite substantial hours of care in
order to continue to improve, that is being delayed.360

5.85

The Committee noted that two weeks in hospital may not be enough time to authorise long
term service provision for patients who recover 'physically' in a short amount of time. One
option to resolve this problem, which was canvassed by the Committee, was to develop an
interim emergency process. Dr Hodgkinson agreed, adding that 'initial estimates for hours of
care could be changed in the first month once a Case Manager had accurately assessed the
situation.'361
Delays in delivery of equipment and services

5.86

A separate but related issue raised in the participant survey was delays experienced in the
delivery of equipment and services. The LTCSA reported that 37 per cent of respondents
agreed that long delays were experienced waiting for services to be approved, with 'anecdotal
evidence suggesting delays were in the order of months, rather than weeks'.362

5.87

The LTCSA responded to the accounts of lengthy delays for equipment and services advising
that 'given the requirement for LTCS to respond to requests within ten days of receiving
them, the delays reported in the survey may be from service providers and misattributed to the
Authority.'363

5.88

The LTCSA also advised that delivery times were dependant on the supplier and the
customisation required, while the time frames for services relied on the availability and locality
of the participant and service provider:
Delays in the delivery of services and equipment may occur for a number of reasons.
With regard to equipment, the delivery time will depend on the supplier and the level
of customisation that is required. Most equipment suppliers estimate a 6-8 week
delivery time for customised equipment.
The provision of services will depend on the availability of the participant and the
provider. For services that are provided on a regular basis, there is little (if any) delay
in provision. A delay may occur if a specialist provider needs to travel (for example to
a rural area) to assess or review a participant. However, this is negotiated between the
provider, the participant and their Case Manager.364

5.89

The LTCSA also explained that the shortage in specialist services and equipment, especially in
rural and remote areas is further impacting on delivery times. In situations where there have
been unforeseen delays, there are mechanisms in place to source different providers.
It should be noted that there is an overall lack of specialist services and equipment
suppliers to meet the needs of people with brain and spinal cord injury. This is
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particularly so in rural and remote areas. As such, some delays in the delivery of
equipment or services are unavoidable.365

5.90

The LTCSA went on to describe the mechanisms in place where there are unforseen delays:
The Authority requests that Case Managers advise the LTCS Coordinators if there has
been an unforeseen delay in the delivery of equipment or a service. The Coordinator
may request that the Case Manager source a different supplier or provider if it is
determined to be in the best interest of the participant.
The Authority's panel of attendant care providers are regularly monitored to ensure
that participants receive the care they need in a timely manner.366

5.91

BIRD explained that when equipment is delayed there is a means to hire equipment in the
interim. However, BIRD outlined the difficulties and duplication involved in requesting this
interim equipment and recommended that the LTCSA accept a request for purchase and hire
on the same form:
Delays continue to be experienced in the availability of equipment that has been
approved by LTCSA for purchase for a participant, eg. due to ordering, delivery time
and other issues. In these scenarios, we request hire of equipment on a short term
basis until the definitive equipment is available. LTCSA currently requires
resubmission of the request forms for the hire which contains the same information
including justification as the original request for the definitive equipment. The
Authority will not accept a request for purchase and hire on the same request form.
This results in unnecessary duplication of work.
Recommendation: The Authority accepts the original requests as justification for
equipment hire without the need for repeat paperwork.367

Notification process
5.92

The final aspect of the approval process raised as a concern in the current Review relates to
the notification of approvals. One stakeholder advised that there is no process to directly
advise service providers and suppliers of approvals, suggesting that there should be a formal
process to ensure all parties are informed of decisions.

5.93

In this regard, BIRD commented that rehabilitation service providers are not informed
directly about the outcome of an application:
Rehabilitation services are informed of the outcome of a request or application
submitted and justified by them, via receipt of a copy of the certificate/letter from the
Authority to the participant.368

5.94

BIRD recommended that the LTCSA should communicate directly with the rehabilitation
service providers regarding the outcomes of requests submitted by them suggesting that '…
365
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this can be done via the approval section at the end of the LTCS forms or by letter on LTCSA
letterhead.'369
5.95

BIRD also explained that there is no formal process to inform suppliers of the LTCSA
approval of their services and that presently the already busy, rehabilitation team members
inform suppliers.
There continues to be no formal system for LTCSA to inform suppliers such as
equipment suppliers, private therapists or other service providers eg lawn mowing
businesses, organizations providing relative accommodation, of LTCSA approval of
their services. Currently rehabilitation team members inform such suppliers which
increases their workload. It is inappropriate for suppliers to receive a copy of a
participant’s certificate when this certificate contains confidential clinical information
which is not all relevant to the supplier and thus could breach the privacy act.
Suppliers have indicated that they require formal notification of approval of their
services – preferably documented on LTCSA letterhead before they will provide a
service or equipment item.370

5.96

BIRD again provided a recommendation that formal notification procedures are developed:
Recommendation: The Authority provides formal notification of approval to suppliers
either by letter on LTCSA letterhead or via the approval section at the end of LTCS
request forms. This formal notification can be returned to the rehabilitation service,
(as recommended in (5.74)) and the rehabilitation service can in turn forward these on
to the relevant suppliers. It will be important that there is an approval letter per each
supplier.371

5.97

In response to these concerns, the LTCSA advised that as required by Part 4 of the Act, the
Authority provides the outcome of its assessment in a 'certificate'. The certificate is 'sent to
the participant to outline which services have been approved by the Authority and which
services have not been approved.' The reasons why the services are, or are not, approved are
included on the certificate.372

5.98

The LTCSA also commented that a copy of the certificate is sent to the Case Manager who
will notify all parties of the decision. The LTCSA also advised that it is only when there is no
Case Manager will the supplier receive the purchase order directly:
The Authority issues the certificate to the participant to notify them of the outcome
of the request - whether it is approved or not approved. A copy of this certificate is
automatically sent to the participant's Case Manager and it is the Case Manager's role
to inform individual providers of the outcome. In cases where the Case Manager has
not submitted the request, a copy of the certificate is sent to the requestor and the
Case Manager. Only when a participant does not have a Case Manager will the
Authority forward the "purchase order" directly to the supplier.373
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Inability to access cumulative participant history
5.99

Another concern raised in the current Review is that current processes do not allow for the
LTCSA to draw on a participant's cumulative history, including information relating to other
requests, when service providers are completing requests for participants. It was suggested
that, as a consequence, there is no broader understanding of a person's needs and each request
is made by a person is assessed in isolation, potentially resulting in lengthy delays for approval.

5.100

In this regard, the Brain Injury Service, Kids Rehab, The Children's Hospital Westmead,
commented on the significant amount of work that service providers need to carry out to
meet the LTCSA requirements as independent information is included on every submission
made:
The stated requirement of LTCSA is that every submission made must house free
standing information regarding the client's medical history, current status and
requested needs. This necessitates a significant administrative burden for service
providers who for the Brain Injury Service are clinicians who carry a much wider
workload than just participants of the LTCS … There is a loss of continuity and client
medical and social history that is not easily communicated from one submission to
another without necessitating significant reproduction of the most basic medical and
social facts related to the client. There is apparently no provision for LTCSA to draw
on the long and detailed cumulative history of the client from previous submissions
and requests, and subsequently is reflected in repetitive written communication
between LTCS and service providers.374

5.101

Kids Rehab also highlighted the financial cost on service providers in having to collect
additional details, stating that 'the effort to provide the vast quantity of additional detail does
not rationally equal the cost of the actual service being provided'.375

5.102

Ms Anna Castle-Burton, the Director of Australian Rehab Works, did not however find the
obligation as onerous, noting that the information required is specific for each request and
therefore each application should be completed individually:
I understand the issue coming from Kids Rehab in relation to not repeating the same
information, but we feel that the forms and the systems that we are required to use all
have such different purposes that often the information that you need to highlight in a
particular application is different from form to form. For instance, if you are filling in
an equipment request, the information that you may want to highlight out of a
participant's history may be different from if you are filling in a service request.
Generally we find that the basic information, that is, the participant's address, details,
et cetera, is very easily just copied over from form to form. As this is our core
business we do not find that part onerous, and we feel that there should not be proformas in filling out the forms; they should be specific to whatever request or service
you are asking for.376
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5.103

The LTCSA explained that, while efforts to minimise the information required from providers
continues to be monitored, an adequate amount of information is necessary for accurate,
consistent and prompt approvals of requests:
The Authority has endeavored to minimise the amount of information it requires
from providers, however, sufficient information is required so that the Authority can
determine if the request is reasonable and necessary and consistent with Lifetime Care
and Support Guidelines. The Authority must ensure that the Scheme is affordable.
Therefore, written documentation from service providers is required to ensure that
the Authority's funding is being spent in an appropriate way to best meet participant's
needs. The Authority asks that the providers ensure that sufficient information is
included in each request so that decisions can be made without unnecessary delay.
This is particularly so with children whose needs change more quickly than adults.377

5.104

The LTCSA also advised that where 'insufficient information to make a decision is provided,
or where clarification is needed, the LTCSA will endeavor to locate the required information
from its records and/or from the LTCS Coordinator's knowledge of the participant.'378

5.105

In addition, the LTCSA advised that options are being considered that will resolve the
duplication of information by each service provider:
All information relating to a participant, including requests and correspondence, is
stored in the participant's file within the Authority's case management system …
options are being explored to prevent providers having to repeat information that is
already on the Authority's file.379

Committee comment
5.106

The Committee notes the advice of stakeholders that service providers are experiencing some
delays in the approval of requests from the LTCSA. We do understand, however, that the
Authority requires a 'complete' application before the approval process can begin and
encourages better communication by the LTCSA to applicants on the process for approval.

5.107

The Committee is concerned that some participants are experiencing extensive delays in
receiving equipment. We acknowledge that delays are, at times, unavoidable due to
customisation of equipment and the location of the client. To reduce the impact on Scheme
participants, the Committee recommends that the LTCSA improve the process for interim
equipment hire and consider the suggestion put forward by BIRD to reduce the duplication of
forms required by accepting original equipment orders as justification for hire.
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Recommendation 8
That the Lifetime Care and Support Authority improve the process for interim equipment
hire and consider the suggestion put forward by the Brain Injury Rehabilitation Directorate
to reduce the duplication of forms required by accepting original equipment orders as
justification for hire.
5.108

The Committee recognises the importance of Scheme participants receiving necessary
equipment and services in a timely manner. The Committee encourages the LTCSA to
streamline processes for notification of service providers and suppliers where possible and will
revisit this issue if it is raised in subsequent reviews.

5.109

The Committee acknowledges the need to reduce the amount of time spent completing
approval applications. We note, however, the importance of providing accurate information
for each specific request and the benefit of building a whole picture of an applicant, ensuring
that social and medical continuity is maintained. The Committee notes that the LTCSA is
considering options to reduce the duplication of information by each service provider. We will
consider this issue in the next review.

Privacy
5.110

During the Review concerns were raised with regards to privacy and confidentiality issues,
with one inquiry participant expressing dissatisfaction that the Scheme's processes require
participants to repeatedly and unnecessarily share personal information in order to have their
requests processed.

5.111

In his submission, Mr Mark Harris, a lifetime participant in the Scheme, commented on the
lack of privacy in the LTCS, explaining that 'anytime I require any medication or tests done I
have to let several people know and they have to pass this information onto more people.'380
In evidence, Mr Harris further explained his embarrassment at having to share his information
with so many people:
… there is having to share all my private information with so many people. As my dad
mentioned, I have lost all my dignity with what I have been through. It is like starting
again as a baby. Then to have everybody talking about it, it seems everybody knows
your business and it is quite embarrassing.381

5.112

Ms Nicky Harris, Mr Harris' wife, also commented that the lack of privacy had exposed their
lives to a range of people:
Our lives are always on show to everybody. There are always so many people who
have to be involved in everything, our personal lives and private matters—
Coordinators, occupational therapists, Case Managers, doctors. We feel we should
only have to discuss these things with medical professionals.382
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5.113

The concern about privacy was not one that was shared by all the other Scheme participants
or carers of participants who appeared before the Committee. For example, Mr Daniel Strbik,
whose daughter is a lifetime participant in the Scheme and Mr Lyndon Wait, a participant,
both advised that they had not experienced any issues in relation to privacy and the use of
their personal information.383

5.114

Mr Ian Franklin, the father and carer of his 22 year old son who is a lifetime participant,
explained that he saw it as necessary for those involved to understand the situation and to
have relevant information:
The people who need [the information] are the doctors and those involved in the
operations. It is good idea to have the coordinator, because she has the history and
she knows what is going on. We have not had to repeat the story to 35 different
people. We did not have to explain the situation to the builders. Obviously he knew
Jonathon was a paraplegic. Other than that everybody has been professional. People
have simply wanted to know what needs to be done and how the modifications can be
done to achieve that. There have been no privacy issues.384

5.115

A separate but related issue was raised in the submission from the Brain Injury Service, Kids
Rehab, The Children's Hospital Westmead, concerning the interface between health care
facilities and the LTCSA in regard to the sharing of personal information about the participant
and their family:
The decision as to what sensitive client and family information should be included in
documentation to the LTCSA has been a challenge, as is determining to what degree
personal information is required by LTCSA to make an informed decision relevant to
a request. This issue may be addressed by provision of further clarification regarding
'ownership' of client information and the role of the LTCSA in the lives of the
participants.385

5.116

Whilst the LTCSA was not questioned directly in relation to privacy issues, the Committee
does note that the LTCSA has a privacy policy on their website.
Committee comment

5.117

The Committee acknowledges the importance of privacy for all participants in the Scheme.
Whilst not all participants and carers involved in the Committee's Review held concerns about
privacy, one participant and his family have clearly been greatly affected by what they feel to
be the intrusion into their privacy by the requirements of the Scheme. Privacy is an important
aspect of a person's care and treatment and is fundamental to the success of any government
assistance scheme. We will be interested to see if privacy concerns feature in our future
reviews so as to indicate that there is a systemic issue to be examined.

5.118

The Committee notes the concern on the part of the Brain Injury Service, Kids Rehab, The
Children's Hospital Westmead, about the 'ownership' of client information. As there was only

383
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a small amount of information presented on this issue during this Review the Committee will
monitor this and other issues about privacy and confidentiality in further Reviews.

LTCS Coordinators
5.119

Issues relating to the role of LTCS Coordinators were raised in the Committee's past two
Reviews and have again been identified in the current Review.

5.120

In the main, however, these issues were raised in the overall context of positive comments
about the work of LTCS Coordinators and improvements that had been made in relation to
their role and their work since the Scheme commenced. Some stakeholders simply reported
very positive experiences with LTCS Coordinators, such as the Director of Australian
RehabWorks, Ms Louise Castle-Burton, who described a positive working relationship with
LTCS Coordinators:
We have had positive experiences with the Lifetime Care Coordinators that we have
worked with. We find that the relationship is, as I have said a number of times, a
supportive and collaborative relationship. There is a focus on working together
towards the betterment of the participant. They are open to feedback and they are
open to discussion, which is helpful as a provider. Working with people with
traumatic brain injury is not the easiest line of work. They have often got difficult
behaviours and things come up in practice and in providing them with treatment all
the time. So it is useful to have somebody to talk through those issues and the ways to
manage a particular case. We have always found the Coordinators we work with to be
very supportive and to help us work through a particular issue with clients. We have
not had any negative interaction.386

Role of LTCS Coordinators
5.121

All LTCS Scheme participants are assigned an LTCS Coordinator who will act as the primary
point of contact between the participant, service providers and the LTCSA. Coordinators have
three main areas of service:


to understand the individual participant's needs



administer the case file, and



ensure participants are receiving quality services.387

5.122

LTCS Coordinators come from a variety of backgrounds and have extensive experience
working with people with disabilities in the community and their families.388

5.123

Scheme participants will also have a Case Manager while involved with a rehabilitation unit.
LTCS Coordinators and Case Managers do not have the same role, although at times some
duties may overlap. A Case Manager will generally be responsible for developing and
organising community discharge and/or community living plans, and are likely to be involved
386
387
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during the patient's rehabilitation. A LTCS Coordinator will have 'a lifelong relationship with a
participant and will assist the participant to develop life roles and participation throughout
stages of life.'389
Previous Reviews
5.124

During the Committee's First Review one stakeholder advised that there was uncertainty
about the role of the LTCS Coordinator, particularly in relation to the work of clinical staff
and Case Managers. The LTCSA acknowledged the uncertainty and advised of the steps it had
taken to clarify their role and train Coordinators. In the First Review Report the Committee
noted the important role of the LTCS Coordinators and that the Authority was responding to
the concerns.390

5.125

During the Second Review stakeholders raised issues relating to a general confusion of the
role of the LTCS Coordinator, the time at which Coordinators are introduced to potential
participants and their families, particularly child participants, and inconsistencies in the
application of the LTCS Guidelines by different Coordinators.391

5.126

In its Second Review Report, the Committee noted that there was still ongoing confusion related
to the role of the LTCS Coordinator and that it could be due to the infancy of the Scheme,
the continuing growth of the number of participants and the number of Coordinators. The
Committee encouraged the LTCSA to continue to work with service providers to clear up this
confusion to ensure Scheme participants and their families receive clear messages about the
Scheme and its services. The Committee recommended that, with regard to potential child
participants, the LTCSA consult with the treating rehabilitation team regarding the appropriate
timing for the introduction of the LTCS Coordinator.392 This recommendation and the
Government's response to it is examined in Chapter 2 (paragraphs 2.43-2.46).
Stakeholder concerns raised in current Review

5.127

During the current review stakeholders raised the following issues in relation to the role and
effectiveness of LTCS Coordinators:


Confusion about their role, particularly in relation to clinicians and Case Managers



Inconsistency in knowledge of Coordinators



Difficulties in communicating with Coordinators.

Role of Coordinators
5.128

The first issue raised in relation to LTCS Coordinators during the current Review is the
tension created by confusion about the role of the Coordinator in relation to the roles of
clinicians and Case Managers.
389
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5.129

For example, the SSCIS advised that '… clarification of the expectations and delineation
between the role of clinicians as managers of patient care and the role of the Coordinators as
the administrators of the Scheme is required.'393

5.130

Ms Monypenny, the Manager of the SSCIS referred to the tension that can exist due to the
overlapping boundaries between clinicians, LTCS Coordinators and Case Managers:
The other key thing that needs further work is that we understand, because it clearly
says on the website what the role of a LTCS Coordinator is and now with the new
guidelines for the private Case Managers, where the boundary is between the clinicians
and the Coordinators and the Case Managers because that overlap and lack of
understanding creates an enormous amount of tension.394

5.131

The SSCIS has called for more work to be done to clearly outline the '[r]ole and
responsibilities of the LTCS Coordinator and the private Case Managers while the participant
is an inpatient, and continue to promote consistent communication pathways and processes
between them and the treating clinicians and the expectations of the treating teams in relation
to the provision of service to the LTCSS.'395

5.132

The Royal Rehabilitation Centre Sydney reported that, while there has been '… significant
improvements in communication and collegiate planning between Coordinators and Case
Managers, resulting in much better client support programs and outcomes', areas of tension
still exist:
… there are still areas of tension which arise over the often conflicting roles and
expectations of clinicians and allied health professionals in determining the nature and
efficacy of the care and support program in consultation with the client, and the role
of the Coordinator in facilitating access to such services. These tensions are
particularly evident in specialist areas of spinal cord injury care and managements.
Continued dialogue, education and mutual understanding of roles is to be encouraged
by all parties, and the active involvement of service providers in the formulation of
policies and guidelines is acknowledged and encouraged.396

5.133

The CEO of Royal Rehabilitation Centre Sydney, Mr Stephen Lowndes, noted that when the
LTCS Scheme was first introduced there was a lot of tension with his service in terms of
differing views about patient needs and care. He also noted that there had been considerable
improvement in those working relationships:
However, through ongoing consultation and collaboration and, I guess, a bit of a
change in perspective from our own Case Managers there has been improvement. We
have Case Managers as well, and that is particularly where the difficulties have arisen.
Our Case Managers, in fairness, are looking at health-related services particularly and
Lifetime Care and Support probably is looking at it more expansively. There has been
considerable improvement in those working relations.397
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5.134

Others who took part in the Committee's Review reported that they did not experience
problems in terms of the relationship between LTCS Coordinators and Case Managers. For
example, Mr Lyndon Wait, a Scheme participant and Mr Ian Franklin and Mr Daniel Strbik,
who are both carers of Scheme participants, all reported that they had not had any difficulties
in terms of relationship between their LTCS Coordinators and Case Managers.398 In this
regard, Mr Franklin said:
I had no difficulties at all either. It looks like there is a good relationship between our
coordinator and the Case Manager. The coordinator always emails me what is going
on, what approvals have been approved, so that I am aware exactly what is going on.
So there are no difficulties.399

Knowledge of Coordinators
5.135

Some stakeholders also pointed to deficiencies and inconsistencies in the knowledge of
Coordinators, particularly in terms of their understanding of some specific disabilities such as
brain injuries.

5.136

For example, Mr Mark Harris, a Scheme participant, suggested that Coordinator knowledge
could be improved:
I believe there are definitely some people working with Lifetime Care who are very
caring and are very good at their job. A couple of people I have spoken to there have
been very helpful. I just think that perhaps some of the Coordinators might need a bit
more training or a bit more general knowledge of how to deal with these types of
people.'400

5.137

Australian RehabWorks, a private rehabilitation service that works with fifteen LTCS Scheme
participants, spoke of the differing levels of knowledge among Coordinators, particularly in
relation to highly specialized areas such as traumatic brain injury:
We have found a variable level of knowledge between the different Coordinators at
LTCS, ranging from those who are very experienced in complex issues relating to
traumatic brain injury and spinal cord injury through to Coordinators with a more
rudimentary knowledge of this highly complex and specialized area. We appreciate
dealing with Coordinators that have a high level of knowledge and understanding of
the subtleties of treating a person with a traumatic brain injury and these cases then to
run smoothly and without difficulty. It becomes more time-consuming and sometimes
frustrating to deal with a coordinator who has limited understanding of such subtleties
as it requires more time for us to provide education and justification as to a particular
service level or equipment.401

5.138

Australian RehabWorks advised that it has had positive experiences working with LTCS
Coordinators but recommended that "… there be more uniformity with the skills of the
Coordinators to ensure efficiency in providing treatment services to the participants."402
398
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5.139

The SSCIS noted that the concerns it had raised in the Committee's previous reviews about
inconsistencies among Coordinators is still ongoing '… with issues arising in variation in
training, background and philosophy of the Coordinators resulting in ongoing complexities in
advice, approval and relationships.'403

5.140

SSCIS noted that a lack of relevant skills and experience among Coordinators (and Case
Managers) can lead to health problems:
Lack of skills and experience in SCI is evidence in some of the Case Managers and
private therapists who may have considerable experience in their profession, but
perhaps not an understanding of spinal specific issues. Health problems arising in
spinal cord injury are often not body system specific, but inter-related systems which
requires a range of approaches and professional disciplined working together. There is
a difficulty for Case Managers and LTCSS Coordinators to appreciate the health
implications of the underlying consideration which can occur in an unpredictable way.
Consequently, this results in poor and limited responsiveness to risk management.404

5.141

The SSCIS recommended that '…providing greater clarity, transparency and consistency in
requirements and processes would be very valuable for clinicians and Case Managers alike.'405

5.142

The SSCIS also noted that it has been working closely with the LTCSA to provide feedback
on the development of new procedures and guidelines and that additional communication
forums have been established including the SSCIS & LTCSA Liaison Committee.406

5.143

The SSCIS argued that 'further work is required by the LTCSA to ensure all their
Coordinators have the correct education, supervision and communication channels to achieve
greater consistency in their interactions and communication with, and information delivery to,
specialist providers'. The SSCIS advised that it has offered to assist the LTCSA with education
and training programs for LTCS Coordinators in relation to spinal specific issues.407

5.144

The Paediatric Brain Injury Rehabilitation Team (PBIRT) at John Hunter Children's Hospital
also noted inconsistencies in the knowledge of LTCS Coordinators as problematic noting that
'[t]he introduction of more Coordinators across Newcastle and Sydney has demonstrated
some inconsistencies about knowledge of procedures within LTCS and inconsistent
communication between the Case manager, families and LTCS.'408 PBIRT recommended
'[t]raining with LTCS Coordinators to improve consistency of information between service
providers.'409

Communication with Coordinators
5.145

A further issue raised by some stakeholders concerned difficulties experience by clinicians and
participants in being able to communicate effectively with LTCS Coordinators.
403
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5.146

For example, while BIRD acknowledged the 'overall collaborative working and
communication that occurs regarding LTCS participants and their needs', it identified
problems with access to Coordinators:
Challenges are however noted in being able to consistently access Coordinators via
telephone and/or email in a timely manner, with variability in response times. From a
rehabilitation perspective, this can impact negatively on ongoing service provision due
to potential delays in being able to address participant needs. This is particularly a
concern when the need to liaise with a Coordinator is regarding an urgent issue.410

5.147

BIRD recommended that the LTCSA '… review the overall availability of Coordinators to
attend to phone/email enquiries, on a daily basis'. It also recommended that the LTCSA
should '… review processes for service providers to be able to contact Coordinators for issues
of an urgent nature, including options for contacting an alternative Coordinator, when the
participant's nominated Coordinator is unavailable due to other commitments or on leave.411

5.148

Mr Mark Harris, a Scheme participant, referred to difficulties that he had encountered in being
able to make contact with his Coordinator, stating that this had the effect of making him '…
feel there is a power that controls what I can and cannot do and can and cannot get and yet I
do not seem to be able to have any interaction with them. It makes me feel left out of the
picture'.412

5.149

PBIRT, in advising the Committee of a number of issues associated with LTCS Coordinators,
highlighted problems with communication between brain injury teams, families of Scheme
participants and Coordinators:
The PBIRT still identify weaknesses in the allocation of Coordinators to geographical
areas. John Hunter Children's Hospital receives children from rural areas outside the
major areas of Newcastle, Port Stephens and Lower/Upper Hunter. For children who
are from North Coast or New England coordinators are allocated from the Sydney
office and because of distance to the hospital PBIRT have noticed difficulties with the
current arrangement.
• Delays once notification is for eligibility is completed and the Coordinator contacts
the family.
• Reliance on PBIRT to provide more detailed information about the Scheme
• Family's not receiving contact from a Coordinator - less understanding of the current
stressors placed on the family and the needs of the family.
• PBIRT staff explaining the request for services procedure, assisting parents with the
expense form procedure while their child is in hospital and Coordinators contacting
PBIRT to provide feedback to the family instead of direct communication.413
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5.150

PBIRT made a number of recommendations to improve the work of LTCS Coordinators
including that Coordinators should meet with families early on to explain the Scheme and its
processes and to take responsibility for assisting parents with navigating the financial expense
form.414

5.151

Others reported very positive experiences with communicating with LTCS Coordinators. For
example, Mr Lyndon Wait, a Scheme participant and Mr Ian Franklin and Mr Daniel Strbik
who are both carers of Scheme participants reported that they had not had any difficulties in
being able to communicate effectively with their LTCS Coordinators.415
LTCSA response

5.152

The Committee raised the stakeholder concerns about the LTCS Coordinators with the
LTCSA. The LTCSA responded by providing information about the role of the Coordinators
and advising of a number of initiatives designed to improve the effectiveness of the
Coordinators.

5.153

The LTCSA described the relationship between the role of the Coordinator and the Case
Manager as follows:
Lifetime participants of the Scheme will have a life-long relationship with the
Authority through a LTCS Coordinator, regardless of the model of case management
being utilised at any time on the participant's continuum of rehabilitation. The
coordinator will recognise when a Case Manager needs to be engaged to assist a
participant address an identified goal. The Coordinator may also assist the participant
in their selection of a Case Manager.416

5.154

The LTCSA noted that the role of an LTCS Coordinator may differ depending on a particular
participants needs:
The role of the LTCS Coordinator may vary across participants depending on the
model of case management being delivered, the needs/preferences of the participant
and the experience and expertise of the particular Case Manager involved.417

5.155

The LTCSA acknowledged that there is overlap between the roles of the LTCS Coordinator
and the Case Manager but stated that flexibility in the roles is desirable:
While there is some inherent overlap between the role of the coordinator and the role
of the Case Manager, it is expected that, in practice, the roles will be determined by
what best meets the participant's needs, and what constitutes efficient, cost-effective
management of their program. Some flexibility between the two roles is therefore
desirable, and enhances the Authority's ability to provide services to participants
according to individual circumstances and needs.418
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5.156

With regard to the training and experience of Coordinators and Case Managers, the LTCSA
advised that while no specific clinical experience is required they do rely on specialist advice:
The experience and background of Coordinators with respect to spinal cord injury is
varied. There is no specific clinical experience requirement for recruitment. Case
Managers also vary in their experience with spinal cord injury. It is important that
Coordinators and Case Managers have the skill to understand the concerns,
motivations and broad needs of the participant and their clinicians and service
providers to implement recommendations successfully. Case Managers and
Coordinators rely on specialist therapist and medical practitioners to provide advice
about specific spinal cord needs.419

5.157

The LTCSA also advised that it is willing to discuss the provision of education and training by
SSCIS for Coordinators and Case Managers.420

5.158

Mr Neil MacKinnon, the A/Director of Service Delivery with LTCSA, informed the
Committee that four additional Coordinators are to be recruited and that the allocation of
work among Coordinators is monitored.421

5.159

Mr David Bowen, the Executive Director of the LTCSA, advised that Coordinators are now
working in teams and that a regional office has been set up in Newcastle and soon to be set up
in Parramatta:
We are restructuring the way in which we provide our coordination services. … we
have moved to have our Coordinators working in teams. We set up a regional office in
Newcastle and we are about to open an office in Parramatta. We are having a look at
what is the best long-term arrangement to provide coordinated support for people,
particularly in rural and regional areas. They have a Case Manager in the area, but it
depends upon the level of contact they need with a coordinator whether we place
people out there or whether we contract people in the local area to provide that type
of service. That is an important change in the last 12 months.422

5.160

In relation to the regional Newcastle office, PBIRT advised that '[t]he change of location of
LTCS coordinators to Newcastle has been a recent welcomed change that is supported by the
PBIRT. Coordinators located in Newcastle have allowed for a smoother transition to eligibility
to the Scheme and better awareness for parents of what LTCS is and how it works for the
families.'423

5.161

In relation to communication and contact, the LTCSA's participant satisfaction survey
(described in Chapter 3) found that:
Approximately a quarter of respondents (24 per cent) suggested improving or
increasing communication or contact. The qualitative research found a phone call
every 2 to 3 months for the Coordinator to 'check-in' would be sufficient and may
help to clarify the Authority's role and processes'424
419
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5.162

With regard to the availability of Coordinators and the speed with which the can respond to
telephone and email queries, the LTCSA advised that recent recruitment has increased the
number of Coordinators to 23 and that they '… have been equipped to operate while out of
the office at meeting in hospitals and in participants homes. They have remote network access
and mobile phones'.425

5.163

With regard to the arrangements in place when a Coordinator is on leave or otherwise absent
from work the LTCSA advised:
The Authority Office is staffed during office hours and Coordinators are rostered to
provide leave cover. The LTCS case management system is accessed and used by all
staff to store and provide up to date information on requests for services. The
Authority operates a "requests" email mailbox for all requests and a general enquiries
mailbox for other matters. These email boxes are cleared regularly during the working
day with messages redirected to appropriate staff.426

Committee comment
5.164

The Committee commends the work that the LTCSA has done since our last Review to clarify
the role of LTCS Coordinators and improve the support that they provide to Scheme
participants. These recent improvements have been acknowledged by stakeholders.

5.165

The Committee notes that three of the four Scheme participants and participant carers who
appeared at the public hearings for this Review, reported that their experiences with their
Coordinator has been very positive, which accords with the results of the LTCSA's participant
satisfaction survey.

5.166

The preceding discussion demonstrates, however, that a number of issues are ongoing and
further work is required to address them. Stakeholders have expressed concern that some of
these issues can lead to poorer health outcomes for Scheme participants.

5.167

The relationship between the roles of LTCS Coordinators, clinicians and Case Managers
remains problematic for some of the key providers to LTCS Scheme participants. We note the
advice of the LTCSA that the boundaries between these roles may need to be flexible in order
to enable the best treatment and care arrangements to be determined and delivered to
individual participants. It is clear however, that improvements to the way in which these roles
interact still need to be made.

5.168

To some extent these matters are indicative of the relatively young age of the LTCS Scheme.
The LTCSA has shown that it is aware of stakeholders concerns, is open to feedback and is
working to resolve them. In this regard the Committee is able to conclude that the LTCSA is
exercising its responsibilities appropriately.
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5.169

Several practical suggestions have been made by stakeholders during this Review to assist the
continued refinement and improvement of the role of the LTCS Coordinators, including:


That the LTCSA work with providers to assist them to understand the different role
and responsibilities of LTCS Coordinators and Case Managers.



That there be more uniformity with the skills and knowledge of the Coordinators to
ensure efficiency and consistency in providing treatment services to the participants.



That the LTCSA review the overall availability of Coordinators to attend to
phone/email enquiries on a daily basis.



That the LTCSA review processes for service providers to be able to contact
Coordinators for urgent issues, including options for contacting an alternative
Coordinator if the participants nominated coordinator is unavailable.



That the LTCSA accept the offer made by the SSCIS to provide training and education
for Coordinators and Case Managers.

5.170

With regard to this last point, the Committee notes that the LTCSA has already advised that it
is willing to discuss the provision of education and training by SSCIS for Coordinators and
Case Managers.427

5.171

The Committee recommends that the LTCSA review the comments and the suggestions to
improve the effectiveness of LTCS Coordinators made by those who took part in this Review
(as set out in paragraphs 5.127-5.124 of this Report), with a view to accepting and
implemented them as appropriate.
Recommendation 9
That the Lifetime Care and Support Authority review the suggestions and recommendations
to improve the effectiveness of Lifetime Care and Support Coordinators made by
stakeholders who participated in the Committee's Third Review, as set out in Chapter 5 of
the Committee's report, with a view to accepting and implemented them as appropriate.
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Chapter 6

Treatment, rehabilitation and care services

This Chapter considers the issues raised by stakeholders relating to the treatment, rehabilitation and
care services provided to LTCS Scheme participants. First, the requirement that services be 'reasonable
and necessary' is examined. Issues identified in relation to home modifications, accessible housing and
supported accommodation are then explored. Attendant care issues and support for family carers are
also considered as are concerns raised by stakeholders about recreation and leisure activities and
educational support for children.

'Reasonable and necessary' services
6.1

As described in Chapter 2, the LTCSA coordinates and pays for treatment, rehabilitation and
care services that are 'reasonable and necessary' to meet the needs of participants as a result of
their injury from a motor accident.

6.2

The LTCSA makes its decisions on a case by case basis and considers the following criteria
when assessing what services it will and will not pay for:


benefit to the participant



appropriateness of the service or request



appropriateness of the provider



relationship of the service or request to the participant's injury, and



cost effectiveness considerations.428

6.3

A number of stakeholders in the current Review have called for what is considered by the
LTCSA to be 'reasonable and necessary' medical treatment, care and support to be more
explicitly defined.

6.4

For example, the Brain Injury Service, Kids Rehab, The Children's Hospital at Westmead
argued that clarification is needed regarding what is deemed 'reasonable and necessary'. Kids
Rehab asserted that insufficient rationale and inconsistent decisions are sometimes provided
by the LTCSA, particularly when deciding upon services of care for lifelong, permanent
changes to life skills that cannot be rehabilitated to their pre-accident functioning.429

6.5

According to Kids Rehab "[t]he decision making process does not allow understanding of
what medical or rehabilitation basis a well documented and evidenced submission for a service
is accepted or rejected'.430

6.6

To demonstrate this assertion, Kids Rehab cited the example of two participants who both
had a severe brain injury and an upper limb disability, who received different responses from
the LTCSA to applications to receive professional waxing services. The first participant had an
initial significant reduction in upper arm limb ability which was expected to resolve sufficiently
428
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for her to complete the task independently. This participant was approved the waxing service
until her upper limb function was restored. The second participant, who had an unresolvable
upper limb tremor, was denied the service completely despite evidence that the tremor could
not be treated or resolved.431
6.7

Kids Rehab also questioned the extent to which the ways a participant chooses to engage in
the community or access a service is considered when decisions are made about what is
reasonable and necessary for their rehabilitation, treatment and care. They also argued that, in
their experience, LTCS Coordinators have used their own life experience as the benchmark
for what they would consider to be a 'reasonable' request for services.432

6.8

Kids Rehab therefore requested clarification "… regarding the decision making process for
care and services".433

6.9

Vision Australia proposed that expenses associated with the support and care of a person who
has suffered sudden blindness, such as ongoing medical costs, mobility and equipment
training, and counseling for the injured person and their family, should be included in the
definition of what is 'reasonable and necessary' under the Scheme.434

6.10

The LTCSA responded to this suggestion by noting that all of the services and items
mentioned by Vision Australia are included in the definition of treatment and care services
currently covered and funded by the Scheme.435
Committee comment

6.11

The Committee acknowledges that clearer guidance on what is considered 'reasonable and
necessary' treatment, rehabilitation and care has been sought by some stakeholders in the
current Review. As noted in Chapter 2 (paragraph 2.60) interpreting what is 'reasonable and
necessary' is fundamental to the operation of the Scheme.

6.12

The Committee is mindful that defining specific services as being 'reasonable and necessary',
could have the effect of limiting the intent of the Act through the application of the LTCS
Guidelines (this issue is discussed further in Chapter 2, paragraph 2.59-2.62). As such, the
Committee is of the view that the LTCSA's current approach of making its decisions on a case
by case basis, with consideration of the individual circumstances involved, is appropriate.

6.13

Notwithstanding this, the Committee encourages the LTCSA to maintain consistency,
transparency and fairness in its decisions about 'reasonable and necessary' treatment,
rehabilitation and care. Being open about the rationale behind these types of decisions will
assist in alleviating stakeholder concerns that decisions are sometimes imprudent or
inconsistent. The Committee therefore recommends that the LTCSA should ensure that
sufficient information as to the reasons why a particular form of treatment, rehabilitation or
service has been rejected is provided to those who make applications for services on behalf of
431
432
433
434
435
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participants, to enable them to understand the basis of the decision and to promote
consistency.

Recommendation 10
That the Lifetime Care and Support Authority ensure that sufficient information as to the
reasons why a particular form of treatment, rehabilitation or service has been rejected is
provided to the application maker, to enable them to understand the basis of the decision
and to promote consistency.

Home modifications
6.14

During the current Review, concerns were raised about approvals for home modifications
under the Scheme. Stakeholders questioned the approval criteria for home modifications and
highlighted delays in having applications approved in rural NSW.

6.15

The LTCSA advised that applications for home modifications go through the following
process:

6.16



For minor modifications the assessing occupational therapist (OT) sends the LTCSA an
assessment report on the required modification, an authority from the home owner to
install the modification and two quotes. The request then progresses through the
standard LTCSA approval process for any treatment, rehabilitation and care request.



For major home modification (ie. involving structural changes to the home and
entrances, likely to require more than one tradesperson, council approval and cost more
than $10,000) the LTCSA appoints a specialised OT and building project manager.

The OT meets with the participant and/or family and liaises with the treating
team to obtain a clear understanding of the participant's functional status and
needs. A joint home visit is then completed by the OT and project manager and a
report and scope of works agreed to by the participant and/or family is submitted
to the LTCSA.

The recommendations and scope of works are assessed by the LTCSA against the
reasonable and necessary criteria. If approved, partially or in full, the project
manager develops the project plan. If not approved the LTCS Coordinator meets
with the participant and/or family to discuss reasons for non approval and to
consider alternatives.



Once the modification is completed the approved assessor and project manager
undertake a joint visit to ensure the work has been completed according to the OT's
recommendations and Australian Building Standards. A final evaluation and acquittal
summary is submitted to the Authority by the project manager advising of their
approval for LTCSA to provide final payment to the builder.436

Spinal Cord Injuries Australia (SCIA) emphasised the benefits of modifications being made to
participants own homes commenting that: 'familiarity of surroundings and ease of access to
436
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social networks, as well as a greater sense of belonging are all things that can bring better life
outcomes to a person with a spinal cord injury and to a person with an acquired brain
injury.'437
6.17

SCIA raised concerns that some applications for home modifications were being rejected by
the LTCSA based on the monetary value rather than on the modification itself:
We have heard anecdotally of instances where large and time consuming home
modification assessments have been undertaken only to result in almost immediate
rejections based upon the dollar value at the bottom of the applications rather than on
the proposed modifications. We recognise that some home modifications can be
costly but also recognise the great benefits that an individual receives from living in
their own home in their own community.438

6.18

As a solution to this issue, SCIA outline two proposals:

6.19



The introduction of an LTCSA home modifications panel to review the highest 5 per
cent cost applications. This panel could meet monthly or as required. The remaining
95 per cent should receive pre-approval pending standard process.



There should be an appeals process to ensure that applications cannot simply be
rejected.439

Mr Gregory Killeen, the Policy and Advocacy Officer for SCIA explained the 'pre-approval
pending' process that was recommended by SCIA as follows:
... The idea would be to have some pre-approved money which could allocate up to
20,000, 30,000, 40,000, 50,000 for a renovation, just to try to speed up the process
with the pre-approval. If someone owns a home, or is renting privately, they will be
able to get action much quicker. I am aware of one situation where applications went
in January and the modifications are just being undertaken this month [June].440

6.20

Mr David Bowen, the Executive Director of the LTCSA, responded to the anecdotal evidence
regarding decisions about home modifications being based on a monetary threshold by
advising that, while there is an indicative amount of $250,000, the LTCS Guidelines make it
clear that this amount is not prescriptive.441 Mr Bowen advised that in some circumstances
desired modifications are not possible due to physical rather than monetary reasons:
There will be circumstances where, because of the severity of injury and, for example,
if a person has lived all of their life in the one location, then of course you will make
the very best efforts to modify that house. But the reality is that some places are not
modifiable, just physically not modifiable. We have had people living in units where
you could not get permission from the strata owners or the like to do the
modifications so it tends to be physical limitations rather than monetary limitations.442
437
438
439
440
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6.21

The LTCSA advised that there is no threshold value above which applications are
automatically rejected and commented that all applications for home modifications are
reviewed against the reasonable and necessary criteria, of which cost effectiveness is only one
factor:
All requests for home modifications are reviewed against the Authority's reasonable
and necessary criteria regardless of the requested dollar value of the modifications - as
with any other treatment or service that is requested. Cost effectiveness is one of five
factors considered by the Authority in all decision making about what is "reasonable
and necessary".443

6.22

The LTCSA noted that it has declined home modification requests in circumstances where
more suitable and cost effective solutions are available:
The Authority has declined to pay for home modifications on the basis of cost
effectiveness when the cost of the modifications has been estimated to be higher than
the value of the home and when alternative, more suitable and cost effective options
could be identified.444

6.23

In response to the first proposal put forward by SCIA, the Authority advised that preapproval pending status is not necessary as cost is only one of five factors used to assess home
modifications:
The Authority does not consider this is necessary. The cost of the modification is only
one of the considerations the Authority takes account of when deciding whether a
modification is reasonable and necessary. Other factors may be more important, such
as how long the participant intends to live in that dwelling, the age of the participant
(e.g. whether the participant is likely to move out of home in the next 12 months),
who owns the home, whether it is a legal structure or whether the cost of the
modification exceeds the value of the property.445

6.24

The Authority responded to the second of SCIA's proposals by confirming that there are in
fact avenues for appeal for applicants whose application is rejected:
A participant may dispute the Authority's decision about their treatment and care
needs if the Authority has partially approved or not approved a request for home
modifications.
The Committee should note that it is not always possible for the Authority to approve
a home modification that is requested for a participant. This can be due to factors that
are outside of the Authority's control, such as:

the participant is a tenant and the owner of the home does not give permission;
or

the existing home does not comply with required building or construction
codes or council regulations and thus would result in an illegal structure.446

6.25

Review of decisions and dispute resolution mechanisms are examined in Chapter 4.
443
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6.26

The Paediatric Brain Injury Rehabilitation Team (PBIRT) at John Hunter Children's Hospital
raised issues with home modifications for families in rural areas of NSW, particularly with
regards to children and young people in hospital awaiting home modifications.

6.27

PBIRT acknowledged the complexities involved in approving major home modifications in
rural areas, however, advised that extensive procedures for approval of modifications increases
a stay in hospital which, in the case of young people, can have a negative impact on
rehabilitation:
When a young person is in hospital and the family are from rural areas of NSW
additional stresses can occur such as family fragmentation, economic stress, increased
emotional trauma and increased risk of depression.447

6.28

PBIRT provided an example where a hospital stay was increased due to procedures associated
with home modifications:
In the case of the young person and family admitted to John Hunter Children's
Hospital length of stay was increased due to procedures associated with home
modifications. These included:

Delays in approval for home modification assessments

Use of an approved assessor to conduct a home modification assessment after
a local qualified Occupational Therapist was approved to conduct a home
modification assessment and had submitted an appropriate report

An approved assessor was used from Sydney for a home outside of Tamworth

An approved assessor assessment was conducted without input from the local
Occupational Therapist in Tamworth

Lengthy delays occurred between each stage of development with the home
modifications using the approved assessor

Expectation that family attend meetings in Sydney to discuss home
modifications

An approved assessor working in isolation and not utilising local and inpatient
Occupational Therapy services

The need for interim accommodation (longer than four months) while home
modifications were determined and conducted.448

6.29

A number of changes were recommended by PBIRT to minimise a young person's stay in
hospital:




447
448

Once the cognitive and physical complexities of the client are flagged with the
LTCS Co-ordinator then a decision should be made regarding whether it is best
to use an approved assessor or if a local Occupational Therapist would be
sufficient to conduct the assessment. This would ensure one person is
nominated and responsible and recommendations can be implemented sooner.
The approved assessor be encouraged to liaise regularly with the local
Occupational Therapist and hospital based Occupational Therapist during this
time so the two teams are aware what is happening for the young person and
family.
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6.30

Home modifications made a priority and decisions for approvals or non
approvals for each stage of the home modification be made as quick as possible
so the discharge can occur as promptly as possible.449

Due to the timing of the Committee's Questions on Notice process, the LTCSA was not
asked to respond directly to the issues and recommendations put forward by PBIRT in the
Review.
Committee comment

6.31

The Committee acknowledges the importance of LTCS participants living in their own homes
where possible and agrees that the monetary cost of a modification alone should not
determine the approval of an application. The Committe is satisfied that the LTCSA reviews
all applications to ensure that the modifications are reasonable and necessary and notes that
the LTCS Guidelines stipulate that cost is only one of five factors taken into consideration
when assessing an application.

6.32

The Committee notes the concerns raised by PBIRT and is concerned that delays can
negatively impact on a young person's rehabilitation, particularly in rural areas. The Committee
concurs with PBIRT's suggestion that home modifications should be a priority and that
decisions on applications for home modification should be made as quick as possible so the
discharge can occur as promptly.

6.33

The Committee encourages the LTCSA to continue to work to streamline the decisions
regarding home modifications so that participants can return to home as quickly as possible.
The Committee will revisit this issue during the next review.

Accommodation
6.34

Two separate but related accommodation issues were identified by stakeholders in the current
Review. First, the availability of supported accommodation, ie. properties suitable for 'high
need' participants who require 24 hour care. Second, the availability of wheelchair accessible
housing.
Supported accommodation

6.35

Issues related to supported accommodation for LTCS Scheme participants were raised in the
Committee's previous two Reviews and were also the focus of some discussion during the
current Review.

6.36

In the Committee's first Review, concerns about the availability of supported accommodation
for participants were raised and at that time the LTCSA advised that it was seeking to address
this issue.450
449
450

Submission 18, p 2.
Legislative Council, Standing Committee on Law and Justice, Review of the exercise of the functions of the Lifetime
Care and Support Authority and the Lifetime Care and Support Advisory Council – First report, Report 37,
October 2008, pp 43-44.
Report 45 – November 2010

101

LEGISLATIVE COUNCIL
Review of the exercise of the functions of the LTCSA and the LTCSAC – Third Report

6.37

Concerns related to supported accommodation were raised again in the Second Review, in
particular, the length of time taken to organise accommodation. While the LTCSA outlined a
range of models for supported accommodation that had been using, the Committee remained
concerned about the impact that delays in arranging accommodation have on hospitals and
rehabilitation wards accommodating participants in the interim.

6.38

The Committee supported a suggestion put forward by the Greater Metropolitan Clinical
Taskforce that relevant parties should continue to liaise and work together to find solutions
for participants requiring supported accommodation. The Committee recommended that the
LTCSA examine the role and membership of the supported accommodation expert advisory
group to improve its effectiveness.451

6.39

In the NSW Government response to the Second Review Report, Minister Daley commented that
the LTCSA was working to improve options for supported accommodation and review the
role of the expert advisory group.
In relation to the issues raised about the availability of supported accommodation
more broadly, the Review report notes that Lifetime Care and Support Authority has
undertaken a number of steps to improve accessibility including developing
relationships with community housing providers who are assisting with
accommodation for participants. Furthermore, the Authority has purchased two
houses for participants with very high support needs. Two to three participants will
share each house and the care.
The Authority will consider how the supported accommodation expert advisory group
might play a more effective role in advising on issues related to supported
accommodation.452

6.40

In its submission to the current Review, the Brain Injury Rehabilitation Directorate (BIRD)
commented that, while there has been progress in establishing options for supported
accommodation, it remains an issue for people with a Terminal Brain Injury (TBI):
Supported accommodation remains an issue of concern for people with TBI who are
unable to return to their pre injury living arrangements. The expert advisory group has
not been reconvened. There is a gap in housing availability as a hospital discharge
destination and a gap in service providers to manage the transition from hospital
based rehabilitation and treatment to community living arrangements.
Although progress has been made by LTCSA in increasing supported accommodation
options, the options remain extremely limited and there is an urgent need for
expansion. This has resulted in an increased length of stay in the Inpatient Unit or
TLU for some participants which also has the potential to impair their
rehabilitation.453
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6.41

BIRD recommended that to overcome these problems, the LTCSA should establish
partnerships with the Department of Housing:
Recommendation: The Authority urgently establishes/expands partnerships with
Department of Housing and other private agencies to have a range of solutions and
options across geographical areas for participants in need of modified housing and
supported accommodation. LTCSA to establish a clear referral system, process and
criteria for participants who require this style of accommodation.454

6.42

The Royal Rehabilitation Centre Sydney commented on availability of supported
accommodation in its submission suggesting that '[i]mprovements to the Scheme should be
pursued which continue to provide active rehabilitation support to home-based or supported
accommodation clients after an in-patient phase.'455

6.43

In response to the recommendations proposed by BIRD, Mr Neil Mackinnon, the A/Director
of Service Delivery for the LTCSA, advised that while a partnership with the Department of
Housing had been explored, there is greater potential in partnering with community housing
associations who can undertake the management requirements for the property while the
LTCSA provides the care and support:
We had lengthy discussions with the Department of Housing early on in the process
of setting up the Scheme, but we actually found that the most responsible group to
deal with are community housing associations. We are actually working quite closely
now with one of those groups. They are very much in touch with the Commonwealth
money for development of affordable housing for people. They are great to partner
with. They are very interested in creating places for people to live and responding to
our requirements. That is where we see the future for us. By having partnerships with
housing associations, we can directly put people in touch with a housing provider
where we are the partner who provides the care and support for the person and they
are the manager of the property. They help identify and modify the property, collect
the rent, maintain it—the whole extent—and we provide the care and support to
really maintain a suitable tenancy arrangement for the housing provider.456

6.44

Mr Mackinnon advised that organisations such as Affordable Community Housing often have
the flexibility required to assist with finding solutions to urgent accommodation needs of
Scheme participants.457

6.45

The LTCSA acknowledged that there is a shortage of supported accommodation in NSW,
particularly for people with brain injury, and that this shortage is delaying the discharge from
hospital for all patients with serious injuries.458
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6.46

The Authority outlined its group housing proposal for participants with high needs which will
assist in meeting the Scheme's immediate needs for accommodating participants requiring
24 hour care:

6.47



The Authority has, to date, purchased two houses, one at Revesby and one at
Rosemeadow and modified them for four participants, two participants in each house.



The four participants pay rent and contribute to the running costs of the house, the
Authority pays for all care and therapy services required.



The four participants share their care which in turn leads to savings of between $1,500
to $2,000 per week.



The Authority has purchased land at Liverpool and is currently looking for land in
Penrith and the Mount Druitt/Blacktown area.459

Mr Bowen, the Executive Director of the LTCSA, noted that the group housing proposal
provides benefits to participants in terms of social interaction and also provides cost savings
to the Authority:
We have two group houses already up and running. In each case there are two people
with very high needs who are co-located. They are co-located only after a lot of
consultation with their families to make sure they will be compatible. It provides a
benefit to the Authority in that we reduce our total care needs. So, there is a saving,
which makes the investment easy on economic returns. And it provides a good option
for the person in that there is some social interaction; they are not locked up at
home.460

Accessible housing
6.48

SCIA commented on the difficulties in locating wheelchair accessible housing when Scheme
participants are ready to return home from hospital:
Locating wheelchair accessible housing to purchase or rent has historically been a
challenge and has always impacted on a person's transition from hospital to home,
regardless of whether a person is a homeowner, living with family or extended family,
renting privately or in public housing etc.461

6.49

Mr Sean Lomas, the Policy and Advocacy Manager for SCIA, explained that the inability to
move out of hospital due to the lack of accessible housing is one of the biggest issues for
Scheme participants that the SCIA encounters:
You may have seen that the large part of our submission is around housing and trying
to address that. That is one of the biggest issues that comes to us by Lifetime Care
Scheme participants and people within the spinal units themselves. It comes down to
the inability to be able to transition out. I have just successfully advocated for a lady
who has been in hospital for two years. It is a very long complex issue, but it has not
459
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been good because she has not been able to find a property to be able to get out.
Everybody has been trying endlessly to get her out. We ended up having to find a
house-finding service. Even then they took some time trying to find somewhere to get
her out. There just are not the properties out there. What properties are there are just
not known about.462

6.50

Two main reasons for the difficulties in locating wheelchair accessible housing were outlined
by SCIA. First, SCIA identified that there is not enough accessible housing being built,
commenting that the current state and federal targets of ten per cent for universal design
housing and zero per cent for wheelchair accessible housing are inadequate.463 Second, SCIA
noted that the accessible properties that are available are not always known about due to the
lack of a register or database.464

6.51

To minimise the difficulties in locating accessible housing SCIA recommended that the
LTCSa should advocate to increase the accessible housing stock and develop a registry of
existing accessible housing:

6.52



The LTCSA should advocate for the NSW Government to support an increase in the
percentage of accessible properties being built under the recently announced federal
government funded public housing initiative. In addition, the LTCSA should work
alongside housing developers to ensure that there are enough private accessible
dwellings available in the market place.465



The development of a registry of existing accessible public and private properties should
be given consideration as a priority of the LTCSA.466

Mr Lomas suggested that the issue of a register of accessible housing should be addressed by
the LTCSA given that accessible housing affects participants in the Scheme:
Really someone needs to pick up the baton and run with updating [the housing
register]. We put in our submission a variety of different sources or ways that we think
the information could be renewed and brought up to date. In relation to the issue of
whether it is done by ourselves as an organisation—I could cry poor and I could say
that we have no money to develop something like that—we would love to look at a
project like that, if it was all worked out alongside the Lifetime Care Scheme to
develop something. But it is something that affects the Lifetime Care Scheme clients,
so they have buy-in to this as an issue.
If it is as simple as understanding where the accessible properties are and
understanding where the properties are being built—such as properties for the elderly
or people with disabilities—then a simple database will make everybody's life a whole
lot easier.467
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6.53

The LTCSA responded to the recommendation that it should consider the development of a
register for accessible properties by advising that, 'the Authority does not consider that its role
is to maintain a registry of wheelchair accessible housing.'468

6.54

In response to the recommendation that the LTCSA should promote an increase in the
development of accessible properties, the LTCSA commented that, 'the Authority broadly
supports any proposal to increase the amount of accessible public housing stock.'469

6.55

In evidence, Mr David Bowen, the Executive Director of the LTCSA, expressed readiness to
report further on the issue of accessible housing:
… it is definitely an issue that requires work to identify the accessible housing that is
currently available and to peer back on the Commonwealth Government's affordable
housing initiative to make sure that a significant proportion of that is built as
accessible housing, bearing in mind that accessibility for people with disabilities often
has the same criteria as accessibility for people with aged needs. We will undertake to
report further on that.470

Committee comment
6.56

The Committee acknowledges that the LTCSA is continuing to address the issue of
accommodation for participants and commends the establishment of group housing for
participants requiring 24 hour care. The Committee also notes the potential for the LTCSA to
work with community housing associations and encourages the Authority to pursue this
partnership.

6.57

The Committee recognises the concerns of SCIA in relation to the difficulties in locating
accessible housing for LTCS Scheme participants and that both the lack of sufficient
accessible housing stock and the absence of an accessible properties register contribute to this
situation.

6.58

The Committee accepts the advice of the LTCSA that it is not its role to establish a register or
database for accessible properties in NSW. We note, however, that a clearer understanding of
the availability and location of accessible housing in NSW would be of great benefit to the
LTCS Scheme participants. The Committee notes the readiness of Mr Bowen to report
further on the issue of accessible housing. The Committee will include this issue as a particular
focus in is Fourth Review of the LTCSA in 2011.

Attendant care
6.59

Attendant care services support people with a disability in their home and community and
include providing assistance with personal care such as showering or dressing, caring for
family members, attending training or work and support with leisure activities.471 Attendant
care is a major component of the LTCS Scheme's service provision and expenditure.
468
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6.60

Stakeholders raised concerns with attendant care services provided by the LTCS Scheme in
both of the Committee's previous reviews, in particular, the length of time to organise the care
and the quality of the care. In the Second Review Report the Committee stated that it was satisfied
with the steps taken by the LTCSA to improve the delivery and quality of attendant care
services but advised that the issue would be revisited in this current Review.472

6.61

In the current Review the Committee heard from a number of stakeholders who described
several concerns about attendant care services provided by the LTCS Scheme. These concerns
included: overdependence on carers, pay issues, care teams being disbanded when a
participant is admitted to hospital and delays in carer recruitment.

6.62

For example, SCIA raised concerns with the high level of care provided to some participants,
suggesting that this level of care may foster participants' overdependence on carers. SCIA
advised that it has been made aware of a number of clients that have moved from hospital to
home with 24/7 care and noted that 'whilst not familiar with the personal history of these
individuals, speaking for hundreds of members with a SCI, this level of care seems quite out
of the ordinary.'473

6.63

SCIA argued that this level of care has both a financial impact on the Scheme and can delay a
participant's personal development:
Apart from the financial impact on the LTCS, there is also a concern that over
providing prescribed care services can cause individual personal development to be
stymied. This can prevent the person from becoming as independent as possible. The
provision of 24/7 care recreates hospital levels of care in the community and
continues the 'patient' experience.474

6.64

To assist in the independence of participants living in the community, SCIA suggested that
regular evaluations of care requirements are undertaken for people living with a spinal cord
injury. SCIA also proposed that a sliding scale of care is introduced where 24/7 care is
required in the initial transfer to home.475 SCIA recommended that, 'the LTCSA should
commit to an evaluation of appropriate care hours with the aim of ensuring that the goal of
fostering independence is achieved.'476

6.65

In relation to pay issues, the Royal Rehabilitation Centre Sydney proposed that higher
attendant care rates should be paid to carers when client needs are complex and staff with
higher skills are required.477

6.66

The LTCSA responded to this proposal by explaining that the nature of the Scheme,
ie support for severely injured people, means that the majority of participants needs are
complex and that job descriptions and the relevant State awards were taken into account when
setting the Attendant Care Rates.478
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6.67

The LTCSA advised that the new national award has now been introduced and that it is
monitoring closely the current wage claim and will seek advice from the Attendant Care
Industry Association regarding the most appropriate level of worker to meet the needs of the
Scheme's participants.479

6.68

In addition to the work done in establishing the Attendant Care Rates, the LTCSA also
outlined the new Care Coordinator Fee that has been introduced by the Authority:
In October 2009 the Authority introduced a "Care Coordinator Fee" for the attendant
care provider. This provides funding for programs that require a higher administrative
component and longer term services from a Care Coordinator. This has been very
well received by the panel of providers.480

6.69

A further attendant care issue was identified by the State Spinal Cord Injury Service (SSCIS)
which raised concerns regarding the disbanding of attendant care teams when a participant
enters hospital, suggesting that the care team should continue to provide support during the
hospital stay:
The experience of SSCIS members and an area of great concern and frustration is the
situation where Attendant Care providers disband the client’s attendant care team
when the person is admitted to hospital. The recruitment and training of a new care
team places significant additional and unnecessary workload on clinicians, and stress
on the client and their families, significantly increases their length of stay in hospital,
and reduces bed availability for new patients with SCI.481

6.70

To address this issue, SSCIS recommended that the LTCSA should negotiate to allow a
participant's attendant care team to continue to provide support during hospital stay:
SSCIS request that the LTCSS consults with Area Health Services and negotiates
agreement from them that the client’s attendant care team continue to provide
support to the activities of daily living of their client during their hospital stay. Where
this is not possible due to the acuity and severity of the patient’s illness, agreement is
reached with the Attendant Care provider that the team will not be disbanded.482

6.71

The LTCSA confirmed that 'while a participant is in the hospital the Authority pays a bed day
rate which is inclusive of all services required for their stay.'483 In this regard the LTCS
Guidelines, Part 8 (Attendant Care) state:
… the Authority does not fund attendant care while a participant is in hospital. The
cost of care while a participant is in hospital is the responsibility of that facility, which
is funded by the Authority via the bed day rate.484

6.72

Mr Mackinnon, the A/Director of Service Delivery with the LTCSA, advised that in the case
of a planned admission, the carer team, many of whom would be from the casual workforce,
479
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is given leave or might be reassigned, but that as far as possible after the hospital visit the
carers are brought back.485
6.73

The LTCSA advised, however, that there have been unique circumstances where the LTCSA
has paid for attendant care in hospital:
While a participant is in the hospital the Authority pays a bed day rate which is
inclusive of all services required for their stay. Despite this, on occasion the Authority
has paid for attendant care teams to provide services while a participant is in hospital.
Decisions to fund this care are made on a case by case basis, and consider the length
of time the participant is in hospital, the clinical needs of the participant, the training
needs of the attendant care team, the service provider's capacity to deploy workers to
another service, or where a service provider expresses a concern over staff retention.
Examples of when this has been funded is for a participant with a very severe brain
injury (requiring 24-hour attendant care) who was staying in hospital for a short
period; and for a participant who was ventilated prior to discharge home to facilitate
training the new care team.486

6.74

Further areas of concern about attendant care were identified by BIRD in its submission as
follows:
WBIRS continues to experience a range of concerns regarding the provision of
attendant care services to participants …. The key ongoing concerns are:
 Delays in carer recruitment and inadequate training, including concerns
relating to LTCSA funding participant specific training;
 Confusion and lack of clarity about attendant carer roles and appropriate
tasks;
 Professional behaviour;
 Inconsistency in program implementation;
 Issues with the timetables required for the Care Needs Assessment;
 Communication channels between service providers, LTCS and care agencies;
 Lack of clarity about responsibility for attendant carer expenses.487

6.75

BIRD provided a number of recommendations to address its concerns:
LTCSA continues current action to gather information about the provision of
attendant care.
LTCSA to review and improve the process and time frames of implementing care
from the time a Care Needs Assessment is submitted to the ongoing implementation
and reassessments of care in the home.
LTSCA to liaise with ACiA and BIRS about establishing improved education
programs in TBI which aim to improve the core knowledge and skills of carers
working with participants who have a brain injury.
LTCSA facilitates a forum to explore current issues relevant to the provision of
attendant care services and establishes a working group to address these issues.488
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6.76

While the Committee did not ask the LTCSA for responses on all of the concerns raised by
BIRD, an update was requested on particular issues such as, time taken to organise care,
quality of care and carer recruitment and training.

6.77

With regards to the time taken to organise an attendant care program, the LTCSA commented
that it takes a minimum of four to six weeks to set up a quality program. This timeframe
allows for the completion of advertising, interviews, criminal checks and training to ensure
that the attendant care workers meet the specific needs of the participant.489

6.78

In addition, the LTCSA also advised of work that has been carried out with the Attendant
Care Industry Association to ensure that the attendant care provider has ample time to set up
a quality program for the participant's specific needs:
The Authority has worked with the Attendant Care Industry Association to run
workshops and to inform the discharging units on what is required to establish a
program so that the referring team can allow an appropriate amount of time setting up
the attendant care program. The Authority regularly communicates with the brain and
spinal cord injury units to promote the necessity to plan for discharge as early as
possible when attendant care is involved. This allows the attendant care provider an
appropriate amount of time to establish a quality program that can be tailored for the
individual needs of the participant.490

6.79

The LTCSA responded to concerns surrounding the quality of care reporting that the recent
participant survey from 2009 found that eighty eight per cent of participants who had received
attendant care in the last three months were satisfied with the level of care. Additionally,
independent audits that were carried out on the panel of attendant care providers against the
performance measures for quality, July 2009 to August 2009, found that the participating
providers satisfactorily met the requirements of the Authority's Performance Measures.491

6.80

In addition, the LTCSA informed the Committee of the support it has provided to the work
carried out to develop standards for the attendant care industry:
The Authority provided $181,600 to the Attendant Care Industry Association (ACIA)
to develop standards specific to the attendant care industry and an auditing program.
This has now been developed and is known as the Attendant Care Industry Quality
System Standard. It is a requirement of the current contract that attendant care
providers are actively working towards achieving this certification. The Authority has
also offered a one off grant of $7500 to each of the panel of providers once they have
achieved certification.492

6.81

In response to concerns surrounding delays in carer recruitment the LTCSA advised that 'the
attendant care industry continues to report difficulties recruiting attendant care workers in
remote areas of NSW and the northern beaches area of Sydney'.493
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6.82

Regarding delays in carer recruitment, the LTCSA also described the fundamental skills
required and the comprehensive training provided to attendant care providers for individual
participants:
The Authority is keen to ensure that attendant care workers have the skills to provide
services to Scheme participants. The Authority works closely with the Attendant Care
Industry Association to monitor the new national award and any competencies for
attendant care workers that arise from this award.
It is a requirement of the Authority's contract with its attendant care providers that
the workers have core skills relevant to the injury related needs of the participants they
are servicing, for example specific skills required to care for people with spinal cord
injury or brain injury. In addition to this the Authority funds training specific to the
participant's needs during the establishment of the program. These are those skills that
are specific to the individual participant, for example how to implement a behavioural
support program or stretching program. An additional allocation of participant
focused training can also be approved on a case-by-case basis when there is a
significant change in participant need that warrants an additional funding allocation.494

6.83

The LTCSA also informed the Committee about steps taken since the last Review to improve
service delivery, including the development of the attendant care extranet and the introduction
of certification to the Attendant Care Industry Association's quality system:
The Authority launched the attendant care provider extranet for its panel of providers.
This functions as a tool to facilitate communication and as a hub for resources, such
as training information for spinal cord injury and brain injury. This was launched in
March 2010 and was well received by the panel of providers.
It is a mandatory requirement that the panel of providers obtain certification to the
Attendant Care lndustry Association's quality system (Attendant Care lndustry
Management System Standard). In the half yearly report each provider was required to
report on their progress to towards achieving this certification.495

Committee comment
6.84

The Committee acknowledges the various concerns of raised by stakeholders regarding
attendant care services provided by the LTCS Scheme, including overdependence on carers,
rates of pay and disbanding of care teams, carer recruitment and training, and others.

6.85

The Committee notes that the LTCSA has taken a considerable number of steps to address a
range of issues regarding attendant care including among other things the background work
undertaken before setting the Attendant Care Rates, the new the new Care Coordinator Fee,
the inclusion of attendant care in the LTCSA Guidelines, the development of the attendant care
extranet and the support it has provided to the development of standards for the attendant
care industry.
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6.86

As attendant care is one of the major components of the LTCS Scheme it may take some time
for problems to fully emerge and for the LTCSA to respond accordingly. The steps the
LTCSA has already taken in the area of attendant care will no doubt assist in resolving some
of the issues identified by stakeholders in the Review.

6.87

The Committee is able to conclude that the initiatives that the LTCSA has already undertaken
and those still underway in relation to attendant care show that the Authority is focused on
attendant care as an important issue and is responding appropriately.

6.88

The Committee encourages the LTCSA in is ongoing work in the area of attendant care to
take into consideration the valuable feedback provided by stakeholders through the
Committee Review process, as set out in this Chapter. The Committee will revisit issues
surrounding attendant care in its next Review.

Support for family carers
6.89

Stakeholders raised two issues in regards to support for family carers: financial support for
family carers; and suggested improvements to the way in which families are identified and
supported as carers by the LTCSA.

6.90

Currently the LTCS Scheme pays for some support for families of participants including
counseling, child care, cleaning services and travel and accommodation when accompanying
participants.496

6.91

The LTCSA Guidelines state, however, that the employment of and, therefore direct payment
to, family members or friends for providing attendant care is not encouraged and will only
occur when all other alternative options have been considered. The intent behind this policy is
to maintain a functional family unit (see Second Review Report for further detail).497
Financial support for family carers

6.92

In the Committee's Second Review, the issue of financial support for family members who
care for LTCS participants was raised. In the Second Review Report, the Committee heeded the
comments that were made by the LTCSA, LTCSAC and social workers on the potentially
negative impact of the Scheme funding family members to be carers. The Committee noted
that the Commonwealth Carers Allowance is available to family carers of participants who
meet the criteria for that allowance and encouraged the LTCSA to advise family carers of the
Commonwealth carers allowance when appropriate.498

6.93

The issue of unpaid family assistance was bought to the Committee's attention again in the
current Review by the Australian Laywers Alliance. The Alliance commented that although the
Scheme covers all care needs, many families will choose to provide some care on an unpaid
basis, making the family member 'an unpaid subsidizer of the LTCS Scheme'.499
496
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6.94

The following examples of situations where families may choose to provide voluntary care
were provided by the Australian Laywers Alliance:
(a) The family may choose not to have a carer in the home for 24 hours to look
after a young child but may prefer to cover overnight care needs in
exchange for some privacy.
(b) A parent may choose to give up or restrict their work hours in order to
accompany their brain-injured child to school rather than use a paid carer.500

6.95

In order to understand this issue better, the Committee asked the Scheme participants and
carers who appeared at the public hearings about their experiences with family care.

6.96

Mr Ian Franklin and Mr Daniel Stribik, both carers of lifetime participants in the Scheme,
advised that their circumstances meant that family members did not need to become full time
carers. Mr Strbik also advised that his wife receives a weekly Commonwealth Carers
Allowance, and Mr Franklin commented that flexible employment has provided him with the
opportunity to work from home.501

6.97

Mr Lyndon Wait, a lifetime participant, advised that his wife was required to become a full
time carer and while LTCSA paid for flights and accommodation when he was first injured,
the amount of leave that his wife required eventually led to her losing her job. Mr Wait told
the Committee that there was no compensation received from the Scheme for this.502

6.98

Mr Mark Harris, a lifetime participant, advised that as his wife is from New Zealand she is not
entitled to the Commonwealth Carers Allowance, despite having to leave her job to care for
Mr Harris. Mr Harris highlighted the pressures of providing fulltime care as follows:
The biggest problem of all is the stress it puts on not just me but also my wife. She
has to do so much around the house, all the cleaning and everything. It has got so bad
at the moment that she has had to leave her job. We do not get any support from
Lifetime Care for her being the carer. There is nothing there, yet she does so much.503

6.99

The Australian Lawyers Alliance suggested that the LTCSA should consider providing
payment to suitably trained family members for the provision of voluntary care:
Consideration should be given to family members being paid for the provisions of
care services, subject to the family member having undergone suitable training. This
may involve family members being formally employed and receiving work benefits
(such as superannuation and workers' compensation cover), although whether the
employment would be by the injured party, a contractor or the LTCSA would need to
be the subject of consideration.504
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6.100

BIRD praised the Authority for acknowledging the impact of catastrophic injury on the family
unit and for approving services for family members:
We continue to be pleased with the preparedness of the Authority to acknowledge the
impact of catastrophic injury, particularly brain injury, on the family unit and approve
services for family members. Such services are crucial to the rehabilitation outcomes
of patients/clients.505

6.101

BIRD recommended that the LTCSA should continued its '… support of services for the
family unit as a vital component of the rehabilitation program of the person with the injury.'506

6.102

The LTCSA did not respond in the current Review to the concerns raised by the Australian
lawyers Alliance about paid family care. The Committee notes, however, the comments that
the LTCSA made in relation to this issue in the Committee's Second Review Report that, on the
basis of advice received from the disability community and case managers, in order to
maintain functional family relationships the Authority should not pay for family members to
become carers (except in rare circumstances, ie rural and remote areas).507
Identifying and supporting family carers

6.103

A new issue raised by Carers NSW relates to the way that families are identified and supported
as carers by the LTCSA. Carers NSW highlighted the importance of carers being able to
access clear and relevant information about the services provided by the LTCSA, in
acknowledgement of the integral role that carers play in supporting people who have been
injured as a consequence of a motor vehicle accident.508

6.104

Carers NSW defines the term 'carer' as: … 'any individual who provides unpaid care and
support to a family member or friend who has a disability, mental illness, drug and alcohol
dependencies, chronic condition, terminal illness or who is frail'.509

6.105

Carers NSW made four suggestions to improve the quality of access to information for carers:

505
506
507
508

509



modify the language used by the LTCSA when referring to the family of injured people



provide clear information on support services for carers



establish an ongoing support group for carers of people with traumatic brain or spinal
cord injury, and



educate health professionals as part of the LTCS Scheme regarding carers needs.
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6.106

Carers NSW noted that the LTCSA annual reports and website '… use the term "family"
when referring to those involved in the support of a loved one', and congratulated the LTCSA
'… in recognising the inclusion of the family in providing support to a loved one with
catastrophic injuries'.510

6.107

However, Carers NSW encouraged the use of the term 'carer' or 'family carer' instead of
'family member', in order to more clearly recognise the role that carers play in the support and
rehabilitation of injured family members.511

6.108

Carers NSW also suggested that the LTCSA website should provide clearer information '… to
assist family carers to learn about and access appropriate services for their needs, different
from those of the person for whom they care'.512 Carers NSW indicated that the LTCSA could
provide details of carer support services such as Commonwealth Respite and Carelink
Centres, as well as information on Carers NSW, on the LTCSA's website.513

6.109

Carers NSW also suggested the creation of an information booklet for carers, to assist families
to better understand their caring role for family members who have been injured in a motor
vehicle accident, and to provide information on the support services that are available to assist
carers in this role:
Another suggestion could be a specific booklet about what to expect in a caring role
in caring for someone severely injured as a result of road accident or catastrophic
injury. A general information booklet will assist families to understand and cope with
a range of unfamiliar systems and what to expect in navigating the systems and
support available.514

6.110

The third suggestion from Carers NSW related to the establishment of a support group for
carers of people with traumatic brain or spinal cord injury. Carers NSW advised that between
August 2004 and December 2005, the Motor Accidents Authority (MAA) provided funding to
Carers NSW to conduct the 'Carers Linked in Caring Project (CLIC) – A Support Program for
Carers of People with Traumatic Brain or Spinal Cord Injury'.515 Carers NSW noted that the
evaluation of the pilot CLIC program showed that the program was beneficial in supporting
this group of carers. Carers NSW indicated that it would welcome a partnership with the
MAA and the LTCSA to operate the CLIC program on an ongoing basis.516

6.111

The final suggestion from Carers NSW concerned the education of health professionals to
support carers needs. Carers NSW commented that the role of carers is not understood and
outlined the need for awareness throughout the LTCS Scheme:
Feedback from carers indicates that there is a lack of understanding at all levels of the
role of carers and impact of caring in a range of human service settings. In particular,
carers often feel that their knowledge and experience is not sufficiently acknowledged
or used in health and care planning. Education to health professionals, service
510
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providers and LTCS Coordinators regarding carer awareness is vital to ensure there is
a clear understanding of the support needs of carers, how to work with them, and
provide relevant information, resources and referrals that support individual carer
needs.517

Committee comment
6.112

The Committee acknowledges the vital role that family carers play in our community and in
providing support, love and care to LTCS Scheme participants.

6.113

The Committee notes the suggestion made by the Australian Lawyers Alliance to provide
payment to family members who are caring for participants. The Committee's position has not
changed from the last Review when it accepted the LTCSA's advice that it does not pay family
members to become carers due to the potential negative impact on functional family
relationships. The Committee also notes that the Commonwealth Carers Allowance is
available in appropriate circumstances.

6.114

The Committee notes that Carers NSW has identified a number of ways to improve access to
information on the services provided by the LTCSA for family carers. These measures
included modifying the language used by the LTCSA when referring to carers, providing clear
information on the support services that are available to carers and raising the awareness of
the importance of carers across the Scheme.

6.115

The Committee recommends that the LTCSA consult with carers' advocacy groups to
examine the feasibility of modifying the language used by the LTCSA on its website and in
official publications when referring to the family of Scheme participants and providing clear
information on the support services available for family carers.
Recommendation 11
That the Lifetime Care and Support Authority consult with carers' advocacy groups to
examine the feasibility of modifying the language used on the Lifetime Care and Support
Authority website and in official publications when referring to the family of Lifetime Care
and Support Scheme participants and providing clear information on the support services
available for carers.

Recreation and leisure activities
6.116

Several stakeholders suggested that there should be greater access to and cover for recreation
and leisure activities under the Scheme. In particular, it was suggested that greater
consideration of funded transport for participants to engage in recreation and leisure activities
is needed.

6.117

This issue was first raised in the Committee's Second Review. During that Review,
stakeholders highlighted the importance of recognising recreation and leisure activities as a
517
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significant part of the rehabilitation and socialisation of participants, particularly those who are
not able to return to vocational employment or education as a result of their injury.518
6.118

Stakeholders argued that the definition of recreation and leisure used by the LTCSA was
restrictive and therefore prevented some participants from engaging in recreation and leisure
activities that would otherwise improve their life circumstances because the cost would fall
onto them and/or their family.519

6.119

The Committee acknowledged these concerns and therefore recommended in its Second Review
Report:
That the Lifetime Care and Support Authority:

carefully consider the role that recreation and leisure has in the psychosocial
rehabilitation of participants and reconsider funding the cost of recreation and
leisure activities (and not just access to the activity), especially for those
participants who are not able to return to vocational employment or education,
and

when interpreting the definition of recreation and leisure, a broad approach be
taken so that, where appropriate, it includes unusual activities that may be of
particular interest and therapeutic value to participants.520

6.120

As noted in the Second Review Report, the LTCSA released a consultation paper titled Leisure and
recreation in the Lifetime Care and Support Scheme in March 2009, which resulted in a set of draft
guidelines for access to and funding of leisure and recreation activities.

6.121

The NSW Government responded to the Committee's recommendations by stating that the
LTCSA would pay for recreation and leisure and access to it when there is a therapeutic
benefit from the activity and it is part of a rehabilitation program. Furthermore, the NSW
Government advised that the LTCSA was continuing to work on the recreation and leisure
guidelines, and would consider the role and funding for recreation and leisure in this
context.521

6.122

As part of the current review, BIRD commended the LTCSA on the release of its consultation
paper, stating that the Authority's recognition of leisure as an important life role is 'highly
valued'.522 BIRD also expressed its support for the scope of the Committee's
recommendation, noting that the recommendation went some way towards addressing the
importance of recreation and leisure as an avenue to achieve psychosocial rehabilitation
goals.523

6.123

BIRD commented, however, that for some participants, psychosocial rehabilitation strategies
need to be maintained long term and that this should to be considered when developing
guidelines that are responsive to the circumstances of all participants. BIRD therefore offered
to play an active role in the development of the LTCA's guidelines. It also put forward the
518
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recommendation that the LTCSA accept responsibility to financially support goal-oriented
programs which facilitate participants' skills and engagement in leisure activities.524
6.124

SCIA also suggested during the current review that changes were required to the LTCSA's
current approach to assessing requests in relation to recreation and leisure activities.525

6.125

Highlighting the benefits of exercise, SCIA recommended that the LTCSA amend its policy
on access to recreation and leisure activities by stating that it 'will fund' such activities, rather
than 'may fund', where a clear and demonstrated interest in that activity is shown. SCIA
argued that a demonstrated interest in an activity ensures that the activity is fair and genuine
and that the participant will have an ongoing commitment to it. 526

6.126

A further issue that was raised in the current review in relation to the approval of recreation
and leisure activities was that of transportation to these activities to be funded under the
Scheme. This was of particular concern to a number of stakeholders who argued that
facilitating transport for participants to these activities would foster a sense of independence.

6.127

For example, Australian RehabWorks advised that community-based neuro-rehabilitation
participation in recreation and leisure programs form a major part of some participants'
weekly activity program. Australian RehabWorks argued that, by funding taxi transportation,
participants would be given the opportunity to access necessary recreation and leisure
activities without using attendant care support.527

6.128

Ms Anna Castle-Burton, the Director of Australian RehabWorks explained that without
funding for transport participants cannot access activities that would be of significant benefit
to participants:
We have had many participants who, had they been able to use taxi, could have
accessed increased social and leisure opportunities. They have not required an
attendant carer to accompany them but they have required the transport for mobility
or location issues but have not been able to access appropriate leisure… [because]
they cannot afford it… and also the funding of the taxi is only for treatment and
rehabilitation. We found that just the limitation in us trying to meet goals of
independence and long-term restoration of function that we feel that if there was
some expansion of taxi vouchers for attendance at leisure and social activities that that
would be of significant benefit to participants.528

6.129

SCIA also proposed that transportation for recreation and leisure activities be funded under
the Scheme with Mr Sean Lomas, the SCIA's Policy and Advocacy Manager, suggesting that
the fact that it was not is perhaps reflective of a more systemic problem – 'the divorce
between the policy-setting room and the practice room'.529
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6.130

Mr Gregory Killeen, a Policy and Advocacy Officer with the SCIA, added that for participants
to miss out on social or exercise opportunities because of the cost of transport was both
restrictive and unresponsive to the needs of participants:
It seems a bit restrictive if someone wants to do something social or exercise-wise,
and what is impeding that is the cost of transport. I would certainly suggest that there
should be some scope to fund transport provided by a taxi or some community
transport provider, or some other means. People have enough issues to restrict them
from socialising, exercising and recreational activities. It would not be a proactive
stance.530

6.131

In response to the discussion of funding recreation and leisure activities and transport under
the Scheme, the LTCSA acknowledged the complexities of the issue and noted that within the
LTCSAC there have been differences of opinion as to the to the level of support that should
be provided with respect to recreational activities. Mr David Bowen, the Executive Director
of the LTCSA, commented that '[t]his is something that has exercised the Advisory Council
quite a bit'.531

6.132

Mr Bowen noted that the LTCSA pays for transport costs and a carer when they are required
to assist a person to attend recreational activities:
At the moment we provide transport costs and also pay for a carer when they are
needed to attend recreational activities with the person but with some exceptions we
do not pay for the person's own fees to participate in a recreational activity. We are
looking at that.532

6.133

The LTCSA advised that an inclusive approach to recreation and leisure activities would have
'significant cost implications' for the Scheme.533 Mr Bowen, noted that this was an issue that
the LTCSA Board will eventually need to consider, and suggested it might only be resolved
through a practical but conditional solution:
It is a matter that will eventually have to go to the Board because it has some funding
implications for the Authority as well. Just putting aside an amount of about $1,000 a
year per participant but then projecting forward over their lifetime adds up to quite a
sizeable amount. It may be that that is the simplest way to do it rather than worrying
about saying they can do this or that. We will just say they have a certain amount
available to them to support recreational activities and they can spend it where they
like. That is probably the pragmatic solution to all of this rather than trying to get
down into the nitty gritty.534

6.134

Mr Bowen acknowledged that recreation and leisure 'is a very big question and I cannot see
that it has been resolved anywhere' (referring to similar schemes in other jurisdictions).535

530
531
532
533
534
535

Mr Killeen, Evidence, 21 June 2010, pp 51 and 52.
Mr Bowen, Evidence, 21 June 2010, p 77.
Mr Bowen, Evidence, 21 June 2010, p 77.
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6.135

With regard to the recreation and leisure guidelines that the Committee was informed during
the Second Review were being developed (see paragraph 4.105-4.106), the LTCSA advised
this year that '…the feedback received on the draft Guideline was varied with many and
differing views proffered'.536

6.136

The LTCSA informed the Committee that it had subsequently withdrawn the guidelines in
order to take an alternative approach to the issue, by considering the needs of a participant as
a whole and assessing these in relation to all of their activities, the participant's capacity, and
local and community resources.537 In the interim, the LTCSA noted, it '…continues to pay for
recreation and leisure when it is part of a rehabilitation program'.538

Committee comment
6.137

The Committee recognises the significant progress that has been made by the LTCSA to
ensure that participants have access recreation and leisure activities. The Committee is
particularly encouraged by the NSW Government's response to its recommendations from the
last Review which has resulted in recreation and leisure activities of therapeutic and
rehabilitative benefit now being covered by the Scheme.

6.138

The Committee notes that the LTCSA has withdrawn its draft guidelines on recreation and
leisure in order to pursue a more holistic approach to assessing and meeting the needs of
participants. The Committee is interested to learn more about this approach and the
stakeholder response to it in the next Review and will carefully observe the issue as it
progresses.

6.139

The Committee also notes the particular concerns raised over funding for transport to
recreation and leisure activities, and acknowledges the comments made by stakeholders about
the positive impact that greater and easier access to recreation and leisure activities may have
on participants and their well being. The ability to get to an activity deemed 'reasonable and
necessary' seems to the Committee to be intrinsic to a participant's ability to undertake that
activity and therefore the cost of transport should be part of the approval.

6.140

The Committee is mindful, however, of the comments made by the LTCSA about the
financial implications of taking a broader approach to funding recreation and leisure, including
transportation. The Committee understands that the LTCSA has considered the issue
extensively and encourages it to continue investigating options that recognise and balance the
needs of participants with the scope and capacity of the Scheme. The Committee recommends
that the issue of transport be appropriately considered in its new holistic approach to meeting
the needs of Scheme participants in terms of recreational and leisure activities.

536
537
538

Answers to pre-hearing questions on notice, LTCSA, Question 24(a), p 22.
Answers to pre-hearing questions on notice, LTCSA, Question 24(a), p 22.
Answers to pre-hearing questions on notice, LTCSA, Question 24(a), p 23.
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Recommendation 12
That the Lifetime Care and Support Authority, in developing its new approach to the issue of
recreational and leisure activities provided by the Lifetime Care and Support Scheme include
consideration of the provision of funding for transport, and publish the details of the new
approach as soon as possible.

Educational support for children
6.141

Brain Injury Services, Kids Rehab, The Children's Hospital Westmead, called for the LTCS
Scheme to provide more educational support to participants in the form of teacher's aides or
tutors.539 Kids Rehab noted that submissions for teacher's aides must be heavily justified and
argued that funding for teacher's aides should be provided on a yearly basis.

6.142

Kids Rehab also suggested that 'further dialogue between the LTCSS and the Department of
Education and training may be beneficial to further negotiate how support for students should
be funded and monitored long term within educational facilities.'540

6.143

In response to Kids Rehab's concerns, the LTCSA informed the Committee that it is not the
main funder of educational support services, but rather it 'tops up' the educational support
services the participant receives:
The Authority funds educational support that is additional to those services the
participant is entitled to under applicable state or federal legislation. The Authority
should not be seen as the main funder of educational support services, rather our
funding "tops up" the services the participant receives through the various educational
support services.541

6.144

The LTCSA elaborated that requests for educational support services are completed by the
school and that the Authority provides funds only if other sources have been exhausted:
It should be noted that requests for education support services are completed by the
school, rather than a clinician. This ensures that the most up to date information and
progress is reported to the Authority and assists in clarifying the school's role as a
provider of services. This also allows the Authority to ensure that all other sources of
funding have been excluded prior to the Authority funding education support
services.542

6.145

With regard to Kids Rehab's suggestion that funding should be provided on a yearly basis the
LTCSA advised that where a participants educational needs have stabilized a longer period can
be considered:
LTCS participants needing educational support services should have their support
requirements reviewed in line with their rehabilitation goals and individual educational
539
540
541
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Submission 13, pp 7-8.
Submission 13, pp 7-8.
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plan (IEP). Due to age, development and changing expectations in the school setting,
this review should occur regularly, particularly during the early years following injury
and at key transitions. Typically educational support services are approved for a period
of 1-2 school terms. In cases where a participant's educational needs have stabilised
the Authority is willing to consider approving services for longer period.543

Committee comment
6.146

The issue of the provision of educational support has been raised for the first time in this
review and only a small amount of information was presented in relation to it. The Committee
notes the important role that educational support plays in long term habilitation of children
with brain injuries. The Committee also notes the advice of the LTCSA that is not the primary
funder of educational support for LTCS Scheme participants. We encourage the LTCSA to
work with organizations such as Kids Rehab to ensure that the responsibilities of the LTCSA
in relation to the provision of educational support are well understood and so that any
opportunities that may exist, within the scope of the LTCSA's role, for improving access to
educational support for Scheme participants can be identified.

543

Answers to pre-hearing questions on notice, LTCSA, Question 23, p 22.
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Appendix 1 Submissions
No

Author

1

Dare to Do Australia

2

Spinal Cord Injuries Australia

3

Australian RehabWorks Pty Ltd

4

Mr David Harris

4a

Mr David Harris

5

Mr Mark Harris

6

Youthsafe

7

Brain Injury Rehabilitation Directorate

8

State Spinal Cord Injury Service

9

Enable NSW

10

Royal Rehabilitation Centre Sydney

11

Australian Lawyers Alliance

12

Motorcycle Council of New South Wales Incorporated

13

Kids Rehab, The Children’s Hospital at Westmead

14

Insurance Council of Australia

15

Vision Australia

16

Carers NSW

17

NSW Health

18

Paediatric Brain Injury Rehabilitation Team (PBIRT), John Hunter Hospital

19

Ms Tania Panopoulos
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Appendix 2 Witnesses
Date
Friday 11 June 2010
Room 814/815
Parliament House, Sydney

Monday 21 June 2010
Room 814/815
Parliament House, Sydney
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Name

Position and Organisation

Mr David Bowen

Executive Director, Lifetime Care and
Support Authority (LTCSA)

Mr Nicholas Whitlam

Chairman, LTCSA Board

Mr Douglas Herd

Chairman, Lifetime Care and Support
Authority Council (LTCSAC)

Mr Neil Mackinnon

A/Director, Service Delivery, LTCSA

Ms Mary Macken

President, Law Society of NSW

Mr Timothy Concannon

Member, Personal Injury Compensation
Committee, Law Society of NSW

Ms Jnana Gumbert

NSW Branch President, Australian
Lawyers Alliance

Dr Andrew Morrison SC

NSW Member, Australian Lawyers
Alliance

Ms Mary Maini

Chair, CTP Claims Managers Committee,
Insurance Council of Australia

Mr Anthony Mobbs

Member, Motor Accident Insurance
Policy Committee, Insurance Council of
Australia

Dr Adeline Hodgkinson

Co-Chair, Brain Injury Rehabilitation
Directorate

Dr Jo Gurka

Director, Brain Injury Program, Brain
Injury Rehabilitation Directorate

Ms Frances Monypenny

Manager, State Spinal Cord Injury Service

Mr Stephen Lowndes

Chief Executive Officer, Royal
Rehabilitation Centre Sydney

Mr Mark Harris

LTCS Scheme participant

Ms Nicky Harris

Wife of Mark Harris

Mr David Harris

Father of Mark Harris
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Mr Daniel Strbik

LTCS Scheme participant carer

Mr Ian Franklin

LTCS Scheme participant carer

Mr Lyndon Wait

LTCS Scheme participant

Ms Anna Castle-Burton

Director, Australian RehabWorks

Mr Sean Lomas

Policy and Advocacy Manager, Spinal
Cord Injuries Australia

Mr Gregory Killeen

Policy and Advocacy Officer, Spinal Cord
Injuries Australia

Mr David Bowen

Executive Director, LTCSA

Mr Nicholas Whitlam

Chairman, LTCSA Board

Mr Neil Mackinnon

A/Director, Service Delivery,
LTCSA
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Appendix 3 Tabled documents
Monday 21 June 2010
Public Hearing, Room 814/815, Parliament House
1.

Opening statement, tabled by Mr David Harris

2.

Series of letters from pharmacy to Lifetime Care and Support Authority (LTCSA) regarding
outstanding payments for Mark Harris, tabled by Mr David Harris

3.

Document outlining difficulties experienced with finding suitable rental accommodation, tabled
by Ms Nicky Harris

4.

Document entitled 'How I will use my lump sum payout', tabled by Mr Mark Harris

5.

Document entitled 'Tennis chair approval', tabled by Mr Mark Harris

6.

Document outlining difficulties experienced with the LTCSA and providing recommendations,
tabled by Mr Mark Harris.
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Appendix 4 Minutes
Minutes No 39
Thursday 25 February 2010
Members’ Lounge, Parliament House, Sydney, at 10.30 am
1.

Members present
Ms Robertson (Chair)
Mr Clarke (Deputy Chair)
Mr Ajaka
Mr Donnelly
Ms Hale
Ms Voltz

2.

***

3.

***

4.

***

5.

***

6.

10th Review of the MAA and the MAC and 3rd Review of the LTCSA and the LTCSAC
Resolved, on the motion of Mr Ajaka: That:
•
The Committee commence its tenth review of the exercise and functions of the MAA and MAC and
its third review of the exercise and functions of the LTCSA and LTCSAC and that the reviews be
held concurrently.
•
The commencement of the reviews be publicised on the Committee’s web site and through a press
release during the second week of March 2010.
•
The reviews and the call for submissions be advertised in the Sydney Morning Herald and Daily Telegraph
on Wednesday 10 March 2010.
•
The Secretariat distribute to the Committee for consideration a list of stakeholders to be invited to
participate in the reviews, and that, after input from the Committee is received by 5 March 2010, the
stakeholders be invited to make submissions to the reviews.
•
The Committee hold one full day and one half day of hearings on dates to be confirmed by the
Secretariat in consultation with the Chair and subject to the availability of members and witnesses.
•
Representatives of the MAA, MAC, LTCSA and LTCSAC be invited to appear as witnesses along
with any other witnesses determined by the Secretariat in consultation with the Chair and the
Committee.
•
Questions on notice process be conducted prior to the hearings as has occurred in previous reviews
of the MAA and LTCSA.

7.

Adjournment
The Committee adjourned at 10.57 am sine die.

Madeleine Foley
Clerk to the Committee
Minutes No 42
Tuesday 11 May 2010
Room 1136, Parliament House, Sydney, at 2.00 pm
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1.

Members present
Ms Robertson (Chair)
Mr Clarke (Deputy Chair)
Mr Ajaka
Mr Donnelly
Ms Voltz

2.

Minutes
Resolved, on the motion of Mr Donnelly: That draft Minutes Nos 40 and 41 be confirmed.

3.

***

4.

***

5.

10th Review of the MAA and the MAC and 3rd Review of the LTCSA and the LTCSAC
5.1 Correspondence
The Committee noted the following item of correspondence sent:
•
10 March 2010 – From Chair to Hon Michael Daley MP, Minister for Finance, advising of the
commencement of the 10th Review of the MAA and the 3rd Review of the LTCSA.
The Committee noted the following items of correspondence received:
•
13 April 2010 – From Mr Stephen O’Neill, Executive Director, Home Care Branch, Department of
Ageing, Disability & Home Care, to the Chair, advising that the Department does not intend to lodge
a submission to the inquiries
•
30 April 2010 – From Mr Alastair McConnachie, Acting Executive Director, NSW Bar Association,
to the Chair, providing a copy of a letter to Ms Carmel Donnelly, General Manager, MAA, regarding
legal costs regulations
•
3 May 2010 – From Hon David Campbell MP, Minister for Transport and Roads, to the Chair,
regarding the input of the RTA to the inquiries.
5.2 Publication of submissions
Resolved, on the motion of Ms Voltz: That, according to section 4 of the Parliamentary Papers (Supplementary
Provisions) Act 1975 and standing order 223(1), the Committee authorise the publication of:
•
LTCSA3: Submissions 1-4 and 6-15 and supplementary submission 4a, and partial publication of
submission 5.
•
MAA10: Submissions 1-8.
Resolved, on the motion of Ms Voltz: That, according to section 4 of the Parliamentary Papers (Supplementary
Provisions) Act 1975 and standing order 223(1), the Committee authorise the partial publication of:
•
LTCSA3: Submission 5.

6.

***

7.

Adjournment
The Committee adjourned at 2.10 pm until Monday 31 May 2010, at 9.30 am.

Teresa McMichael
Clerk to the Committee

128 Report 45 – November 2010

STANDING COMMITTEE ON LAW AND JUSTICE

Minutes No 43
Wednesday 2 June 2010
Members’ Lounge, Parliament House, Sydney, at 1.05 pm
1.

Members present
Ms Robertson (Chair)
Mr Donnelly
Ms Hale
Ms Voltz

2.

Minutes
Resolved, on the motion of Ms Hale: That draft Minutes No 42 be confirmed.

3.

***

4.

10th Review of the MAA and the MAC and 3rd Review of the LTCSA and the LTCSAC
4.1 Submissions
Resolved, on the motion of Mr Donnelly: That, according to section 4 of the Parliamentary Papers
(Supplementary Provisions) Act 1975 and standing order 223(1), the Committee authorise the publication of:
•
LTCSA3: Submissions 16-18.
•
MAA10: Submissions 4a and 9.
4.2 Answers to pre-hearing questions on notice
Resolved, on the motion of Ms Voltz: That, according to section 4 of the Parliamentary Papers (Supplementary
Provisions) Act 1975 and standing order 223(1), the Committee authorise the publication of the answers to
the pre-hearing questions on notice from:
•
Lifetime Care and Support Authority
•
Motor Accidents Authority.

5.

***

6.

Adournment
The Committee adjourned at 1.10 pm until Friday 11 June, at 9.30 am.

Madeleine Foley
Clerk to the Committee
Minutes No 44
Friday 11 June 2010
Room 814-815, Parliament House, Sydney, at 9.30 am
1.

Members present
Ms Robertson (Chair)
Mr Clarke (Deputy Chair)
Mr Ajaka
Mr Donnelly
Ms Voltz

2.

Apologies
Ms Hale
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3.

Public hearing – 10th Review of the MAA and the MAC and 3rd Review of the LTCSA and the
LTCSAC
The witnesses, the public and media were admitted.
The Chair made an opening statement regarding procedural matters.
The following witnesses from the Motor Accidents Authority and Motor Accidents Council were sworn
and examined:
•
Ms Carmel Donnelly, General Manager, MAA
•
Ms Geniere Aplin, Chairperson, MAA Board and MAC.
Ms Donnelly tendered the following documents:
•
Compulsory Third Party Insurance Review of Premium Relativities from 1 July 2010, report, Motor
Accidents Authority, Finity Consulting Pty Limited 2010; and
•
Correspondence from Taylor Fry, Consulting Actuaries to Ms Carmel Donnelly, regarding Hindsight
estimates of insurers’ profits referred to in submissions to the Standing Committee on Law and
Justice from the Australian Lawyers Alliance (“ALA”) and the NSW Bar Association (“NSW BA”),
dated 10 June 2010.
The evidence concluded and the witnesses withdrew.
The following witnesses from the Lifetime Care and Support Authority and Lifetime Care and Support
Advisory Council were sworn and examined:
•
Mr David Bowen, Executive Director, LTCSA
•
Mr Nicholas Whitlam, Chairman, LTCSA Board
•
Mr Dougie Herd, LTCSAC Chairman
•
Mr Neil Mackinnon, Acting Director, Service Delivery, LTCSA.
The evidence concluded and the witnesses withdrew.
The following witnesses from the Law Society of NSW were sworn and examined:
•
Ms Mary Macken, President
•
Mr Tim Concannon, Member, Personal Injury Compensation Committee.
The evidence concluded and the witnesses withdrew.
The following witnesses from the NSW Bar Association were sworn and examined:
•
Mr Alastair McConnachie, A/Executive Director
•
Mr Andrew Stone, Member, Personal Injury Compensation Committee.
Mr Stone tendered the following documents:
•
Summary of Insurer Profitability Projections, MAA Scheme Performance Reports 2003-4 to 2008-9.
•
Correspondence from NSW Bar Association to Ms Carmel Donnelly, General Manager, MAA, re
Doumit v Jabbs Excavations Pty Limited, dated 17 November 2009.
The evidence concluded and the witnesses withdrew.
The following witnesses from the Australian Lawyers Alliance were sworn and examined:
•
Ms Jnana Gumbert, NSW Branch President
•
Dr Andrew Morrison SC, NSW Member.
The evidence concluded and the witnesses withdrew.
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The following witnesses from the Insurance Council of Australia were sworn and examined:
•
Ms Mary Maini, Chair, CTP Claims Managers Committee
•
Mr Tony Mobbs, Member, Motor Accident Insurance Policy Committee.
Mr Mobbs tendered the following document:
•
Graph, ‘Time from Underwriting Date (years)’.
The evidence concluded and the witnesses withdrew.
The following witness from the Motorcycle Council of NSW was sworn and examined:
•
Mr Guy Stanford, Member and former Chairman.
Mr Stanford tendered the following document:
•
Positioned for Safety 2010, A Motorcycle Safety Strategic Plan 2007-2010, report, Motorcycle
Council of NSW Incorporated.
The evidence concluded and the witnesses withdrew.
The public hearing concluded at 4.15 pm. The public and the media withdrew.
4.

Deliberative meeting
4.1

10th Review of the MAA and the MAC and 3rd Review of the LTCSA and the LTCSAC

Minutes
Resolved, on the motion of Mr Ajaka: That draft Minutes No 43 be confirmed.
Correspondence
The Committee noted the following item of correspondence received:
•
9 June 2010 – From Mr Tom Bathurst SC, President, NSW Bar Association to the Chair regarding
answers to questions provided by the Motor Accidents Authority.
Publication of tendered documents
Resolved, on the motion of Mr Ajaka: That the Committee accept and publish, according to section 4 of
the Parliamentary Papers (Supplementary Provisions) Act 1975 and Standing Order 223(1), the following
documents tendered during the public hearing:
•
Compulsory Third Party Insurance Review of Premium Relativities from 1 July 2010, report, Motor
Accidents Authority, Finity Consulting Pty Limited 2010; and
•
Correspondence from Taylor Fry, Consulting Actuaries to Ms Carmel Donnelly, regarding Hindsight
estimates of insurers’ profits referred to in submissions to the Standing Committee on Law and
Justice from the Australian Lawyers Alliance (“ALA”) and the NSW Bar Association (“NSW BA”),
dated 10 June 2010.
•
Summary of Insurer Profitability Projections, MAA Scheme Performance Reports 2003-4 to 2008-9,
tendered by Mr Andrew Stone, Member, Common Law Committee, NSW Bar Association and
Member, MAC
•
Correspondence from NSW Bar Association to Ms Carmel Donnelly, General Manager, MAA, re
Doumit v Jabbs Excavations Pty Limited, dated 17 November 2009.
•
Graph, ‘Time from Underwriting Date (years)’, tendered by Mr Mobbs, Member, Motor Accident
Insurance Policy Committee, Insurance Council of Australia
•
Positioned for Safety 2010, A Motorcycle Safety Strategic Plan 2007-2010, report, Motorcycle
Council of NSW Incorporated, tendered by Mr Stanford, former Chairman and member, Motorcycle
Council of NSW.

Report 45 – November 2010

131

LEGISLATIVE COUNCIL
Review of the exercise of the functions of the LTCSA and the LTCSAC – Third Report

Witnesses
Resolved, on the motion of Ms Voltz: That the Committee invite the witnesses who appeared today to
represent the MAA and the MAC and the LTCSA and the LTCSAC to appear again before the
Committee on Monday 21 June at a time to be confirmed by the Secretariat.
Deliberative date
Resolved, on the motion of Mr Donnelly: That the Committee set aside Monday 25 October 2010 to
deliberate on the Chair’s draft report for the 3rd Review of the LTCSA and the LTCSAC and the 10th
Review of the MAA and the MAC.

5.

4.2

***

4.3

***

Adjournment
The Committee adjourned at 4.30 pm sine die.

Rachel Callinan
Clerk to the Committee
Minutes No 45
Monday 21 June 2010
Room 814-815, Parliament House, Sydney, at 9.30 am
1.

Members present
Ms Robertson (Chair)
Mr Clarke (Deputy Chair) (at 10.15 am)
Mr Ajaka
Mr Donnelly
Ms Voltz
Ms Hale (until 3.25 pm)

2.

Public hearing – 10th Review of the MAA and the MAC and 3rd Review of the LTCSA and the
LTCSAC
The witnesses, the public and media were admitted.
The Chair made an opening statement regarding procedural matters.
The following witnesses from the Brain Injury Rehabilitation Directorate and State Spinal Cord Injury
Service were sworn and examined:
•
Dr Adeline Hodgkinson, Co-Chair, Brain Injury Rehabilitation Directorate
•
Dr Jo Gurka, Director, Brain Injury Program, Brain Injury Rehabilitation Directorate
•
Ms Frances Monypenny, Manager, State Spinal Cord Injury Service.
The evidence concluded and the witness withdrew.
The following witness from the Royal Rehabilitation Centre Sydney was sworn and examined:
•
Mr Stephen Lowndes, Chief Executive Officer.
The evidence concluded and the witness withdrew.
The following witnesses were sworn and examined:
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•
•
•

Mr Mark Harris, LTCS Scheme participant
Ms Nicky Harris, Wife of Mark Harris
Mr David Harris, Father of Mark Harris.

Mr David Harris tendered the following documents:
•
Opening statement
•
Series of letters from pharmacy to Lifetime Care and Support Authority regarding outstanding
payment for Mark Harris.
Ms Nicky Harris tendered the following documents:
•
Opening statement
•
Document outlining difficulties experienced with finding suitable rental accommodation.
Mr Mark Harris tendered the following document:
•
How I will use my lump sum payout
•
Tennis chair approval
•
Document outlining difficulties experienced with the LTCSA and providing recommendations.
The evidence concluded and the witnesses withdrew.
The following witnesses were sworn and examined:
•
Mr Daniel Strbik, LTCS Scheme participant carer
•
Mr Ian Franklin, LTCS Scheme participant carer
•
Mr Lyndon Wait, LTCS Scheme participant.
The evidence concluded and the witnesses withdrew.
The following witness from the Australian RehabWorks was sworn and examined:
•
Ms Anna Castle-Burton, Director.
The evidence concluded and the witness withdrew.
The following witnesses from Spinal Cord Injuries Australia were sworn and examined:
•
Mr Sean Lomas, Policy and Advocacy Manager
•
Mr Gregory Killeen, Policy and Advocacy Officer.
Mr Lomas advised that he wished to retract point 4 in Spinal Cord Injuries Australia submission
(Submission 2).
The evidence concluded and the witnesses withdrew.
The following witness from the MAA, the MAA Board and the MAC were sworn and examined:
•
Ms Carmel Donnelly, General Manager, MAA
•
Ms Geniere Aplin, Chairperson, MAA Board and Chief Executive Officer, MAC.
Ms Aplin tendered the following document:
•
Establishment, structure and operation of the Compensation Authorities Staff Division of the NSW
Government Service.
The evidence concluded and the witnesses withdrew.
The following witness from the LTCSA & LTCSAC were sworn and examined:
•
Mr David Bowen, Executive Director, LTCSA
•
Mr Nicholas Whitlam, Chairman, LTCSA Board
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•

Mr Neil Mackinnon, A/Director, Service Delivery Chief Executive Officer, LTCSA.

The public hearing concluded at 4.15 pm. The public and the media withdrew.
3.

Deliberative meeting
3.1

10th Review of the MAA and the MAC and 3rd Review of the LTCSA and the LTCSAC

Correspondence
The Committee noted the following item of correspondence received:
•
21 June 2010 – From NSW Health to the Director, enclosing the Report on the NSW Health Review
of the Impact of the Lifetime Care and Support Scheme, March 2010.
Resolved, on the motion of Ms Voltz: That the Committee publish, according to section 4 of the
Parliamentary Papers (Supplementary Provisions) Act 1975 and Standing Order 223(1) the document from NSW
Health titled: Report on the NSW Health Review of the Impact of the Lifetime Care and Support Scheme,
March 2010.
Publication of tendered documents
Resolved, on the motion of Ms Voltz: That the Committee accept and publish, according to section 4 of
the Parliamentary Papers (Supplementary Provisions) Act 1975 and Standing Order 223(1), the following
documents tendered during the public hearing:
•
Series of letters from pharmacy to Lifetime Care and Support Authority regarding outstanding
payments for Mark Harris, tendered by Mr David Harris.
•
Document outlining difficulties experienced with finding suitable rental accommodation, tendered by
Ms Nicky Harris.
•
Document, How I will use my lump sum payout, tendered by Mr Mark Harris.
•
Document, Tennis chair approval, tendered by Mr Mark Harris.
•
Document outlining difficulties experienced with the LTCSA and providing recommendations,
tendered by Mr Mark Harris.
•
Establishment, structure and operation of the Compensation Authorities Staff Division of the NSW
Government Service, tendered by Ms Geniere Aplin, Chairperson, MAA Board and Chief Executive
Officer, MAC.
3.2
4.

***

Adjournment
The Committee adjourned at 5.19 pm until Tuesday 29 June 2010, at 9.30 am.

Rachel Callinan
Clerk to the Committee
Minutes No 47
Monday 19 July 2010
Christine Robertson’s Office, Parliament House, Sydney, at 4.05 pm
1.

Members present
Ms Robertson (Chair)
Mr Clarke (Deputy Chair)
Mr Donnelly

2.

Apologies
Mr Ajaka
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Ms Hale
Ms Voltz
3.

***

4

10th Review of the MAA and the MAC and 3rd Review of the LTCSA and the LTCSAC
4.1 Answers to questions on notice
Resolved, on the motion of Mr Donnelly: That, according to section 4 of the Parliamentary Papers
(Supplementary Provisions) Act 1975 and Standing Order 223(1), the Committee authorise the publication of
answers to questions on notice received from:
•
NSW Bar Association
•
Australian Lawyers Alliance
•
Motorcycle Council of NSW
•
State Spinal Cord Injury Service.

5

***

6

Adjournment
The Committee adjourned at 4.10 pm until Wednesday 11 August 2010, at 9.30 am.

Rachel Callinan
Clerk to the Committee
Minutes No 48
Wednesday 11 August 2010
Jubilee Room, Parliament House, Sydney, at 9.30 am
1.

Members present
Ms Robertson (Chair)
Mr Clarke (Deputy Chair)
Mr Ajaka
Mr Donnelly
Ms Voltz
Ms Hale (from 9.45am)

2.

***

3.

Deliberative meeting
3.1

Minutes
Resolved, on the motion of Mr Donnelly: That Draft Minutes No 47 be confirmed.

3.2

10th Review of the MAA and the MAC and 3rd Review of the LTCSA and the LTCSAC
3.2.1 Correspondence
The Committee noted the following items of correspondence received:
•
25 June 2010 – From Ms Anna Castle-Burton, Director, Australian RehabWorks, regarding
clarification to the transcript
•
12 July 2010 – From Mr Sean Lomas, Spinal Cord Injuries Australia, enclosing an amended
submission and material requested by the Committee
•
13 July 2010 – From Mr Mark Harris, LTCSA participant, providing additional information.
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3.2.2 Publication of answers to questions on notice
Resolved, on the motion of Mr Clarke: That, according to section 4 of the Parliamentary Papers
(Supplementary Provisions) Act 1975 and Standing Order 223(1), the Committee authorise the
publication of answers to questions on notice and additional questions received from:
•
Spinal Cord Injuries Australia
•
Motor Accidents Authority
•
Insurance Council of Australia
•
Westmead Brain Injury Rehabilitation Service
•
Law Society of NSW.
3.3

***

3.4

***

4.

***

5.

Adjournment
The Committee adjourned at 4.05 pm until Thursday 12 August 2010, at 10.45 am.

Rachel Callinan
Clerk to the Committee
Minutes No 50
Friday 13 August 2010
Video conference
Waratah Room, Parliament House, Sydney at 11.25 am
1.

Members present
Ms Robertson (Chair)
Mr Clarke (Deputy Chair)
Mr Donnelly
Ms Hale

2.

Apologies
Mr Ajaka
Ms Voltz

3.

***

4.

Deliberative - 10th Review of the MAA and the MAC and 3rd Review of the LTCSA and the
LTCSAC
Publication of answers to questions on notice
Resolved, on the motion of Mr Donnelly: That, according to section 4 of the Parliamentary Papers
(Supplementary Provisions) Act 1975 and Standing Order 223(1), the Committee authorise the publication of
answers to questions on notice and additional questions received from:
•
Lifetime Care and Support Authority of NSW (12 August 2010).

5.

Adjournment
The Committee adjourned at 12.40 pm sine die.

Cathryn Cummins
Clerk to the Committee
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Minutes No 51
Monday 20 September 2010
Room 1102, Parliament House, Sydney at 10.00 am
1.

Members present
Ms Robertson (Chair)
Mr Clarke (Deputy Chair)
Mr Ajaka
Mr Donnelly
Mr Shoebridge
Ms Voltz

2.

***

3.

***

4.

Minutes
Resolved, on the motion of Mr Donnelly: That Draft Minutes No. 46, 48, 49 and 50 be confirmed.

5.

10th Review of the MAA and the MAC and 3rd Review of the LTCSA and the LTCSAC
5.1
Publication of answers to questions on notice and correspondence
Resolved, on the motion of Ms Voltz: That, according to section 4 of the Parliamentary Papers
(Supplementary Provisions) Act 1975 and Standing Order 223(1), the Committee authorise the publication of:
 Answers to questions on notice provided by the LTCSA on 17 June 2010.
 Email from Ms Amy Mai to Senior Council Officer, 16 September 2010 providing a breakdown of
LTCSA participants' care and support expenses to 30 June 2010.

6.

***

7.

***

8.

Adjournment
The Committee adjourned at 10.50am until Monday 25 October 2010 at 9.30am, Room 1102.

Rachel Callinan
Clerk to the Committee
Draft Minutes No 54
Monday 8 November 2010
Room 1102, Parliament House, Sydney, at 2.00 pm
1.

Members present
Ms Robertson (Chair)
Mr Ajaka
Mr Donnelly
Ms Voltz

2.

Minutes
Resolved, on the motion of Ms Voltz: That Draft Minutes No 53 be confirmed.
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3.

10th Review of the MAA and the MAC and 3rd Review of the LTCSA and the LTCSAC
3.1
Submission
Resolved, on the motion of Mr Donnelly: That, according to section 4 of the Parliamentary Papers
(Supplementary Provisions) Act 1975 and Standing Order 223(1), the Committee authorise the publication of
Submission No 19.
3.2
Chair’s draft report
The Chair’s tabled her draft report entitled Review of the exercise of the functions of the Lifetime Care
and Support Authority and the Lifetime Care and Support Advisory Council – Third Report, which,
having been previously circulated, was taken as being read.
Chapter 1 read.
Resolved, on the motion of Ms Voltz: That Chapter 1 be adopted.
Chapter 2 read.
Resolved, on the motion of Mr Ajaka: That Chapter 2 be adopted.
Chapter 3 read.
Resolved, on the motion of Mr Donnelly: That Recommendation 1 be adopted.
Resolved, on the motion of Ms Voltz: That Chapter 3 be adopted.
Chapter 4 read.
Resolved, on the motion of Mr Ajaka: That Recommendation 2 be adopted.
Resolved, on the motion of Mr Donnelly: That Recommendation 3 be adopted.
Resolved, on the motion of Ms Voltz: That Recommendation 4 be adopted.
Resolved, on the motion of Mr Ajaka: That Recommendation 5 be adopted.
Resolved, on the motion of Mr Donnelly: That Chapter 4 be adopted.
Chapter 5 read.
Resolved, on the motion of Ms Voltz: That Recommendation 6 be adopted.
Resolved, on the motion of Mr Ajaka: That Recommendation 7 be adopted.
Resolved, on the motion of Mr Donnelly: That Recommendation 8 be adopted.
Resolved, on the motion of Ms Voltz: That Recommendation 9 be adopted.
Resolved, on the motion of Mr Ajaka: That Chapter 5 be adopted.
Chapter 6 read.
Resolved, on the motion of Mr Donnelly: That Recommendation 10 be adopted.
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Resolved, on the motion of Ms Voltz That Recommendation 11 be adopted.
Resolved, on the motion of Mr Ajaka: That Recommendation 12 be adopted.
Resolved, on the motion of Mr Donnelly: That Chapter 6 be adopted.
Resolved, on the motion of Ms Voltz: That the draft report be the report of the Committee and presented
to the House according to Standing Order 226(1).
Resolved, on the motion of Mr Ajaka: That the Committee present the report to the House, together with
transcripts of evidence, submissions, tabled documents, answers to questions on notice, minutes of
proceedings and correspondence relating to the Inquiry, except for documents kept confidential by
resolution of the Committee.
Resolved on the motion of Mr Donnelly: That the Committee Secretariat corrects any typographical and
grammatical errors prior to tabling.
The Chair advised that the Chair's Foreword and the media release announcing the tabling of the Review
of the exercise of the functions of the Lifetime Care and Support Authority and the Lifetime Care and
Support Advisory Council – Third Report would be circulated to the Committee via email.
3.

Adjournment
The Committee adjourned at 2.15 pm until 9.30 am on Monday 22 November 2010 in Room 1102.

Rachel Callinan
Clerk to the Committee
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