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Promoting the administration of 
justice 
The NSW justice system is built on the principle 
that justice is best served when a fiercely 
independent Bar is available and accessible to 
everyone: to ensure all people can access 
independent advice and representation, and fearless 
specialist advocacy, regardless of popularity, belief, 
fear or favour. 

NSW barristers owe their paramount duty to the 
administration of justice. Our members also owe 
duties to the Courts, clients, and colleagues. 

The Association serves our members and the public 
by advocating to government, the Courts, the 
media and community to develop laws and policies 
that promote the Rule of Law, the public good, the 
administration of and access to justice. 

The New South Wales Bar 
Association
The Association is a voluntary professional 
association comprised of more than 2,400 barristers 
who principally practise in NSW. We also include 
amongst our members judges, academics, and 
retired practitioners and judges.  

Under our Constitution, the Association is 
committed to the administration of justice, making 
recommendations on legislation, law reform and the 
business and procedure of Courts, and ensuring the 
benefits of the administration of justice are 
reasonably and equally available to all members of 
the community.  

If you would like any further information regarding 
this submission, please contact the Association’s 
Department of Policy and Law Reform on 
02 9232 4055.
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A .   I n t r o d u c t i o n  

1. The New South Wales Bar Association thanks the Legislative Assembly Committee on Law 

and Safety for the opportunity to make a contribution to the Inquiry into ‘Community Safety 

in regional and rural communities’. The Association has made previous submissions to the 

NSW Parliament on a range of related issues including the adequacy of youth diversion 

programs in NSW, the review of the age of criminal responsibility in NSW and the 

incarceration rates of First Nations peoples which we invite the Committee to consider.  

2. There are many well-known risk factors that are associated with children and young people 

coming into contact with the criminal justice system.1 These factors include an array of 

vulnerabilities, experiences of disadvantage including dislocation from education, mental 

illness, lack of access to stable housing, limited employment opportunities, family violence and 

youth disengagement.2 Often, the interplay of these risk factors for young people results in 

complex disadvantage, which is often geographically concentrated and persistent in regional 

and rural areas.3 The risk factors identified above for young people coming into contact with 

the justice system are often further compounded for First Nations peoples.4 This has 

contributed to the grossly disproportionate incarceration of First Nations young people.5  

3. Acknowledging the underlying factors of youth crime requires recognition that community 

safety cannot be enhanced by criminal justice responses alone. Meaningful and sustainable 

change requires significant investment to ensure children and young people, including those 

with complex needs, have stable housing, are engaged in education and have access to support 

services they need in their own communities. This will require identifying service gaps in 

regional and rural communities, consultation with those communities about how best to 

address service shortages and significant resources to deliver the services required to support 

children and young people in those areas. Until equality of access to services is seriously 

addressed, community safety in regional and rural communities will remain at risk.  

                                                           
1 Australian Institute of Criminology, ‘Australia’s youth: Crime and violence’ (25 June 2021).  
2 C Malvaso, et al., Australian Institute of Criminology, ‘Adverse childhood experiences and trauma among young people 
in the youth justice system’, Trends and Issues in crime and criminal justice no. 651 (June 2022).  
3 Australian Institute of Health and Welfare, ‘Youth justice in Australia 2020-21’ (31 March 2022).   
4 The Law Council of Australia, The Justice Project Final Report – Part 1, ‘Aboriginal and Torres Strait Islander People’ 
(August 2018).  
5 Australian Institute of Health and Welfare, ‘Youth detention population in Australia 2022’ (13 December 2022).  

https://www.parliament.nsw.gov.au/ladocs/submissions/59834/Submission%2022.pdf
https://www.parliament.nsw.gov.au/ladocs/submissions/59834/Submission%2022.pdf
https://nswbar.asn.au/uploads/pdf-documents/submissions/NSW_Bar_Association_-_submission_to_COAG_-_minimum_age_of_criminal_responsibility.pdf
https://nswbar.asn.au/docs/webdocs/ALRC84.pdf
https://www.aihw.gov.au/reports/children-youth/crime
https://www.aic.gov.au/sites/default/files/2022-06/ti651_adverse_childhood_experiences_and_trauma_among_young-people.pdf
https://www.aic.gov.au/sites/default/files/2022-06/ti651_adverse_childhood_experiences_and_trauma_among_young-people.pdf
https://www.aihw.gov.au/getmedia/10da194d-5756-4933-be0a-29d41743d79b/aihw-juv-138.pdf?v=20230605182446&inline=true
https://lawcouncil.au/files/web-pdf/Justice%20Project/Final%20Report/Aboriginal%20and%20Torres%20Strait%20Islander%20People%20%28Part%201%29.pdf
https://www.aihw.gov.au/reports/youth-justice/youth-detention-population-in-australia-2022/contents/understanding-youth-detention-in-australia/aboriginal-and-torres-strait-islander-people
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4. With respect to decisions and delivery of services to First Nations children and young people, 

it is critical that these decisions are led by First Nations people whom the services are designed 

to support, and that investment is directed at building the capacity of First Nations 

organisations to deliver services and supports. 

5. There is a long history of inquiries considering the issues which are the subject of this Inquiry.6 

It is critical that the reports and recommendations are carefully considered, and that this 

Inquiry takes account of and builds upon that comprehensive work to reduce duplication and 

to ensure its findings are properly evidence based.  

6. The Association is of the view that the following key issues should be central to this Inquiry 

and will provide solutions to its aims: 

a. Raising the age of criminal responsibility from 10 to 14 years of age; 

b. Supporting and expanding diversion opportunities for young people; 

c. Reforming the Young Offenders Act 1997 (NSW) and the Bail Act 2013 (NSW); 

d. Expanding the availability and quality of bail supervision and bail support for young 

people; and 

e. Increasing funding for, and the expansion of, services to support young people.  

7. The Association acknowledges the legitimate concerns expressed by regional and rural 

communities across NSW about community safety, and the serious and long-lasting impacts 

of crime on victims and their families. A focus on addressing the risk factors associated with 

                                                           
6 See, for example, Parliament of NSW Committee on Children and Young People, Child Protection and Social Services 
System (December, 2022); Parliament of NSW Committee on Children and Young People, Support for Children of 
Imprisonment Parents in NSW (June, 2022); NSW Parliament Legislative Council Select Committee, The High Level of 
First Nations People in Custody and Oversight and Review of Deaths in Custody – Report No 1 (April, 2021); NSW 
Parliament, Special Commission of Inquiry into Crystal Methamphetamine and Other Amphetamine-Type Stimulants 
(January, 2020); NSW Ministerial Review into the Riot at Frank Baxter Detention Centre 21 and 22 July 2019 (August, 
2019); NSW Inspector Of Custodial Services, Use of Force, Separation, Segregation and Confinement in New South 
Wales Youth Justice Centres (November, 2018); NSW Legislative Assembly Committee on Law and Safety, Inquiry into 
the Adequacy of Youth Diversionary Programs in New South Wales (September, 2018); The Law Council of Australia, 
The Justice Project - Final Report (August, 2018); Northern Territory Royal Commission and Board of Inquiry into the 
Protection and Detention of Children in the Northern Territory (November 2017); Australian Law Reform Commission, 
Pathways to Justice – An Inquiry into the Incarceration Rate of Aboriginal and Torres Strait Islander Peoples – Final 
Report (December, 2017); Audit Office of NSW, Re-integrating young offenders into the community after detention 
(April, 2016). 

https://www.parliament.nsw.gov.au/ladocs/inquiries/2620/Report%20-%20Child%20protection%20and%20social%20services%20system.PDF
https://www.parliament.nsw.gov.au/ladocs/inquiries/2620/Report%20-%20Child%20protection%20and%20social%20services%20system.PDF
https://www.parliament.nsw.gov.au/ladocs/inquiries/2572/Committee%20on%20Children%20and%20Young%20People%20-%20Support%20for%20children%20of%20imprisoned%20parents%20in%20NSW.pdf
https://www.parliament.nsw.gov.au/ladocs/inquiries/2572/Committee%20on%20Children%20and%20Young%20People%20-%20Support%20for%20children%20of%20imprisoned%20parents%20in%20NSW.pdf
https://www.parliament.nsw.gov.au/lcdocs/inquiries/2602/Report%20No%201%20-%20First%20Nations%20People%20in%20Custody%20and%20Oversight%20and%20Review%20of%20Deaths%20in%20Custody.pdf
https://www.parliament.nsw.gov.au/lcdocs/inquiries/2602/Report%20No%201%20-%20First%20Nations%20People%20in%20Custody%20and%20Oversight%20and%20Review%20of%20Deaths%20in%20Custody.pdf
https://www.nsw.gov.au/sites/default/files/noindex/2023-07/Special-inquiry-ice-report-volume-1a.pdf
https://psa.asn.au/wp-content/uploads/2019/10/ministerial-review-into-frank-baxter.pdf
https://inspectorcustodial.nsw.gov.au/documents/inspection-reports/use-of-force-separation-segregation-and-confinement-in-nsw-juvenile-justice-centres.pdf
https://inspectorcustodial.nsw.gov.au/documents/inspection-reports/use-of-force-separation-segregation-and-confinement-in-nsw-juvenile-justice-centres.pdf
https://www.parliament.nsw.gov.au/ladocs/inquiries/2464/Report%20Adequacy%20of%20Youth%20Diversionary%20Programs%20in%20NSW.PDF
https://www.parliament.nsw.gov.au/ladocs/inquiries/2464/Report%20Adequacy%20of%20Youth%20Diversionary%20Programs%20in%20NSW.PDF
https://lawcouncil.au/justice-project/final-report
https://www.royalcommission.gov.au/system/files/2020-09/report-overview.pdf
https://www.royalcommission.gov.au/system/files/2020-09/report-overview.pdf
https://www.alrc.gov.au/wp-content/uploads/2019/08/final_report_133_amended1.pdf
https://www.alrc.gov.au/wp-content/uploads/2019/08/final_report_133_amended1.pdf
https://www.audit.nsw.gov.au/sites/default/files/pdf-downloads/2016_Apr_Report_Reintegrating_Young_Offenders_Into_the_Community_After_Detention.pdf
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juvenile crime underscores the importance of implementing evidence-based solutions rather 

than punitive measures that may entrench the underlying problems.   

8. The Association strongly supports increased funding for youth diversion and justice 

reinvestment (including resources to support raising the age of criminal responsibility and 

other legislative reform) to provide the greatest long-term return on investment, to reduce 

recidivism, increase community safety, improve the wellbeing of children and provide children 

and young people with opportunities to contribute positively to their communities.  

B .   R a i s i n g  t h e  a g e  o f  c r i m i n a l  r e s p o n s i b i l i t y  f r o m  1 0  t o  
1 4  y e a r s  o f  a g e  

9. The Association maintains its strong support of reform to raise the age of criminal 

responsibility in NSW from 10 to 14 years of age, and advocates for culturally competent 

treatment, education and rehabilitation as an alternative to the criminalisation of children 

under the age of 14.7 This position was articulated in our submission to the Council of 

Attorney-General’s Working Group on the Review of the Age of Criminal Responsibility and 

is reflected in the Law Council of Australia’s Policy Statement on Minimum Age of Criminal 

Responsibility.8 We enclose a copy of our submission.  

10. Since then, the Standing Council of Attorneys-General Age of Criminal Responsibility 

Working Group Report has provided advice on support services that could be provided to 

children aged below any revised age of criminal responsibility.9 The Report identifies ‘key 

concepts’ that should underpin all elements of minimum age reform, including regard for the 

best interests of the child, community safety and the experience of victims, and emphasises 

the need for holistic, locally and culturally tailored, evidence based approaches.10 

11. By raising the age of criminal responsibility, children under the age of 14 would be removed 

from the criminal justice system from the point of intervention. A change to the age of criminal 

responsibility should be viewed as part of a holistic reform that shifts the focus from punitive 

                                                           
7 See NSW Bar Association Submission, Council of Attorneys-General – Age of Criminal Responsibility Working Group 
Review (4 March 2020).  
8 Australian Medical Association and Law Council of Australia, Joint Policy Statement on the Minimum Age of Criminal 
Responsibility (17 December 2019); Law Council of Australia, Responses to Children under the Minimum Age of 
Criminal Responsibility Position Paper (Addendum to the Policy Statement on the Minimum Age of Criminal 
Responsibility) (25 June 2022).  
9 Standing Council of Attorneys-General, Age of Criminal Responsibility Working Group Report (September 2023).  
10 Ibid, p 8.  

https://nswbar.asn.au/uploads/pdf-documents/submissions/NSW_Bar_Association_-_submission_to_COAG_-_minimum_age_of_criminal_responsibility.pdf
https://nswbar.asn.au/uploads/pdf-documents/submissions/NSW_Bar_Association_-_submission_to_COAG_-_minimum_age_of_criminal_responsibility.pdf
https://nswbar.asn.au/uploads/pdf-documents/submissions/NSW_Bar_Association_-_submission_to_COAG_-_minimum_age_of_criminal_responsibility.pdf
https://lawcouncil.au/publicassets/20fb2a76-c61f-ea11-9403-005056be13b5/AMA%20and%20LCA%20Policy%20Statement%20on%20Minimum%20Age%20of%20Criminal%20Responsibility.pdf
https://lawcouncil.au/publicassets/20fb2a76-c61f-ea11-9403-005056be13b5/AMA%20and%20LCA%20Policy%20Statement%20on%20Minimum%20Age%20of%20Criminal%20Responsibility.pdf
https://lawcouncil.au/publicassets/6fdc725a-60f7-ec11-945c-005056be13b5/Position%20Paper%20-%20Responses%20to%20children%20under%20the%20MACR.pdf
https://lawcouncil.au/publicassets/6fdc725a-60f7-ec11-945c-005056be13b5/Position%20Paper%20-%20Responses%20to%20children%20under%20the%20MACR.pdf
https://apo.org.au/sites/default/files/resource-files/2023-12/apo-nid325209.pdf
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to rehabilitative and welfare-oriented responses for young people. Community-led, evidence-

based solutions provide a more durable and cost-effective approach to increasing community 

safety.11 

C .   S u p p o r t i n g  a n d  e x p a n d i n g  d i v e r s i o n  o p p o r t u n i t i e s  f o r  
y o u n g  p e o p l e  

12. The Association strongly supports greater resourcing of diversionary programs for young 

offenders in regional and rural communities.12  

13. Diversionary programs are those which seek to ‘divert’ a young person away from the criminal 

justice system, and instead direct them towards treatment, education and rehabilitation that 

addresses their offending behaviour. Opportunities for diversion can be ‘located, created and 

conceptualised at every stage of a young person’s life and at every point of contact with the 

justice system’.13 Diversionary programs may include:  

a. early intervention programs that address vulnerabilities to stop a young person 

engaging in criminal behaviour;  

b. pre-court diversion options that the police and courts can use under the Young Offenders 

Act 1997 (NSW) (see below at [32]-[38]); 

c. pre-sentence diversion; and 

d. post-conviction diversion.14   

14. The rationale for diversionary programs is clear and compelling. Diversionary programs can 

help break the concerning nexus that exists between early contact with the criminal justice 

system and subsequent juvenile and adult re-offending. Early and frequent contact with the 

police, courts and detention is a recognised pathway towards repeated criminal offending and 

                                                           
11 Parliament of Australia Legal and Constitutional Affairs Committee, ‘Value of a justice reinvestment approach to 
criminal justice in Australia’ Report (June 2013), ch 7; Parliament of Australia Senate Finance and Public Administration 
References Committee, ‘Inquiry into Access to Legal Assistance Services’, Submission 11, Just Reinvest NSW (30 April 
2015). 
12 The NSW Bar Association’s submission to the ALRC Discussion Paper on Incarceration Rates of Aboriginal and 
Torres Strait Islander Peoples supported the fundamental premise of justice reinvestment that a fiscal mechanism is 
required to support the long-term and sustainable funding of early intervention, crime prevention and diversionary 
measures.    
13 NSW Parliament Legislative Assembly of NSW Committee on Law and Safety, Inquiry into the Adequacy of Youth 
Diversionary Programs in NSW, Submission 19, President of the Children’s Court of NSW (8 February 2018).   
14 NSW Parliament Legislative Assembly of NSW Law and Safety Committee, Report on the Adequacy of Youth 
Diversionary Programs in New South Wales (September 2018), [1.6].  

https://www.aph.gov.au/parliamentary_business/committees/senate/legal_and_constitutional_affairs/completed_inquiries/2010-13/justicereinvestment/report/%7E/media/wopapub/senate/committee/legcon_ctte/completed_inquiries/2010-13/justice_reinvestment/report/c07.ashx
https://www.aph.gov.au/parliamentary_business/committees/senate/legal_and_constitutional_affairs/completed_inquiries/2010-13/justicereinvestment/report/%7E/media/wopapub/senate/committee/legcon_ctte/completed_inquiries/2010-13/justice_reinvestment/report/c07.ashx
https://www.aph.gov.au/DocumentStore.ashx?id=cb97b4c9-d6e8-46a2-9be0-89f9bab6565b&subId=350666
https://www.alrc.gov.au/wp-content/uploads/2019/08/88._nsw_bar_association.pdf
https://www.parliament.nsw.gov.au/ladocs/submissions/59799/Submission%2019.pdf
https://www.parliament.nsw.gov.au/ladocs/inquiries/2464/Report%20Adequacy%20of%20Youth%20Diversionary%20Programs%20in%20NSW.PDF
https://www.parliament.nsw.gov.au/ladocs/inquiries/2464/Report%20Adequacy%20of%20Youth%20Diversionary%20Programs%20in%20NSW.PDF
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imprisonment during adulthood.15 Youth detention, in particular, is associated with poor 

physical and mental health outcomes, social exclusion, relationship disruption and 

disengagement from education. These social harms often lead to recidivism and cyclical 

involvement with the criminal justice system.16 

15. Diversionary programs more effectively target the underlying causes of offending behaviour, 

rather than merely the consequences of it.17 It is the common experience of lawyers working 

with young people in the criminal justice system that factors such as socio-economic 

disadvantage and poverty, poor mental health, abuse and neglect, trauma and family violence 

impact a child’s development and contribute to their offending behaviour. Young people with 

intellectual and psychosocial disabilities are also at greater risk of involvement in the criminal 

justice system, recidivism and incarceration,18 as are children in Out-of-Home-Care.19 

16. There is a moral and practical imperative to ensure that vulnerable children are provided 

adequate treatment, care and support, rather than being drawn into the criminal justice system. 

The community is better protected in the longer term by efforts to prevent and reduce 

offending. 

17. The need for diversionary programs is particularly acute in remote, rural and regional areas. 

Young people in those areas are less likely to be diverted from the criminal justice system than 

those who have committed an offence in a metropolitan area.20 This may be due to both an 

underutilisation of existing diversionary options and the insufficient availability of quality 

diversionary programs.21 This emphasises the need to both adequately fund diversionary 

                                                           
15 C Cunneen, ‘Arguments for Raising the Minimum Age of Criminal Responsibility’, (Research Report Comparative 
Youth Penalty Project, University of New South Wales, 2017), citing e.g. Chen et al., 'The Transition from Juvenile to 
Adult Criminal Careers' (Research Paper, BOCSAR, 2005); J Payne, ‘Recidivism in Australia: Findings and Future 
Research’ (Research and Public Policy Series No. 80, Australian Institute of Criminology, 2007); W Agnew-Pauley and J 
Holmes, Re-offending in NSW (NSW Bureau of Crime Statistics and Research Issue paper no 108, August 2015). 
16 See The Senate Legal and Constitutional Affairs References Committee, Value of justice reinvestment approach to 
criminal justice in Australia (June 2013), [2.60], [3.22]-[3.23]. 
17 Australian Law Reform Commission, Seen and heard: Priority for children in the legal process (ALRC Report 84), [18.37].  
18 Australian Human Rights Commission, Information concerning Australia’s compliance with Convention on the Rights 
of Persons with Disabilities (25 July 2019); see also NSW Health and NSW Juvenile Justice, 2015 Young People in 
Custody Health Survey: Key Findings for All Young People (2016). 
19 M Davis, ‘Family is Culture – Final Report. Independent Review into Aboriginal Out-of-Home Care in NSW’ (2019); 
A Zhou, ‘Pathways of Care Longitudinal Study: Outcomes of Children and Young People in Out-of-Home Care in 
NSW Offending Among Young People in Contact with the Out-of-Home Care System’ Research Report No. 18 (2020), 
p 28. 
20 NSW Parliament Legislative Assembly of NSW Law and Safety Committee, Report on the Adequacy of Youth 
Diversionary Programs in New South Wales (September 2018), [3.3].  
21 Ibid, ch 3.  

https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/Completed_inquiries/2010-13/justicereinvestment/report/%7E/media/wopapub/senate/committee/legcon_ctte/completed_inquiries/2010-13/justice_reinvestment/report/report.ashx
https://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/Completed_inquiries/2010-13/justicereinvestment/report/%7E/media/wopapub/senate/committee/legcon_ctte/completed_inquiries/2010-13/justice_reinvestment/report/report.ashx
https://www.alrc.gov.au/wp-content/uploads/2019/08/ALRC84.pdf
https://humanrights.gov.au/our-work/legal/submission/information-concerning-australias-compliance-convention-rights-persons
https://humanrights.gov.au/our-work/legal/submission/information-concerning-australias-compliance-convention-rights-persons
https://www.nsw.gov.au/sites/default/files/2022-05/2015_YPiCHS_Full_report.pdf
https://www.nsw.gov.au/sites/default/files/2022-05/2015_YPiCHS_Full_report.pdf
https://www.parliament.nsw.gov.au/ladocs/inquiries/2464/Report%20Adequacy%20of%20Youth%20Diversionary%20Programs%20in%20NSW.PDF
https://www.parliament.nsw.gov.au/ladocs/inquiries/2464/Report%20Adequacy%20of%20Youth%20Diversionary%20Programs%20in%20NSW.PDF
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programs, and also educate and train participants in the criminal justice system about their 

availability. Together, this will encourage a cultural shift towards youth diversion.  

18. The Association emphasises the important role of First Nations controlled organisations in the 

provision of diversionary programs. It is a shameful reality that First Nations children are 

grossly overrepresented in the criminal justice system. In the June quarter of 2023, First 

Nations young people represented 63 per cent of all young people in custody nationally, despite 

being only 5.7 per cent of the total population aged 10-17 years old.22 In December 2023, 61.5 

per cent of detainees in NSW were First Nations, an increase of 52.9 per cent since December 

2021. The rates of First Nations young people on remand had increased by 64.7 per cent since 

December 2021, while short term remand rates (that is, those who spend less than 2 days on 

remand) had increased by 19 per cent over the previous 12 months.23   

19. First Nations organisations are best placed to lead efforts to develop culturally safe and 

competent alternatives to detention for First Nations young people. These organisations 

should be appropriately resourced and structurally integrated into diversion processes. We urge 

this Inquiry to recommend implementation of the priority reforms pursuant to the National 

Agreement on Closing the Gap as a framework for working with First Nations Controlled 

Organisations to address the needs of First Nations children and young people in rural and 

regional communities.24     

20. While the wellbeing of children and young people should be the paramount consideration, a 

fiscal opportunity exists to reallocate funding from the criminal prosecution and detention of 

children to their treatment, education and rehabilitation. According to evidence given by the 

NSW Department of Communities and Justice (DCJ) in Budget Estimates on 30 August 2022, 

it costs $1,956 per child per day to hold a child in youth detention; equivalent to up to $713,940 

per year.25 It is understood this figure is approaching $1 million per child, per year in 2023-

24.26 The Association supports the fundamental premise of the Justice Reinvestment 

                                                           
22 Australian Institute of Health and Welfare, Youth detention population in Australia 2023 (December 2023).  
23 NSW Bureau of Crime Statistics and Research, Closing the Gap Quarterly Report on Aboriginal overrepresentation in 
the criminal justice system (December 2023). 
24 Department of the Prime Minister and Cabinet, Parties to the National Agreement on Closing the Gap, ‘Priority 
Reform Areas for Joint National Action’. 
25 NSW Parliament Portfolio Committee No. 5 – Regional NSW and Stronger Communities, Transcript of Committee 
Proceedings, ‘Examination of proposed expenditure for the portfolio areas’ (30 August 2022), p 43-44.  
26 NSW Department of Communities and Justice, “Customer Service and Digital Government, Emergency Services, 
Youth Justice”, Portfolio Committee No. 8 - Customer Service, Budget Estimates 2023-2024 hearing of 31 October 
2023, p 63. 

https://www.closingthegap.gov.au/national-agreement/national-agreement-closing-the-gap/6-priority-reform-areas
https://www.closingthegap.gov.au/national-agreement/national-agreement-closing-the-gap/6-priority-reform-areas
https://www.aihw.gov.au/reports/youth-justice/youth-detention-population-in-australia-2023/contents/summary#how-many-First-Nations.
https://www.bocsar.nsw.gov.au/Documents/Aboriginal%20over-rep/CJS-Aboriginal-over-representation-Youth-dec-2023.pdf
https://www.bocsar.nsw.gov.au/Documents/Aboriginal%20over-rep/CJS-Aboriginal-over-representation-Youth-dec-2023.pdf
https://www.closingthegap.gov.au/national-agreement/national-agreement-closing-the-gap/6-priority-reform-areas
https://www.closingthegap.gov.au/national-agreement/national-agreement-closing-the-gap/6-priority-reform-areas
https://www.parliament.nsw.gov.au/lcdocs/transcripts/3034/Transcript%20-%20PC%205%20-%20Families%20and%20Communities%20Disability%20Services%20-%2030%20August%202022%20-%20CORRECTED.pdf
https://www.parliament.nsw.gov.au/lcdocs/transcripts/3034/Transcript%20-%20PC%205%20-%20Families%20and%20Communities%20Disability%20Services%20-%2030%20August%202022%20-%20CORRECTED.pdf
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framework as a sound fiscal mechanism to support long-term and sustainable funding of 

diversionary measures.27 

Y o u t h  K o o r i  C o u r t  

21. While the Association expresses its support for a broad range of diversionary mechanisms, this 

submission highlights the work of the Youth Koori Court as an exemplar example of a 

culturally safe, holistic and coordinated approach to diversion. The Association has supported 

the Youth Koori Court since its inception as a pilot program in Parramatta in 2015.  

22. The Youth Koori Court has the same powers as the Children’s Court, but modifies court 

procedures to better involve Aboriginal and Torres Strait Islander young people, their families 

and their communities.28 The Youth Koori Court uses a deferred sentencing model.29 On 

acceptance into the program, a young person is allocated a casework co-ordinator. A 

conference is held between the young person, their caseworker, Elders and other First Nations 

community members, the young person’s legal representative, family members, other support 

officers and the magistrate. Participants are seated at an oval table, and a young person is 

encouraged to speak openly about their offending and the key issues that are contributing to 

their behaviour.30  

23. As part of this process, young people are assisted in developing an Action and Support Plan 

(ASP) that identifies and addresses risk factors. The plan is individually tailored and can meet 

a wide variety of needs, including housing, education, employment and personal health. The 

plan also reinforces cultural connections and knowledge.31  

24. The young person’s efforts and progress on the ASP over a period of months is taken into 

account when the young person is sentenced.32 Successful completion of a program is 

acknowledged with a culturally appropriate graduation ceremony. In 2022, the graduation rate 

                                                           
27 See NSW Bar Association submission, Submission 88 to ALRC Pathways to Justice Report, [186]; NSW Parliament 
Legislative Assembly of NSW Committee on Law and Safety, Inquiry into the Adequacy of Youth Diversionary 
Programs in NSW, Submission 21, Just Reinvest NSW (13 February 2018). 
28 Children’s Court NSW, Youth Koori Court (webpage available here).  
29 Relying on the powers in the Children (Criminal Proceedings) Act 1987, s 33(1)(c2). 
30 Uncle D Williams et al., “Youth Koori Court, Review of Parramatta Pilot Program”, Western Sydney University 
Aboriginal and Torres Strait Islander Employment and Engagement Advisory Board, 2017 (available here). 
31 Ibid.  
32 Ibid.  

https://www.alrc.gov.au/wp-content/uploads/2019/08/88._nsw_bar_association.pdf
https://www.parliament.nsw.gov.au/ladocs/submissions/59833/Submission%20No%2021%20-%20Just%20Reinvest%20NSW.pdf
https://childrenscourt.nsw.gov.au/criminal/koori-court.html
https://www.westernsydney.edu.au/__data/assets/pdf_file/0008/1394918/YKC_review_Oct_24_v2.pdf
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was approximately 60 per cent of participants.33 Participants were 40 percent less likely to be 

sentenced to a Juvenile Custodial Order.34  

25. In 2018, Judge Peter Johnstone (then President of the Children’s Court NSW) stated:  

“The Youth Koori Court is an excellent example of a holistic process which involves 
interventions and collaboration amongst professionals to identify relevant risk factors 
which impact on a young person’s continued involvement with the justice system, and 
actively monitors the holistic interventions implemented to address these risk factors.”35 

26. In June 2022, an independent evaluation of the Youth Koori Court commissioned by the DCJ 

made the following key findings:36  

a. There was overwhelming support for the Youth Koori Court from its staff and 

stakeholders, as well as participants and their family members, based on the perception 

and experience of the Youth Koori Court achieving better outcomes for First Nations 

young people and for the criminal justice system. 

b. The Youth Koori Court is successful in identifying participant needs and risk factors 

to reduce offending, in areas of empowerment, housing, health, employment, 

education and skills, safety and social/cultural outcomes.  

c. The Youth Koori Court made the greatest contribution to the intermediate outcomes 

for participants in the areas of:  

i. empowerment – increasing trust in the system; 

ii. social and cultural – reconnection to and engagement with cultural support; 

iii. safety – reduced probability of being sentenced to detention and reduced 

probability of reoffending.37  

d. Every dollar invested in a Youth Koori Court results in a $2 return to the community.38 

                                                           
33 Inside Policy on behalf of the NSW Department of Communities and Justice, An evaluation of the Youth Koori 
Court Process (6 June 2022).  
34 E Ooi and S Rahman, NSW Bureau of Crime Statistics and Research, ‘The impact of the NSW Youth Koori Court on 
sentencing and re-offending outcomes’, Crime and Justice Bulletin No 248 (April 2022).  
35 NSW Parliament Legislative Assembly of NSW Committee on Law and Safety, Inquiry into the Adequacy of Youth 
Diversionary Programs in NSW, Submission 19, President of the Children’s Court of NSW (8 February 2018).   
36 Inside Policy on behalf of the NSW Department of Communities and Justice, An evaluation of the Youth Koori 
Court Process (6 June 2022). 
37 See also E Ooi and S Rahman, NSW Bureau of Crime Statistics and Research, ‘The impact of the NSW Youth Koori 
Court on sentencing and re-offending outcomes’, Crime and Justice Bulletin No 248 (April 2022). 
38 Inside Policy on behalf of the NSW Department of Communities and Justice, An evaluation of the Youth Koori 
Court Process (6 June 2022), p 7.  

https://childrenscourt.nsw.gov.au/documents/reports/An_evaluation_of_the_Youth_Koori_Court_Process.pdf
https://childrenscourt.nsw.gov.au/documents/reports/An_evaluation_of_the_Youth_Koori_Court_Process.pdf
https://childrenscourt.nsw.gov.au/documents/reports/2022-Report-Impact-NSW_Youth-Koori-Court-on-sentencing-and-reoffending-outcomes-V8.pdf
https://childrenscourt.nsw.gov.au/documents/reports/2022-Report-Impact-NSW_Youth-Koori-Court-on-sentencing-and-reoffending-outcomes-V8.pdf
https://www.parliament.nsw.gov.au/ladocs/submissions/59799/Submission%2019.pdf
https://childrenscourt.nsw.gov.au/documents/reports/An_evaluation_of_the_Youth_Koori_Court_Process.pdf
https://childrenscourt.nsw.gov.au/documents/reports/An_evaluation_of_the_Youth_Koori_Court_Process.pdf
https://childrenscourt.nsw.gov.au/documents/reports/2022-Report-Impact-NSW_Youth-Koori-Court-on-sentencing-and-reoffending-outcomes-V8.pdf
https://childrenscourt.nsw.gov.au/documents/reports/2022-Report-Impact-NSW_Youth-Koori-Court-on-sentencing-and-reoffending-outcomes-V8.pdf
https://childrenscourt.nsw.gov.au/documents/reports/An_evaluation_of_the_Youth_Koori_Court_Process.pdf
https://childrenscourt.nsw.gov.au/documents/reports/An_evaluation_of_the_Youth_Koori_Court_Process.pdf
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27. The Youth Koori Court currently only operates in Parramatta, Surry Hills and Dubbo. The 

court in Dubbo was the third to open, in July 2023, and the first to operate in a regional area.39 

The Association is eager to see the expansion of the Youth Koori Court to service more 

communities, to support and divert as many young people as possible.  

28. Access to alternatives to incarceration, such as through the Youth Koori Court, to ensure any 

alternative sentencing options are viable and continue to be safe for the community, is 

undermined by the lack of available services in regional and rural communities (see below from 

[65]).40 This has resulted in increased rates of incarceration, despite evidence that detention is 

neither a deterrent nor effective in reducing recidivism for young people.41  

29. The Association encourages continued qualitative and quantitative evaluation of the Youth 

Koori Court. In particular, it is noted that the June 2022 independent evaluation called for a 

closer examination of withdrawals and discharges from the program in order to improve the 

graduation rate from the Youth Koori Court program.  

30. More broadly, the Association supports the expansion of community-based sentencing options 

in regional and rural areas, including through the availability of accessible and appropriate 

critical support services and diversionary programs, considered further below. The Association 

reiterates that culturally appropriate and tailored sentencing has the capacity to target the 

underlying causes which contribute to a young person’s offending, and to address the 

offending behaviour in a proportionate manner. Structuring a sentence around an individual’s 

circumstances, which can be most effectively achieved through diversionary models such as 

the Youth Koori Court, may render the sentencing outcomes more realistic and achievable, 

particularly as the young person is provided with some form of indirect ownership over their 

own sentencing outcomes.42 

                                                           
39 Z Marlan, ABC Western Plains, ‘Youth Koori Court opens in Dubbo to offer troubled Indigenous youths ‘another 
way’’ (21 July 2023).   
40 Australian Law Reform Commission, Pathways to Justice – Inquiry into the Incarceration Rate of Aboriginal and 
Torres Strait Islander Peoples (ALRC Report 133) ‘Availability and flexibility of community-based sentencing options’ 
(11 January 2018).   
41 J Payne, Australian Institute of Criminology, ‘Recidivism in Australia: findings and future research’, Australian 
Institute of Criminology, Research and Public Policy Series No. 80 (2007).  
42 Australian Law Reform Commission, Pathways to Justice – An Inquiry into the Incarceration Rate of Aboriginal and 
Torres Strait Islander Peoples, NSW Bar Association Submission, Submission 88, (15 September 2017), p 14. 

https://www.abc.net.au/news/2023-07-21/youth-koori-court-opens-dubbo-indigenous-youth-artwork/102631564
https://www.abc.net.au/news/2023-07-21/youth-koori-court-opens-dubbo-indigenous-youth-artwork/102631564
https://www.alrc.gov.au/publication/pathways-to-justice-inquiry-into-the-incarceration-rate-of-aboriginal-and-torres-strait-islander-peoples-alrc-report-133/7-community-based-sentences/availability-and-flexibility-of-community-based-sentencing-options/
https://www.aic.gov.au/sites/default/files/2020-05/rpp080.pdf
https://nswbar.asn.au/uploads/pdf-documents/submissions/ALRC84.pdf
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D .   R e f o r m i n g  t h e  Y o u n g  O f f e n d e r s  A c t  1 9 9 7  ( N S W )  a n d  
t h e  B a i l  A c t  2 0 1 3  ( N S W )  

31. There are two key pieces of State legislation which have the capacity to divert youth away from 

the criminal justice system: the Young Offenders Act 1997 (NSW) (the Young Offenders Act) 

and the Bail Act 2013 (NSW) (the Bail Act). 

Y o u n g  O f f e n d e r s  A c t  1 9 9 7  ( N S W )  

32. The first point of contact for young people who enter the juvenile justice system is interaction 

with the police. It is at this point that the system is ‘most flexible and there are multiple avenues 

to divert a child from the path to detention’.43 

33. An important tool for diverting young people away from the criminal justice system is the 

Young Offenders Act. In NSW, the Young Offenders Act allows young people between the 

ages of 10 and 17 years who meet certain criteria to be dealt with by way of a Youth Justice 

Conference, formal caution or formal warning.44 In 2022-23, NSW Police diverted 8,038 young 

offenders, approximately 42 per cent of the total number of young people proceeded against 

by NSW Police.45  

34. At the outset, the Association notes that while the Young Offenders Act is an effective tool 

shown to reduce the likelihood of re-contact with the criminal justice system,46 the diversionary 

options available under the Act are not uniformly or consistently applied across NSW.47 In 

particular, studies indicate that First Nations young people are more likely to be arrested than 

their non-Indigenous counterparts, and are more likely to be taken to court (even after factors 

such as the type of offence, offending history and background factors were accounted for).48 

Research undertaken by Weatherburn and Thomas in 2022 has shown that First Nations 

                                                           
43 Royal Commission and Board of Inquiry into the Protection and Detention of Children in the Northern Territory, 
Final Report (November, 2017), p 212.   
44 Youth Offenders Act 1997 (NSW), s 3(a).  
45 NSW Bureau of Crime Statistics and Research, Youth Offending (3 April 2024).  
46 T Cunningham, Australian Institute of Criminology, Pre-court diversion in the Northern Territory: Impact on juvenile 
reoffending, Trends & Issues in Crime and Criminal Justice No. 339 (2007). 
47 NSW Bureau of Crime Statistics and Research, The Impact of the NSW Young Offenders Act 1997 on likelihood of 
custodial order, Crime and Justice Bulletin No 166 (January 2013). 
48 In 2008, the Australian Institute of Criminology examined differences in juvenile diversionary rates for Aboriginal and 
Torres Strait Islander and non-Indigenous offenders in New South Wales, South Australia and Western Australia. It 
found that Aboriginal and Torres Strait Islander offenders were more likely to be referred to a court than non-
Indigenous offenders whereas non-Indigenous offenders in all three states were significantly more likely to receive a 
police caution; Snowball, L, Australian Institute of Criminology, ‘Diversion of Indigenous juvenile offenders’, Trends and 
Issues in Crime and Criminal Justice (June 2008).  

https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-1997-054
https://legislation.nsw.gov.au/view/html/inforce/current/act-2013-026
https://www.royalcommission.gov.au/system/files/2020-09/Volume%202B.pdf
https://www.bocsar.nsw.gov.au/Pages/bocsar_pages/Young-people.aspx
http://www.aic.gov.au/publications/current%20series/%20tandi/321-340/tandi339.aspx
http://www.aic.gov.au/publications/current%20series/%20tandi/321-340/tandi339.aspx
https://www.aic.gov.au/sites/default/files/2020-05/tandi355.pdf
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children are more likely to be prosecuted as opposed to cautioned than non-First Nations 

children.49 Of First Nations children aged 13 and under, 9.3 per cent were prosecuted rather 

than cautioned compared to 3.1 per cent of non-First Nations young people.50 

35. It is important that this Inquiry examine NSW Police policies and procedures and how they 

are applied in the community, to assess whether police are doing so in a way that may be 

counterproductive to (or supportive of) diversionary efforts. This exercise would provide an 

opportunity for a comprehensive external review to identify ways in which policies and 

procedures could be strengthened, identify training needs and increase the number of young 

people being diverted from the criminal justice system.   

36. In June 2020, the Association considered reforms to the Young Offenders Act in its 

submission in response to the NSW Government’s Consultation Paper “Review of the Young 

Offenders Act 1997 (NSW)” (the Review). The Association made a series of recommendations 

as to how the Act should be amended. We enclose a copy of this submission. The Association 

maintains its support for the expansion of diversion opportunities under the Young Offenders 

Act in relation to:  

a. particular strictly indictable offences;  

b. certain traffic offences committed by 16 and 17-year-old drivers in limited 

circumstances;  

c. less serious sexual offences such as sexual touching and sexual act offences;51  

d. the supply of prohibited drugs or plants (i.e. Drug Misuse and Trafficking Act 1985 

(NSW), ss 25, 23(1)(b)); and 

e. Table 2 offences in the Criminal Procedure Act 1986 (NSW).  

37. The Association is of the view that an expansion of diversion opportunities is likely to reduce 

a young person’s propensity to re-offend where evidence demonstrates that diversion mitigates 

the criminogenic risks involved with early contact with the criminal justice system.52 

                                                           
49 Don Weatherburn and Brendan Thomas, ‘The influence of Indigenous status on the issue of police cautions’ Journal of 
Criminology 56(2) (22 December 2022). 
50 Ibid.  
51 Crimes Act 1900 (NSW), ss 61KC, 61KD, 61KE, 61KF, and sexual intercourse offences involving children between 10 
and 16 years old (i.e. Crimes Act 1900 (NSW), s 66C).  
52 See, for example, D Weatherburn and S Ramsey, NSW Bureau of Crime Statistics and Research, ‘Offending over the 
life course: Contact with the NSW criminal justice system between age 10 and age 33’, Issue Paper No. 132 (April 2018), 

https://www.bocsar.nsw.gov.au/Publications/BB/2018-Report-Offending-over-the-life-course-BB132.pdf
https://www.bocsar.nsw.gov.au/Publications/BB/2018-Report-Offending-over-the-life-course-BB132.pdf
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38. The Association is aware that the review of the Young Offenders Act has been underway for 

a significant period of time and urges the NSW Government to progress this reform, taking 

into account the further feedback from stakeholders, including the Association. The review of 

the Young Offenders Act provides opportunities for impactful reform which is welcomed by 

the Association.  

R e d u c i n g  c r i m i n a l i s a t i o n  

39. Consistent with the purpose of diversion, the Association urges caution against policies that 

would increase the criminalisation of young people, such as increasing surveillance and 

penalties. These policies would be counterproductive to diversionary efforts, increasing the 

number of young people coming into contact with the criminal justice system. 

40. One example of such a policy was the NSW Police Force’s use of the Suspect Target 

Management Program (STMP) on children and young people. The STMP is a “proactive 

policing” strategy that encourages increased monitoring of and interactions with “targets” 

identified by police intelligence officers to be a risk of offending. A long-running investigation 

by the Law Enforcement Conduct Commission (LECC) into the application of the STMP on 

children and young people concluded:  

“Most young STMP targets have complex needs, but police mostly ignored these when 
they applied the STMP to them. This was, or may have been, unreasonable, unjust, 
oppressive or improperly discriminatory in its effect… 

It is arguable that by relying on STMP, police have prioritised policing strategies that 
tended towards young people experiencing increased interactions with the criminal justice 
system and an increased likelihood of incarceration – contrary to the principles of the 
established statutory frameworks and common law principles for young offenders in 
NSW…”53 

41. The LECC’s conclusions were consistent with the findings of the Youth Justice Coalition in 

2017 that:  

“The use of the STMP in relation to children is at odds with the aims and principles of 
the Young Offenders Act. The findings of our research indicate that the STMP, when 
used on children, is a ‘parallel system’ to the Young Offenders Act. The STMP is an 

                                                           
p 6; J Craig et al., ‘A Little Risk Goes a Long Bad Way: Adverse Childhood Experiences and Life-Course Offending in 
the Cambridge Study’ 53 Journal of Criminal Justice 34 (2017), p 35.   
53 Law Enforcement Conduct Commission, Operation Tepito – Final Report, ‘An investigation into the use of the NSW 
Police Force Suspect Targeting Management Plan on children and young people’ (October 2023), p 13.  
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inappropriate parallel system because it conflicts with Young Offenders Act’s principles, 
not least its aim to divert young people from criminal proceedings. In contrast, the 
objective of the STMP appears to be to proactively increase police contact to 
communicate to the young person that they are being monitored and are under 
surveillance. The STMP is also being used to detect and prosecute minor offences. The 
negative impacts of the SMTP on young people in our research indicates it is not in the 
best interests of young people.”54  

42. In October 2023, in response to the LECC’s report, the NSW Police discontinued the use of 

the STMP for young people.55 The Association welcomed that change. 

43. The failings of the application of the STMP to children highlights a broader lesson – that 

intrusive or intensive policing strategies may conflict with and undermine diversionary 

initiatives, and ultimately be counterproductive. This lesson should guide the NSW 

Government’s response to youth crime across regional and rural NSW.  

44. In this context, the Association notes with concern the likely impact on young people of the 

Law Enforcement (Powers and Responsibilities) and Other Legislation Amendment (Knife 

Crime) Bill 2024 (the Bill) which was introduced in the NSW Legislative Assembly on 

15 May 2024. It is likely that First Nations children will be particularly disadvantaged by the 

Bill, especially in regional areas of NSW. In the Orana Mid-Western Police Command, for 

example, First Nations people made up 77 per cent of searches in 2022-23. State-wide, First 

Nations people were 4.9 times more likely to be searched.56  In our view, the Bill will result in 

unnecessary criminalisation of young people and increased interaction with police, further 

entrenching regional disparity and impacting negatively on young persons’ attitudes to police 

more generally.  

B a i l  A c t  2 0 1 3  ( N S W )  

45. The Bail Act plays a crucial diversionary role in allowing young people to remain out of 

detention, and thereby increase prospects of these young people accessing therapeutic 

                                                           
54 V Sentas and C Pandolfini, Youth Justice Coalition NSW, ‘Policing Young People in NSW – A study of the Suspect 
Targeting Management Plan’ (2017), p 43. 
55 Law Enforcement Conduct Commission, Operation Tepito – Final Report, p 3; T Rose, The Guardian, ‘‘Highly 
intrusive’: NSW Police dump proactive policing of children after watchdog warns it could be unlawful’ 
(30 October 2023).  
56 P Farrell et al., ABC News, ‘A dangerous numbers game’ (18 March 2024). 

https://www.piac.asn.au/wp-content/uploads/2017/10/17.10.25-YJC-STMP-Report.pdf
https://www.piac.asn.au/wp-content/uploads/2017/10/17.10.25-YJC-STMP-Report.pdf
https://www.theguardian.com/australia-news/2023/oct/30/nsw-police-dump-suspect-targeting-management-plan-children-proactive-policing-lecc-potentially-unlawful
https://www.theguardian.com/australia-news/2023/oct/30/nsw-police-dump-suspect-targeting-management-plan-children-proactive-policing-lecc-potentially-unlawful
https://www.abc.net.au/news/2024-03-18/how-proactive-policing-quotas-sent-nsw-police-searches-soaring/103579210
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alternatives, treatment and support. Supporting young people in this way is more likely to 

reduce reoffending than detainment.57  

46. In March 2024, the NSW Government amended the Bail Act to include a temporary, additional 

bail test for young people between 14 and 18 years charged with committing certain serious 

break and enter offences or motor vehicle theft offences while on bail for the same offences.  

47. The Association continues to hold grave concern about these changes to the Bail Act.58 This 

concern appears to be held more widely amongst the legal profession. In R v RB [2024] NSWSC 

471, Her Honour Justice Lonergan published the first decision dealing with the new provision. 

At [53], her Honour makes the following observations about the provision: 

“I appreciate in these circumstances the following remarks are obiter, but given the initial 
Crown position was to submit that s 22C [of the Bail Act] applied, I considered its effect 
and operation and wish to make some observations about it, including a concern that it 
operates in an unfairly discriminatory way upon a section of the community, children aged 
14 to under 18, who have been widely and specifically recognised as a group that need 
support and guidance, not incarceration and disconnection from their family and the 
community. 

…  

… [T]he Bail Act s 22C now provides for a higher bar… obstructing release for children 
aged 14 to 17 years and 364 days charged with certain offences, than the regime which 
applies to adults in exactly the same circumstances. 

… 

Read in context, noting the clear purpose and intention of the provision articulated in the 
Second Reading Speech, s 22C has the effect of singling out a group of persons, 
children alleged to have committed certain (as yet unproved) offences, and requiring that 
they satisfy a higher test, of uncertain meaning and application, before they can be 
released on bail than any other applicants, including adults charged with offences of the 
same nature in the same situation. 

… 

It is the requirement that a court refrain from releasing a child accused of certain offences 
unless it can conclude to a level approaching certainty (although not actually certainty) 

                                                           
57 J Ravulo, University of Wollongong, ‘The role of holistic approaches in reducing the rate of recidivism for young 
offenders’ The Judicial Review Journal 14(2) (2019), p 124-145.   
58 See NSW Bar Association Media Release, 'Rushed reforms will result in more children being imprisoned', (13 March 
2024).  

https://www.caselaw.nsw.gov.au/decision/18f186c3f2c222ca07f2c4d1
https://nswbar.asn.au/uploads/pdf-documents/submissions/NSW_Bar_Association_Med_Rel_-_Rushed_reforms_will_result_in_more_children_being_imprisoned_-_FINAL.pdf
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that the child will not commit a further serious indictable offence where there is no such 
requirement regarding an adult.” 

48. As expressed by Lonergan J, the test pursuant to s 22C imposes a higher threshold than any 

test that applies to adults under the Bail Act. Such a position should not be condoned as a 

matter of public policy. The introduction of the higher threshold undermines the important 

principle in the Children (Criminal Proceedings) Act 1987 (NSW), which provides that the penalty 

imposed on a child for an offence should be ‘no greater than that imposed on an adult who 

commits an offence of the same kind’.59 While the refusal of bail is not a ‘penalty’, it cannot be 

ignored that detaining a child on remand, is a curtailment of that child’s liberty and wellbeing, 

and inevitably has a punitive effect. 

49. The legislation is also contrary to long-standing international human rights principles under 

the United Nations Convention on the Rights of the Child (the UNCRC) which states that 

“the child, by reason of his physical and mental immaturity, needs special safeguards and care, 

including appropriate legal protection”.60 In particular, the Bill is inconsistent with article 37(b) 

(the detention or imprisonment of a child shall be used only as a measure of last resort and for 

the shortest appropriate period of time) and article 40 (including the presumption of innocence 

and measures for dealing with such children without resorting to judicial proceedings). 

50. Further to this, and as detailed above, there is a significant cost associated with the detention 

of a child (including children on remand).61 The steep increase in detention that will be caused 

by the proposed legislative amendments will result in a significant and unjustifiable expense to 

taxpayers. 

51. The Association notes that s 22C of the Bail Act will sunset after 12 months, in March 2025. 

The Association urges for the provision not to be made ongoing. To gain a true understanding 

of the extent of the impact of s 22C and other policies or laws which have the effect of 

increasing the rates of detention, this Inquiry should undertake a comprehensive examination 

of the impacts of detention on young people.  

                                                           
59 Children (Criminal Proceedings) Act 1987 (NSW), s 6(e). 
60 UN General Assembly, Convention on the Rights of the Child, United Nations Treaty Series vol. 1577 (20 November 
1989), Preamble.  
61 NSW Parliament Portfolio Committee No. 5 – Regional NSW and Stronger Communities, Transcript of Committee 
Proceedings, ‘Examination of proposed expenditure for the portfolio areas’ (30 August 2022), p 43-44; NSW 
Department of Communities and Justice, Portfolio Committee No. 8 – Customer Service, ‘Customer Service and Digital 
Government, Emergency Services, Youth Justice’ Budget Estimates 2023-2024 (31 October 2023), p 63. 

https://www.unicef.org.au/united-nations-convention-on-the-rights-of-the-child
https://www.unicef.org.au/united-nations-convention-on-the-rights-of-the-child
https://www.parliament.nsw.gov.au/lcdocs/transcripts/3034/Transcript%20-%20PC%205%20-%20Families%20and%20Communities%20Disability%20Services%20-%2030%20August%202022%20-%20CORRECTED.pdf
https://www.parliament.nsw.gov.au/lcdocs/transcripts/3034/Transcript%20-%20PC%205%20-%20Families%20and%20Communities%20Disability%20Services%20-%2030%20August%202022%20-%20CORRECTED.pdf
https://www.parliament.nsw.gov.au/lcdocs/transcripts/3164/Transcript%20-%20PC8%20-%20Dib%20-%2031%20October%202023%20-%20CORRECTED.pdf
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52. It is widely recognised that ‘incarceration fails to meet the developmental … needs of youth 

offenders and is limited in its ability to provide appropriate rehabilitation’.62 International 

research also suggests that ‘incarceration during adolescence and early adulthood is 

independently associated with worse physical and mental health outcomes during adulthood’.63 

The 2022 Inquiry into Victoria’s Criminal Justice System Report found:64  

“Being held in corrections facilities can be extremely damaging for children and young 
people. As noted by the Human Rights Law Centre, exposure to these facilities can 
increase the risk of stigmatisation and the likelihood of experiencing physical and 
psychological harm. Detention also results in disruptions to family life, development, 
education and employment. The Youth Junction, a youth services organisation, described 
the impact of time spent in custody for its clients:  

The periods of time spent in custody had negatively impacted upon their ability to 
engage in therapeutic interventions on an ongoing basis, and [the] primary focus for a 
significant proportion was initially on issues of safety such as temporary 
accommodation. Time in custody also destabilised the stability achieved in the 
community within their individual circumstances prior to being remanded.” 

E .   E x p a n d i n g  t h e  a v a i l a b i l i t y  a n d  q u a l i t y  o f  b a i l  
s u p e r v i s i o n  a n d  b a i l  s u p p o r t  f o r  y o u n g  p e o p l e  

53. In the event that a young person is not diverted, the child will come into contact with the court 

system. This may involve bail proceedings. Issues arise in regional and rural areas regarding the 

availability of bail support services for young people.  

54. Members of the Association have expressed concern in relation to the limited support and 

supervision that is offered by Youth Justice NSW for children and young people who apply 

for bail who have not pleaded guilty or been found guilty of an offence.  

55. Youth Justice offer ‘Bail Support’ and ‘Bail Supervision’.65 It is acknowledged that Youth 

Justice do not have a legislative responsibility to provide these services.  

                                                           
62 For example, see I Lambie and I Randell, ‘The Impact of Incarceration on Juvenile Offenders’ 33 Clinical Psychology 
Review 448 (2013), 448; E Barnert et al., ‘How Does Incarcerating Young People Affect Their Adult Health Outcomes?’ 
139(2) Pediatrics 1 (2017), p 7. 
63 E S Barnert et al., ‘How Does Incarcerating Young People Affect Their Adult Health Outcomes?’ 139(2) Pediatrics 1 
(2017), p 7. 
64 Parliament of Victoria Legislative Council Legal and Social Issues Committee, ‘Inquiry into Victoria’s Criminal Justice 
System Report – Volume 1’ (24 March 2022), p 445. 
65 NSW Government Department of Communities and Justice, ‘Youth Justice Remand Intervention and Bail Services 
Factsheet’ (May 2023). 

https://www.parliament.vic.gov.au/498aca/contentassets/6961bccea1ac41dd812811ab0312170d/lclsic-59-10-vic-criminal-justice-system.pdf
https://www.parliament.vic.gov.au/498aca/contentassets/6961bccea1ac41dd812811ab0312170d/lclsic-59-10-vic-criminal-justice-system.pdf
https://www.parliament.vic.gov.au/498aca/contentassets/6961bccea1ac41dd812811ab0312170d/lclsic-59-10-vic-criminal-justice-system.pdf
https://www.nsw.gov.au/sites/default/files/2023-05/Youth%20Justice%20Remand%20Intervention%20and%20Bail%20Services%20Factsheet.pdf
https://www.nsw.gov.au/sites/default/files/2023-05/Youth%20Justice%20Remand%20Intervention%20and%20Bail%20Services%20Factsheet.pdf
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56. Bail Supervision is provided for by a condition of bail where the young person has pleaded 

guilty or has been found guilty of one or more of the subject offence(s). Bail Supervision is not 

provided where guilt has not been established; Youth Justice explains that this policy seeks to 

balance providing support with minimising ‘unnecessary monitoring and breach action’. 
66Youth Justice also state that this policy ‘supports Youth Justice to deploy resources in the 

most effective way possible to achieve its core function to reduce re-offending by young 

people’.67 

57. Youth Justice commenced offering Bail Support68 services in January 2023. This option is 

available for children and young people who have not pleaded guilty or been found guilty of 

an offence.  

58. According to Youth Justice, Bail Support cannot be a condition of bail as participation is 

voluntary: 

“…It permits Youth Justice staff to provide support to willing young people, without the 
support being mandated by Court. This support may include different referrals but 
includes linking to local community-based services, connecting with cultural groups or 
mentors, and liaising with the Department of Education about school attendance. Bail 
support is short-term assistance that is not intended to bring the young person into the 
Youth Justice service system.”69 

59. Youth Justice further states that ‘any condition to accept Bail Support of Youth Justice (or any 

condition in similar terms) does not place an obligation on Youth Justice to provide this 

support’.70 

60. In R v GW [2023] NSWSC 664, Her Honour Justice Yehia observed that: 

“‘Bail support’ is formulated on a case-by-case basis and the adequacy of ‘bail support’ in 
any given case will depend upon the efforts made to provide the wrap-around services 
that may be required.”71  

                                                           
66 NSW Government Department of Communities and Justice, ‘Youth Justice Remand Intervention and Bail Services 
Factsheet’ (May 2023), p 3. 
67 Ibid.  
68 Ibid.  
69 Ibid. 
70 Ibid. 
71 R v GW [2023] NSWSC 664, [42].  

https://www.caselaw.nsw.gov.au/decision/188d0d9a8317aad40d8cf6a5
https://www.nsw.gov.au/sites/default/files/2023-05/Youth%20Justice%20Remand%20Intervention%20and%20Bail%20Services%20Factsheet.pdf
https://www.nsw.gov.au/sites/default/files/2023-05/Youth%20Justice%20Remand%20Intervention%20and%20Bail%20Services%20Factsheet.pdf
https://www.caselaw.nsw.gov.au/decision/188d0d9a8317aad40d8cf6a5
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61. Whilst the Association understands the rationale and benefits associated with not taking 

enforcement action by Youth Justice in relation to children and young people who are provided 

‘bail support’, we have concerns in relation to:  

a. Whether the difference in approach between Bail Support and Bail Supervision may 

have the unintended consequence of reducing a child’s likelihood of being granted bail 

because a judicial officer may be concerned that non-compliance will not be reported; 

and  

b. Whether the quality of Bail Support is consistent across NSW, acknowledging that the 

quality of Bail Support is (at least in part) a function of the adequacy of services 

available to support children, which are scarcer in regional and remote areas. Members 

of the Association practising in rural and regional communities have also expressed 

concerns that Bail Support varies in availability and quality from place to place.   

62. The Association strongly supports this Inquiry examining Youth Justice’s Bail Support 

program and how it is applied across the State. The Inquiry should examine issues including:   

a. Where is ‘Bail Support’ currently available in NSW?  

b. Is the same level of ‘Bail Support’ available to children across NSW?  

c. If the answer to (b) is no, what steps are being taken to ensure consistency? 

d. Should Bail Supervision be available for children and young people who have not 

pleaded guilty or been found guilty of an offence? 

e. How many children are currently receiving ‘Bail Support’ and ‘Bail Supervision’? 

f. Whether it would be beneficial for Youth Justice to collect data in relation to: 

i. the number of reports made for non-compliance with ‘Bail Supervision’; and  

ii. in instances where children and young people are reported for non-

compliance, whether this results in a continuance or refusal of bail? 

g. Whether relevant legislation should be amended to require Youth Justice to provide 

Bail Supervision and/or Support? 

63. The success of any Bail Support or Bail Supervision program is not a matter for Youth Justice 

alone. Reducing the rates of young people in detention and keeping communities safe is also 
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dependent upon the availability and adequacy of supports and services which children and 

young people need in towns and communities across the State, as considered below.  

64. While the Association welcomes recent funding for bail support services in Moree, including 

$8.75 million-dollar bail accommodation and support service,72 greater investment is required 

to ensure children across the State are accessing necessary bail support and services. The 

Association commends the NSW Government’s approach to community consultation and 

stakeholder engagement in Moree, and supports ongoing consultation across regional and rural 

areas in order to ensure interventions are evidence-based and effective.  

F .   I n c r e a s i n g  f u n d i n g  f o r ,  a n d  t h e  e x p a n s i o n  o f ,  s e r v i c e s  
t o  s u p p o r t  y o u n g  p e o p l e  

65. It is well established that there are inadequate support services that reduce risk of offending 

and re-offending in rural and regional areas for young people.73 Bridging the significant gap 

between the needs of young people living in these areas (including, for example, stable housing, 

healthcare, education), and the resources available to them, necessitates a focus beyond the 

individual to ensure systems, institutions and social arrangements are working together to 

reduce youth offending. Effective strategies are comprehensive, community-based, and 

integrated. Such strategies may involve opportunities for education, mentoring, conflict 

resolution training and engagement with youth and their families. 

66. The lack of availability of services in regional and rural areas and the link to youth crime has 

been documented comprehensively, including in the Law Council of Australia’s ‘The Justice 

Project’ Report on ‘Rural, Regional and Remote (RRR) Australians’ (Part 1) and ‘Critical 

Support Services’ (Part 2). The Report  concluded some of the key challenges facing these areas 

included scarce and over-stretched services, a general shortage of lawyers, lack of specialist and 

culturally appropriate services, lack of early intervention programs for young people, and an 

                                                           
72 NSW Government Media Release, ‘NSW Government takes action to make communities safer and support young 
people in regions’ (12 March 2024). 
73 See, for example, Australian Institute of Health and Welfare, ‘Rural and remote health’ (30 April 2024); Outpost 
Consulting on behalf of the Australian Government Department of Education, Skills and Employment, ‘Research into 
support services for tertiary students in RRR areas – Final Report’ (December 2021); K Ellem et al., ‘Services to young 
people with complex support needs in rural and regional Australia: Beyond a metro-centric response’, Children and Youth 
Services Review 99 (April 2019); The House of Representatives Standing Committee on Social Policy and Legal Affairs, 
Inquiry into homelessness in Australia – Final Report (4 August 2021). Also see, for example, Inquiries detailed at n 6.  

https://lawcouncil.au/files/web-pdf/Justice%20Project/Final%20Report/Rural%20Regional%20and%20Remote%20%28RRR%29%20Australians%20%28Part%201%29.pdf
https://lawcouncil.au/files/web-pdf/Justice%20Project/Final%20Report/Critical%20Support%20Services%20%28Part%202%29.pdf
https://lawcouncil.au/files/web-pdf/Justice%20Project/Final%20Report/Critical%20Support%20Services%20%28Part%202%29.pdf
https://www.nsw.gov.au/media-releases/nsw-government-takes-action-to-make-communities-safer-and-support-young-people-regions
https://www.nsw.gov.au/media-releases/nsw-government-takes-action-to-make-communities-safer-and-support-young-people-regions
https://www.aihw.gov.au/reports/rural-remote-australians/rural-and-remote-health
https://www.education.gov.au/regional-education-commissioner/resources/research-support-services-rrr-areas-final-report
https://www.education.gov.au/regional-education-commissioner/resources/research-support-services-rrr-areas-final-report
https://www.aph.gov.au/Parliamentary_Business/Committees/House/Social_Policy_and_Legal_Affairs/HomelessnessinAustralia/Report
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absence of diverse sentencing and diversion options.74 The availability of services in regional 

areas, for example drug and alcohol rehabilitation services, and the extent to which these 

services are under-resourced, was covered in depth by Portfolio Committee No. 2 – Health 

and Community Services’ Inquiry into the Provision of Drug Rehabilitation Services in 

Regional, Rural and Remote NSW. The resulting recommendations made by the Committee 

as to the provision of treatment services in regional, rural and remote areas of NSW are 

appropriate and extensive, and supported by the Association.  

67. This Inquiry provides an opportunity to undertake a comprehensive mapping exercise of 

services and supports which are available (or unavailable) in regional and rural communities. 

This should include an examination of the availability of housing, education and health services 

and supports, including in relation to mental health, disability and drug and alcohol treatment. 

Such an examination would be an invaluable means of identifying the extent of service gaps in 

communities and regions, the degree of disparity between areas and identifying those 

communities which should be prioritised for urgent funding and support.   

68. An important aspect of service provision includes ensuring recreational activities are available 

to young people in regional and rural areas. Research shows that communities that demonstrate 

a high level of organisation and cooperation are better positioned to channel youth behaviour 

towards positive outcomes.75 Such organisations and programs are useful in strengthening 

adults’ capacity to support youth and increasing the number and quality of developmental 

activities for youth. Community-oriented (youth-centred) organisations promote multiple 

supportive relationships between young people, adults and peers, and provide youth with 

meaningful opportunities for involvement and membership, as well as activities that are 

challenging and engaging. There are numerous successful examples of community centres and 

programs that integrate service delivery through a range of youth-targeted activities.76  

69. In providing services and support to young people, there is a need for emphasis on community-

based consultation and place-based strategies which aim to reduce youth offending. In the 

absence of services and supports being available in regional and rural areas, communities rely 

                                                           
74 The Law Council of Australia, The Justice Project Final Report – Part 1, ‘Critical Support Services’ (August 2018); The 
Law Council of Australia, The Justice Project Final Report – Part 1, ‘Rural, Regional and Remote (RRR) Australians’.   
75 J Stewart et al., Australian Institute of Criminology, Indigenous Youth Justice Programs Evaluation, AIC Reports – 
Special report (2014).  
76 See, for example, ‘Arrernte Boxing’, PCYC ‘Rise Up’ Programs; Just Reinvest NSW, Moree Youth Forum Report (17-
18 March 2022). 

https://www.parliament.nsw.gov.au/lcdocs/inquiries/2466/Final%20report%20-%20Drug%20rehabilitation%20services%20-%206%20August%202018.pdf
https://www.parliament.nsw.gov.au/lcdocs/inquiries/2466/Final%20report%20-%20Drug%20rehabilitation%20services%20-%206%20August%202018.pdf
https://lawcouncil.au/files/web-pdf/Justice%20Project/Final%20Report/Critical%20Support%20Services%20%28Part%202%29.pdf
https://lawcouncil.au/files/web-pdf/Justice%20Project/Final%20Report/Rural%20Regional%20and%20Remote%20%28RRR%29%20Australians%20%28Part%201%29.pdf
https://www.aic.gov.au/sites/default/files/2020-05/Indigenous-Youth-Justice-Programs-Evaluation.pdf
https://www.arrernteboxing.au/
https://www.pcycnsw.org.au/programs/rise-up
https://www.justreinvest.org.au/wp-content/uploads/2023/09/Moree-Youth-Forum-Report-Mar-2022.pdf
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on fly-in, fly-out services (and zoom-in, zoom-out services) including lawyers and healthcare 

providers, in order to counter chronic shortages. While this provides some short-term benefits 

in terms of increasing equity and access to services, there are significant disadvantages. 

Providing short-term support in communities reduces the ability of communities to develop 

sufficiently well-resourced and qualified local workforces within the community itself. The 

Association strongly advocates for the expansion of support services including access to stable, 

secure housing options, bail accommodation and support, alcohol and rehabilitation services,77 

counselling and mental health services and family violence support services.  

70. People living with disability are significantly over-represented in the criminal justice system, in 

particular First Nations young people living with cognitive and psychological disabilities.78 

People living with disability also have disproportionately high levels of contact at earlier stages 

of the criminal justice process.79 Given this overrepresentation, we recommend that this 

Inquiry examine the availability and quality of services in detention centres to connect and 

assist young people with National Disability Insurance Scheme (NDIS) services and supports. 

As recommended by the Royal Commission into Violence, Abuse, Neglect and Exploitation 

of People with Disability, the NSW Government should consider specific initiatives to 

strengthen coordination between the criminogenic-related supports and disability-related 

supports, including through joint funding arrangements.80 Establishing supports in the 

community through children with disabilities' entitlements to NDIS funding would support 

children on bail, offer possible sentencing alternatives and assist children who are sentenced 

to control orders to transition back to community. 

71. Finally, given the overrepresentation of Aboriginal and Torres Strait Islander young people in 

detention, funding and resources must be directed towards First Nations led and culturally safe 

community programs and supports which have proven to be very successful in reducing rates 

of youth crime and recidivism.81 Comprehensive information about First Nations-led 

                                                           
77 See NSW Parliament Legislative Council Portfolio Committee No. 2 – Health and Community Services, Inquiry into 
the Provision of drug rehabilitation services in regional, rural and remote New South Wales (6 August 2018). 
78 Royal Commission into Violence, Abuse, Neglect and Exploitation of People with Disability, ‘Final Report – Volume 
8, Criminal justice and people with disability’ (29 September 2023). 
79 Ibid, p 31. 
80 Ibid, p 207-228. 
81 The impact of First Nations youth justice programs was considered in depth by the Australian Institute of 
Criminology (J Stewart et al., Australian Institute of Criminology, Indigenous Youth Justice Programs Evaluation, AIC 
Reports – Special report (2014)). The successful implementation of First Nations community led programs has been widely 
reported recently, for example: S Collard, The Guardian, ‘Proud of my community’: youth crime drops dramatically in 
Groote Eylandt’ (4 December 2022).  

https://disability.royalcommission.gov.au/system/files/2023-09/Final%20Report%20-%20Volume%208%2C%20Criminal%20justice%20and%20people%20with%20disability.pdf
https://disability.royalcommission.gov.au/system/files/2023-09/Final%20Report%20-%20Volume%208%2C%20Criminal%20justice%20and%20people%20with%20disability.pdf
https://www.parliament.nsw.gov.au/lcdocs/inquiries/2466/Final%20report%20-%20Drug%20rehabilitation%20services%20-%206%20August%202018.pdf
https://www.parliament.nsw.gov.au/lcdocs/inquiries/2466/Final%20report%20-%20Drug%20rehabilitation%20services%20-%206%20August%202018.pdf
https://disability.royalcommission.gov.au/system/files/2023-09/Final%20Report%20-%20Volume%208%2C%20Criminal%20justice%20and%20people%20with%20disability.pdf
https://disability.royalcommission.gov.au/system/files/2023-09/Final%20Report%20-%20Volume%208%2C%20Criminal%20justice%20and%20people%20with%20disability.pdf
https://www.aic.gov.au/sites/default/files/2020-05/Indigenous-Youth-Justice-Programs-Evaluation.pdf
https://www.theguardian.com/australia-news/2022/dec/04/proud-of-my-community-youth-drops-dramatically-in-groote-eylandt
https://www.theguardian.com/australia-news/2022/dec/04/proud-of-my-community-youth-drops-dramatically-in-groote-eylandt
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‘programs that work’ is available here,82 and the Association urges the Inquiry to consider a 

similar evidence-based approach to youth diversion and justice reinvestment.  

G .   C o n c l u s i o n  

72. From an economic perspective, funding for justice reinvestment and youth diversion provides 

the greatest long-term return on investment, with sustainable benefits including increased 

community safety, reduced re-offending and significant cost savings. There is also substantial 

evidence that intervening early to support children and young people at risk will divert them 

from entering the juvenile justice system. 

73. Responding to legitimate community concerns about community safety is an important role 

and responsibility of the NSW Government and of this Inquiry. A responsible response is 

evidence-based and builds on programs and policies which have been evaluated as effective in 

reducing the risk of reoffending. Misconceptions around juvenile crime can play an unhelpful 

role in shaping the law and order policy debate. The often-misleading negative views of young 

people and their involvement in crime can wrongly divert the policy discussion towards more 

punitive approaches, rather than solutions which aim to support children and young people 

and their families in the long-term through engagement in services and diversion from the 

criminal justice system. It is these evidence-based solutions in which the NSW Government 

should invest to ultimately improve the wellbeing of our children and young people and keep 

communities safe. 

74. The Association thanks the Legislative Assembly’s Committee on Law and Safety for the 

opportunity to make a submission and for its consideration of the issues we have raised. Please 

contact Harriet Ketley, Director Policy and Law Reform at if you 

would like any further information or to discuss this submission. 

 

 

                                                           
82 Smarter Justice for Safer Communities, ‘Programs that work’ (webpage available here).  

https://smarterjustice.org.au/programs-that-work/
https://smarterjustice.org.au/programs-that-work/



