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Reference: 24/277711
3 June 2024

Mr Clayton Barr MP

Committee on Environment and Planning
NSW Parliament

6 Macquarie Street

SYDNEY NSW 2000

Dear Mr Barr
RE: PARLIAMENTARY INQUIRY INTO HISTORICAL DEVELOPMENT CONSENTS IN NSW

| am writing to you regarding the NSW Legislative Assembly Committee on Environment and Planning
inquiry into historical development consents in NSW. Please note that this submission, whilst
prepared by Council officers, is not formally endorsed via a resolution of Council.

The below information, that follows the headings in the terms of reference, is provided to assist the
Committee conducting the inquiry:

(a) The current legal framework for development consents, including the physical
commencement test.

As the Committee would be aware, the legal position as to what is required to prevent a consent from
lapsing has changed over time. Currently Section 4.53(4) of the Environmental Planning and
Assessment (EP&A) Act 1979 prescribes that:

(4) Development consent for —

(a) the erection of a building, or
(b) the subdivision of land, or
(c) the carrying out of a work,

does not lapse if building, engineering or construction work relating to the building, subdivision
or work is physically commenced on the land to which the consent applies before the date on
which the consent would otherwise lapse under this section.

Importantly, from 15 May 2020, the inclusion of Section 96 of the Environmental Planning and
Assessment (EP&A) Regulation 2021 provides additional direction as to what constitutes physical
commencement. Section 96 of the EP&A Regulation 2021 prescribes that:

(1)  Work is not taken to have been physically commenced merely by the doing of 1 or more of the
following -
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(a) creating a bore hole for soil testing,

(b) removing water or soil for testing,

(c) carrying out survey work, including the placing of pegs or other survey equipment,
(d) acoustic testing,

(e) removing vegetation as an ancillary activity,

()  marking the ground to indicate how land will be developed.

While this new regulation is beneficial in defining physical commencement, it does not apply to
development consents granted before 15 May 2020. Furthermore, the matters excluded from
constituting physical commencement are not exhaustive and a person acting on a consent is still only
required to carry out relatively minor preparatory works to prevent the consent from lapsing.

The current threshold that works be ‘physically commenced’ is not considered sufficient to prevent a
consent from lapsing in perpetuity. It is considered that the threshold should be heightened to
‘substantially commenced’ and that the EPA Regulations should provide clarity as to what constitutes
‘substantial commencement’. Alternatively, if the current threshold of physical commencement is
maintained, there should be sunset provisions that ensure works continue after the initial physical
commencement.

(b) Impacts to the planning system, development industry and property ownership as a
result of the uncertain status of lawfully commenced development consents.

What constitutes physical commencement has been the subject of numerous court cases. Prior to 15
May 2020, minor preparatory works (such as survey work) were sufficient to meet the ‘physically
commenced’ test. While Section 96 of the EP&A Regulation provides greater direction/clarity as to
what constitutes physical commencement, it does not remedy the issue of ‘zombie developments’.
Even under the current standards a person acting on a consent is only required to carry out relatively
minor preparatory works to prevent a consent from lapsing and such works are often not perceptible
to the casual (or even trained) observer.

Consent authorities, neighbours and interested persons are often not aware of the existence of a
‘zombie development’ until an owner looks to re-enact an approval. Given the legal position has
changed over time, it is often difficult for a consent authority to be satisfied that a consent has been
physically commenced. It can also be difficult to explain to the casual/untrained observer that minor
preparatory works (such as survey work) is/was sufficient to meet the ‘physical commencement’ test.
As these minor preparatory works were completed a number of years earlier, there is often no
physical evidence that they occurred at all, further diminishing the notion that the consent was
‘physically commenced’.

‘Zombie developments’ often don’t comply with current planning laws and can result in adverse
impacts for the natural and built environment. These developments can also result in unreasonable
amenity impacts for residents of adjoining and surrounding developments.

(c) Any barriers to addressing historical development consents using current legal
provisions, and the benefits and costs to taxpayers of taking action on historical
development concerns.

As noted above the principal barrier to addressing historical development consents is that consent
authorities, neighbours and interested persons are often not aware of the existence of a ‘zombie
development’ until an owner looks to re-enact an approval.
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Once aware of the existence of an historical development consent, there are limited options to
remedy any substandard outcomes. Section 4.57 of the Environmental Planning and Assessment Act
allows a council (or the Planning Secretary) to revoke or modify a development consent. However
Section 4.57 can only be enacted when having regard to the provisions of any proposed local
environmental plan or State environmental planning policy. Furthermore, if a development consent is
revoked or modified the person aggrieved by the action is entitled to seek compensation “for
expenditure incurred pursuant to the consent during the period between the date on which the
consent becomes effective and the date of service of the notice under subsection (3) which
expenditure is rendered abortive by the revocation or modification of that consent”. Given the person
aggrieved by the action is entitled to seek compensation this is not a power that is often utilised by
consent authorities.

(d) Possible policy and legal options to address concerns regarding historical development
consents, particularly the non-completion of consents that cannot lapse, and options for
further regulatory support, including from other jurisdictions.

As suggested above it is considered that the current threshold of ‘physically commenced’ should be
raised to ‘substantial commencement’. This would ensure that persons acting on a consent were not
simply carrying out minor preparatory works to prevent a consent from lapsing. Alternatively, if the
current threshold of physical commencement is maintained, there should be sunset provisions that
ensure works continue after the initial physical commencement.

| trust the above will assist the inquiry however should you require any further information please
contact myself on * or or alternatively Jamie
Erken, Manager Statutory Planning on or

Yours sincerely,

Nicole Magurren
DIRECTOR PLANNING AND ENVIRONMENT
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English

If you need help understanding this information, please call the
Translating and Interpreting Service on 131 450 and ask them to
call Camden Council on 13 226 336 on your behalf.

{Ei{&eh3Z (Simplified Chinese)
NREFEEFREIEMAZRAS, Al A EB131 450,
BXRENFMOIFARSS (TIS) , REE R EHE1E13 226 336
BXZCamdenmh IS HT

FRERT (Traditional Chinese)
MRECEEENERABRAR T ELHE131450°
FASENEFNEEARTE (TIS) » AR B SR & 851513 226 336
Ft4&Camdenmh :Z 2 BT o

(Arabic) s

JLaidl 2548 (Wlogleall 030 @gd (8 daclumall d>ly (QMS K]
lallg 131450 @8yl e (TIS) dagadally dyyyyoidl daz il dossy
S 4Ll 13226 336 e8))1 Lle Camden Gulawey JLaidl pgio

Espafiiol (Spanish)

Si necesita ayuda para comprender esta informacién llame al
Servicio de Traduccion e Interpretacion (TIS) al 131 450 y pida que
llamen a la Municipalidad de Camden al 13 226 336 en su nombre.

Tiéng Viét (Vietnamese)

Néu can ngudi trg gitip minh hiéu théng tin nay, xin quy
vi goi cho Dich vu Théng phién dich (TIS) qua s6 131 450
va yéu cau ho goi cho Héi d6ng Thanh phé Camden s6
13 226 336 gilim quy Vi.

Urret (Punjabi)

Aag 397G for Areardt § AHse fég Hee €1 83 9, 3t faaur
33 131 450 '3 THBfEQ M3 fEeayféar mafen (TIS) & 25 a3
3 BIat § 39731 39¢ 13 226 336 ‘3 Camden IHS § 26 IS
FE I

Italiano (Italian)

Se ti serve aiuto per capire queste informazioni, telefona al Servizio
traduzioni e interpreti (TIS) al numero 131 450 e chiedi di chiamare
per tuo conto il Comune di Camden al numero 13 226 336.

(Assyrian/Aramaic) %31 \ Aoal 15\
131450 2iiaxp AN (TIS) 2800302 A0\ 28 0300 Q2 0)
Camden 3 13403 18 (@203 20 4 A70) woldy (Id\ 0

13226 336 2o A

70 Central Ave,
Oran Park NSW 2570

@ mail@camden.nsw.gov.au

PO Box 183, Camden 2570

camde n.nsw.gov.au

Aqrett (Nepali)

AT TUTEATS I SRR J& Hed Moo W= HuaT 131 450
HT 37T X GIHTS T (TIS) A1 hiF g I dqUTSehl AT
Camden SHTIfATTS 13 226 336 AT i T IS4

Cpncku (Serbian)

Ako Bam je noTpebHa nomoh aa bucte pasymenu oee MHGopmaumje,
nosoeute Cnyx0y 3a nucmeHo 1 ycmeHo npesofetse (TIS) Ha 131 450
1 3amonuTe fa Bam Hasoy OnwtuHy Camden Ha 13 226 336.

f&=&t (Hindi)

Ife 39 SFehR] bl YA § 3TUh! Ggradr i ATehdT &,
ot T SaTe Gd A1t JaT (TIS) &t 131 450 TR i B
3R 32 3Mueh! 3R & Camden A3 et 13 226 336 TR Shict
& & fAg ag |

Hrvatski (Croatian)

Ako trebate pomo¢ da biste razumjeli ove informacije, nazovite
Sluzbu za prevodenje i tumacenje (TIS) na 131 450 i zamolite da
vam nazovu Op¢inu Camden na 13 226 336.

EAAnvika (Greek)

Edv xpeialeoTe BoriBeia yia va kataAdBeTe autég TIC TTANPOPOpiES,
TNAeQwvAaTe atnv YTmpeaia Metdgpaang kai Aigppnveiag (TIS)
oto 131 450 kai nmaTe Toug va kaAéagouv Tov Afjpo Camden aTov
ap1Buo 13 226 336 yia Aoyapliaoud oag.

Malti (Maltese)

Jekk ghandek bzonn ghajnuna tifhem dan it-taghrif, jekk joghgbok
¢empel lis-Servizz tat-Traduzzjoni u I-Interpretar (TIS) fuq 131 450
u stagsihom icemplu lill-Kunsill ta’ Camden fuq 13 226 336 ghan-
nom tieghek.

Tagalog/Filipino (Tagalog/Filipino)

Kung kailangan mo ng tulong sa pag-unawa ng impormasyong ito,

mangyaring tumawag sa Translating and Interpreting Service (TIS)

sa 131 450 at hilingin sa kanila na tumawag sa Camden Council sa
13 226 336 para sa iyo.

Deutsch (German)

Wenn Sie zum Verstandnis dieser Informationen Hilfe bendtigen,
wenden Sie sich bitte an den Ubersetzungs- und Dolmetscherdienst
(TIS) unter 131 450 und bitten Sie diesen, die Stadtverwaltung
Camden unter der Nummer 13 226 336 fir Sie anzurufen.
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