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Bruce Notley-Smith MP
Chair
Legislative Assembly Public Accounts Committee

By email: pac@parliament.nsw.gov.au

Dear Mr Notley-Smith
Auditor-General’s performance audit report — Assessing major development applications

Thank you for your letter of 19 January 2018 requesting a submission outlining a response to the
Auditor-General’'s recommendations, including any action to date.

The Commission is pleased to advise that it has implemented the Auditor-General’s recommendations in
all respects, except 3a and 5b, which remain contingent on the commencement of legislative changes

that were approved by parliament in the last quarter of last year.

| have attached a completed implementation summary table at appendix 1, and further details of the
Commission’s particular actions at appendix 2.

Please fell welcome to telephone the Mr David McNamara, Director, on 02 9383 2101 if you need
further information.

Yours sincerely

Mary O’Kane
Chair
Planning Assessment Commission

éh s

COMMISSION SECRETARIAT
Level 3, 201 Elizabeth Street SYDNEY, NSW 2000
TELEPHONE (02) 9383 2100 FAX (02) 9383 2133

pac@pac.nsw.gov.au
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APPENDIX 2
Particulars of the Commission’s actions in response to the audit recommendations

Audit Recommendation 1

We recommend that the Planning Assessment Commission should, by July 2017, improve transparency
by publishing on its website a summary of the Commissioners’ conflict of interest declarations for each
development application referred to the Commission for determination, and how any conflicts were
handled.

Commission’s action taken
Summary of conflicts has been published on website for projects from January 2017. Conflict register
template deployed for all new projects (Figure 1).

Project-contiict-or-interest-registery
.

This register-of conflicts is specific to the project nominated belows

Date XX Month 20xx=

Project »<insert project name and numberz=

Nominees Actual potentialorperceived-conflict 1 Action
jane Smithz N Procead tonaminations
George Browns Praviously board mambar for the applicant. Lass than | Exclusions

twoytars e

Harriet Greens Previous’y worked for consulting firm, but mere than:| Proceed tonominations
TWo years ago and did rot work-an this projects

Hamish-McDeonaldz M= Proceed tonominations
-4 - e

B s -]

Updates -

Advisory note -This register must-be uplooded to-the website . [f confiicts gre identified after-the nominotion.
hos occurred, descride here in the updates section, ond identify the citernate member. . This-section must-
include the dote the confict wos igentified, ond the dote the glternate member was nominated. The revised:
register must-be uplocded to the website clongside the onginal register. §

| This registeris made upon the nominzton of Commissionars to the-detzrmination or review panel - It-may-be

updzated if actuzl, potentizl or percenad conflicts arise during the datermination or review process q
\ "

Forfurther information 2000t conflicts, please consult the Planning Assassment-Commission Policy on-Parsonal
i Interasts of Members, which 3 2vaizblz to download onthe Commission website 9

|

http//www pac nsw gov sulresources/ media/files/pac/zeneral/ 9

‘ =

Figure 1 - Conflict of interest register template

Appendix 2 - Commission’s actions in response to the audit recommendations



Audit Recommendation 2

We recommend that the Planning Assessment Commission should, by July 2017, keep better records of
how it considers each matter under section 79C of the EP&A Act for all decisions it makes on major
development applications.

Commission’s action taken
Template deployed for ‘coffee shop catch up’ to capture Commission’s deliberative processes around
section 79C (Figure 2). Report template also shows where section 79C is addressed (Figure 3).

Coffee Shop Catch-up
Identifying Key Issues

This meeting is part of the determination process.

Date: Time:

Project:

Meeting place:

Attendees:

The purpose of the meeting: To scope key issues under section 79C of the EP&A Act 1979

Advisory note: This space should be filled in with a short and high level record of the preliminary issues
scoping that occurs immediately following a public meeting. Subjects should be recorded by topic only, and
with the agreement of the Commissioners. If the Commission requests further information, either from the
Secretariat or the Department, it should be mentioned as an action below. This report must not be
uploaded to the website as it may reflect deliberative and not final views.

Figure 2 —Commission's Coffee Shop Catch-up template

5. COMMISSION’S CONSIDERATION
In this determination, the Commission has considered carefully:
e allinformation provided by the applicant/proponent including additional information;
® the Department’s assessment report;
® advice and recommendations from government agencies;
e relevant matters for consideration specified in section 79C of the Environmental Planning and
Assessment Act 1979 (EP&A Act), including:
o relevant environmental planning instruments (including drafts if relevant);
the Environmental Planning and Assessment Requlation 2000;
any voluntary planning agreements (if relevant);
any coastal zone management plan (if relevant);
the likely impacts of the development on both the natural and built environments;

o OO0

(n]

o

social and economic impacts in the locality;
the suitability of the site for the development;

o written and verbal submissions from the public; and
o the public interest, including the objects of the EP&A Act.

,hdw‘smy note: lssues scoping should be carried out in consultation with the Commissioners, For State

significant development, ensure the Commission has canvassed all aspects of section 79C of the FP&A
Act. In the case of modification applications/requests, ensure sections 96 or 75W are considered, as
appropriate. For the purposes of this section of the determination report, present issues only by
exception (e.g. where significant community concerns remain or where the Commission has identified
a new issue or determines an issue differently to the Department’s recommendation).

Figure 3 — Extract from report template for section 79C

Appendix 2 - Commission’s actions in response to the audit recommendations




Audit Recommendation 3a

We recommend that the Planning Assessment Commission should, by July 2017, improve the public’s
involvement in public meetings by identifying and implementing additional mechanisms to notify the
community of public meetings to ensure as many interested parties are advised as possible.

Agreed action taken

Brief issued for consultant engagement on additional mechanisms, including consideration of social
media and other avenues of communication. This work will continue beyond July 2017 as part of broader
re-positioning of the Commission as part of the planning legislation reforms.

Audit Recommendation 3b

We recommend that the Planning Assessment Commission should, by July 2017, improve the public’s
involvement in public meetings by allowing the chair of decision-making panels discretion to extend the
time allowed for individual speakers beyond five minutes.

Agreed action taken
Chair’s opening statement template and the speakers registration template indicates that the chair has
discretion to allow individual to speak for more than five minutes (Figures 4 and 5).

As Chair, | reserve the right to allow additional time if further technical material needs to be provided
but as a general rule. 5 and 15 minute limits will be applied.

Figure 4 — Extract from the Chair’s opening statement template

Date & Time: Time and Date
Place: Venue and Address

2pm Opening Statement from the Chair —

Registered Speakers:

Figure 5 — Extract from the public meeting/hearing speakers register template

Appendix 2 - Commission’s actions in response to the audit recommendations




Audit Recommendation 4a

We recommend that the Planning Assessment Commission should, by July 2017, continue to improve
how it communicates the reasons for its decisions to the public by including a summary in its reports of
the issues raised during the consultation process and how they were considered by the Commission.

Agreed action taken
All reports now show a summary of issues raised during consultation and indicates how these have
been addressed. Template indicates text and instructions for reports (Figure 6).

6. COMMISSION'S RESPONSE TO COMMUNITY ISSUES
Speakers and written submission to the public meeting raised a number of significant concerns about
<insert description of issue(s)>.

Separate to the Commission’s consideration of the development application/modification
request/application in Section 5 of this report, the Commission responds to the issue(s) raised by the
community as follows.

6.1 Issuel
<Insert response to issue>

Advisory note: On many occasions, the Commission may wish to respond to community issues that do
not relate to the proposal or may be legally out of scope. This may often be the case for modification
proposals where aspects of an approved development may be of concern to the community, but are
not related to the modification proposal and may not be revisited. This section should be balanced so
that it is no longer or more detailed than the Commission’s consideration of the proposal in Section 5.

Figure 6 — Extract from report template summarising community issues

Audit Recommendation 4b

We recommend that the Planning Assessment Commission should, by July 2017, continue to improve
how it communicates the reasons for its decisions to the public by clearly outlining in its reports how
any conditions placed on a development will address the issues raised.

Agreed action taken
All reports now explain the role of consent conditions. Template indicates text and instructions for
reports (Figure 7).

It relevant: Separate to the Commission’s consideration of matters relating to the proposal, the
Commission would alzo like to respond to concerns raised in the verbal and written submission to the
public meeting in relation to <insert headline issues from Section 6>, These matters are discussed in

Section 6 of this report.

5.1 |ssuel
<Insert discussion of issue>

Advisory note: The discussion of each issue should follow a logical and cohesive chain of reasoning,
which includes the following elements:*

an outline of the issue and its origin (e.g. an issue that has been raised in many submissions);
- a description of the evidence available to the Commission, including relevant impact predictions;
- the Commission’s reasoning on the issue (use “by-cause-of” style arguments, e.q. “air quality
impacts are acceptable because the predictions comply with the air quality policy”, or, "acid leachate
is unlikely to occur because the waste rock is not acid forming”);
- concessions, if any (e.q. where conditions may be necessary); and
- a conclusion, including a description of any additional conditions or reasons for refusal.

Figure 7 — Extract from report template about describing consent conditions

Appendix 2 - Commission’s actions in response to the audit recommendations




Audit Recommendation 4c

We recommend that the Planning Assessment Commission should, by July 2017, continue to improve
how it communicates the reasons for its decisions to the public by detailing in its reports how section
79C of the EP&A Act has been addressed.

Agreed action taken
All reports now explain consideration of section 79C. Template indicates text and instructions for
reports (Figure 8).

5. COMMISSION'S CONSIDERATION
In this determination, the Commission has considered carefully:
* allinformation provided by the applicant/proponent including additional information;
¢ the Department’s assessment report;
* advice and recommendations from government agencies;
o relevant matters for consideration specified in section 79C of the Environmental Planning and
Assessment Act 1979 (EP&A Act), including:
o relevant environmental planning instruments (including drafts if relevant);
o the Environmental Planning and Assessment Regulation 2000;

o any voluntary planning agreements (if relevant);

o any coastal zone management plan (if relevant);

o the likely impacts of the development on both the natural and built environments;
o social and economic impacts in the locality;

the suitability of the site for the development;
written and verbal submissions from the public; and
o the public interest, including the objects of the EP&A Act.

‘hdvisory note: Issues scoping should be carried out in consultation with the Commissioners, For State
significant development, ensure the Commission has canvassed all aspects of section 79C of the EP&A
Act. In the case of modification applications/requests, ensure sections 96 or 75W are considered, as
appropriate, For the purposes of this section of the determination report, present issues only by
exception (e.g. where significant community concerns remain or where the Commission has identified
‘a new issue or determines an issue differently to the Department’s recommendation).

Figure 8 — Extract from report template for section 79C

Audit Recommendation 4d

We recommend that the Planning Assessment Commission should, by July 2017, continue to improve
how it communicates the reasons for its decisions to the public by issuing fact sheets to accompany its
reports for all decisions where public meetings were held

Agreed action taken
All reports where a public meeting was held now include a summary fact sheet, which explains reasons
for the decisions. Template indicates text and instructions for fact sheets (Figure 9).

Advlsory nore This [m! sheet should be dra/ted as a plmn Ianquaqp summary of lhe (ommlss/on s |
determination, It should focus on the decision and the Commission’s reasons for the decision, which | (
could include explaining how issues raised at the public meeting particular have been addressed. |
Additional or amended conditions (or refusal reasons) should also be explained in a way that the public |
can understand the Commission’s intentions. This summary should not usually be longer than a page ,
and should be published on the website alongside the determination report.

Figure 9 — Extract from fact sheet template showing instructions to explain reasons

Appendix 2 - Commission’s actions in response to the audit recommendations




Audit Recommendation 5a

We recommend that the Planning Assessment Commission should, by July 2017, work with the
Department of Planning and Environment to develop an agreed approach to presenting the
Department’s views in its assessment reports on whether the project meets relevant legislative and
policy requirements, reflecting the Commission’s status as an independent decision-maker.

Agreed action taken
The Department has agreed to refine their approach to report recommendations and no longer makes
an explicit recommendation for approval. See extract from Department’s report showing example
wording in Figure 10.

8. RECOMMENDATION

It is recommended that the Planning Assessment Commission:

» considers the findings and recommendations of this report, noting that the Department considers
the application is approvable, subject to conditions, and

» if the Commission determines to grant consent to the application, signs the attached development
consent (see Appendix G).

Clay Preshaw
A/Director
Resource Assessments

Figure 10 — Example wording of Department recommendation

Audit Recommendation 5b

We recommend that the Planning Assessment Commission should, by July 2017, work with the
Department of Planning and Environment to refer applications to the Commission earlier in the process
to ensure the Department’s assessment report covers matters that-Commissioners consider important
when assessing projects under section 79C of the EP&A Act

Agreed action taken
The Chairperson and Director Secretariat continue to discuss options for earlier referral to the
Commission as part of the legislative reforms around the Commission’s responsibilities and processes.

Appendix 2 - Commission’s actions in response to the audit recommendations




