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Dear Mr Provest
Legislative Assembly Law and Safety Committee Inquiry into the adequacy of
youth diversionary programs in NSW
The Children’s Court welcomes the opportunity to make a submission to the
Legislative Assembly Law and Safety Committee Inquiry into the adequacy of youth
diversionary programs in NSW to deter young offenders from long-term involvement
with the criminal justice system.1
In the experience of the Children’s Court, diversion from long-term involvement with
the justice system is a process, rather than an outcome from a single intervention or
engagement with a diversionary program. Therefore, the Children’s Court suggests
that the success of a diversionary program or mechanism cannot be easily
measured or evaluated in isolation, and that successful diversion from long-term
involvement with the criminal justice system requires a holistic approach to justice
and an understanding of the unique nature of young offenders.
Diversion should be considered in a broad and flexible manner, as opportunities for
diversion can be located, created and conceptualised at every stage of a young
person’s life and at every point of contact with the justice system, including once
incarcerated and after release back into the community.
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Children and young people should receive the benefit of support, enlightened policy
and practice at every possible point in time, as well as the benefit of specialised,
targeted treatment from informed practitioners and stakeholders.
The jurisdiction of the Children’s Court has developed discrete and specialised
practices and procedures over time to reflect the growing body of evidence which
demonstrates the neurobiological differences between children and adults, and the
need for children and young people to be treated differently and separately in the
criminal justice and child welfare systems.
For example, a great deal of research has been undertaken in recent years to show
that the pre-frontal cortex of the brain (the frontal lobes) is the last part of the human
brain to develop. The frontal lobes are those parts of the brain associated with
identifying and assessing risk, managing emotion, controlling impulses and
understanding consequences.2 If we liken executive function of the pre-frontal
cortex to a type of control centre for the brain, we can recognise that during
adolescence, this control centre is under construction. As such, a young person’s
ability to undertake clear, logical and planned decision making prior to acting is also
under construction.
Neurobiological development will continue beyond adolescence and into a person’s
twenties (possibly even into some people’s thirties), and different people will reach
neurobiological maturity at different ages.3
This research has some important implications for diversionary mechanisms and
programs, as each child and young person may require different and multiple
diversionary interventions before they are successfully diverted away from offending.
Furthermore, the various underlying factors of offending must be considered in order
to fully comprehend the pathways which lead to criminal offending and the
opportunities for diversion which exist within the community as well as after the initial
first contact with the justice system.
Therefore, the success or adequacy of a diversionary program or mechanism may
not be revealed or captured accurately if the indicators of success are limited to
measuring recidivism.
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If some or all of the multiple and complex challenges faced by children and young
people can be addressed through one or ongoing diversionary interventions, then
this may contribute significantly to successful diversion from ongoing involvement
with the criminal justice system later down the track.
This submission will canvass pre-court, court and post-court mechanisms which are
diversionary in nature and/or which have the potential to facilitate supports and
services to contribute to long-term desistance from criminal offending, thus impacting
on the process of diversion.
Pre-court diversion
Increased use of the Young Offenders Act 1997
A child or young person’s first contact with the youth justice system will usually occur
through coming into contact with police. At this point, police are, in appropriate
circumstances, able to utilise the Young Offenders Act 1997 (YOA) which is a
statutory embodiment of early intervention and diversion. Under the YOA, police are
provided with the diversionary option of a warning, caution or Youth Justice
Conference.
In examining the effectiveness of the YOA as a diversionary mechanism, it is
necessary to consider the impact of the requirement for a child or young person to
admit the offence in order for police to be able to issue a caution or a warning.
Requiring an admission of guilt may discourage some young offenders from
participating and from being diverted from the court system.
In New Zealand the young person is required to “not deny” the offence in order to
have access to a diversionary mechanism called a family group conference. The
Royal Commission into the Protection and Detention of Children in the Northern
Territory recommended that the Police General Order be amended to remove the
requirement that a child or young person admit to committing an offence, and instead
require that the young person “does not deny” the offence.4
The Children’s Court suggests there would be value in lowering the threshold of this
requirement in NSW to something along the lines of a “concession of wrongdoing” or
to “not deny” the offence rather than an admission to the specifics of the offence.
The Children’s Court also suggests that there may be an opportunity for a broader
range of offences to be covered under the YOA, which would increase the availability
of warnings, cautions and Youth Justice Conferences to children and young people.
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I am particularly supportive of Youth Justice Conferences, as they facilitate
cooperation between the young person and police and foster collaboration and input
from the individual offender, the victim/s, families and communities. In my view, they
produce fruitful results for both the offender and the community.
It has become evident that police uptake and use of the YOA varies across
geographical locations and Local Area Commands in NSW, and in some areas the
Youth Liaison Officer operates as a dedicated full-time role, whereas in other areas
this crucial role is combined with other pressing duties. For example, anecdotally it
seems that in regions where there is a Police Citizens Youth Club (PCYC), there
appears to be a greater utilisation by police of the YOA.
Organisations such as the PCYC have an important role to play in empowering
children and young people and fostering positive relationships between the
community, police and young people. I am highly supportive of the work of PCYC’s,
and their ability to work closely with young people to develop their skills, character
and leadership, which assists in diversion away from long-term involvement with the
justice system.
It is critical that police who are interacting with children and young people understand
the diversionary options available under the YOA and the circumstances in which
diversion is appropriate.
The Royal Commission into the Protection and Detention of Children in the Northern
Territory has recognised the importance of an enlightened understanding of the
nature of children and young people and many challenges they face, and has
recommended that “all Northern Territory Police receive training in youth justice
which contains components about childhood and adolescent brain development, the
impact of cognitive and intellectual disabilities including FASD (Foetal Alcohol
Spectrum Disorder) and the effects of trauma, including intergenerational trauma.”5
I have been in ongoing discussions with NSW Police with a view to ensuring that all
police officers receive specialised training tailored to the unique nature of children
and young people and the diversionary mechanisms available to police to divert
children and young people away from long-term involvement with the criminal justice
system and into support services.
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Youth on Track and the Family Investment Model
Whilst many young offenders will simply “grow out of crime” as they continue to
mature and develop, some children and young people present with multiple and
complex needs that require a holistic response in order to successfully divert away
from long-term involvement with the justice system. Factors such as socio-economic
disadvantage and poverty, poor physical and mental health, abuse and neglect,
trauma, family violence and disengagement from education can all impact
significantly on a child’s development, and contribute to their offending behaviour.
In many instances, a warning or a caution may successfully divert a child or young
person from contact with the court system, but without the provision of appropriate
services and supports for the child and their family to address any underlying issues,
the root causes of the offending behaviour remain unchallenged and will continue to
impact on a child or young person’s behaviour.
Youth on Track is one diversionary model which operates in NSW with the aim of
intervening at an early stage to divert young people from the criminal justice system
through identifying and responding to the underlying risk factors and the provision of
one-on-one case management.6 This model recognises that young people who
come into contact with the criminal justice system at a young age are more likely to
offend for longer, more frequently and to receive a custodial sentence. An
evaluation of the social outcomes of this program clearly demonstrates the value of
this approach and provides strong evidence of “what works” in interventions for
children and young people.7
Similarly, the Family Investment Model provides a “one stop shop” to help
disadvantaged families with complex and entrenched needs in Dubbo and Kempsey.
This model is a two-year pilot which began in late 2016 which aims to reduce
exposure to the criminal justice system and human services agencies by addressing
underlying needs and factors. The Family Investment Model identifies families with
complex needs who require support across multiple government agencies, and
develops a plan for the whole family with a particular focus on children. Through the
provision of programs and supports, the Family Investment Model is able to help
families reduce immediate risks and address long-term issues which may impact on
a child or young person’s risk of involvement with the justice system.
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Through addressing criminogenic risks and needs at an early stage, these programs
and models are able to provide an effective, wraparound service to children, young
people and their families in the community, and contribute to successful diversion
away from problematic behaviour and involvement with the justice system.
Earlier identification of risk factors
Alongside programs such as Youth on Track, there is also a role for educators and
health professionals to identify and respond to problematic behaviours or issues
impacting on a child or young person, well before a child or young person comes into
contact with the criminal justice system.
For example, it is not uncommon for many children in school to be experiencing a
physical, mental or learning disability which goes unnoticed or is masked by
challenging behaviours. The Young People in Custody Health Survey (YPICHS)
conducted by Justice Health and Forensic Mental Health Network and Juvenile
Justice in 2015 revealed that 1 in 6 YPICHS participants scored in the extremely low
range of the Wechsler Intelligence Scale for Children, indicating a potential
intellectual disability.8
An undiagnosed disability or difficulty can impact significant on a child’s ability to
engage in education, and to build important life skills as well as forge important
neural networks as part of their development.
Whilst some disabilities and problems may be easy to identify, others such as
learning difficulties or language impairments may be masked by certain behaviours,
and may have a significant impact on a child’s ability to express themselves and
regulate their behaviour. The 2015 YPICHS indicates that young people in custody
are scoring well below their same-aged peers in a range of areas including verbal
comprehension and reasoning, as well as perceptual reasoning, which includes
organised thought and cognitive flexibility.9
Early identification of disabilities and other difficulties experienced by children as well
as access to targeted supports is needed to increase the chances of successful
diversion from problematic behaviours and potential criminal offending. Given the
early and frequent contact schools have with children, there may be merit in
considering a way to implement improved screening by health professionals at an
early stage, and to then facilitate the provision of specialised supports.
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The impact of Suspect Targeting Management Plans
The NSW Police Force Suspect Targeting Management Plan (STMP) is a
preventative crime tool which allows police to identify recidivist offenders as well as
those suspected to be at risk of committing crimes.
Individuals who are identified for inclusion on the STMP are subject to a targeted
program by NSW police officers, which includes police attending the individual’s
house and using police powers to stop, search and direct an individual to move on
whenever police encounter the individual.10
A recent study suggests that STMP’s are being used by police against young people,
which raises some concern about whether this is increasing young people’s contact
with the criminal justice system, and thus undermining the key objectives of the YOA
including diversion.11
The Children’s Court recommends consideration be given to the operation of
Suspect Targeting Management Plans (STMP’s) in NSW, specifically the impact this
scheme has on young offenders, and whether it operates in a way that increases the
risk of a child having long-term involvement in the criminal justice system, rather than
acting as a deterrent.
Of particular concern to the Children’s Court is the impact of STMP’s on young
Aboriginal people who are participating in the Youth Koori Court and undertaking
holistic diversionary programs, and the manner in which the STMP may be
compromising the young person’s rehabilitation and their progress down a pathway
away from offending and the Court system. The recent study into the use of STMP’s
against young people suggests that there is no publicly available evidence that the
STMP reduces youth crime.
Whilst deterrence strategies may have some place in preventing crime, strategies
that work with young people are more likely to deter young offenders in the longterm.
Court diversion
The specialised jurisdiction of the Children’s Court
The specialist nature of the Children’s Court operates as a safeguard to the
detrimental exposure of children to the adult court environment and to adult
offenders.
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The practices and procedures of the Children’s Court also reflect an enlightened
judicial understanding of the issues and risk impacting on children and young people,
as well as a comprehensive understanding of important legislative principles
distinguishing children and young people from adult offenders.
Currently Children’s Magistrates hear roughly 90% of care cases in the State, up
from 45% in 2011, but the coverage for criminal matters remains around 67%.
The balance of cases is heard by Magistrates in the Local Court exercising the
Children’s Court jurisdiction.
In a letter to the then Attorney General The Hon. Gabrielle Upton (annexed), I have
previously requested that consideration be given to the legislative and administrative
frameworks that currently operate in a way which limits the Children’s Court ability to
provide a consistent and focused approach to cases within the Children’s Court
jurisdiction across NSW.
I am an advocate for the expansion of the specialist Children’s Court across as much
of the State as might realistically be achieved, to ensure that all children and young
people receive the benefit of the specialised treatment from trained professionals
and diversionary programs within the Children’s Court jurisdiction, and consistency
of opportunity and outcomes.12
Mental Health (Forensic Provisions) Act 1990
The Mental Health (Forensic Provisions) Act 1990 contains provisions which enable
Magistrates to divert mentally disordered young people from the criminal justice
system.13 This approach allows the Children’s Court to dismiss the charges and
discharge the young person into the care of a responsible person or on the condition
that they obtain a mental health assessment or treatment.
However, there is some concern in the Children’s Court about using this option due
to the lack of follow-up and an inability to require a report detailing the young
person’s compliance with treatment.
The recent case of Director of Public Prosecutions (NSW) v Saunders (2017)
NSWSC 760 highlighted these concerns in circumstances where an adult defendant
was discharged under s 32 of the Mental Health (Forensic Provisions) Act 1990
without specific identification of a particular person or particular place which the
person would be required to attend for assessment and/or treatment.
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It was held simply nominating a type of person (e.g. “a psychiatrist”) or a type of
place does not comply with the provisions of the Act, and is so vague as to render
compliance uncertain and enforcement virtually impossible.14
There is a clear need to legislatively strengthen s 32 to address the issues which
were brought to light in this case, and to ensure that the Children’s Court is not
inhibited in its regular and appropriate use of this diversionary provision.
A lack of available services can also weigh heavily in the balancing exercise which is
undertaken in deciding whether a diversion under s 32 will produce better outcomes
for the young person and the community. For example, there is no residential drug
and alcohol treatment facility for young people in Western Sydney, where it is greatly
needed.
The availability of appropriate therapeutic services within the community impacts
significantly on the successful long-term diversion of young offenders with complex
needs from the criminal justice system.
Youth Koori Court
It is an incontrovertible fact that Aboriginal young people are over-represented in the
justice system. Aboriginal young people are similarly over-represented in detention
centres. The distressing situation with respect to this over-representation is
articulated by Weatherburn:
“By the time they reached the age of 23, more than three quarters (75.6%) of the
NSW Indigenous population had been cautioned by police, referred to a youth justice
conference or convicted of an offence in a NSW criminal court. The corresponding
figure for the non-Indigenous population had been refused bail or given a custodial
sentence (control order or sentence of imprisonment).”15
During my time as President over these last five years, I have agitated for this
situation to improve, and I have advocated for an emphasis on the development of
cultural competence in our responses to this societal failure.
The Children’s Court is of the view that diversionary efforts should be made at every
stage of a young person’s interaction with the criminal justice system. The Youth
Koori Court (YKC) is an excellent example of a holistic process which involves
interventions and collaboration amongst professionals to identify relevant risk factors
which impact on a young person’s continued involvement with the justice system,
and actively monitors the holistic interventions implemented to address these risk
factors.
14
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The Youth Koori Court (YKC) was established as a pilot program on 6 February
2015 on the initiative of the Court itself, within existing resources and without the
need for legislative change. The Children’s Court identified that the Court process
itself has a role in relation to the distrust and disconnection experienced by the
Aboriginal community from the criminal justice system. Although disconnection with
the Court process is not uncommon for young people regardless of the cultural
identity, the perception of bias and the lack of connection to the process have an
historical context for the Aboriginal and Torres Strait Islander community and must
be addressed by the criminal justice system if the legal process is to have any
deterrent or diversionary effect.
The process that has been developed for the YKC involves an application of the
deferred sentencing model under s 33(1)(c2) Children (Criminal Proceedings) Act
1987 as well as an understanding of and respect for Aboriginal culture. Mediation
principles and practices are employed in a conference process to identify issues of
concern and develop an Action and Support Plan for the young person to focus on
for three to six months prior to sentence.
An example of the impact and outcomes for a participant in the YKC is illustrated in
the following case study:
C was removed from the care of his parents and placed in the care of the
Minister from the age of two. From the age of 11 he experienced chronic
homelessness when he left his care placements and stayed with relatives or
friends. He became disengaged from school, dependent on drugs and
alcohol, experienced low levels of personal safety and security and developed
mental health issues. Intensive contact with police for offences such as
shoplifting and failing to buy a rail ticket followed. Over time and with a lack of
appropriate cultural and clinical support, C’s dependence on drugs and
alcohol was exacerbated and his mental health needs increased.
C was accepted into the Youth Koori Court program in early 2015 and an
Action and Support Plan was developed. With the assistance of agencies
working with the Youth Koori Court and the encouragement of members of the
Aboriginal community and the Court C was able to obtain a permanent NSW
Housing tenancy after being connected to a NSW Housing Aboriginal
Specialist. After re-engaging with caseworkers a leaving care plan was
developed which included entitlements to help him set up his home and obtain
driving lessons. C subsequently obtained his Learners licence. With the aid
of appropriate legal advice he dealt with over $7000 worth of debt. Since
graduating from the Youth Koori Court 2.5 years ago it is understood that C
has continued to maintain his tenancy and has enjoyed the benefits of
employment in several jobs.
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The YKC has been sitting for almost three years now, and an analysis has shown
positive social outcomes including improved cultural connection, education and
employment, accommodation, health and management of drug and alcohol use.
All of these factors impact significantly on a young person’s health and wellbeing, as
well as their offending behaviour, and it is hoped that this process will provide the
first step for many young people to find an alternative path for themselves away from
the criminal justice system.
The Children’s Court was very pleased to hear the Attorney General announce in
June 2017 $220,000 in funding for Marist180 to provide a casework position
dedicated to assisting clients in the YKC. I will continue to advocate for the
expansion of the YKC, particularly to areas such as Dubbo and central Sydney.
However, as I have reiterated in relation to other processes and programs, a YKC
cannot alone address the social, economic and cultural disadvantages that
Aboriginal and Torres Strait Islander people experience. Culturally appropriate
support services, policies and practices are needed to address these complex
issues, and to empower Aboriginal children and young people to successfully take
up opportunities that will improve their life chances and divert them away from the
justice system.
It is important to recognise that diversionary processes can also work as part of the
Court process, and the Youth Koori Court is an excellent example of this.
Youth Diversion Process at Parramatta Children’s Court
The Youth Diversion Process was established as a collaborative trial process
between Legal Aid NSW and the Children’s Court of NSW in 2014.
A report released by Legal Aid titled “High Service Users at Legal Aid NSW: Profiling
the 50 highest users or legal aid services” found that 80% of high users of Legal Aid
services were children and young people who were 19 years and under, and 82% of
high service users had their first contact with Legal Aid NSW by the time they were
14 years old. The study found evidence of multiple and complex needs amongst
high service users, with almost all having spent time in juvenile detention and nearly
half having been in out-of-home care.
The Youth Diversion Process involves a case management system at Parramatta
Children’s Court, which draws on the skills and expertise of trained lawyers to
identify children with complex needs and liaise with service providers to improve the
supports available to the child to address the social, health and economic causes of
offending.
Whilst the Court may allow a short adjournment to allow relevant enquiries to be
made, the Court process operates in the usual way but with the benefit of any
additional information.
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Currently the Youth Diversion Process only operates at Parramatta Children’s Court,
and the Children’s Court recommends that this type of process be rolled out and
made available across the State, to ensure that all children and young people
receive access to the benefit of specialised skills, expertise and services, as well as
consistency of opportunity and outcomes.
Children’s Court Assistance Scheme
.
The Children’s Court Assistance Scheme (CCAS) provides information about court
processes and outcomes, informal counselling and conflict resolution, referral to
welfare services such as drug and alcohol programs, counselling and
accommodation, as well as support for the young people and their families at court.
The CCAS is well placed to identify particular issues which may be impacting on a
child or young person’s life, including their offending behaviour, and to facilitate
positive intervention through a referral, and to help the child or young person
understand the Court process and outcomes through appropriate child-centred
language. This is a crucial point where diversionary interventions can be identified
and a pathway created for the child or young person to obtain support and critical
services.
Currently, the CCAS operates at Parramatta, Surry Hills, Campbelltown, Port
Kembla, Woy Woy, Wyong and Broadmeadow Children’s Courts in NSW.
The Children’s Court has identified some areas where a CCAS is greatly needed,
including the Hunter Region and the South Coast. The Children’s Court suggests
consideration be given to expanding the scope of the CCAS across NSW to provide
access to a greater range of services to as many children, young people and their
families as possible across the State.
Changing the age of criminal responsibility and young people in detention
The findings of the Royal Commission into the Protection and Detention of Children
in the Northern Territory present an opportunity for a timely discussion regarding the
age of criminal responsibility in Australia.
The Children’s Court supports consideration of the Royal Commission’s
recommendation to amend legislation to provide that the age of criminal
responsibility be raised to 12 years, rather than 10, and suggests a higher age
should be adopted uniformly across all jurisdictions.16
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Increasing the age of criminal responsibility to 12 would align NSW with
contemporary scientific research, as well as with the United Nations Standard
Minimum Rules for the Administration of Juvenile Justice which stipulates that the
minimum age set should recognise emotional, mental and intellectual maturity.
The Children’s Court recommends close consideration of this recommendation, as it
would reduce the number of children coming before the Courts at an early age which
increases the risk that they will become desensitised to the court process (the
“inoculation” effect17), reducing the effectiveness of the court process as a deterrent.
However, the Children’s Court submits that in order to successfully divert children
from the justice system where the minimum age of criminal responsibility is 12, there
must be processes, supports and services in place to identify and respond to the
needs of children who are engaging in offending behaviour at a younger age.
Without access to appropriate diversionary services, there is a risk that contact with
the Court system will simply be delayed until the child reaches the age of 12, with no
positive interventions in the interim period, and no successful diversion from further
offending.
The Children’s Court is also supportive of the Royal Commission’s recommendation
that children under the age of 14 should not be ordered to serve a time of detention
except in certain circumstances.18 This would reflect practices in other international
jurisdictions such as Belgium, Switzerland, Finland, Scotland and England which
require children under a certain age to be dealt with through a therapeutic, protective
response.
This recommendation is supported by a growing body of evidence which shows that
the incarceration of children and young people is both less effective and more
expensive than community-based programs, without any decrease in risk to the
community. Studies have shown that incarceration is no more effective than
probation or community-based sanctions in reducing criminality.19
No experience is more predictive of future adult difficulty than confinement in a
juvenile facility.20
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Children who have been incarcerated are more prone to further imprisonment.
Statistics from the NSW Bureau of Crime Statistics and Research (BOCSAR) show
that 66.2% of young offenders exiting detention were reconvicted of another offence
within the next 12 months in 2015.21 Recidivism studies in the United States show
consistently that 50% to 70% of young people released from juvenile correctional
facilities are re-arrested within 2 to 3 years.22
Furthermore, children who have been incarcerated achieve less educationally, work
less and for lower wages, fail more frequently to form enduring families and
experience more chronic health problems (including addiction) than those who have
not been confined.23
Confinement all but precludes health psychological and social development.24
Detention, therefore, is not the best answer to the multiple, complex and traumatic
problems experienced by and caused by young offenders. Rather, early intervention
and diversion mechanisms and services should be invested in and utilised to their
greatest potential to ensure that children and young people receive the care and
support they need to become positive and engaged members of society. 25
Diversion from the criminal jurisdiction to the welfare jurisdiction
The Children’s Court suggests that some insight could be drawn from the
experiences of other international jurisdictions which operate under a combined care
and justice system, which present some alternative opportunities for diversion.
For example, the Children’s Hearing System in Scotland is a care and justice system
for children and young people.26 This system is supported by a therapeutic
framework involving the collaboration of different agencies which work together to
deliver care, protection and support services to children and young people who have
been referred to a Children’s Panel. The Children’s Panel makes decisions at a
hearing about the help and guidance necessary to support the child or young person.

21

NSW Bureau of Crime Statistics and Research, “Re-offending Statistics for NSW”
http://www.bocsar.nsw.gov.au/Pages/bocsar_pages/Re-offending.aspx, accessed 23 January 2018.
22
E. P. Mulvey, ‘Highlights from Pathways to Desistance – A Longitudinal Study of Serious
Adolescent offenders’, Office of Juvenile Justice and Delinquency Prevention.
23
Ibid, Road Map.
24
M. Wald and T. Martinez, ‘Connected by 25 – Improving the Life Chances of the Country’s Most
Vulnerable 14-24 Year Olds’ (2003) Stanford University: http://www.hewlett.org/wpcontent/uploads/2016/08/ConnectedBy25.pdf (accessed 18 April 2017).
25
Judge Peter Johnstone, ‘Emerging Developments in Juvenile Justice’ (2016) 12(4) The Judicial
Review 456; Judge Peter Johnstone, “Early Intervention, Diversion and Rehabilitation from the
th
Perspective of the Children’s Court of NSW” (Paper presented at the 6 annual Juvenile Justice
Summit, Sydney, 5 May 2017).
26
Children’s Hearings Scotland, http://www.chscotland.gov.uk/the-childrens-hearings-system/

14

The Children’s Hearing System recognises that children and young people in need of
care and protection are often the same children and young people who commit
offences, and presents a potential model to address the “cross-over”27 of children
from care to crime in NSW.
Working within the current parameters of the NSW Children’s Court jurisdiction, I
have been advocating strongly for a power similar to the ‘secure welfare’ power, or a
power to refer a child in the criminal justice system to the care and protection
system. Victorian and Western Australian legislation provides for a power to make
arrangements for the placement of a child in a secure care facility, which is
sometimes necessary in extreme cases where a child or young person is putting
themselves or others at risk, and requires intensive care.28
Similarly, the ACT has enacted legislative provisions which enable the court to refer
a child in the criminal list who is in need of care and protection to the care system.29
Such a power could contribute to the successful diversion of a child or young person
with complex needs away from the criminal justice system in NSW.
The impact of disengagement with education on the likelihood of offending
Education plays a significant role in a child or young person’s life, and presents a
valuable opportunity for early identification of risk factors as well as interventions and
diversion from problematic and offending behaviour.
If a child or young person becomes disengaged from education, they lose one of the
biggest protective factors against the risk of offending. The use of tools such as
suspension and expulsion from school can also contribute to the risk of a young
person engaging in offending behaviour. Studies have shown that within 12 months
of being suspended from school students are 50% more likely to engage in antisocial behaviour and 70% more likely to engage in violent behaviour.30
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Anecdotally we believe that roughly 40% of the children coming before the Children’s
Court in its criminal jurisdiction are not attending and are totally disengaged from
school. Recent, informal observations at one of the Children’s Courts located in
Sydney indicate that the number of children in the criminal jurisdiction of the Court
who are not attending school is, in fact, much higher than 40%, and that the rates of
non-attendance reflect a chronic and complex pattern, which is deeply troubling.
Furthermore, the Children’s Court has been informed that roughly 40% of children in
residential out-of-home care are not attending school.
I have been advocating for a solution to this problem, and was pleased to jointly host
a roundtable discussion with the Department of Education and key stakeholders in
August last year. I believe there are opportunities for justice agencies and education
agencies to work together to divert children from long-term involvement with the
justice system.
For example, I am hopeful that in NSW we can adopt the Victorian Education Justice
Initiative whereby officers of the Department of Education are placed in the
Children’s Court to assist in identifying those children who are not attending school
and to help support them to re-engage in school. This promising initiative is an
innovative demonstration of diversionary processes working in parallel with court
processes, and would be of significant benefit to children and young people in NSW.
Post-court diversion
Use of sentencing as an opportunity to divert from future offending
My colleagues, the specialist Children’s Magistrates, and myself have long
advocated for the need for the Children’s Court to be empowered with greater
flexibility in the sentencing options available for dealing with young offenders and
additional alternatives to detention.
A comprehensive submission made by the Children’s Court to the Attorney General
in 2016 (annexed) canvasses the underlying reasons why flexible sentencing options
are needed, and remains relevant to the legislative framework which remains today.
Given the invariably complex causes of offending in children and young people,
flexibility is critical when sentencing young offenders as it provides Children’s
Magistrates with the ability to enforce tailored solutions which can address the
underlying causes of offending, as well as promote rehabilitation and deliver
community-focused outcomes. In particular, sentencing options that provide
opportunities for intensive supervision and casework by Juvenile Justice would be
extremely beneficial.
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For example, if a young person is released from detention without being subject to a
parole order, then Juvenile Justice are not empowered to be involved with or
supervise a child or young person as they reintegrate into the community.
The Children’s Court also suggests that there may be great value in linking up young
people with NGO’s in the community who are able to provide ongoing supports
beyond the sentencing mandate.
Similarly, a referral to the National Disability Insurance Scheme would ensure that
children and young people with disabilities are actively engaged with support
services tailored to their needs which will continue as needed throughout their lives.
However, the Court understands that this is a complex process and young people
need support to help them apply for the Scheme and then to manage any approved
benefits.
Conclusion
Examining and challenging the social disadvantage and disempowerment that have
defined the lives of generations of families who come before the Children’s Court
seems, at times, overwhelming. However, I continue to be inspired and motivated by
the resilience and courage shown by children and young people, and their capacity
to change, adapt and thrive, despite the enormous challenges and difficulties they
face.
I hope this submission is of value in exploring a wider concept of diversion, and
identifying opportunities for increased supports, services and mechanisms for
children and young people to address the underlying risk factors relevant to
offending behaviour.
The Children’s Court looks forward to the outcomes of this inquiry and is keen to
work closely with stakeholders to continue to improve the outcomes for children and
young people in NSW.
Yours faithfully,

Judge Peter Johnstone
President of the Children’s Court of New South Wales
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