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To whom it may concern, 
 
Submission to the inquiry into the adequacy of the regulation of short-term holiday letting 

in New South Wales 
 

Thank you for the opportunity to make a submission to this inquiry.  
 
As the Greens NSW spokesperson on Tourism, Housing and Homelessness and Community 
Resilience I raise concerns that cross these portfolio areas. 
 
This inquiry is timely as the state grapples with a lack of housing supply and a high level of 
unaffordability. I encourage the committee to consider the impact that the use of planned and 
approved residential premises for tourism/visitor purposes is having on housing unaffordability and 
unavailability. 
 
For this submission I am providing comments and insights on the short term use of approved 
residential premises or short term visitor use known as holiday let and the experience of this in my 
local area, Byron Shire on the far north coast. In recent times the rise of the sharing economy, 
most prominently in the accommodation sector through the brand of Airbnb, has drawn attention to 
the practice, but it’s important to recognise that it has existed for some time in different forms. 
However, the rise of the internet and businesses associated with these uses have accelerated and 
highlighted both benefits and concerns. 
 
The use of dwellings as ‘holiday houses’ is an activity that has a long tradition in many coastal 
tourism areas. In some locations there have been properties that are only occupied in tourism 
periods and are referred to as holiday houses, and this is the case in many locations on the south 
coast. On the north coast, there has been historical use of properties for peak holiday visitor 
purposes, often with residents taking a holiday or relocating to friends, caravan parks or renting 
more cheaply. These properties were often placed with real estate agents for these short term 
letting opportunities, traditionally during summer and Easter or undertaken through family and 
friendship circles. These more traditional means offered some degree of oversight and contact. 



 
The Rise of the Web and web based business – Lack of regulation 

 
In the early 2000s with the advancement of the internet there was a new tourism phenomenon, the 
website booking a holiday property on line. This spurred the new tourism accommodation model of 
‘holiday letting’ that was being undertaken, initially on an individual property per website model, 
and then later presented by the consolidated forms of Stayz and other operators such as 
Homeaway and Rentalhomes. 
 
These consolidated sites then provided a market place for choice and opportunity for both 
customer and owner as well as becoming substantial businesses for the operators with a 
percentage of payment model, not dissimilar to the current situation with Airbnb. 
 
What these models lack within a tourism market is regulation. There is no quality assurance for 
these operations and no real connection or personal contact with the occupants. There are risks 
associated with this type of tourism. There is the potential for properties not to meet the visitor 
expectation by way of not meeting the stated ‘attractions’ or the standard of the accommodation or 
the images presented in the advertising. The other aspect is the potential for the ‘tenants’ not to 
comply with the recommended or stated number of occupants. There have been experiences 
where a booking for 4 people ends up with up to 20 people staying in a premise, especially during 
peak periods, e.g. “Schoolies”. 
 
The most relevant issues in this regard are the safety standards for visitors that aren’t defined or 
enforced due to lack of regulation and insurance. 
 
General State-based issues 

 
NSW housing unaffordability and unavailability  
 
I note that the significant problems of housing shortages and unaffordability in NSW, particularly in 
Sydney and coastal areas such as the north coast, are affected by this use. For further detail, see 
below in the section addressing Term of Reference (e). 
 
I also draw the Committee’s attention to a previous Legislative Council Inquiry that considered 
tourism in local communities. It was clear from that inquiry that in some areas, the impact of 
‘holiday letting of residential properties’ can be devastating for some communities and individuals 
but also it has a financial impact with the use essentially operating as a ‘black market’, contributing 
no development contributions or rates and being subject to no regulation, other than owner-funded 
security in some areas which should be noted only operates after a disturbance. 
 
Two recent research papers by the parliamentary Research Service highlight the problem of 
housing affordability and provide data that suggests short term letting plays a role in constraining 
supply of residential housing: 
 

NSW Parliamentary Research Service – Housing affordability ebrief 13/2015: 
“The affordable rental housing problem is not just limited to the Sydney region, with a 
number of other regional metropolitan areas including the Hunter, Central Coast and the 
Illawarra feeling the burden of declining rental affordability, with the proportion of rental 
properties affordable for very low and low income households declining over the last 
decade”. 
 
NSW Parliamentary Research Service –Uber and Airbnb ebrief 6/2015: 
“Roughly 60% of the listings on Airbnb are entire homes and 40% are private rooms” 

 



The fact that a majority of the listings on Airbnb are entire homes is evidence that this use already 
does, and will continue to, affect the availability and affordability of residential housing supply. 
 
Issues of constrained supply, and in particular the limited supply of affordable housing in key areas 
of Sydney and regional centres, are a key contributor to the current housing affordability crisis. In 
the Legislative Council Select Committee inquiry into Social, public and affordable housing, it was 
a consistent issue that there is concern regarding the lack of supply and access to affordable 
housing for essential workers. 
 
With the increase in the use of properties for tourism purposes, there will continue to be 
diminished availability for affordable housing. This is an issue for entire house availability, but also 
for the availability of rooms for rent. It should not be overlooked that the opportunities for the 
renting of rooms on a permanent basis in homes can fulfil the necessary housing, particularly for 
single persons who may not be in a position to afford to rent a whole premise or who are seeking a 
shared accommodation option close to their place of work or training. 
 
NSW tourism 
 
Tourism is an important industry for NSW and a major economic driver for many regions. I draw 
the committee’s attention to the responsibility of approved tourism providers and note that there is 
an unfair economic situation with the use of web-based promotion and marketing by unregulated 
providers. This may also have some impact on the integrity and credibility of the NSW tourism 
sector due to the lack of regulation. Without regulation and the assessment of safety and amenity 
standards there is a potential for the experience of the visitor to be unsatisfactory, which can lead 
to a negative sense of the location. Another consequence of Internet models for accommodation 
booking is that negative impressions can be broadcast widely and have a negative and economic 
impact on a destination. 
 
Reports about negative Airbnb experiences have received some media attention and range from 
the destruction of property and belongings to cases of abuse and violence, e.g. 
http://news.domain.com.au/domain/real-estate-news/flat-chat-why-apartment-residents-hate-
airbnb-20150529-ghcevc.html 
 
I have previously tabled motions relating to both holiday and the rise of Airbnb (see attached). 
 
The Legislative Council Inquiry into Tourism in Local Communities 
(https://www.parliament.nsw.gov.au/prod/parlment/committee.nsf/0/91B529C2E7AA3824CA257C
920083817B?open&refnavid=x) considered the issue of unregulated tourism. Below is an extract 
from the Executive Summary: 
 

Unregulated holiday letting and recreational vehicles (Chapter 5)  
 
A significant issue raised throughout the Inquiry was the practice of short term holiday 
letting. While the practice of holiday letting was seen as an accepted practice by some 
stakeholders as a necessary supplement to other types of tourism accommodation, others 
were opposed to the practice primarily due to the impact on the amenity of permanent 
residents arising from the anti-social behaviour of some temporary occupiers. The 
Committee also heard about tensions felt by regulated accommodation providers toward 
unregulated providers and concerns about the impact of reduced numbers of permanent 
residents in communities. The chapter considers options for addressing issues with short 
term letting including holiday letting precincts, development approval, self-regulation or a 
statewide policy or regulation. 
 
 
… 



 
Recommendation 15 

That the NSW Government publish the results of the trial of the Holiday Rental Code of 
Conduct. 

 
While the inquiry did not resolve specifically on how to address the issue of unregulated holiday 
letting of residential properties, the report does identify some of the concerns and the lack of clarity 
for protecting the amenity of residentially zoned areas. 
 
I urge members to read Chapter 5 of the inquiry’s report, which outlines the issues and also the 
submissions that relate to the concerns raised by affected neighbours. 
 
The difficulty for the committee was the situation that existed at the time where the NSW 
Government had accepted the process put forward by the Holiday Letting industry of undertaking 
a trial into its Rental Code of Conduct. Unfortunately the report on the trial has not been made 
public yet, despite one of the recommendations seeking disclosure of the report of the trial. 
 
Varying regional circumstances 
 
In considering the terms of reference for this inquiry I urge committee members to consider the 
different circumstances that apply for rural and regional areas, particularly those areas in which 
tourism is a significant economic sector. 
 
Over the last decade the increase in the use of residential properties for tourism purposes has 
been considerable on the north coast and has resulted in the recognition that in the two local 
government areas of Byron and Tweed there are approximately 900 residential-zoned dwellings 
being used for tourism purposes in each shire. 
 
In the Snowy River region there have been concerns with the practice, resulting in a regulation of 
the use and a visitor education program. There are still concerns with the use and its impact on 
the economic viability of council and the supply of infrastructure. 
 

Submission 72 to the inquiry into tourism in local communities – Snowy River Shire, dated 
10 July 2013: 
“An issue of concern stemming from the tourism industry is the fact that ‘holiday lettings’ ie. 
Residential apartments used for letting during tourism season are classified as residential 
rather than businesses. These ‘holiday letting’ apartments compete with hotels and motels 
which are classified as business and as such should be similarly classified” 

 
NSW planning  
 
Despite concerns being raised by local government and residents regarding the impact and legal 
issues surrounding the use of residential premises for tourism purposes, there has been a lack of 
clarity and support from the state regarding this matter. 
 
In 2009 a motion was presented and adopted unanimously at the Local Government Association 
conference by Kiama Council: 
 

That the Local Government Association once again call on the New South Wales 
Government and the Department of Planning to expedite as a matter of urgency either: 
 
- A statewide policy position on short-term holiday rentals that permit these businesses to 
operate in residential areas subject to enforceable provisions designed to protect the 
amenity of neighbouring residents. 
 



OR 
 
- the enabling of local Councils to include ‘local Clauses’ in the LEP so that Councils may 
choose to include short term holiday rentals in their LEP, subject to restrictions designed to 
protect the amenity of neighbouring residents and contingent on such premises being 
registered with Council. 

 
It is my understanding that advice received by the Department of Planning to LGA in relation to 
this motion indicated that it was a matter for local government to determine. At the time, councils 
and the Department were in the process of formulating the new Standard Instrument LEP and 
there was confusion and delays regarding the inclusion or exclusion of the use in the new LEP. 
 
At that time, Byron Shire Council (BSC) had been experiencing a high level of community 
opposition to the use and sought to amend the current LEP to exclude the use in residential 
zones. BSC had been through a process to seek to define precincts where the use would be 
permitted by a clear position had not been formulated and with court cases having determined the 
unlawful nature of the use the council sought to define in the LEP. The council at the time was 
addressing the use as a compliance matter and had begun taking legal action. The Department 
wrote to council and requested it desist from the LEP amendment as they were working with the 
industry on the trial of the Code of Conduct model. 
 
Comments on specific terms of reference 

 
a) The current situation in NSW and comparison with other jurisdictions  
 
Byron Shire Council became a member of the Seachange Taskforce and discovered that many 
other coastal locations also experienced the impact of short term letting of residential properties. 
I refer the committee to the Sea Change Taskforce – which has recently undergone a change with 
the amalgamation with the coastal councils organisation and is now part of a wider group 
operating under the name Australian Coastal Councils Association: http://coastalcouncils.org.au/ 
 
I was made aware of the experience in Victoria on Philip Island and in Western Australia in the 
town of Brusselton regarding holiday let and the similar impacts to those in my community. In 
Western Australia, the State Government developed a planning process that required the 
regulation of the use by development application. 
 
For communities that are located within 2 hours of a major population centre, the destinations 
experience similar impacts. The exodus of city dwellers to more regional communities for short 
term breaks has seen the rise in the use of approved residential dwellings for accommodation. It 
should also be recognised that locations that have developed as recognised tourism destinations 
undergo dramatic character and social changes.  
 
I note some examples of short term holiday rental regulation in other jurisdictions: 
 

 NSW – Snowy Mountains – see submission 72 to the Tourism in local communities inquiry 

 WA – Planning – regulation standards apply 

 QLD – Gold Coast council charges a commercial rate for properties unless the owner 
identifies that the property is permanently occupied. 

 NZ – Queenstown – regulation standards apply 

 California restrains Airbnb use: http://www.buzzfeed.com/mariahsummers/southern-
california-tells-airbnb-you-cant-stay-here#.xlw3P6Gp6W 

 



b) The differences between traditional accommodation providers and online platforms  
 
Planning, zoning and assessment and tourism management plans 
 
Traditional tourism was determined by a principle that tourism is an industry and one that relies on 
expectation and experience and the provision of service. The regulation of the industry has 
historically occurred to ensure that the safety and experience of the visitor is of a high standard 
and that it provides for the needs and management of the visitor.  
 
As a councillor on Byron Shire Council I had over a decade of involvement with the consideration 
of planning for tourism. These processes involved the assessment and consultation of zoning 
plans, where the location of tourism zones was determined on the basis that it was important to 
separate the areas where this use was deemed suitable based on proximity to facilities and 
attractions, and away from residential areas where the impacts and conflicts for residents could be 
avoided.  
 
The assessment criteria for tourism development applications focused on ensuring the safety of 
visitors and the provision of a level of service to ensure the high standard of experience. The 
overall principle in determining suitable locations for tourism also respected the rights of residents 
to have their amenity protected as well as ensuring that the supply of housing for permanent 
residents could be accommodated.  
 
The State Government has always placed a responsibility on local government to meet targets for 
the provision of housing to meet future population projections. The release of the Far North Coast 
Regional Strategy in 2006 determined the population projections for the region and required 
councils to meet their share of population growth by the provision of available land for residential 
living and the ultimate delivery of housing, defined by the density standards determined in Local 
Environmental Plans. 
 
I also was involved in the development of tourism management plans for over a decade and was a 
member of the Northern Rivers Regional Tourism Board. Throughout this time there were growing 
concerns from the community and the tourism industry about the increasing use of residential 
properties for unregulated tourism. 
 
The Byron Shire Tourism Management Plan that was adopted in 2010 was undertaken with 
detailed community consultation, including the use of a citizens jury, to consider the needs and the 
future planning for tourism in the area. The final plan identified the community concerns with the 
impact of holiday letting and the need to ensure compliance so that the negative impacts on 
amenity were managed. The view of the community and council planning staff was that the use 
was prohibited in residential areas and should be subject to increased compliance by the council. 
 
Approved accommodation provider standards 
 
There is a history of media reports relating to negative experiences for visitors to a destination 
when the reality of a web based promotion does not meet the described attributes, which 
demonstrates how the mismatch of experience and expectation can be damaging to a destination.  
 
In contrast, the regulated tourism accommodation operator is bound by an approval given by local 
government or the state and is required to meet the standards and conditions that are determined 
with the approval. If the standards of an approved accommodation provider are not met, then there 
is recourse for the visitor and the council to take action. 
 
There have been significant concerns raised by the Tourism Accommodation Association, NSW 
division and providers such Youth Hostels Australia and other tourism operators about the unfair 



commercial advantage that can result from activities that are not subject to tourism provider 
standards and the impacts on the regulated industry. 
 
Building Code of Australia (BCA) – Fire and Safety 
 
One of the key issues for regulation is the standards under the Building Code of Australia that 
provide specific requirements for the safety and protection of visitors to tourism accommodation. 
Importantly, these standards address the fire safety regulations that differ between tourism and 
residential premises due to the lack of familiarity tourists will have with a premise. There is a need 
for specific signage and smoke alarms as well as information and physical definition of the options 
for exits in case of fire.  
 
There is a need to ensure public safety and tragedies such as the Childers fire in Queensland 
serve a shocking reminder that it is government’s role to ensure proper use of premises and the 
appropriate regulations. 
 
In Byron Bay in recent years there have been two fires in premises occupied by visitors. Thankfully 
there were no injuries, but as the local fire brigades noted there is a risk in the use of residential 
premises for short term visitors when they are not approved. 
 
A report presented to Byron Shire Council on 14 April 2011 after a fire in a residential property 
used for holiday letting that resulted in the demolition of the house due to the extent of damage but 
thankfully no fatalities, noted: 
 

“The majority of dwelling homes used for holiday letting are likely to be approved as class 
1a buildings under the BCA. (Building Code of Australia) 
 
In regards to fire safety compliance staff are of the view that premises used for holiday 
letting should be assessed as 1b buildings under the BCA. This is due to the fact that at 
most times a holiday let is visited by new guests who may not be familiar with internal 
layout of and exit points of the premises and those guest may comprise unrelated persons, 
such as a group of schoolies sharing a house”. 

 
Note that the BCA classification issue relates to the requirement for the provision of defined fire 
safety standards. 
 
Payments to local government 
 
There is a significant loss of income to council from the lack of approval e.g., developer 
contributions, rates and water and sewerage charges. See below in relation to term of reference 
(d). 
 
Insurance – visitor safety 
 
A key issue with the unregulated use of premises for short term letting is the lack of insurance 
coverage. Despite repeated claims to the contrary by the representatives of providers of short term 
letting, it is an important point that without approval insurance providers may not fulfil a claim for 
an unapproved premise. This raises major concerns about liability and coverage if an injury or 
fatality was to occur. 
 
There is a lack of clarity regarding insurance, but there is a view that without an approval an 
insurance company is not required to meet a claim involving a paying visitor in a residential 
property if accidents, damage or theft result during the stay. The ‘commercial’ use of the property 
as an unregulated use removes the obligation on the insurer to meet a claim. 
 



I have been informed that insurance companies do offer insurance for holiday rental use of a 
residential property but also define in policies, that a valid clam must be for an approved use.  
 
I am not aware of whether any legal action has been taken for a non-payment of a claim by an 
insurance company regarding temporary use, but I believe it is an important point to clarify in 
relation to ensuring the safety of the visitors/s and the protection of the property owners. 
 
Insurance Example: http://www.rentcover.com.au/products/ 
 

RentCoverShortTerm 
 
Insurance for short term rental properties such as holiday letting and corporate leasing. 
Cover includes features often not included in standard household policies. 
 
PART A – PRODUCT DISCLOSURE STATEMENT (PDS) FOR HOME AND 
CONTENTS INSURED EVENTS POLICY 
The Policy provides: 
… 
(b) Legal liability cover for $20,000,000 which includes liability for you or any member of 
your family in respect of ownership or occupancy of your home where your home is insured 
under this Policy, or where your home is a strata title residence and your contents are 
insured under this Policy. 
… 
Section 4: Cover for your Legal Liability 
We do not insure you or your family against liabilities arising from: 
… 
(g) the conduct of any activity carried on by you or your family for reward except for letting 
the home for holiday or temporary residential accommodation 

 
Note:  I previously had advice from a real estate agent that a policy such as this is invalid in 
relation to the use of a residential premise for short term accommodation. I was informed that 
when a claim for injury had been made, it was dealt with by a payout that was collected from the 
organisation’s membership to avoid a legal action arising and drawing attention to the situation.  
 
d) The economic impacts of short-term letting on local and the state economies  
 
Regulation 
 
The unregulated and unapproved use of properties for short term letting has a significant effect for 
local government. The use of dwellings for a commercial use, specifically when there is the use of 
a whole house equates to a loss of income for councils. There are costs that are not borne by 
these operators compared to a regulated tourism operator including: 
 

 The purchase of land that is commercially zoned, which is of higher value than residential. 

 A Development Application and the necessary studies that allow for the assessment of 
impact. 

 Developer Contribution payments to councils for the use to offset the impacts and 
contribute to the overall amenity and services of an area. DC payments contribute to 
upkeep of roads, open spaces, public facilities, etc. 

 The lack of payment for additional sewerage contribution fees, which means that rural and 
regional councils who fund water and sewerage are not receiving the funds that provide for 
the upgrade and management of infrastructure. The average occupancy for a residential 
premise is 2.4 persons and that is the calculation used for the design and payment of 
sewerage contributions for residential zoned areas. The use of premises for tourism 
purposes quite often means that dwellings accommodate from 4 – 12 persons and that 



equates to a substantial increase of water use and impact on Sewerage Treatment Plants. 
These also impacts on the annual rate charges as a loss. 

 Approved tourism premises pay an additional rate charge for commercial use, which is an 
annual rate charge and the lack of regulation means that an annual loss of income results 
for councils. This rate varies between councils but could amount to significant income. In 
some councils there is a process to allow for the use of residential properties as Bed and 
Breakfast establishments. This use requires a development application process and also 
defines a commercial rating and it is at odds with the unapproved use. 

 
The loss of payment to council for a commercial use means that the community is subsidising the 
commercialisation of residential areas, without any payment to council. This issue also affects the 
approved tourism providers who have undertaken the steps to gain approval for accommodation 
facilities and do contribute to the general management of the local government area. 
 
e) Regulatory issues posed by short-term letting including customer safety, land use 
planning and neighbourhood amenity, and licensing and taxation  
 
Strategic planning and legal issues 
 
It needs to be considered that when councils have undertaken strategic planning they have 
identified areas where residential areas should exist and have understood what is expected.  
 
Residential zones are the areas where community and neighbourhoods are established. The 
change of use of approved dwellings in those residential zones to tourism purposes has brought 
with it some dramatic changes to the lifestyle and sense of connectedness, amenity and safety for 
many residents. 
 
Holiday letting has been the use of approved dwellings for the purpose of short term letting for 
visitor accommodation. This type of visitor accommodation is often advertised via local real estate 
agents, individual website and also under the business models of Stayz and other branding. 
 
In 2006 it was estimated that 22% of the dwelling properties in Byron Bay were used for holiday 
letting. This has had a significant impact on the community in relation to impacts and loss of 
amenity, along with the loss of community and neighbours. The impact on housing supply and 
affordability has also had flow on effects in relation to the resilience and capacity of the community 
to maintain the viability of schools, volunteer organisations and an overall sense of belonging to a 
community. 
 
Airbnb, while being a relatively new concept, originally promoted itself as an option for the renting 
out of a spare room and an opportunity for visitors to stay with locals and share an experience that 
it is enhanced by that local knowledge and connection. This situation promoted an opportunity for 
owners and residents to not only gain additional income but to also be part of the tourism market 
in a personal way, inviting people into their homes and allowing visitors to get to know ‘real’ locals 
and gain understanding of the location from a locals perspective. 
 
As noted above, it has now been determined that approximately 60% of Airbnb properties are 
entire homes. I note that the Parliamentary Library e-brief references Airbnb information stating 
that most of the properties are located outside the main hotel areas. There is no recognition of the 
distribution of Airbnb in rural and regional areas. I believe there are substantial numbers of 
premises being used by this process, particularly in coastal areas such as the Central Coast, Mid 
North Coast, Far North Coast and South Coast. It would be valuable to obtain the numbers of 
premises and to consider in terms of the percentage of overall properties.  
 



Amenity  
 
The impacts of short term accommodation in residential areas has been varied in communities 
across the state. There has been a variety of negative experiences that have resulted in legal 
cases, which have predominantly been in relation to the amenity impacts. 
 
In my local area, where the impact of holiday letting has existed for over decade, there has been a 
range of impacts identified that result from the use but can generally be categorised as amenity 
impacts that include: 
 

 Anti social behaviour – noise, late night parties, abuse, excessive rubbish, late night car 
activities from returning home from nightclubs, drug and alcohol behaviour. 

 Loss of safety –  neighbours not having the experience of knowing who is in their 
community and the experience of threats or actual violence when people approach visitors 
to seek restraint of noise, etc., late at night or in the early hours of the morning. 

 Lack of privacy – the activities of holiday makers can impact on the privacy of adjoining 
neighbours. 

 Damage to adjoining properties. 

 Disturbance and loss of sleep – this has affected school children, teachers, doctors, 
dentists, etc., all of whom have had their lives impacted by the behaviour of people who are 
not connected or responsible to the people who live in the vicinity. 

 Rubbish – due to the use of houses for parties, there is often excessive rubbish resulting 
from the use of premises for short term letting, which can be unsafe, unhealthy and 
unsightly for neighbourhoods. 

 Traffic and parking – often due to the large numbers of people staying in a dwelling or the 
partying, there can be problems with residential streets being crowded by cars associated 
with the use and the late night traffic movements. 

 
As a result of the amenity impacts of holiday letting in Byron Shire a community group formed that 
gave itself the name, Victims of Holiday Let. 
 
It is important to note that the ‘industry’ (Holiday Let Organisation, HLO) developed a Code of 
Conduct in an attempt to address the negative impacts and provided a hotline and security 
measures to respond to the impacts. It cannot be dismissed that once people are affected, the 
damage has been done and the experience of many is that despite making phone calls to register 
disruption to their amenity there are sometimes other consequences. There are circumstances 
where the response from the security has been slow or non-existent, or that if action is taken there 
can be repercussions and intimidation by the offending persons due to their enjoyment being 
stifled. This has in some circumstances led to a fear by residents and a lack of reporting. 
 
Legal issues 
 
In relation to the legal position, there are a number of court cases that have defined the legality of 
dwelling purposes and they are cited in the motion I presented to the Legislative Council (see 
attached). 
 
The recent case (2012) on the Central Coast is highlighted in the report and relates to a dwelling 
in a residential coastal area. The earlier case in Sutherland (2002) relates to an apartment block. 
 
The key issue in relation to the legal position is whether the premise is being used ‘wholly’ or partly 
for the use of visitor accommodation. If a property has been approved as a dwelling in a residential 
zone then it has been deemed by the courts to be a prohibited use. 
 



Licensing and taxation 
 
The lack of licensing and approval poses risks in association with injury or damage to property. 
 
The proliferation of investment purchases of residential dwellings for the commercial use of short 
term holiday letting has been facilitated by the taxation incentives of negative gearing and Capital 
Gains Tax concessions. Investors use these mechanisms to facilitate the purchase and use of 
properties for short term holiday letting. I have been made of aware of people in my community 
who own multiple properties using these publicly funded concessions. Given that these tax 
concessions were originally intended to stimulate the provision of additional rental housing supply, 
I suggest that it is a misuse of publicly funded tax concessions for them to be used in short term 
holiday letting which actually restricts the availability of residential housing. 
 
The recent ATO determination regarding Uber made it clear that there is a requirement for 
declaration of taxable income in relation to sectors in the sharing economy. However, there are 
concerns that owners of properties who are using residential premises for short term letting may 
not be paying tax on the income derived from the use. 
 
It is worth noting that in Byron Bay and other coastal location there are large returns for some 
properties for short term letting. It has been quoted in the media previously that some of the high 
end properties in Byron Shire charge up to $30,000 per week in peak period. In non-peak periods 
the rents are still high with rents of $1,000 per week. 
 
Case study: Byron Bay/Shire 
 
The issue of holiday letting has been a controversial issue for my community of Byron Shire for 
over 12 years, as its impact has had significant effects on the amenity of the residential life of a 
community that hosts one of Australia’s most visited tourism destinations. Over that time there 
have been various attempts to resolve the issue locally that have included seeking state 
government support for regulation proposals including: 
 

a) amendment to Local Government Act section 68 to allow the use of residential properties to 
be licensed for short term use, 

b) a proposal to provide permissible precincts under a Development Control Plan model, and 
c) a prohibition clause inserted into the residential zone . 

 
None of these options were successful in gaining the support of the state government and 
currently there is a proposal before the council to amend the Local Environmental Plan to allow the 
use of short term rental accommodation in any residential property across the shire, with 
provisions for a development application to be required in some areas. After many years, there is 
still fierce opposition to the use being allowed in residential areas and groups are still active in 
opposing the current move by council to regulate the use. 
 
For residents who have been affected by the use and experience the loss of amenity there has 
been an ongoing dissatisfaction with the lack of regulation action. The formation of a number of 
groups opposing the use have been established over the period with names such as “BRACE – 
Byron Residents Against Community Erosion” and “Victims of Holiday Letting”, and the 
establishment of an organization that represents the property owners who undertake the letting, 
Holiday Letting Organisation (HLO) who have provided a Code of Conduct and a security regime, 
which has resulted in some circumstances with the eviction of tenants after complaints being 
made. 
 
The impact of holiday letting has delivered substantial changes to the availability and affordability 
of housing in the area. In the 2006 Census conducted in August, a non-peak tourism period, there 



were 22% of households/residential properties in Byron Bay unoccupied and the town was the 
only coastal town in NSW to have a reduction in permanent population since 2001 Census. 
 
In relation to the lack of supply and affordability of residential properties in Byron Bay, the  
2015 Anglicare Australia Rental Affordability Snapshot identified that: 
 

Byron Bay for the third year running had no properties whatsoever considered affordable 
and appropriate for any of the household groupings. 

 
The Far North Coast Regional Strategy (FNCRS) adopted in 2006 set dwelling targets for 25 years 
to meet the regions projected population growth. In Byron Shire, the number of holiday lets 
identified as ranging between 900 -1500 represents between 35% and 55% of future growth when 
in effect it is taking away existing properties and the number of properties being used is 
increasing. 
 
Changing Character – bulk and scale of built environment 
 
The use of residential premises for short term accommodation equates to the establishment of a 
mini-motel model, except that there are no on-site services. The renovation and construction of 
new properties designed to facilitate this use has seen an increase in the size and density of 
buildings, including additional bathrooms/ensuites, and it is also notable that these premises then 
also have increased occupant numbers. At the time of the FNCRS the average household 
occupancy rate was 2.4 persons. At the same time, dwellings that were being used for short term 
accommodation were advertised as permitting up to 12 persons, and in some cases, greater 
numbers resulted, especially during schoolies, summer and Easter.  
 
The renovation and building of new dwellings specifically for short term letting has seen a rise in 
the construction of large structures. Despite floor space ratios in council planning documents, 
there are many other features that add to the bulk and scale of a property (e.g., decks, verandahs, 
and gazebos) and also reduce the amount of soft, vegetated areas (e.g., swimming pools and 
pathways). 
 
The size of houses in the shire in the last decade has increased and associated issues relating to 
the loss of urban habitat, loss of neighbour amenity and increased bulk and scale have resulted.  
 
Changing community – loss of social capital, neighbours and volunteers 
 
With a loss of permanent residents come changes to the social capital of community. The strategic 
design of localities with dedicated residential zones determines the establishment of 
neighbourhoods.  The social value of residential areas is often not recognised until it is lost, but 
the loss of dwellings available for permanent living and the use of approved dwellings for tourism 
purposes brings about a change in the way that people live. 
 
A permanent population delivers many attributes that are taken for granted. Residents are also 
volunteers, engaging in community activities and events to enhance the social capital of an area. 
When there is a loss of permanent residents it follows that there is a diminished number of people 
available to undertake volunteer roles, particularly in rural and regional areas, such as SES, 
community care, meals on wheels, Landcare group, and coaching and supervising activities such 
as sport or theatre for young people. 
 
In Byron Bay some years ago there was also an unforeseen impact of holiday letting with the then 
high school principal making a submission to council’s review of holiday letting option. The point 
was made that the school had lost students and therefore the number of teachers was also 
reduced and, consequently, that the diversity and number of subjects and available curriculum 



options was also reduced. The principal identified that this change was due to the lack of available 
and affordable housing due to the impact of holiday letting. 
 
Another aspect of the change to a residential community is the lack of connectedness and sense 
of ‘community’. Without permanent neighbours and community there is also a lack of safety. With 
constantly changing tenants and impacts there is an erosion of belonging. In Byron Shire there 
has been an ongoing disruption caused to the lives of people who live next door or near homes 
that are used for short term letting. There has been the disruption caused by partying, anti-social 
behaviour, theft, late night car movements and rubbish and destruction of vegetation and 
incidences of abuse. 
 
These aspects have had an impact on those who reside in areas where holiday let has taken on a 
dominant role and has impacted on some people to a degree where they have taken the drastic 
step of leaving to relocate to other areas that are not being used for the tourism purposes. 
 
Infrastructure Impacts – Water, sewerage and traffic/parking 
 
The increase in the occupation of dwellings and the new standard for larger dwellings to meet the 
use has an impact on infrastructure demands. 
 
At the time of designing the new Sewerage Treatment Plant (STP), the design calculations for 
residential properties was 2.4 persons per dwelling and a person daily water usage of 960 litres, 
which allows for a daily capacity for 5 persons at approximately 200 litres per person. With an 
increased occupancy and holiday style activities, which tends to include additional and longer 
showering and a lack of reduction/minimisation focus, there is increased water usage and this 
adds pressure on the infrastructure, in terms of water supply and STP management. Increased 
water usage also skews previous projections for infrastructure planning and or the reduction in the 
life of the plant/supply.  These are major issues for planning purposes and also come at a cost to 
council. Unapproved use does not allow for commercial rates to be applied to support the 
increased scale of infrastructure required to meet the use. 
 
The increase in the use of properties for tourism purposes and the higher rates of occupation also 
result in associated parking and traffic issues. The assessment of residential areas for permanent 
living has traditionally considered the traffic/parking issues based on the rate of occupation but this 
is changed by the temporary use and occupation. The increased tourism use brings additional 
traffic into areas that would otherwise be subject only to residential use. The use also adds to 
traffic generation when it is located outside the tourism zoned areas which are predominantly 
located in areas where pedestrian access to retail, restaurants and natural assets exist. Locations 
such as coastal communities are often affected by traffic congestion at peak periods and this is 
increased with an increase of the numbers of properties available for short term letting. 
 
The overall increase in tourism numbers in a location places unforeseen pressures on a range of 
infrastructure and this can impact on the experience of the visitor and the challenge for local 
government to manage the impacts. 
 
Economic Benefits 
 
It is often portrayed that the benefit of additional tourism properties brings with it increased 
economic benefit to an area, providing jobs, retail sales and service/activity use. What is often not 
presented is the economic and social benefit of permanent residents and the goods and services 
consumed and how this is not factored in to the financial equation. 
 
There are arguments presented that the maintenance and upkeep of these properties provides 
jobs for cleaners, gardeners and tradespersons. It is true in my local area that businesses that 
have developed to fulfil these roles to directly service the short term letting of properties. What fails 



to be assessed is whether these businesses do provide jobs to locals and whether or not they take 
away opportunities for other forms of employment. The loss of housing for people who provide 
essential work in a community is also a consideration that can impact on a locality. I am advised 
that some of the operators in the Byron Shire who service the short term letting of homes employ 
travellers and transient workers to undertake the cleaning and maintenance of properties, and the 
lack of regulation may also lead to the lack of appropriate wages due to the lack of a 
registered/regulated business model. 
 
Byron Shire holiday letting – historical information 
 
2009 

 13 February 2009 - public exhibition of information brochure and a FAQ 
2008  

 31 October  - Resolution - 08-676 Parts 1-5 
1. That Council adopt for public exhibition an urban holiday letting precinct model for 
Byron Bay and Brunswick Heads 

2007  

 22 November – Motion by Cr Peter Westheimer:  
I move that Council introduce a development application and / or licencing system or 
differential rate for holiday lettings in the Shire wide LEP 

2006 

 20 March 2006 - Holiday Letting Forum  
2005 

 8 November - Council resolves to  

 31 October - facilitated forum  

 17-18 September - MEDIA Weekend Financial Review - Squabbles disturb the karma in 
Byron Bay - 

HLO Byron, the new group that represents 250 owners of Byron Bay holiday lettings, 
had gained advice from national law firm Blake Dawson Waldron and from senior 
counsel that Byron Shire Council’s policy to close down short-stay holiday lettings in 
residential areas is “wrong and unlawful”. Bryon Shire has written to owners and 
agents to ensure “that dwellings/ units are not let or sold for the purpose of holiday 
let or sold for the purpose of holiday accommodation” and has placed stop orders on 
individual properties.  

 September - Questionnaire re holiday let prior to forum 
HLO (Holiday Let Organisation) form 

 22 June - Letter to BSC from Neville Newell MP for Min for LG, Tony Kelly re BSC letter to 
amend LGA S68 –  

“If Council is concerned with the adequacy of the existing regulatory arrangements 
under the EP&A Act, it should raise the matter with Minister Beamer direct. 
Consequently, the Minister does not consider that an amendment to the LGA is the 
appropriate means to address the issue.” 

 21 June - BRACE (Bay Residents Against Community Erosion) - presentation to Council 
raises concerns with holiday letting and calling for regulation 
05-517 - Resolved that Council develop a policy / DCP on ‘Casual Holiday letting’ and 
approval and regulation as complying/ exempt development 

 5 May 2005 - LGA NSW - Letter re survey - Exec resolved that individual council approach 

 10 February – MEDIA – Byron Shire News - BRACE defends stand on tourism -  
“BRACE is a group of Byron Bay residents who are extremely concerned about hte 
ever increasing  incidence of holiday letting in parts of the Byron Shire currently 
zoned Residential 2a. The group believes that the practice is illegal and that council 
is not enforcing compliance with its own zoning regulations. Mr Wilkosz said BRACE 
was concerned about holiday letting in residential areas because the practice was 
subjecting the residents to unacceptable levels of noise, abuse, antisocial behaviour, 
garbage, litter, increased traffic and sleep deprivation. He said the decline in 



numbers of permanent residents in traditional residential areas was leading to a loss 
of culture.” 

2004  

 25 November- MEDIA - Byron Shire News - Lets negotiate, Holiday letting under scrutiny 
“ A licensing and regulation regime for people who holiday let their homes in the 
Byron Shire may soon be introduced……… 
“The letting of properties during peak periods meets the high tourism demand and in 
some cases this is preferable to the development of more commercial tourism 
operations that would then try and attract high levels of tourism all year round to 
sustain a viable business. 
“The holiday letting of homes has seen the dramatic loss of permanent rentals which 
is having a social impact as housing is becoming both less available and affordable, 
Cr Barham said. 

 9 November  - Resolution 04-890  
1. That Council receive legal advice on the definition of holiday letting 
2. That Council write to the Minister for Local Government and the Local 
Government Association to recommend that an amendment to the Local 
Government Act 1993 Section 68  be created to define the activity of temporary 
letting of 90 days or less in an approved dwelling be required to obtain an approval 
of Council  

 18 Aug - Council receives letter from Tourism Byron acknowledging concerns and proposes 
1. Agree to industry adopting a code of practice on Holiday Letting as a means of 
managing problems in this area 
2. To develop a council operated licencing system for all holiday letting properties 
3. To develop an effective complaint system as a priority 
4. Have council consider an incremental, priority driven strategy for the management 
of holiday letting 

 April - MEDIA real estate agents introduce ‘Community Security System for Holiday Rental 
Properties’ – “This trial has been introduced following growing concerns within the 
community about holiday rentals”  

 23 March – Resolution 04-265 
That Council investigate development control provisions applicable to short term 
holiday accommodation, including 
a. definitions 
b. identification of suitable and / or unsuitable precincts 
c. parking requirements, building construction, site planning or any other matters that 
may affect privacy or amenity 

 24 Feb - Resolution 04-109 
1. That an immediate report be received on necessary changes such as a 
development application or license or any other process that can be utilised to 
achieve regulation of holiday letting 
2. That Council acknowledges and congratulates the real estate agents and tourism 
industry for responding to community concern and look forward to engagement with 
the  industry regarding tourism management 

2003 

 8 Aug - L&E Justice Lloyd - Parkes v Byron Shire Council -  
Definition of ’tourist facility’ was any ‘establishment providing holiday 
accommodation’ 

 4 Feb   
Barham 03-43 - That Council direct that both drat LEP amendments 106 and 110 
address the issue of allowing the ‘holiday letting of houses’ with consent in 
residential zones in appropriately identified area’ 

 29 January MEDIA - Northern Star - Letter to the editor - ‘Packing them in’ - refers to 
Council action against illegal backpackers - James Robinson-Gale (Tourism operator)  





 

 

Legislative Council Notice of Motion given by Ms Jan Barham MLC, 11 November 2014 

1. That this House calls on the Government to resolve the legal issues of properties that are 

used by tourists or visitors secured via internet sites such as Airbnb and Stayz, which 

constitute a non-compliant use with state planning and/or local council regulations, as 

considered by the Legislative Council Inquiry into Tourism in Local Communities, 

especially under Term of Reference 3. 

 

2. That this House notes that: 

 

(a) the use of internet sites such as Airbnb to locate properties for short term stays by 

tourists or visitors has been increasing since 2008 when such sites first began,  

 

(b) the use of this form of booking via internet sites results in the true number of 

tourists or visitors to an area being under-estimated which can mean that 

government is unable to plan properly for service provision,  

 

(c) most properties listed on such websites are not approved by local government for 

tourism purposes and are non-compliant with the standards set in the Building 

Code of Australia for tourist accommodation,  

 

(d) due to the lack of approval these properties may not be covered by insurance 

while being used by tourists,  

 

(e) fire, safety and other standards of these properties may be inadequate for 

temporary holiday accommodation,  

 

(f) this type of tourist or visitor accommodation may have negative impacts on 

neighbours due to issues such as noise, rubbish, parking and anti-social behaviour, 

and  

 

(g) properties secured via the internet and used by tourists or visitors for short term 

stays may be competing unfairly with legitimate, approved tourist or visitor 

accommodation due to lack of: 

 

i. application approvals and fees,  

 

ii. compliance with regulation,  

 

iii. higher cost of commercial property purchase, and 

 

iv.  payment of local government commercial rates,  

 



 

 

(h) Strata managers and Strata Committees are seeking clarification about the legal 

issues surrounding the use of residential properties for short term letting.  

3. That this House notes that when residential zoned approved dwellings are used for 

commercial or tourism purposes it diminishes the supply and affordability of housing and 

therefore contributes to housing affordability pressures. 



 

 

Legislative Council – Private Members’ Business Item no. 2185 outside the order of 

precedence, notice given by Ms Jan Barham MLC, 19 November 2014 

1. That this House notes that: 

 

(a) legislation and court decisions define the distinction between the use of residential 

dwellings for the purpose of permanent occupation and short term tourism uses 

such as holiday let and serviced apartments, and 

 

(b) court decisions have determined that the use of approved dwellings or dwelling 

houses for the purpose of tourism use is an unlawful purpose and contrary to the 

zone objectives and therefore prohibited. 

 

2. That this House notes that many court cases have addressed the use of residential-zoned 

buildings and land for uses other than residential dwellings, including the following: 

 

(a) in the judgement of Reynolds JA in South Sydney Council v James (1979) 35 

LGRA 432 the critical element of reasoning is that some level of permanence is 

required in that a dwelling requires “at the very least, a significant degree of 

permanence or habitation or occupation”, 

 

(b) in the Land and Environment Court case of the Sydney Council and the Waldorf 

Apartments in March 2008, Paine J’s judgment focussed on the question of 

whether the use of the rooms “is for the purpose of ‘residential accommodation’ 

or for other purpose, namely short term accommodation” and ruled that consent to 

use the building for serviced apartments had not been given consent, 

 

(c) in the Waldorf Apartments case, Paine J noted the similarities with the case in 

North Sydney regarding the use of Blues Point Towers where, in the Court of 

Appeal, Mahoney JA (with the agreement of Handley JA and Priestly JA) held 

that the use of flats as serviced apartments was unauthorised on the grounds that 

they did not have “the necessary degree of permanence”,  

 

(d) in the 2005 case relating to the York Apartments in York St Sydney, it was noted 

that the term ‘serviced apartments’ “was first introduced into the City of Sydney 

Local Environment Plan in 1996 and described inter alia as ‘used to provide short 

term accommodation’”, and that Lord J, ruling in the appeal to change usage of 

the York building to incorporate serviced apartments, found against the appeal on 

the grounds that “the description of a flat as a ‘dwelling’ or ‘domicile’ carried 

with it the notion of a degree of permanency of  habitation or occupancy” and the 

owner must comply with the original consent for use as a ‘residential flat 

building’, 

 



 

 

(e) in the more recent case in the Land and Environment Court, Paine J ruled that a 

unit in Sutherland Shire whose 1960 development consent was for use only as a 

‘residential flat building’, also quoted the above Mahoney J Court of Appeal 

decision, citing the that a dwelling or residence carries with it the notion of 

permanency and ruled that the unit in question was, on the balance of 

probabilities, being used for holiday letting, as indicated by its advertisement for 

such in the NRMA Open Road magazine, 

 

(f) in a Byron Shire case in the Land and Environment Court involving the appeal 

against Council’s refusal to permit a proposed development to be re-categorised as 

‘holiday cabins’, Lloyd J considered that by definition, a holiday cabin is a tourist 

facility and therefore is prohibited in that particular zone of the Council’s LEP, 

and 

 

(g) in the Land and Environment Court in April/May 3013, hearing a matter involving 

Gosford City Council brought by the neighbours of a six bedroom holiday let with 

a history of late night parties, loud music and other disturbances, Pepper J found 

that holiday letting of this property was prohibited on the grounds that the use was 

not sufficiently “permanent to comprise a ‘dwelling house’ for the purposes of the 

relevant zoning” and further Pepper J noted that, unlike other Councils like Byron 

Shire, this Council had not amended its LEP to resolve any ambiguity regarding 

holiday letting. 

 

3. That this House notes that there is considerable confusion in the community regarding the 

rights of property owners to use buildings and land for short-term letting or tourism 

purposes when the original consent has been for residential use, and in particular that in 

the Gosford judgment Pepper J stated that, “Whether a building is a dwelling house is a 

question of fact and degree,” and further that Councils expecting the courts to rule on 

these matters “amounts to an effective abrogation by the council of its fundamental duties 

and responsibilities.” 

 

4. That this House notes that while the then Minister for Planning and Infrastructure the 

Hon. Brad Hazzard MP in April 2012 announced a Code of Conduct for Holiday Letting, 

this amounted to the industry essentially regulating the industry and little recourse for 

either the Councils or the residents who may be suffering the negative effects of holiday 

letting in their towns or suburbs. 

 

5. That this House notes that: 

 

(a) due to the legal interpretations of the permissible use of a dwelling house and the 

determinations that short term letting is a prohibited use, there are concerns 

regarding liability and insurance protection, and 

 



 

 

(b) the use of dwellings for an unapproved use such as short term letting and tourism 

purposes results in a lack of safeguards for the occupants. 

 

6. That this House notes that the current Standard Instrument LEP definition of a residential 

accommodation: 

(a) means a building or place used predominantly as a place of residence, and 

includes any of the following: 

 

i. attached dwellings, 

ii. boarding houses, 

iii. dual occupancies, 

iv. dwelling houses, 

v. group homes, 

vi. hostels, 

vii. multi dwelling housing, 

viii. residential flat buildings, 

ix. rural workers’ dwellings, 

x. secondary dwellings, 

xi. semi-detached dwellings, 

xii. seniors housing, 

xiii. shop top housing, but 

 

(b) does not include tourist and visitor accommodation or caravan parks, and 

therefore identifies that tourism use of a dwelling is a prohibited use. 

 

7. That this House notes that the use of approved dwellings for short term letting and 

tourism purposes reduces the available permanent housing stock in a locality and can 

result in a housing supply shortage, and therefore places availability and affordability 

stresses on a locality  and is contrary to strategic planning objectives to define the 

potential housing stock and meet permanent population targets. 

 

8. That this House calls on the Government to clarify the legal and planning requirements 

relating to the use of dwellings for short term letting and tourism purposes and note the 

impacts and consequences. 




























