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Dear Mr Barilaro, 

lnauirv into inclusion o f  donor details on the reaister o f  births 

The Elder Law & Succession Committee (the "Committee") of the Law Society of 
NSW represents the Law Society of NSW and its members in the areas of elder and 
succession law as they relate to the legal needs of people in NSW. The Committee is 
comprised of experienced and specialist practitioners drawn from the ranks of the 
Society's members who act for the various stakeholders in the areas of elder and 
succession law. 

The Committee thanks you for the invitation to comment on the issue of whether 
there should be provision to include donor details on the register of births maintained 
by the NSW Registrar of Births, Deaths and Marriages (BDM). 

The Committee's position 
The Committee's view is that the Registrar of BDM should keep a register that 
encompasses all of the parents that a child can have, however defined. These details 
should include donor details. The Committee's view is also that the details kept on 
this register do not need to appear on the official birth certificate, but a birth certificate 
should be issued noting the person's current parents. The Committee's position is 
informed by the considerations set out below. 

. -  - ~ - A .  Background - -  ~ 

The Committee understands that on 17 August 201 1 the District Court of New South 
Wales made orders in the matter of AA v Registrar of Births Deaths and Marriages 
and BB' which required that the biological father of the child be removed from 
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registration in the Registry as the child's father and that the former lesbian partner of 
the child's birth mother be registered in his place. 

The Committee notes that the use of the term "parent" has expanded significantly as 
social structures and the concept of "family" has evolved. 

B. Child's right to know parents 
The starting point of the Committee's analysis is a child's right to know his or her 
parents. Article 7 of the United Nations Convention on the Rights of a Child states 
that a child shall have, as far as possible, "the right to know and be cared for by his 
or her parents". 

The National Health and Medical Research Council Ethical guidelines on the use of 
assisted reproductive technology in clinical practice and research at paragraph 6.1 
states "persons conceived using ART [assisted reproductive technology] procedures 
are entitled to know their genetic parents". 

C. Who is a parent 
It is possible for a child to have seven "parents", for example: 

1. A sperm donor 
2. An ovum donor 
3. A Surrogate mother 
4. & 5. The people with whom the child lives and has a parenting order 
6. & 7. The people who subsequently adopt the child. 

A child may also have parents who are the donors of an embryo created in IVF 
therapy and subsequently implanted in another mother. 

These are extreme examples but still do not contemplate all situations where a 
person could be a parent. 

The Committee notes that persons will be presumed to be parents of a child where 
any of the following circumstances apply : 

1. Section 9 of the Status of Children Act 1996 (NSW) ("Status of Children Acf") 
sets out a presumption of parentage arising from marriage where: 

(a) a child is born during marriage (this includes defacto relationships); 
(b) a child is born within 44 weeks of the husband's death; 
(c) a child is born within 44 weeks after a marriage is annulled; 
(d) an estranged couple resumes cohabitation then separates within 3 

months and a child is born within 44 weeks after the end of 
cohabitation and after the dissolution of marriage. 

2. The presumption of paternity arising from cohabitation of a couple between 
44 weeks and 20 weeks prior to birth under section 10 of the Status of 
Children Act. 

3. The registration of the person's name as the child's parent in the Births 
Deaths and Marriages register under section 11 of the Status of Children Act. 

4. A Court makes a finding before or after the death of the person under section 
12 of the Status of Children Act. 

5. The man formally acknowledges that he is the child's father under section 13 
of the Status of Children Act. 



6. The presumption arising from a birth resulting from a fertilization procedure 
pursuant to section 14 of the Status of Children Act: 

'(1) When a married woman has undergone a fertilisation procedure as a 
result of which she becomes pregnant: 

(a) her husband is presumed to be the father of any child born as a 
result of the pregnancy even if he did not provide any or all of the 
sperm used in the procedure, but only if he consented to the 
procedure, and 

(b) the woman is presumed to be the mother of any child born as a 
result of the pregnancy even if she did not provide the ovum used 
in the procedure. 

( IA) When a woman who is the de facto partner of another woman has 
undergone a fertilisation procedure as a result of which she becomes 
pregnant: 

(a) the other woman is presumed to be a parent of any child born as a 
result of the pregnancy, but only if the other woman consented to 
the procedure, and 

(b) the woman who has become pregnant is presumed to be the 
mother of any child born as a result of the pregnancy even if she 
did not provide the ovum used in the procedure. 

Note. "De facto partner" is defined in section 21C of the Interpretation Act 
1987. 

(2) If a woman (whether married or unmarried) becomes pregnant by means 
of a fertilisation procedure using an ovum obtained from another woman, 
that other woman is presumed not to be the mother of any child born as 
a result of the pregnancy. This subsection does not affect the 
presumption arising under subsection (IA) (a). 

7. A child born as a result of assisted reproduction technology treatment under 
the Assisted Reproduction Technology Act 2007 (NSW) ("Assisted 
Reproduction Technology Act"). 

8. A child born as a result of artificial conception procedure under section 60H of 
the Family LawAct 1975 (Cth) ("Family LawAct"). 

9. A child born as a result of sexual relations between parties to a relationship 
under section 57 of the Succession Act 2006 (NSW) ("Succession Act"). 

10. As a result of adoption under section 95 of the Adoption Act 2000 (NSW) 
("Adoption Act"). 

11. A child born after death provided the child was "in utero" prior to death under 
section 39 of the Succession Act. 

12. Step parents where step parents have responsibility for the long term welfare 
of the child under section 3 Children and Young Persons (Care and 
Protection) Act 1998 (NSW). 

13. The subject of a parentage order under section 12 of the Surrogacy Act 2010 
(NSW) ("Surrogacy Act"). 



The Committee notes that biological parents are not legal parents: 

1. By reason of sperm donation to a woman (married or unmarried) who 
becomes pregnant from a man who is not her husband and the presumption 
is the donor is not the father (S 14(2) Status of Children Act and S. 60 H(l)(d) 
Family Law Act). This child will be offspring under the Assisted Reproduction 
Technology Act. 

2. If they donated ovum resulting in a pregnancy, the donor is presumed not to 
be the mother of the child (S 14(3) Status of Children Act and S 60H(l)(d) 
Family Law Act). This child will be offspring under the Assisted Reproduction 
Technology Act. 

3. After the making of an adoption order (S 95 Adoption Act), 

4. After the making of a parentage order pursuant to section 12 of the Surrogacy 
Act 2010. 

D. Importance for a child to know parents 
The National Health and Medical Research Council acknowledged the importance of 
a child knowing their parents in its report "Ethical guidelines on the use of assisted 
reproductive practice and research': The course points out at paragraph 5.7 that 
"Good record keeping is an essential component of clinical practice and vital for ART 
because of the long-term consequences of procedures involving ART on the health 
and psychosocial wellbeing of the persons who are born and on the participants in 
ART procedures themselves (and their spouses and partners, if any)." 

The Victorian Parliament Law Reform Committee in its lnquily into access by donor- 
conceived people to information about donors also noted the importance to children 
in knowing who their parents were. 

E. Risks of consanguinity 
There is a public interest in allowing easy identification of one's parents. This may be 
for a range of reasons, such as to eliminate the risk of consanguinity for such things 
as marriage or having a sexual relationship. It would also allow for a person to trace 
their ancestry for reasons of genetic health. 

Section 27(1) of the Assisted Reproductive Technology Act states that: "An ART 
provider must not provide ART treatment using a donated gamete if the treatment is 
likely to result in offspring of the donor being born, whether or not as a result of ART 
treatment, to more than 5 women...". This limits a specific ART provider to five 
women (but not to the treatments per woman), but does not prevent a donor going to 
different ART providers. This limitation is extended in Victoria as their Act states that 
treatment cannot be provided to more than 10 women. 

It is possible for a donor to provide gametes to more than one ART provider on more 
than one occasion. The Committee's view is that the possibility of having multiple 
children should not be underestimated and the risks of consanguinity are magnified 
by the potential number of children. 

F. Evidentiary requirements 
Evidence is also required of parentage for claims under the Succession Act. Children 
born under ART procedures are considered offspring, and not children for the 
purposes of the Succession Act, but children born from relationships and one night 
stands are considered children for the purposes of the Succession Act. These 
children have a right to know their parents, and are entitled to a proportion of their 
parent's estate should the parent die intestate. 
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