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SUBMISSION TO THE JOINT STANDING COMMITTEE ON
ELECTORAL MATTERS

The Operation of the Election Funding and Disclosures Act 1981
in the Context of the 2008 Local Government Elections

Introduction

The Election Funding Authority of NSW welcomes the opportunity to make a submission
to the Committee concerning the significant amendments made to the Election Funding
and Disclosures Act 1981 (‘the Act’) shortly prior to the 2008 Local Government Election.

The Authority supports legislative measures that improve {ransparency and
accountability in election funding and disclosure. However, the interrelationship between
amendmentis introduced under the Election Funding Amendment (Political Donations
and Expenditure) Act 2008 with the existing Act provisions has resulted in a disclosure
regime that is complex and unclear. This has caused confusion and uncertainty for
same stakeholders.

The Authority observes that the amendments go beyond bringing New South Wales into
line with the proposals that were at the time — and remain - before the Commonwealth
Parliament in the form of the Commonwealth Electoral Amendment (Political Donations
and Other Measures) Bill 2008 [2009]. Unlike the Commonwealth proposals, the New
South Wales amendments are not confined to the introduction of bi-annual reporting
periods and a uniform disclosure limit of $1,000. The amendments introduce changes to
the appointment of ‘official agents’ and the management of campaign finances, with the
resuit that in some instances it is unclear precisely who is liable for breaching the Act
making it difficult for the Authority to administer the Act in a way that gives clarity and
direction {o stakeholders required to comply.

The complexity of the new disclosure legislation not only presents interpretive and
administrative challenges for the Authority, but also clouds the obligations and
responsibilities of individuals required fo disclose. The commencement of the legislation
some two months prior to the Local Government Election held on 13 September 2008
may have contributed to some stakeholder difficulties.

The Authority sets out the four most significant issues associated with the amended Act.
In identifying these issues, the Authority draws on its experience since the amendments
were introduced and observes that they are amongst some twenty (20) issues in total
identified by the Authority o date and communicated to the Depariment of Premier and
Cabinet (‘DPC’) in April 2009 (copy of table of issues attached).

The Authority would be pleased to provide the Joint Standing Committee with a proposal
address the issues identified if and when requested to do so.

Brief overview of the principal amendments to the Act

The principal amendments to the Act may be summarised thus:



¢ An increase in the frequency of disclosures from once every four years to once
every six months;

¢ The introduction of a uniform disclosure threshold of $1,000;

+ The imposition of a disclosure obligation on local government councilors in their
capacities as councilors;

e Alterations to the manner in which ceriain individuals assume office as ‘official
agents”;

» The specification of a threshold amount of political donations below which an
individual in receipt of those donations is deemed to be his or her own official
agent; and

* A requirement on candidates and others to maintain bank accounts dedicated for
campaign purposes in certain circumstances.

The issues associated with the amended Act

The Authority considers the following to be the four most significant issues associated
with the amended Act

1. Difficulties in identifying persons capable of prosecution for failure to lodge
disclosures

In the event that a candidate fails to appoint an official agent, the Authority’s capacity to
successfully prosecute that candidate for failure to disclose hinges upon its ability to
prove that the candidate did not in fact accept in excess of a specified amount of money'
as a political donation (proof of which establishes that the candidate is deemed to be his

or her own official agent). It is very difficult in practice to prove matters of that kind in
couri.

The Act imposes responsibility for lodging disclosures not on those who directly
participate in Local Government elections — but, rather, on the participants’ respective
‘official agents’. The official agents are responsible for managing political donations and
elecioral expenditure in the manner prescribed by the Act. The Act requires the official
agents of candidates, groups and elected councillors to each maintain, in certain
circumstances, a dedicated bank account (called a ‘campaign account’) into which all
donations are to be deposited and out of which all expenditure is to be incurred. The
official agents are liable not only for failure to lodge declarations by the due date, but
also for failure to propery account for and manage donations and expenditure.

Having regard to Local Government elections only, the following outlines the manner in
which official agents acquire office, depending upon individual circumstances:

! See detailed discussion later in this section on the $1,000 threshold amount.



e The official agents of Local Government candidates and groups are
appointed by the respective candidates or groups;

o Candidates who fail to appoint an official agent, and provided that they
have not accepted in excess of a specified amount of money as a palitical
donation, are deemed io be their own official agents, as are the head
candidates of groups who fail to appoint official agents; and

e Pursuant to a decision faken by the Authority on 13 February 2009, all
elected councillors who for the time being are not also candidates, are
designated to be their own official agents.

Subject to the matters discussed in (2) of the submission below, there are no legal
barriers to the prosecution of official agents who hold office by way of appointment. That
is because it is comparatively uncontroversial {0 identify appointed official agents. In the
second half of 2008, approximately 90 official agents who failed to lodge declarations
were appointed by candidates and groups at the Local Government Election.

However, some 400 of the Local Government candidates or head candidates who failed
to lodge declarations for the second half of 2008 did notf appoint official agents. The
Authority’s capacity to commence prosecution proceedings in these cases is contingent
upon the operation of the s. 49 deeming provision. The deeming provision operates by
force of the Act to deem individual candidates and head candidates to be their own
official agents subject to a threshold condition specified in s. 96A(7) of the Act. In brief,
the threshald condition is that the candidate has not accepted in excess of $1000 in
political donations over the election period (as to the full complexity of the threshold
condition, see the discussion under (4) of the submission below).

The threshold was introduced via the insertion of sub-section 1A into s. 49 as part of the
amendments made to the Act in 2008. The result is that to establish that the deeming
provision is engaged in a particular instance, it is necessary to prove that the candidate
or group had not accepted in excess of $1000 in political donations over the election
period.

The Authority is advised that it is particularly difficult in practice to prove beyond
reasonabie doubt that an individual has nof received a specified amount of money.
While the Authority is competent to issue notices under clause 32 of the Election
Funding and Disclosures Regulation 2004 requiring candidates and others to supply any
records of political donations made or received or electoral expenditure incurred, records
of that kind may in a particular case be incomplete or inconclusive. An individual might
simply not create full and accurate records as required under s. 96C of the Act and
clauses 22-28 of the Regulation. Failure to supply full and accurate records would
presumahly be an inadequate basis for prosecuting the individual for failure to disclose
in reliance on the deeming provision, as there is no obligation on an individual to
accompany a response to a clause 32 request with an explanation as o precisely what
any records indicate and what they do not indicate. In other words, the obligation to
respond to a notice is discharged upon the supply of “records” alone. To obfain an
explanation in connection with any records supplied (or the absence thereof), the
Authority would have to engage the Act's resource-intensive inspection provisions.
Conversely, an individual who does respond to a clause 32 notice by supplying records
in his or her possession may well demonstraie that the deeming provision is not
engaged in his or her case and that he or she is consequently immune from prosecution



for failure to disclose. That would be the case where the individual supplies records
showing that he or she has in fact accepted at least $1000 in political donations. The
anomalous result is that unless a candidate appoinis an official agent, the candidate is
immune from prosecution for failure to disclose; only candidates who accept
comparatively insignificant donations are liable in that respect. With this in mind, a
decision of the Authority to commence any prosecutions for failure to disclose might well
bring the disclosure regime into disrepute.

An additional difficulty attends prosecuting a candidate for accepting donations without
appointing an official agent or maintaining a campaign account. it would be necessary
not merely to prove the relevant omission(s), but to prove that the candidate knew the
omission(s) were unlawful in the circumstances. That is a consequence of the unusual
wording of the Act's general offence provision (s. 961), which presumably requires the
prosecution to show that the individual charged had actua! knowledge of the
unlawfulness of his or her conduct, and not just constructive knowledge imputed, for
example, from the contents of comespondence sent by the Authority to the individual.
The ‘knowledge’ component of the general offence provision effectively confines
prosecutions to instances in respect of which an admission has been made. Given that
admissions are made very rarely (and may be inadmissible in the absence of a prior
caution), it appears that the legislature wished to effectively foreclose the possibility of
prosecuting individuals for offences other than those enumerated in s. 96H(1)(2), and (3)
(namely, failure to lodge declarations, the making of a false statement in a declaration
and misleading an official agent) except where it can be shown, beyond reasonable
doubt, that the person knew and understood the law in the relevant respect and acted in
defiance of it.

It therefore appears that, for practical purposes, the only charge to which the Authority
could confidently consent is a charge for failure io respond to a clause 32 notice in the
limited circumstances where the relevant individual fails to supply the
receipt/acknowledgement book issued by the Authority. However, an individual who
simply supplies a blank receipt/acknowledgement book would appear to have
discharged his or her obligations under the notice. That is because an individual
presumably has no obligation under clause 32 to supply “records” not in his or her
possession (records that are not in his or her possession either because they were not
retained or because they were never created), and nor does an individual have an
obligation to give reasons for not supplying “records”. And for precisely the same
reasons, failure to respond in any manner to a clause 32 notice would not expose the
individual to prosecution for failure to disclose in reliance on the deeming provision.
Hence while failure to respond in any manner (including a failure to supply a
receipt/acknowledgement book) would amount to evidence that the relevant individual
had not complied with the clause 32 notice, the evidence would be of no use beyond a
charge laid in respect of a failure to respond to the notice.

In February 2008, in an attempt to at least partially cure some of the difficulties identified
above, the Authority considered exercising its power fo designale certain individuals to
be their own official agents. The Authority was then of the opinion that exercise of the
designation power might, at least in some cases, overcome the obstacle to prosecution
arising from the deeming provision discussed above (and it is also apparent that
designation does not operate subject to any threshold condition}). Hence the Authority
considered designating the candidates who unsuccessfully contested the election held
on 13 September 2008 and the candidates who were successful on that occasion and



who subsequently became elected councillors. However, the Authority subsequently
obtained legal advice to the effect that there are two obstacles to this strategy. First, the
designation power does not extend to candidates. That is because (a) — (f) inclusive of
the s. 4 definition of ‘official agent’ operate to assign an official agent to alf categories of
candidate; hence the designation power, which is exercisable only in respect of “any
other case”, does not extend to any candidate (that advice is apparently notwithstanding
the reference in (g) of the s. 4 definition to “the elected member or candidate”). And
second, it is doubtful that the Authority has power to designate a person as his or her
own official agent in February 2009 for the purposes of a disclosure period that was then
concluded, as to do so could amount to a retrospective imposition of criminal liability
(that is because the designation would have operated to impose the statutory obligations
of an official agent on the person designated, without the consent of the person
designated, after the conclusion of the period during which the person designated would
have been obliged to discharge those statutory obligations). Hence the Authority
decided to exercise the designation power with prospective effect only and in respect of
all elected councillors who do not otherwise have official agents and who are not also
candidates.

These interrelated difficulties impair the operation of the deeming provision, a provision
that is crucial to the proper functioning of the penalty provisions of the Act.

2. Ambiguity in the term of office of official agents

The amended Act is unclear as to the precise time at which certain official agents cease
to hold office, and hence whether those individuals are liable as official agents for failure
to disclosure.

The initial policy consideration for ‘official agents’ appears 1o be that candidates, groups,
elected councillors and political parties ought not to manage their own donations and
expenditure where significant amounts of money are involved. The Act provides that
donations and expenditure are instead to be managed by individuals either appointed by
the candidate, group, elected councillor or political party or who hold office in
accordance with the other procedures outlined above in (1). Once he or she assumes
coffice, the official agent is responsible for depositing any political donations above the
$1,000 threshold amount into a campaign account and for issuing receipts to donors. At
the conclusion of the reporting period, the official agent is responsible for lodging a
disclosure of donations received and expenditure incurred and including with the
disclosure copies of receipts issued.

It is clear that an official agent ceases to hold office upon death, resignation or
revocation by the individual responsible for the appointment. [t is not clear, however,
whether there are additional circumstances capable of terminating an official agent's
term of office. The amended form of the Act retains provision for a non-continuous
Register of Official Agents ("ROA’), info which the Authority must enter the names of the
official agents. The ROA is non-continuous in so far as it expires the day before any
subsequent general election, at which point a new ROA is created. Given that the non-
continuity of the ROA is conirasted with a continuous Register of Parfy Agenis (‘RPA’),
the Authority considers that the terms of office of the official agents whose names are
recorded in the ROA expire upon the expiration of that register.



The immediate practical implication of this conclusion is that in the lead-up to a general
election, the individuals who retain appointed official agents must be instructed to renew
the appoiniment or to make a fresh one. Nat only is the issuing of this kind of instruction
administratively inconvenient both to candidates and to the Authority? (considering that
the lead-up to an election is hardly the appropriate time to engage in the appointment of
persons responsible for managing election finances), but it is likely to be met with a high
degree of non-compliance. Many individuals will simply fail to renew the appointment.
And in the event that a new appointment is in fact made and a prior official agent
replaced, the original agent is presumably obliged to transfer to the new agent all
necessary records and the control of any campaign account (even though the Act does
not expressly so prescribe, which is a defect in itself).

it is also arguable that the term of office of an appointed official agent expires upon a
change in the status of the principal (i.e. a change in the capacity in which the individual
responsible for the appointment participates in an electoral event, such as an instance
where a successful ‘candidate’ becomes an ‘elected member™®). In the event that a
candidate becomes an elected councillor at an election, the change in status
corresponds with the expiration of the ROA and the consequential necessity to renew
the appointment of any official agent; however, if a candidate is unsuccessful at the
election, and ceases to be a ‘candidate’ 30 days after the poll pursuant to s. 84(3) (see
the discussion in (3) below), it is unclear whether the official agent retains office until the
conclusion of the disclosure period. And if the agent does retain office until that time, it
is unclear whether the official agent retains office until the conclusion of the eight-week
period within which the declaration must be lodged. These ambiguities obscure the
identities of the individuals required to lodge a disclosure and, if necessary, to make any
necessary amendments to a disclosure.

However, it /s clear that the temms of s. 46 prevent an individual who is not a ‘candidate’
from either revoking the appointment of an official agent or appointing another.
Similarly, given the ierms of s. 49, an individual who is not a ‘candidate’ is ineligible to be
deemed to be his or her own official agent (i.e. an elected member or an elected
member who has since resigned).

3. Ambiguity as to the conditions under which an individual is a ‘candidate’

The amended Act’s lack of clarity with respect to the definition of ‘candidate’ obscures
the scope of persons competent to appoint, and revoke the appointment of, official
agents.

The Act employs three definitions of ‘candidate’, each applicable in different
circumstances and for different purposes:

¢ 5. 4: “candidate, in relation to an election, means a person nominated as a
candidatie at the election ... and includes a person ... registered as ... a
candidate”;

% The Authority did not issue this instruction prior to the 2008 Local Government Election because it was
not certain that it had to.
¥ Which is the term used in the Act to refer to an elected councillor.



e 5. 84(2): a candidate is a person who accepts political donations; and

¢ s. 84(3): a person nominated as a candidate ... remains a candidate until 30
days after polling day.

 Under s. 46 of the Act, the categories of persons empowered to appoint and
revoke the appointment of official agents are limited to candidates and groups.
As discussed in (2) above, this competency limitation may pose difficulties where
a change occurs (between or within disclosure periods) to the stafus of the
individual responsible for appointing the official agent.

Given that the latter two definitions of ‘candidate’ {(above) are restricted in terms to Part 6
of the Act (and hence do not in terms apply to Part 4 of the Act, which provides for the
appointment and revocation of official agents), it appears that only a ‘s. 4 candidate’ is
competent to appoint and revoke the appointment of an official agent. In other words,
only a person nominated at, or registered for, an election is competent to appoint and
revoke the appointment of an official agent.

in the event that an individual becomes a ‘candidate’ under s. 84(2) as a consequence of
accepting political donations — and who for that reason assumes an abligation to register
as a (s. 4) ‘candidaie’ under s. 96A(2) — at what point does his or her ‘candidacy’ end?
Does candidacy end:

(a) once the Register of Candidates expires;
(b) at the conclusion of whatever election for which monies were originally raised; or
(c) at whatever election monies are in fact expended?

Even if it is argued that an individual retains, for the duration of a particular disclosure
period, competence to appoint and revoke an official agent simply by virtue of having
been a ‘candidate’ at some point within that period it remains unclear whether the
individual's ‘candidacy’ continues up until the last date for lodging a declaration (or even
beyond that date in the event that an extension is granted).

4, Confusion resulting from the complexity of the threshold condition that
friggers an obligation to open a campaign account and appoint an official agent

The requirement to maintain a campaign account and appoint an official agent arises
once the $1,000 threshold amount in political donations is accepted and/or electoral
expenditure is incurred. However, the precise warding of the provisions that prescribe
the threshold amount is so complex and ambiguous that it is difficult for its meaning to
be accurately conveyed.

Subject to receiving political donations/ incurring electoral expenditure in excess of the
threshold amount, the Act requires candidates, groups and elected councillors to
maintain separate* ‘campaign accounts’.. The threshold amount (or ‘condition’) was
simplified in (1) above in the following terms: that the candidate (or relevant

* A joint campaign account can be maintained in certain circumstances where there is a Jjoint official agent.



individual/entity) has not accepted in excess of $1000 in political donations over the
election period. However, the threshold condition is in fact much more complex.

The threshold condition is expressed in s. 96A(7) as an exemption and is situated within
a broader provision that imposes a general requirement to maintain a campaign account.
The threshold condition has two limbs, namely:

(a) the political donations are not reportable political donations and the total amount
of those donations for the election period does not exceed $1,000: or

(b) the political donations are not reportable political donations and the total amount
of electoral expenditure for the election period does not exceed $1,000.

(And there is a third limb, not relevant here).

A superficial reading of the threshold condition might suggest that an individual who
either receives more than $1000 in political donations or who incurs more than $1000 in
electoral expenditure must maintain a campaign account. A conclusion to that effect
might well be in accordance with a sensible policy as to the conditions under which
individuals ought to be required to maintain campaign accounts. However, a closer
reading of the section reveals:

1) that the two limbs are separated by a disjunctive ‘or’ (the result being that an
individual need satisfy only one, and not necessarily both, to attract the
exemption);

2) that each limb contains two sub-limbs joined by a conjunctive ‘and’ (the result
being that an individual must satisfy both sub-limbs to satisfy the respective
limb); and

3) that it is unclear whether there is a sequential relationship between the concepts
referred to in the sub-limbs comprising limb (b): in other words, it is unclear
whether the electoral expenditure refers to expenditure of ‘reportable political
donations’ only.

Putting aside the lack of clarity outlined in (3), it appears that an individual or entity in
fact attracts the exemption where:

o He/fshe/it does not receive any ‘reportable political donations' (i.e. donations
equalling or exceeding $1000 aggregated over a financial year if sourced from
the one donor) and hefshefit does not also receive in excess of $1000 in fotal
donations over the election period (i.e. $1000 aggregated over a different period
— the efection period - and jrrespective of the identity of the donor(s)).

Or

* Hefshefit does not receive any ‘reportable political donations’ (i.e. donations
equalling or exceeding $1000 aggregated over a financial year if sourced from
the one donor) and his/herfits expenditure does not exceed $1000.



The Authority observes that an individual or entity is able to attract the exemption on the
basis of (a) despite having incurred in excess of $1000 in electoral expenditure. Hence
a candidate could spend $50,000 without opening a campaign account (or, indeed,
appointing an official agent: see brief discussion below). That is not an absurd result if
the object of the Act is to account for the use by candidates of money derived from other
people. Whether the legislature in fact intended this result is, of course, another matter.

Additional and unnecessary complication also results from the combination of the
concept of ‘reportable political donation’ in limbs (a) and (b) with, in the case of (a),
‘donations ... [that do] not exceed $1,000, and in the case of (b), ‘'expenditure ... [that]
does not exceed $1,000'. In the case of (a), receipt of exactly $1,000 might disqualify
someone from satisfying the first sub-limb but not the second sub-limb (depending upon
the timing and source(s) of the donation(s)).

As the s. 49 deeming provision applies only to those exempt from maintaining a
campaign account, the complexity in the operation of the threshold condition
reverberates through to the requirement of a group or candidate to have an appointed
official agent — (and a member, group or candidate to have a campaign account) as a
precondition to receiving donations, a requirement which is nof subject to an exemption.

Conclusion

The recent level of non-compliance with the Act is at least in part explained by the Act's
complexity in terms of legal interpretation and accessibility. For the first six-monthly
disclosure period concluded on 31 December 2008, 360 Local Government candidates
who had not appointed an official agent failed to lodge a declaration by the due date, as
had 44 groups and 36 retired councillors. [n the limited circumstances where
enforcement action is possible, the level of resources required by the Authority and the
Crown Solicitor's Office fo take enforcement action (including prosecution) is
considerable and disproportionate to the comparative seriousness of the relevant
offences.

For the foregoing reasons, it is the view of the Authority that the amended Act is in need
of considered and comprehensive revision.
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