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ABOUT THE GAY & LESBIAN RIGHTS LOBBY
Established in 1988, the NSW Gay & Lesbian Rights Lobby (GLRL) is the peak organisation for
lesbian and gay rights in NSW. Our mission is to achieve legal equality and social justice for
lesbians, gay men and their families.
The GLRL has a strong history in legislative reform. In NSW, we led the process for the
recognition of same-sex de facto relationships, which resulted in the passage of the Property
(Relationships) Legislation Amendment Act 1999 (NSW) and subsequent amendments. The
GLRL contributed significantly to reforms introducing an equal age of consent in NSW for gay
men in 2003 and the equal recognition of same-sex partners in federal law in 2008.
The rights and recognition of children raised by lesbians and gay men have also been a
strong focus in our work for over ten years. In 2002, we launched Meet the Parents, a review
of social research on same-sex families. From 2001 to 2003, we conducted a comprehensive
consultation with lesbian and gay parents that led to the reform recommendations outlined
in our 2003 report, And Then … The Brides Changed Nappies. The major recommendations
from our report were endorsed by the NSW Law Reform Commission’s report, Relationships
(NSWLRC Report 113), and enacted into law under the Miscellaneous Acts Amendment
(Same Sex Relationships) Act 2008 (NSW). In 2010, we successfully lobbied for amendments
to remove discrimination against same-sex couples in the Adoption Act 2000 (NSW).
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RECOMMENDATION
The GLRL makes the following recommendation:
Recommendation: The NSW Government should amend the Births, Deaths and Marriages
Registration Regulation 2011 (NSW) to provide that egg, sperm and embryo donors can be
named on a birth certificate as another important person. The recording of this
information should:
a) be voluntary and only occur with the consent of the legal parents and the donor; and
b) allow for symbolic recognition of the donor but have no legal consequences.

BACKGROUND TO THE INQUIRY
The GLRL is pleased to make this submission to the NSW Legislative Assembly Law and
Safety Committee Inquiry into the inclusion of donor details on the register of births
maintained by the Registrar of Births, Deaths and Marriages.
The impetus for this inquiry was a recent NSW District Court judgment which ordered the
removal of a sperm donor's details from the register of births.1
In this case, AA v Registrar of Births Deaths and Marriages and BB [2011] NSWDC 100, the
issue to be resolved was whether the plaintiff (AA) should be registered under the Births
Deaths and Marriages Registration Act 1995 (NSW) (BDMA) as a parent of a child (AB). The
case concerned a child born to a lesbian couple, of whom AA was once one, resulting from
artificial insemination of the birth mother, AC, using sperm donated for that purpose by the
second defendant, BB. BB had been registered under the BDMA as the child's father, for
many years. Ultimately, Walmsley J held that:
AA's name should be placed on the Register as a parent of AB and that BB's name
and his other particulars which are on the Register should be removed from it. That is
because, under the provisions of the Status of Children Act ... the rebuttable
presumptions in BB's favour that he is a parent, are displaced by the irrebuttble
presumption that because AB was conceived through a fertilisiation procedure, he is
presumed not to be her parent, whereas AA is presumed to be one of her parents.
The plain words of the BDMA show that only two people may be shown on the
Register as a child's parents.2

LEGAL FRAMEWORK
The case outlined above and this Inquiry arise in the context of reforms made by the
Miscellaneous Acts Amendment (Same Sex Relationships) Act 2008 (NSW) (Same Sex
Relationships Act). The Same Sex Relationships Act amended the law 'concerning parenting
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presumptions in the Status of Children Act 1996 that arise as the result of a fertilisation
procedure'.3
In particular the Status of Children Act 1996 (NSW) (Status of Children Act) was amended to
provide that when a woman, who is in a defacto relationship with another woman, and has
undergone a fertilisation procedure, and as a result become pregnant, the other woman is
presumed to be a parent of any child born as a result of the pregnancy, if she has consented
to the procedure.4 Further, the woman who has become pregnant is presumed to be the
mother of any child born as a result of the pregnancy, even if she did not provide the ovum.5
The changes are retrospective, so the new presumption extends to a fertilisation procedure
undertaken, and consented to, prior to the commencement of the changes.6
We emphasise that the 2008 reforms to the Same Sex Relationships Act were an important
step in ensuring children in female same-sex families in NSW have the emotional and
financial security that comes with legal equality. In particular it meant that these children
have two legally authorised parents to consent to medical treatment, sign permission notes
and make parental decisions as well as ensuring other entitlements.
In November 2010, the Surrogacy Bill 2010 (NSW) passed the NSW Parliament, allowing
children born through altruistic surrogacy arrangements to have their intended parent/s
legally recognised. The transfer of parentage scheme established under the Act ensures that
the intended parents are recognised as the legal parents of their child under federal and
state law. The introduction of the transfer of parentage scheme strengthened existing
parenting laws in NSW and provides a mechanism for the intended parents of a child to be
legally recognised, which is ultimately in the best interests of children born through altruistic
surrogacy arrangements.
We emphasise that any reforms with respect to the recording of donor details on the
register of births maintained by the Registrar of Births, Deaths and Marriages should
complement the 2008 and 2010 reforms to ensure the law reflects relationships in reality,
not seek to repeal the amendments.
The Register of Births and Birth Certificates
The Same Sex Relationships Act amended the BDMA to enable both parents (in a female
same-sex family) to be noted on the child's birth certificate.7 It also included a transitional
provision which allows an application to be made to amend the birth register to include
information about the identity of a woman who is now presumed to be a parent under the
amended parenting presumptions, even if the child was born before the commencement of
the amendments.8
The NSW Government's policy is that ‘a child should only have two legal parents'. As a result,
the Same Sex Relationships Act makes provision for instances where a second parent seeks
to add information where two parents already exist on the birth certificate, the birth mother
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and someone registered as the father of the child.9 This person could be the male donor. In
such cases the Registrar can only add the second parent's information if the father's
information is removed either by consent, court order or by regulation.10
The Births, Deaths and Marriages Registration Regulation 2011 (NSW) (BDM Regulation)
makes provision for, inter alia, the information required to be notified to the Registrar in
relation to births.11 The BDM Regulation is made under the BDMA.12 The register of births
records legal parentage.
There is no provision for adding a third parent to birth certificates, nor is there provision for
the inclusion of names of donors who do not consider themselves parents, however the
GLRL understands that there is space to add the name of an ‘informer’ to the birth
certificate.
Donor Registry
An issue of relevance to any consideration of recording donor details on the register of
births is the recording of donor details by other NSW Government Departments, including
NSW Health.
In 2010, the Assisted Reproductive Technology Act 2007 (NSW) was amended to establish a
Central Register, authorising NSW Ministry of Health to manage it. The purpose of the
Central Register is to enable the exchange of information between donors, donor conceived
people and the parents of donor conceived people. It includes voluntarily provided
information about children born as a result of ART treatment using donated sperm, eggs or
embryos, where their conception occurred before 1 January 2010. The Central Register also
contains mandatory information which is now required for all such births, where their
conception occurred after 1 January 2010.

GLRL VIEWS: REGISTER OF BIRTHS AND BIRTH CERTIFICATES
The GLRL has strongly supported reforms to recognise the biological and co-mothers of
children born through donor insemination as legal parents, and for them to be listed on the
child's birth certificate.13 The GLRL also strongly supported amendments to allow children
born through surrogacy arrangements to have their intended parent/s legally recognised.
However in its key policy report, And Then… The Brides Changed Nappies: Lesbian Mothers,
Gay Fathers and the Legal Recognition of Our Relationships with the Children We Raise- A
Community Law Reform Project,14 the GLRL also recommended the amendment of the
Births, Deaths and Marriages Regulations 2001 (NSW) (now the Births, Deaths and
Marriages Registration Regulation 2011 (NSW)) so that male donors can be named on the
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Registration Regulation 2011 (NSW) with minor amendments.
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birth certificate but suggested that ‘this change would not raise any legal presumptions.’15 In
doing so the GLRL noted that the reforms proposed were intended to work together to
'cover the unmet legal needs of lesbian and gay families'.16 They are not alternatives to each
other and are not severable from each other.17
Why is there a need for reform?
In the GLRL’s consultations which informed And Then…The Brides Changed Nappies, several
women indicated they felt unhappy leaving the male donor off the birth certificate, as they
wanted the child to know his or her heritage and felt that the birth certificate had enormous
symbolic and emotional importance to a child’s sense of identity. Several men also
expressed this view. The parents who expressed these views did not want legal
consequences to follow from the naming of the male donor on the certificate, but equally
they felt that a certificate of birth which excluded the male donor (through stating that he
was “unknown”) was a lie.
The need for reform is further highlighted by the recent case AA v Registrar of Births Deaths
and Marriages and BB. In this case AA (the co-mother) was included as a parent on AB's
birth certificate, which the GLRL supports, however BB's (the donor) details were removed
because 'only two people may be shown on the Register as a child's parents' and under the
parenting presumptions he is presumed not to be a parent.18 The GLRL is of the view that
the most appropriate response to this consequence is through amendments made in line
with the GLRL’s recommendation.
Options for reform
In the recent case Walmsley J suggested that 'a provision for registration of a third parent
for a situation such as this one might be a neat answer to the problem this case presents'.19
The GLRL considers significant difficulties and complexities are likely to arise from this
approach. These difficulties arise in a range of contexts, including for example, family law—
in light of the presumption of shared parental responsibility; responsibility for child support;
and consideration of the family unit for the purposes of Centrelink, Medicare and tax,
amongst others. In addition, where both sperm and an egg are donated, this could
potentially result in a situation where registration of four parents may be required.
Rather, we are of the view that the preferable approach would be implementation of the
recommendation made by the GLRL in And Then…The Brides Change Nappies.20 We
recommend a space be included that could list other people. At present we understand
there is a space for the ‘informer’ (usually the doctor or another person present at the birth)
– this space could be made generic and sperm, egg and embryo donors could be listed there
without any legal effect. Such a change requires amendment to the BDM Regulation.
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We have formed the view that it ought to be possible to list known donors on birth
certificates without any legal presumption arising. This change would acknowledge
biological paternity on the birth certificate but would not have any legal effect. There is an
increasing trend in Australia and elsewhere towards openness in providing children with
information about their biological heritage in situations such as adoption and donor
insemination. There have been moves to provide access to information about unknown
donors and to relinquishing parents once children reach adulthood. Our recommendation is
congruent with these general changes towards openness regarding information on their
biological heritage. We consider this to be an important step in providing for the recognition
of biological heritage and are of the view that it is likely to be of great symbolic and
emotional importance for the child as well as for the adults involved.21
Male donors who have children as a known donor to a lesbian couple may have no
relationship with the child; a loose friendly relationship with the child with occasional
contact; a close relationship with regular contact; or may indeed be an equal parent with the
mothers, sharing residence and parental responsibility. Similarly, there are a range of
relationships arising from surrogacy arrangements. There is no one-size-fits-all and we are
opposed to the imposition of one through the automatic ascription of legal status to all
known donors – many of whom never planned to be, or were intended to be, legal or social
parents. As a result, we strongly recommend that the inclusion of a donors name on the
birth certificate as an important person should not be automatic, rather it should require the
consent of the legal parents and the donor.
Recommendation: The NSW Government should amend the Births, Deaths and Marriages
Registration Regulation 2011 (NSW) to provide that egg, sperm and embryo donors can be
named on a birth certificate as another important person. The recording of this
information should:
a) be voluntary, only occurring with the consent of the legal parents and the donor; and
b) allow for symbolic recognition of the donor but have no legal consequences.
Family law implications
We note briefly possible family law implications arising in relation to amendments discussed
in this submission.
Section 60H(1)(d) of the Family Law Act 1975 (Cth) (Family Law Act) provides that where a
child is born as a result of what it calls an "artificial conception procedure" and the mother is
in a de facto relationship with another person (called there "the other intended parent")
who consents to the procedure, and where the donor of sperm also consents to the
procedure, a child born of the procedure does not thereby become the "child" of the sperm
donor. (In that context the legislation calls the sperm "genetic material".) This is consistent
with the approach taken under the Status of Children Act.
However, s 65C(c) of the Family Law Act permits "any ...person concerned with the care,
welfare or development of the child" to apply for a parenting order. As a result, parenting
orders can be made regardless of the biological or legal relationship between the parties or
between the parties and the child. We consider the inclusion of an additional name on the
birth certificate as another important person, may go to establishing that the donor is a
‘person concerned with the care, welfare or development of the child’ but would not alter
existing rights to apply for parenting orders under the Family Law Act.
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