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Introduction

This is the Ombudsman’s submission to a revievhefpolice oversight system in
New South Wales being conducted by the Committethe®ffice of the
Ombudsman and the Police Integrity Commission.

The submission begins with an explanation of threetul processes in place to deal
with complaints about NSW police officers. It thetidresses the specific questions
posed by the Committee. The appendix to the sidionigrovides a brief historical
context of developments from the commencementeRibyal Commission into the
NSW Police Service in 1994 until the passage ofratmeents to the Police Act in
1999.

Given the role of the Ombudsman as the primarycpaibmplaints oversight agency,
the focus of this submission is about the managenfeuolice complaints.

Importance of effective complaint handling

Effective complaint handling is an essential elenaépublic accountability. It
provides an opportunity to redress wrongs, dedl witsconduct and review
organisational performance.

Our submission is that the present police com@asgstem is, to a significant extent,
meeting the aims of any effective complaints precdsis, for the most part, an
accessible, credible, flexible and responsive @earent, with demonstrated success
in identifying criminal and serious misconduct.

This success is due to the efforts of police congeesmwho increasingly see the
value in dealing effectively with complaints. s$talso due to a constructive
engagement by the Ombudsman with police commarsher snvestigators.

These and other matters we trust are of assistartbe Committee are outlined in
more detail below.



Amendments to the Police Act — 1999

In 1999, Part 8A of the Police Act 1990 — the pkealing with the handling of
complaints about police — was amended in line tithrecommendations of the
Royal Commission into the NSW Police Service.

In essence, the scheme established by these ametsdmas follows.
Making complaints

Complaints about unreasonable or improper condugblice officers can be made
by members of the public or other police officerd\iSW Police, the Ombudsman or
the PIC.

Classification of complaints

The scheme established by Part 8A permits the igVeragencies to agree upon those
matters which should be subjected to individualrsigit, and those which should be
handled by NSW Police without the requirement tofpéhe Ombudsman or PIC.

The previous “class and kind” agreements, as theg@mmonly known, were fairly
complex, resulting in up to nine different comptasfassifications. Our 2004 review
resulted in the present simpler agreement, witl three complaint categories —
Category 1, Category 2, and “local management $8sukhe category is determined
by the seriousness of the alleged conduct.

Category 1 complaints

Category 1 complaints concern the most seriousstgpalleged misconduct. For this
reason, they are complaints that NSW Police an®tihbudsman must refer to the
PIC.

The Category 1 “class and kind” agreement curraiéfines the following types of
matters as Category 1 complaints:

« any complaint that a police officer has pervertezldourse of justice, or may have
sought or may seek to pervert the course of judbiggiving false evidence,
destroying or interfering with evidence, withholdiar refraining from giving
evidence, fabricating evidence, or influencing aeoto to act

« any complaint that a police officer has committed:
0 an assault causing serious injury and which caedd ko a charge of
malicious wounding or inflicting grievous bodily rima
o a property offence (where the value of the propexigeeds $5000)
o an offence where the maximum sentence is imprisahfoe five years or
more

* any complaint that a police officer has solicitechocepted, or may solicit or
accept, a benefit in return for failing to carryt their duties



* any complaint that a police officer has interferedhas sought or may seek to
interfere, in a police investigation of an allegéténce

* any complaint that a police officer investigatingalleged offence by a police
officer has improperly failed to carry out theirtiéas in that investigation

« any complaint that a police officer is involvedtire manufacture of a prohibited
drug or cultivation of a prohibited plant, or thggly of such a drug or plant
(where the amount is an “indictable quantity”).

The PIC must decide whether it will take over teeistigation of the Category 1
complaints that it receives or that are referred by NSW Police or the
Ombudsman. The PIC may also oversight the NSWe@alivestigation of a
Category 1 complaint.

Where the PIC decides not to take over the invatig of a Category 1 complaint,
the complaint is dealt with by NSW Police under ¢iersight of the Ombudsman.

In practice, the PIC investigates or oversighty @ansmall number of Category 1
complaints. This means that most Category 1 comiglare investigated by NSW
Police with oversight by the Ombudsman.

For example, in 2003-2004, the PIC investigate€Category 1 complaints,
oversighted 9, and referred 436 (or 96%) for pals@stigation with Ombudsman
oversight. In 2004-2005, the PIC investigated ®@ary 1 complaints, oversighted
18, and referred 472 (or 95%) for investigatiorN§W Police with Ombudsman
oversight.

Category 2 complaints

Category 2 complaints raise less serious formsistanduct than Category 1
complaints. However, they raise issues sufficiesdrious (such as criminal conduct,
serious misconduct, and lack of integrity) to watrdne Ombudsman being notified
of them and directly oversighting their handlingh$W Police.

The current agreement between the PIC and the Gsnirddefines the following
complaint allegations as Category 2 matters:

* criminal conduct
e corrupt conduct

« conduct that, if substantiated, might warrant graaval of the police officer or
some form of “reviewable” action

* lack of integrity

» serious incompetence, including that which resaolfailed prosecutions or
criminal investigations



* unauthorised secondary employment in high risk striles

* harassment, victimisation or unlawful discriminati@against any person (except
where the alleged victim is a member of NSW Poltt® consents to the
complaint being dealt with as a local managementemand the police officer
alleged to have engaged in the conduct in quekasmot had similar complaints
made about them)

» detrimental action or reprisals (including possiégyback complaints) against a
police officer or person making a protected disgtesallegation or report

e any inappropriate conduct resulting in death aurinpr significant financial loss,
or involving the discharge of a firearm

* any inappropriate conduct resulting in and/or frtie search, arrest or custody of
a person

« complaints about the handling of non-notifiabledlomanagement issues, where
the Ombudsman requires that the matter be deditagita Category 2 complaint

* any local management issue which the Ombudsmdawiiolg consultation with
the Police Commissioner, requires to be notified.

Local management issues

Complaints that are not dealt with under Part 84hefPolice Act are commonly
referred to as “local management issues”, and géipeoncern issues of customer
service and work place difficulties. The handlafghese complaints need not be
directly oversighted by the Ombudsman, and fortea&son NSW Police is not
obliged to notify to the Ombudsman of such comptainVhere the Ombudsman or
the PIC receive complaints of this type, they réfiem to NSW Police for handling
as Iocallmanagement issues. The Ombudsman maytleednanagement of these
matters.

A snapshot of the complaints system — 2004-2005

The following information is drawn from the Ombudsm PIC and NSW Police
2004-2005 annual reports:

» 5716 complaints about police officers were received

* More than 40% of those complaints, and almost 30%emore serious matters
requiring notification to the Ombudsman, were mag@olice officers.

e 2117 of these complaints — or 37% — were directéyraged by police
commanders without Ombudsman oversight. 768 afetth@cal management
issues were referred to commanders for direct memagt after receipt by the



Ombudsman. The Ombudsman audited about 350 @flitheé matters which were
managed directly by police.

e 2731 Category 1 or Category 2 complaints were inyated by NSW Police
(including by way of direct resolution) under theecsight of the Ombudsman.

» 25 Category 1 matters were investigated or ovetsthhy the PIC.

» 868 Category 1 or Category 2 complaints were dedliior investigation, for
example because the issues of complaint could theessied satisfactorily
elsewhere, such as before a court.

Complaint handling by NSW Police
The role of NSW Paolice in the handling of Part 88lipe complaints is as follows.
Assessing and investigating police complaints

NSW Police is required to determine whether themlamt constitutes a Category 1
complaint that should be referred to both the Onsmah and the PI€. (The manner
in which Category 1 complaints are handled — asireg investigation or oversight
by the PIC, or as matters which should be deal byt NSW Police under the
oversight of the Ombudsman — has been canvassed.abo

NSW Police is also required to notify the OmbudsmB@ategory 2 complaints.

NSW Police has to decide whether or not the compsdiould be investigated, and
advise the Ombudsman of its decision in that reshec

The legislation specifies that the police officgealing with the complaint “must
carry out the investigation in a manner that, hgviegard to the circumstances of the
case, is both effective and timely”.

The officers responsible for investigating the ctaig are entitled to attempt to
resolve the complaint through alternative dispusmagement procedures — in other
words, through informal resolution or conciliatisthniques.

NSW Police is required to consult with the compdainbefore making a final
decision on the complaint, and advise the compdioathe outcome of the matter,
including any action taken or proposed to be taken.

Options for managing officers

NSW Police is given a variety of options with whithmanage officers who are
found to have engaged in unreasonable or imprapeduct.

The most stringent action that can be taken iseh®val of a police officer on the
basis that the Commissioner no longer has confielenthe officer. Other stringent
management action includes “reviewable” actionshsas a reduction of the police



officer’s rank, grade or seniority, or a deferrhtte officer’s salary incremefit.The
process for the possible removal of a police offioe the possible taking of
“reviewable” action, involves seeking submissiomsf the officer before any
decision is made. In addition, the removal of an officer, or thé&itey of
“reviewable” action, can be the subject of reviemtire Industrial Relations
Commissiont’

NSW Police can also take “non-reviewable” manageraetion in relation to
unreasonable or improper conduct. Non-reviewattiem includes:

» coaching

* mentoring

» training and development

* increased supervision

» counselling

e reprimand

e warning

» personal development

» performance enhancement agreement
* non-disciplinary transfer

» change of shift (for a limited period and entailimg financial loss)
» restricted duties

« recording of adverse findings.

NSW Police may use a combination of reviewable @nadn-reviewable action in
determining how best to manage the officer in qaest

Investigation reports

At the conclusion of the investigation, NSW Polimnast provide the Ombudsman

with a report on the investigation, including advas to any action taken or proposed

in relation to the matter, and advice as to whetihercomplainant is satisfied with
that action-?

The practical operation of the NSW Police complainandling system

It is convenient to note at this point how the sgsbperates in practice.



NSW Police operates through 80 local area commavtiish are grouped into six
regions. There are also a variety of specialistroands such as the State Crime
Command and the Forensic Services Group.

Most complaints are handled directly by local aseenmanders. They are supported
in this role by a civilian executive officer, whogvides an administrative function,
and a complaints management team (CMT) which usuatludes a number of senior
officers. Complaints are investigated by local cwand officers under the direction
of the CMT, which ratifies the investigation andaames. Where, for reasons such
as a potential conflict of interest, a local comawmcannot deal with a complaint, it
is referred to the region commander for reallocatiGenerally local commanders
will make the final decisions about the outcoma abmplaint, including any
management action for the officers involved.

Of particular importance in the complaint-handlgygtem is the Professional
Standards Command. This command includes:

* acomplaints management support unit — this uoiigdes guidance to local and
specialist commands in the management and invéistigaf complaints, and
monitors overall police complaints management

* the Employee Management Branch (EMB) — this brascasponsible for
providing advice to commanders on appropriate mamagt action, particularly
in relation to cases of serious police misconduct

e aninvestigations unit — this unit is responsildeifvestigating allegations of
serious misconduct by police, sometimes in conjanawith or under the
oversight of the PIC.

The Ombudsman’s role in the police complaints syste

The fundamental role of the Ombudsman, as the pyimeersight agency for police
complaints, is to ensure the integrity of the harglbf complaints by NSW Police.

The functions of the Ombudsman

The powers conferred on the Ombudsman by the 18@5hdments reinforce this
role:

e The Ombudsman must assess whether NSW Police hastty categorised the
complaint, in particular, whether the complaindi€ategory 1 complaint that has
been — or should be — referred to the PIC.

* The Ombudsman assesses whether the NSW Policéotettislecline the
investigation of a complaint is appropriate. ¥ t@mbudsman disagrees with the
NSW Police decision, the Ombudsman may requiretmeplaint to be
investigated?
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The Ombudsman may specify matters that need tadmiaed or taken into
consideration during the NSW Police investigafidn.

The Ombudsman may monitor the NSW Police investgatThis means that
Ombudsman officers may observe interviews conduttethe purposes of an
investigation, and may confer with the investigafpolice about the conduct and
progress of the investigatidn.

If the Ombudsman is not satisfied that a compliaitieing investigated in a
timely manner, the Ombudsman may require NSW Padigeovide information
about the matte’®

NSW Police must provide the Ombudsman with a repotthe investigation. The
role of the Ombudsman is to decide whether itisiad with the investigation
report. Where the Ombudsman is not satisfiedethes a variety of powers
available:

0 The Ombudsman may request information from NSWdedb determine
whether the complaint has been properly investityte

o The Ombudsman may request further investigatich@matter-?

o The Ombudsman may request NSW Police to revievathien taken as a
result of the investigatiol.

The Ombudsman may prepare reports concerning poicglaints and/or the
NSW Police investigation of complaints for the cdanpant, Commissioner of
Police and the Minister for Poli®. These usually contain recommendations
designed to overcome deficient investigations, tgmeadequate or inappropriate
management action and/or improve NSW Police paliard procedures.

The Ombudsman is also entitled to conduct diragtstigations into complaints
and police investigations. These investigatioss asult in reports to the
complainant, Commissioner and Minister for Pofite.

The Ombudsman’s Police Team

The section of the Ombudsman’s office that death thie handling of complaints
about police is known as the “Police Team”. Tleian is headed by the Assistant
Ombudsman (Police). It has a team manager ansuihort of two senior legal
officers. The team is divided into various areas:

The Serious Misconduct sectionThis section is headed by the principal
investigation manager. It has four teams of ingasbdrs, each team headed by a
senior investigation officer. Each team focuseserific regions or specialist
commands. There is also a senior investigatiooafivho specialises in
oversighting major investigations by NSW Police.

The Customer Service sectiorhis section deals with less serious complaints
where alternative dispute resolution may be arooptiTogether with our
assessment officers, it provides the primary adstriziive and data entry support
for Serious Misconduct officers.
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» Intelligence, Information and Auditing. This area is run by a senior intelligence
and information manager. It has responsibilitytfar development of intelligence
on officers, police commands, and emerging issfiesmcern. It also is
responsible for conducting audits and the ongoawvigv of police team
information and business systems.

* The Aboriginal Complaints Unit. This unit is led by a senior investigation
officer. It deals with complaints about police Agoriginal people, and is also
involved in the auditing of the performance of pelcommands in accordance
with the NSW Police Aboriginal Strategic Direction.

* Research and ProjectsThis section is run by the team manager, andwego
both research into police practice and reviewgislation conferring new
powers on police.

The following sections discuss in more detail tinections of the Ombudsman in the
police complaint oversight system and how thesetfans are exercised in practice.

Assessment of complaints about police

All Category 1 and Category 2 complaints are agskbg the Ombudsman. Our
assessment includes:

» deciding whether the complaint requires investa@abor may be declined (for
example, because the complainant has an alterrativsatisfactory means of
redress, or because the complaint has previously ealt with)

* reviewing the complaint histories of subject off&eboth to identify matters
where a more comprehensive or “evidence-based’stigagion may be
appropriate, and to ensure that complaints ab@usdme officer are being dealt
with in a consistent manner

» determining whether any instructions or advice &hbe provided to NSW Police
during its conduct of the investigation

» determining whether an increased Ombudsman rolelétoacur in the particular
matter, such as monitoring the investigation cgrafiting to directly conciliate the
matter as an “honest broker”.

Increasingly, and in particular where complaints @otified to the Ombudsman by
NSW Police, additional matters such as the prevoaumspetence of the complaint
investigator, delays in the provision of adviceNfyW Police, and systems issues that
may arise from the complaint are being directlysidered at the assessment stage.

The Police Team also uses assessment as an opgotducollect information for

legislative reviews and other projects, and fordbesideration of child protection
issues, which may be relevant to other areas obffice.
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Monitoring NSW Police investigations

In most cases, the Ombudsman’s office awaits thé&/¥Slice report on the
investigation of the complaint without any furthevolvement in the investigation
process. However, in some cases, the Ombudsmamtorsy the NSW Police
investigation. The monitoring process generaliyolaes attending all or some of the
interviews conducted for the purpose of the ingegion and conferring with the
police investigator about the conduct and progoés$ise investigation. In 2004-2005,
we monitored 26 investigations.

The Police Act provides that the Ombudsman may taothe progress of an
investigation “if of the opinion that it is in thrublic interest to do s The sorts of
investigation that the Ombudsman monitors genemallglve one or more of the
following elements:

* The complainant is particularly vulnerable and rbayreluctant to provide police
with information relevant to their complaint — fexample, a young person, an
Aboriginal person, or a person from a non-Englisbaking background. The
presence of an Ombudsman officer provides assutartbe complainant that
their concerns are being taken seriously.

* The complaint involves serious allegations of mishact, and a deficient
investigation of the complaint will be unable todféectively remedied. In cases
of this sort, the involvement of Ombudsman offidarghe investigation is
designed to ensure that interviews with the complat, relevant witnesses, and
the police the subject of investigation are thotoagd cover all reasonable lines
of inquiry.

Reviewing NSW Police investigations

NSW Police must provide the Ombudsman’s office wéthorts on complaint
investigations. The reports should include alludoents considered in the
investigation, tapes or transcripts of any intemgeonducted, and complaint
management records.

The investigation reports are generally assessaaMegtigation officers of the
Serious Misconduct Unit. The crucial functionasaissess the quality and timeliness
of the investigation. In 2004-2005, we received@#police investigations.

If the investigation officer is satisfied with tievestigation, NSW Police are advised
accordingly. If the investigation officer is nattsfied with the investigation, then
there are a variety of options that can be pursued:

» Further information can be requested from NSW [Rdlicdetermine whether the
matter has been properly investigated.

» Further investigation of the matter can be requkste
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* Where there are concerns about the adequacy cv@pgieness of the
management action taken by NSW Police, the Ombud'snoffice can request a
review of the matter.

In most cases, our requests for further informatiorther investigation, or the review
of management action result in clarification ottffigr action by NSW Police, such
that the Ombudsman’s office is then satisfied whih outcome of the investigation.
(Further details of our oversight of investigati@me set out in Part E below.)

However, in some cases, we prepare reports faxdh®plainant, Commissioner and
Minister for Police expressing concerns about thegaacy of the police investigation
and including recommendations for further actioN8W Police and/or
improvements to NSW Police policies and procedures.

In a small number of cases, we initiate direct gtigations into the NSW Police
handling of a complaint prior to preparing a repdrt 2004-2005, we handled 23
matters in this manner.

Conciliations

NSW Police conduct the majority of conciliationsahigh discussions with
complainants about an appropriate resolution af g@ncerns.

However, there are some cases where we considev¢hiaave a role to play in
resolving complaints. This usually involves actagyconciliator or mediator to bring
the complainant and senior officers from NSW Polamgether to discuss the issues
involved, and to facilitate a resolution of the q@ainant’s concerns. This technique
has been particularly useful in the context of claimpts by police of unfair treatment
by NSW Police. Our annual reports contain manyrgxtas of successful
conciliations that we have conducted.

Auditing police complaint systems

We do not directly oversight the handling of sel/#rausand local management
issues, because these less serious complaintgidhmable to be managed directly by
local commanders. Instead, we conduct audits wflboal area commands have
handled these matters, with particular referendbaajuestion of compliance with the
requirements of the complaint handling system -ef@mple, whether matters
classified as local management issues should heem dealt with as Category 1 or
Category 2 complaints, and whether adequate retas been kept of the inquiries
made and action taken on local management issues.

In 2004-2005, we audited 350 police complaints Whiad been dealt with as local
management issues to determine compliance withdteclass and kind agreement.
There was some evidence from this audit of imprastadsification. We also
reviewed the quality of 96 local management matsrpart of our audit — 93 matters
were handled satisfactorily by commanders. Wecareently auditing the complaint
records of six local commands.
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Monitoring officers with significant complaint histries

An important tool for our work is the developmehpoofiles on officers with
complaint histories of concern. This work is cadrout by our Intelligence section.
Information about officers of concern is used ithbihe assessment of new
complaints and the scrutiny of the managementmat¢tiken as a consequence of
particular complaint investigations. Currently @lesely monitor complaints relating
to over 100 “high risk” officers, and directly raithe management of these and other
officers with significant complaints histories whee meet with local commanders.

Monitoring complaint management trends

The Ombudsman actively monitors the performangsobte commands in handling
complaints against the following criteria:

» the rate of deficiencies in complaint investigasipmcluding whether those
deficiencies are remedied following a request ftbemOmbudsman

» the timeliness of complaint investigations, inchglthe percentage of matters
finalised within 90 days and those complaint mattest finalised within 12
months

» complainant satisfaction with complaint investigas conducted by local
commanders (as recorded by NSW Police)

» the use of alternative dispute resolution by l@oahmanders.

In addition, we actively monitor the number of cdampts received in each local
command, the proportion of matters investigateddeadined, and whether the
complaints are from internal witnesses or membetiseopublic.

We use this information to raise issues at a caedevel with NSW Police —
particularly in relation to the timeliness of comiplt investigations. In addition, we
are able to identify commands which appear to lggeal or poor complaint handling
practice, so that discussions can be held with cangi@rs or complaints management
processes directly observed. Finally, we useitiicdmation to assist in our decisions
as to those commands that will be subject to coimipdaudits or other interventions.

Project work

In addition to our direct oversight of particulameplaint matters, we undertake
significant project work, examining various aspegftpolicing in light of broader
systemic issues raised by our complaint-handling.

Examples of our project work over the years include

. conflicts of interest

. the management of police officers adversely meeticat the Royal
CommissioA*
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. the impact of stressful or traumatic incidents otigg™

. police relations with young peoffe

. the policing of domestic violente

. improper accessing of computer informaffon

. improper use of police em&l

. risk assessment of police officéts

. the preparation of police stateméhts

. seeking advice from the Director of Public Prosiecis?

. the section 181D process for removal of policeceffs”

. the use of capsicum spray

. identifying and managing officers with complainstairies of significancé
. assessing the police management of compf4ints

. analysing who makes complaints about pdlice

. use of closed circuit television (CCTV) facilities police station
. the police use of the Young Offenders Rct

. police relations with local communiti&®s

. speeding fine¥
. police vehicle pursuit&
The Aboriginal Complaints Unit

The Royal Commission recommended that the Ombudsimaud be given the
resources to establish an Aboriginal Complaintg,Wviich could:

» focus upon the significant volume of complaintsAiyoriginal people concerning
police misconduct

« research and monitor issues concerning the congpiéoften troubled
relationship between police and Aboriginal commiesit

» assist in establishing better liaison, particulamlyemote areas

16



» assist in the implementation of the Aboriginal &ggc Plan and the
recommendations of the Royal Commission into AlinebDeaths in Custody.

In accordance with this recommendation, the OmbuadsnAboriginal Complaints
Unit was established in 1996. Currently, the tia$ four identified Aboriginal
positions.

In the first years of its operation, the unit foed©n access and awareness programs
to offer support to Aboriginal complainants, ancestablish better liaison between
Aboriginal communities and poli¢é.

More recently, we have begun new strategies toon®relationships between
Aboriginal people and polic&. The most important initiative in this respect bagn
a series of “audits” since 2002, of 20 local areamands in areas with significant
Aboriginal communities. The process has involved:

* reviewing projects and initiatives aimed at assgpolice to work more
effectively with local Aboriginal communities

* meeting with local area commanders, other polifie@s, local service providers,
and key community people to discuss practical ssdecting the relationship
between police and Aboriginal people

» giving each command a “report card” and “ratingaiagt the six key objectives
contained in the NSW Police Aboriginal Strategicdgtion, with
recommendations on how the command could perfotierbe

* monitoring each command’s compliance with our rec@ndations and the
implementation of the objectives of the Aborigiftategic Direction.

Commanders now report directly to the Commissiotieough the Police Aboriginal
Strategic Advisory Council, on their dealings witksal Aboriginal communities,
including their responses to matters raised inamgits. In addition, we publicised
our work in this area through a special reportadi®ment in April 2005°

Building relationships

Relationships with police commanders

Of critical importance to our oversight of the NSWlice complaints system is
developing a constructive relationship with commemsdand other officers while
maintaining our independence and an appropriatardis.

The Commissioner and Ombudsman meet on a reguda toadiscuss complaint
handling and other issues. The Police Team exexuaieet with senior officers from

the Professional Standards Command and Commis&dnspectorate to discuss
complaint handling, projects and other issuesaddition, we regularly report to local
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commanders and professional standards managers@abawversight work and
emerging issues.

Where appropriate, we share information arisingnfiour oversight with police
commanders and other senior police. For examglenwe meet with commanders,
we share information about officers that we hawaiiied through our intelligence
systems as presenting a possible risk, to disbesgarious strategies in place to
manage the performance and conduct of these dffidate also exchange our
complaint trend data with NSW Police, especiallyalation to timeliness and
deficient investigations.

Our senior staff address police officers as paN®W Police internal investigation
courses, and complaint management team and exeaifiger training. We also
present to all student police at the Academy araltedr training forums to which we
are invited.

Relationships with communities

Equally important is the maintenance of our relatip with those persons or
organisations who require access to our officagerissues concerning police
conduct.

In addition to the work of our Aboriginal Complasntnit, our youth liaison officer,
who is based in the Police Team, actively engagashyworkers and others to
facilitate the access of young people to the Omimaahs

We also regularly meet with representatives ofllegatres, peak advocacy groups
and others to inform them of our role in relatiorpblice oversight and to explain
how issues can be raised both with us and witlcpa@ommanders.

Relationship with the PIC

The Ombudsman and Police Integrity Commissionert mee regular basis to
discuss significant oversight and corruption mattdn addition, we have established
officer-level liaison roles which deal effectivelyjth individual matters. PIC and
Ombudsman officers also meet to exchange inteligenformation. Officers of both
agencies provide co-ordinated feedback on new @opladicies where appropriate.

In addition, both agencies have recently workedh WSW Police on research into
early warning systems for officers. In Decembed®Mdoth agencies hosted a
meeting of all heads of Australian police oversighthorities.

Other functions of the Ombudsman affecting police fiicers

The Ombudsman has a variety of functions additiem#hat of its role in the police
complaints area. These are described in the follpwections.
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Legislative reviews

Since 1998, the NSW Parliament has asked the Omiard# review the operation
of 17 new laws giving police additional powers. eTgurpose of these reviews is to
assess whether the new police powers are beingmapited efficiently, effectively
and fairly for both police and the community. Q@05 annual report (at page 60)
sets out the various legislation that we have we@or are reviewing, the nature of
the police powers in question, and the progressiofeviews. It should be noted
that, since the time at which the table was prapasre have commenced our reviews
under the Law Enforcement (Powers and Respongsilidct 2002, the Law
Enforcement (Public Safety) Act 2005, the Terrorisagislation Amendment
(Warrants) Act 2005, and the Terrorism (Police Peyv&mendment (Preventative
Detention) Act 2005.

Monitoring functions

The Ombudsman has a number of responsibilitiegdedito keep law enforcement
agencies accountable when they conduct covert tipesa

One is to monitor the compliance of NSW Police & ather investigative agencies
such as the PIC, the ICAC, and the State Crime Gesiom — with the record-
keeping requirements of the telecommunicationgdefation legislatiod’

Another is to monitor the compliance of NSW Policel other investigative agencies
with the requirements of the Law Enforcement (Calted Operations) Act 199%.

The third is to hear appeals from decisions of@benmissioner about whether
persons should be accepted into, or excluded ftioenyVitness Protection Program.

Freedom of information

The Ombudsman has the power to deal with complaindsit decisions by public
authorities in response to applications for actescuments under the Freedom of
Information Act.

NSW Police easily receives the largest numbered#dom of information applications
of all public authorities — some 8500 in 2003-2004 addition, we receive more
complaints about the handling of freedom of infotioramatters by NSW Police than
by any other agency — some 44 complaints, almqgsiéater of the total freedom of
information complaints we received in 2004-2005e Wéve been concerned for some
time about the failure of NSW Police to meet s@ayrequirements in processing
applications, and have recently reported to the @msioner and Minister, resulting

in an undertaking that additional officers will beade available to the NSW Police
Freedom of Information Unit.

Child protection
The Ombudsman is responsible for oversighting #redhing of allegations of child

abuse (referred to in the Ombudsman Act as “repl@teonduct/allegations”) against
employees of NSW Police and other public and pehaatencies. Our role in this area
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followed recommendations by the Royal Commissiait there should be an
appropriate oversight reginfd.

For police officers, reportable conduct matterachiding access to internet child
pornography — are also complaints under Part 8f@Police Act. The Police Team
manages these complaints in consultation with duid@rotection Team.

The Child Protection Team examines reportable atlegs against employees of
other agencies that have been referred to Joiestigative Response Teams or local
police commands for assessment and investigafitis includes examining whether
police have appropriately handled matters refetwetiem for assessment and
possible criminal investigation, and whether emplgyhave been notified of criminal
charges or investigations concerning children andlving their employees.

The Community Services Division — reviewable deaths

In 2002, the Community Services Commission was gaméated with the
Ombudsman’s office. The resulting Community SeggiDivision has a variety of
functions in the community services aréa.

One important function of the Community Servicesiglon is to review the deaths of
certain children and people with disabilities. Tdd death review function
sometimes involves scrutinising the involvemenN&W Police with a child who has
subsequently died, including whether NSW Policedm@sopriately responded to
concerns about the safety, welfare and wellbeingp@thild. Some of our reviews
have entailed formal investigation of NSW Poliegssulting in reports making
recommendations for improved NSW Police procedarespractices in the area of
child protection.

Part 3 of the Ombudsman Act

The Ombudsman has jurisdiction under Part 3 ofXthibudsman Act to deal with
complaints about NSW Police, excluding the conddiet police officer when
exercising functions with respect to crime andgheservation of peace (Schedule 1,
Clause 13 of the Ombudsman Act). This means thbu@sman can deal with
complaints concerning maladministration by polifcers, and complaints about
NSW Police public servants. Examples of matteedtdeith under Part 3 include
complaints of unreasonable administrative condndtinappropriate policies, and
complaints that we resolve by conciliation or média

Comment

It is important to emphasise that our work in theazof oversighting the handling of
complaints about police, and our expertise in &énés, directly contributes value to
the performance of our other functions describexyab Conversely, the performance
of these other functions contributes to our potiomplaint work. Over time, we have
built on the expertise in each of these areasjrgharformation across our teams to
enhance our oversight capacity, and to contributeetter outcomes for NSW Police,
individual members of the public, and the commugiyerally.
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Specific matters the subject of the Committee’s ingjry

We now turn to comments on the specific mattersthigect of the Committee’s
inquiry.

A: The appropriateness of the roles and functionsfadhe Ombudsman and the
PIC

The role of the Ombudsman in dealing with policenptaints has existed now for
almost 30 years. Recent reviews in NSW confirmaieropriateness of
distinguishing between complaint-handling and gotinn-fighting, and for separate
agencies to oversight NSW Police performance isdlageas.

In chapter 5 of its first Interim Report in Febryd996, the Royal Commission
examined the various possible models for dealirig police complaints and
corruption investigations. That chapter outlineglétail the advantages and
disadvantages of a single agency oversighting battuption and complaint matters.
There might be some advantage in respect of adingtii® practices and consistency
to have a single agency oversight both functiddewever, matters such as the sheer
volume of complaints, the tension between corrupfighting on the one hand and
complaint-handling on the other, and the need BY\NPolice to have primary
responsibility for dealing with complaints, medmat the preferable approach was for
these functions to be separated between the Omlauidand the PIC. In particular,
given the nature of complaint-handling, its reattivhigh-volume and demand-
driven aspects, there is a significant dangerrésdurce allocation could be distorted
in favour of complaint-handling if a single agenegre responsible for both this and
corruption-fighting.

The recent review of the Police Act by the MinidarPolice, undertaken during the
period 2002-2004, considered in detail Part 8AhefAct. The review included
representatives of NSW Police, the Police Assamiatihe Ministry for Police, the

PIC and the Ombudsman. The recommendations awsingf that review, arrived at
by consensus, reinforce the respective roles obiiméudsman and the PIC in dealing
with complaints about police. If implemented, teeommendations will further
clarify the role of the Ombudsman as the primamglaints oversight agency for
NSW Police, and streamline complaint-handling bypoeal of the Category 1/
Category 2 distinction.

An examination of current arrangements in othertfalian policing jurisdictions
indicates a variety of approaches:

* In Victoria, the Ombudsman is responsible for baitruption-fighting and
complaint-handling, by virtue of the Ombudsman’e s head of the Office of
Police Integrity.

* The Crime and Misconduct Commission in Queenslamtithe Crime and

Corruption Commission in Western Australia bothénagsponsibility for police
complaints as well as corruption investigations.
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» At the federal level, the Commonwealth Ombudsmasgmtly has responsibility
for dealing with all police complaints. A proposeelw Australian Commission
for Law Enforcement Integrity will not replace thae of the Commonwealth
Ombudsman in dealing with most police complairtsthis respect, the federal
system will largely mirror the present arrangemémisdSW.

* In South Australia, a stand-alone Police Complaintthority deals with police
complaints with no separate corruption-fighting y.od

* In Tasmania and the Northern Territory, the Ombuatsimas the role of receiving
and dealing with police complaints. There is noggtion commission in either
of these jurisdictions.

No jurisdiction other than NSW has a stand-alonegantegrity commission. Those
jurisdictions that do have a corruption commissiariude both police and other
public authorities within their jurisdiction.

In addition, the situation for other public agerscie New South Wales mirrors that
for police. A separate agency — the ICAC — dedils worruption investigations,
while the Ombudsman deals with complaint matters.

The above synopsis suggests that there is no pedferodel to oversight both police
complaints and conduct corruption investigatiolrstead, each jurisdiction has
established arrangements that presumably begshsuiulture of the policing
organisations they oversight, and particular issuesng from policing activities.

None of the reasons for providing distinct oversigiangements for police
complaints as compared to corruption investigatige changed. Further, as has
been demonstrated in the ten years since the Rmyamission, the Ombudsman has
continued to perform those functions for whictsitésponsible to a high standard.
Our focus on complaint handling has resulted irstartial improvements in the
timeliness and quality of police investigations.

Furthermore, complaint-handling processes shouithaee substantially impacted
upon the PIC’s capacity to investigate serious amdact or corruption matters. The
reason for this is that the PIC only deals witlmak number of complaints. Only 25
complaints were directly investigated or oversightg the PIC in 2004-2005, and
only 490 Category 1 complaints required assessment.

B: The powers available to the Ombudsman and the Bl to perform their
functions

We consider that the powers available to us togperour functions are generally
satisfactory.

However, there are a number of areas where weaenitiat there should be some
clarification of and/or addition to our existingers.
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There have been a number of occasions in whiclegblve challenged our
entitlement to access all of the information reteva the assessment of a police
complaint and/or its investigation. For examphere appears to be a real question as
to whether we are entitled as of right to legalieelwbtained by NSW Police if an
objection to the production of such advice is madé¢he basis of legal professional
privilege. We believe that we should be entitie@tcess all relevant information,

and that any obstacles or doubts in this respextldtbe overcome or resolved
through appropriate legislative amendments.

In addition, issues have been recently raised ataugntitiement to information and
documents during the currency of an investigatitins obvious that this may, on
occasion, be required. The Police Act should lieedyn clear in this respect.

In the area of our monitoring of police investigas, NSW Police has recently
refused to agree to an arrangement whereby Ombudsfiieers would be entitled to
confer with police investigators during a brealaminterview to discuss further
guestions or lines of inquiry that might be pursu®de believe that such conferences
are an important means of ensuring that police ¢aimpnvestigations are as
effective as possible. Our experience has also thest police investigators welcome
the opportunity to confer with Ombudsman officelneat the appropriate questioning
of witnesses. Accordingly, if NSW Police is noepared to agree to such
arrangements, we believe there should be an apategtarifying amendment to the
monitoring provisions of the Police Act.

There are also concerns in relation to the takiregppropriate management action in
relation to officers found to have engaged in seximisconduct. Where we are
dissatisfied with the management action taken Wahg an investigation, we are
entitled to request NSW Police to review the mattera number of cases where we
have requested a review, the response by the relegenmander and NSW Police
has been that it would be unfair and a matter otitde jeopardy” to take any further
management action in relation to the officer. Wiile consider that there are real
guestions as to the cogency of these argumentalsedelieve that any difficulties in
this respect should be resolved. This could bégel by stipulating that, where a
commander reconsiders the management action takiee sequest of the
Ombudsman, this would not constitute “double jedgéor, of itself, be a ground for
the Industrial Relations Commission to overturndbgon taken on the ground that it
was “harsh, unreasonable or unfair”.

C: The management structures, funds and resourcewvailable to the
Ombudsman and the PIC to perform their functions

The Ombudsman Police Team has undergone signifitemtges, particularly since
2001, to enhance our capacity to meet the variggislative functions conferred.
These changes have occurred against a backgroundrefthan doubling in the size
of the Ombudsman, with the additional responsiediin relation to workplace child
protection (Part 3A of the Ombudsman Act) and timalgamation with the
Community Services Commission in 2002.
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In particular, the Ombudsman Police Team has miregd processes that largely
oversighted matters complaint by complaint, to peses and methods that seek to
harness the systems issues arising from complansfocus on the most serious
matters for rigorous and detailed oversight. Thesges have included:

* In 2001, the creation of the Serious Misconductt ttnoversight the most serious
allegations of police misconduct. This has enhdrlbe rigorous scrutiny applied
to these complaints, while ensuring that less ssrinatters are subject to
streamlined yet appropriate oversight. Recentgbasihave resulted in smaller
teams with greater supervision, and improved gindslto increase the
consistency of decision-making within the Ombudsman

» The dedication of certain officers to undertakggebwork in relation to policing
issues. In this respect, we note that this woliksen efficient complaints
oversight, so that there is some possibility thatfew discretionary resources
available to the police team can be used in detadsearch of significant and
systemic policing issues. The twin pressures afaint-handling and review
work imposed by the Parliament mean that projeckwsthe first to be
compromised where our resources are not adequatedbour other statutory
functions.

* Since 2000, the development and implementatiom efitlligence capacity has
allowed us to identify those areas where our ressuought be most focused, and
consequently streamline our handling of those amnd®se there is least risk to
NSW Police and the community.

The most recent report of the Committee followihg Thirteenth General Meeting
with the NSW Ombudsman (report number 10/53 — M262 includes considerable
detail about the resourcing constraints under wtiiehOmbudsman operates, and the
relevant efficiency of the Ombudsman as againsratliersight agencies within
NSW. We are pleased with recent additional furelagpmade available for our
complaints oversight work. These provide someras®e that the existing quality of
our oversight will be maintained. However, asis hature with a demand-driven
function, should further pressure be placed uport wsll result in downgrading of

our proactive activities to ensure that we meetlegislative obligations.

D: Accountability mechanisms

The accountability of NSW Police

The Police Act provides for the accountability efdl commanders in dealing with
complaints at various stages. For example:

» All complaints about police officers must be registd in the complaints
information system, to which the Ombudsman andPtiiemust be given access.

* All complaints specified by the Ombudsman and PI©ugh class and kind

agreements must be notified by commanders to theoppate oversight agency
at the time they are received.
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e The Ombudsman conducts regular audits, both orasdehrough the complaints
information system, to ensure that commanders @tifyimg complaints as
required.

* The Ombudsman may monitor complaints which aregminestigated by NSW
Police, or request information where a complaimestigation appears unduly
delayed.

* At the conclusion of an investigation, NSW Policestforward to the
Ombudsman a report, including all relevant invedtan documents, for
individual oversight.

« The Ombudsman can conduct direct investigationg@polt on matters,
including by way of own motion.

* The Ombudsman can otherwise scrutinise systemia@e pvithin NSW Police to
handle complaints.

In addition to the individual oversight of partiaulmatters, the Ombudsman keeps
under scrutiny the trends in complaints manageniecityding deficient investigation
rates and timeliness in dealing with complaintsie Dmbudsman also directly
observes local complaint handling processes andde® direct feedback to
commanders and other officers.

The accountability of the Ombudsman’s office

There are a number of ways in which the Ombudsnaffite is held accountable for
its work:

* Where a complainant is dissatisfied with a decisigran officer of the
Ombudsman in relation to their complaint, the Ondmadn personally reviews the
handling of the matter. A complainant can also jglain to the PIC about the
police handling of a matter.

e The Ombudsman deals with complaints about the adraftlOmbudsman officers
and reports on these matters directly to complasan

» Any allegation of corruption by Ombudsman officarast be referred to the
Independent Commission Against Corruption (ICAChe ICAC can also receive
complaints about the Ombudsman directly.

* A complainant can complain to the ParliamentarptJGommittee on the Office
of the Ombudsman and the Police Integrity Commisaioout the Ombudsman’s
handling of their matter. While the Committee isquded from examining the
merits of the Ombudsman’s decision, it is entitle@xamine broader issues
concerning the matter (for example, the Ombudsmamsedures in relation to
complaint-handling§?
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* In some circumstances, a complainant is entitleddtitute legal proceedings
against the Ombudsman. For example, a complaoraapublic authority may
challenge a decision of the Ombudsman in relabahe scope or limits of the
Ombudsman’s jurisdiction to conduct an investigaffo

* The Ombudsman is obliged to table an annual repd?arliament about the work
of the office>® This will include details of reviews conductediazomplaints
received against Ombudsman officers, and the owgsarhthese matters.

* The Joint Parliamentary Committee has a rangeazdfunctions designed to
bring accountability to the Ombudsman'’s office.particular, the Committee
monitors and reviews the exercise of the Ombudssifamctions; reports to
Parliament on matters concerning the Ombudsmamiexs the Ombudsman’s
annual reports; and reports to Parliament on nsa#tesing from those annual
reports>*

* The Ombudsman is subject to the same accountaadityther public authorities
for internal probity and accounting, privacy, disdnation, workplace safety,
internal promotions, public sector management ahdrgovernment-imposed
regulations.

An Inspector for the Ombudsman?

An additional accountability mechanism for the B$Ghe Inspector. The Inspector’s
functions include auditing the operations of th€ Rir the purpose of monitoring
compliance with the laws of the state; dealing witmplaints about abuse of power,
impropriety and other forms of misconduct; and ssisg the effectiveness and
appropriateness of the procedures of the Commissiating to the legality or
propriety of its activities.

The Royal Commission recommended establishingriyeector to deal with the risk
that an agency such as the PIC, being heavily cttexitio covert investigations,
reliant on informants, and possessing powers ttealbath coercive and of the kind
that might involve substantial infringements ofhig) of privacy, may overstep its
powers. Similar reasons have resulted in the tazreation of an Inspector for the
ICAC.

However, the Ombudsman does not have functions asich

» the capacity to conduct public hearings where \gitee are compelled to provide
evidence

» the power to issue warrants for the arrest of peyseho are required to give
evidence and do not attend on summons

« the power to tap telephones

» the power to conduct controlled operations, ancagagn what would otherwise
be unlawful conduct
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» the power to use listening devices

In addition, the Ombudsman cannot make bindingsitats affecting police officers.
The Ombudsman can only make recommendations whéckither accepted or
rejected by the Police Commissioner or Local Arean@anders.

For these reasons, it is unnecessary for an In@ptecoversight the exercise of
functions by the Ombudsman.

E: Effectiveness and efficiency of the current patie oversight system
Effectiveness

Our own view, informed from the oversight of mahpasands of police
investigations in the past ten years, is that contlees are generally doing a
satisfactory job in dealing with police complainRecent information supporting this
view includes the following:

* In 2004-2005, 81 police officers were charged % matters, including 63
officers charged following complaints by other peli

» Internal police complaints make up almost 30% b$atious complaints made
against police officers — some 1215 complaints wital 4179 received by the
Ombudsman in 2004-2005.

* 60% of complaints investigated in 2004-2005 resuitepolice officers the
subject of complaint being vindicated. These c@impé present an opportunity
for commanders to back police officers who havdguared duties in a lawful and
appropriate manner. They also allow commandeexptain to complainants the
reasons why investigations have supported politerec

* 40% of complaints investigated result in some manant action by police
commanders — some 960 of the 2440 complaints ilgpast by police and
oversighted by us in 2004-2005.

* While management counselling continues to be amed management response,
it is pleasing to note the increase in the useediopmance agreements to actively
manage officers whose actions have been found mgnti

* In 2005, 18 police officers were removed followitwnsideration by the
Commissioner of his confidence in them, and ancideprobationary constables
were also removed. About one in three officerssatered for removal by the
Commissioner is ultimately served with a noticehis effect.

These statistics, which build on similar resultsdnent years, indicate that many
police complaints are resulting in serious outcqroesmprovements to systems or
individual performance. In addition, complainte asssisting NSW Police to manage
and improve the conduct of police officers.
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Ombudsman oversight of police investigations dertratess a number of matters:
The quality of police investigations

* We expect the police investigation of Category hplaints to be the most
rigorous. We closely examine every document cameidlin the police
investigation to ensure all lines of inquiry aresued and appropriate
investigation methodologies are employed.

In the calendar year 2005 the Ombudsman found #6%aiegory 1
investigations by police to be deficient.

* Our examination of Category 2 matters is tailothe seriousness of the
allegations. For criminal and serious miscondoeestigations we expect
investigations to be of the highest standard.

Where the matters raise less serious conduct isagesxpect police to focus on
achieving an appropriate outcome, rather than ngagown every investigation
lead. We tend only to raise issues in these nsattbere investigation
deficiencies have affected outcomes, and therengprospect this can be
remedied by further action.

In the calendar year 2005 the Ombudsman found 7@atédgory 2 investigations
by police to be deficient.

» Police acceptance of the issues that we raisen®strated by the high number
of matters remedied at our request.

For example, between 1 April and 31 December 2D0&ore than 90% of
Category 1 investigations where we identified deficies, actions were taken by
NSW Police to acknowledge and remedy these defigen

Overall, about 8% of all police investigations regsome action following our
review. Conversely, more than 90% of matters detift by local commanders are
judged by our office to be satisfactory on firstiesv. The generally satisfactory
quality of police investigations strongly suggestst rigorous oversight of matters,
complaint by complaint, directly impacts upon hawrgnanders deal with those
matters. This normative effect of oversight, whiclour view is an extremely
important aim for the Ombudsman in its complaintdiang work, is a particular
example of the effectiveness of the current padieersight system.

Complainant satisfaction

Where complainants are asked as to their satisfaetith the handling of their
complaints, as is required by the Police Act, neogiressed satisfaction with how
their matters were dealt with. For example, indakendar year 2005, 910 of those
persons surveyed by police at the end of an irnyasbin (or 75%) expressed
satisfaction with police action taken in resporgstheir complaint.
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It is inevitable that some complainants will notdaisfied with the action taken on
their matters. Factors such as timeliness andutemes of the matter will directly
impact on complainant satisfaction. In 2005, 30the 1210 persons surveyed were
not satisfied with how their matters were managed.

In addition to our review of the police handlingsafrious complaints, the oversight
system allows further review at the request of dampnts. In 2004-2005, 68
complainants sought review of the original decisibthe Ombudsman in relation to
the adequacy of a police investigation, with twatera being re-opened as a result of
those reviews.

Timeliness

A particular issue raised during the Royal Commoissvas delay in the handling of
police complaints. For example, at the time offlebruary 1996 Interim Report,
30% of complaints took over one year to finalise 2005, this figure had dropped to
less than 9%. Ombudsman systems to identify ddlayatters and raise those with
police are the subject of ongoing review. At presee are trialling a new procedure
— raising delayed matters directly with the Profesal Standards Command, for that
command to follow up with local area commanderfirtalise investigations. We aim
to increase NSW Police corporate responsibilitysignificant delays through this
process.

Another aspect of timeliness is the number of maitéich can be resolved quickly.
This issue, which has been of concern to the Ombaddor some time, resulted in a
report this year exploring recommendations to imprthe speedy handling of less
serious matters. This includes removal of somth@fadministrative processes for
less serious complaints, and ensuring that theitigiprovided to investigators and
commanders for alternate dispute resolution is@efit. In addition, we have
recommended a review of the role of the execultffieay to ensure that all
commands have appropriate administrative assisiarmm@mplaint management.

Systems issues

A key aspect of effective complaint handling is wiee systems issues are being
identified and remedied. Our current projects olicg pursuits and domestic
violence have been informed by complaints we haeeived and oversighted. Most
of our previous project work, including in relaticmpolice access of confidential
computer information, improper use by police of énpaoper risk assessment of
police officers, and the use of capsicum spraydidice officers, was also informed by
our complaint oversight work. In this respect, ave working to ensure that the
lessons learned through individual matters areeshaith other police officers. Our
recommendations, which are usually adopted by @piitclude providing information
to police officers about common ethical issues.

Efficiency
We have previously outlined our submission to gorent about the resources

required to effectively perform our role. That subsion included substantial detail
about the comparative cost effectiveness of the NCBW#Wudsman as against other
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watchdog agencies. With respect to police comtdathe following additional
efficiency matters are worthy of further explanatio

Class and kind agreements

As outlined in our explanation of the current peleomplaints system, the Police Act
permits the Ombudsman to agree with the PIC albmsiet complaints which should,
or conversely should not, be the subject of ovétsigatter by matter. An
Ombudsman-initiated review, finalised in Octobe®20reduced the complexity of
the class and kind agreements, including a reduaicthe number of types of
complaints from nine to three. The new and sima@geement has resulted in a
reduced number of incorrect classifications by gotommanders.

Our own view is that the present agreements, omwtiade, reflect the type of matters
that the community and Parliament would expectQh@udsman to oversight,
focusing on criminal and serious misconduct issaed,those where police exercise
formal powers of search or arrest against indivglua

This emphasis on the most serious matters reftestsiew that police commanders
should generally be left to deal with managemedta@her less serious matters
without rigorous external oversight by the Ombudsma

We have commenced a further review of the agreesnesith a small project
examining those police management matters thgirasently being referred for
Ombudsman oversight. Should we identify any add#l classes of matters that
should not be notified to the Ombudsman, we wilksamendment to the class and
kind agreements with the agreement of the PIC amadmsultation with NSW Police.

Streamlined processes

In 2004 and 2005, it was necessary to closely examnd further streamline our own
internal processes to deal with the very signifiéaarease in complaints over that
time, caused in part by the previous failure of NBdlice and the ICAC to notify us
of a substantial number of matters. Using our ligihce holdings and adopting
sound risk management processes, we have sousfineéonline our handling of
certain less serious category 2 complaints whepeogpiate, while continuing to
focus on those officers or issues that raise coscer

Two oversight agencies

In having two separate agencies to deal with céisopnatters and complaint-
handling, there was always a potential for add@l@administrative overheads and
potential duplication between the agencies.

On occasion, it does occur that both agencieswigathe same complaint. Where
such matters come to our attention, we have inepgasimple process to consult with
the PIC and determine whether we should have dryindhe matter, or whether it
should be referred back to the PIC for its direahagement.
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In addition, the Ombudsman and PIC Commissionett neggilarly to discuss the
projects of both agencies and particular issuestadmmplaints oversight. These
arrangements ensure that both agencies work tageditieer than at cross purposes,
in dealing with police complaints.

In reality, however, there is little room for cosfon, because the Ombudsman
oversights more than 99% of police complaints aret 85% of all Category 1
complaints. Our role as the primary oversight ages not the subject of any
confusion for those dealing with complaints on gutar basis.

Catsi — a shared complaints system

One of the outcomes of the Royal Commission wasammendation that the
Ombudsman, PIC and NSW Police should share a stogiglaints information
system.

Catsi, which was developed to answer this needfdilesl to provide an appropriate
business system for the Ombudsman. This has edsultus reducing our use of the
system in 2003 and again in 2005. An unfortunapeet of that decision is the
requirement for police commands to continue to @®nformation manually in
addition to storing it electronically on Catsi. i¥ls not a desirable outcome but
necessary given the failure of NSW Police to pre\advorkable Catsi system.

We have taken a number of steps to reduce the tnopétee reduced use of Catsi,
including permitting local commands to provide ughwheir own internal working
documents rather than creating separate correspoagiaviting commands to
discuss with us information that we require to perf our role before copying
material that may not be necessary; and using @atsidertake our monitor and
intelligence functions rather than requesting sagganformation from NSW Police.

Concluding comments

It is inevitable that oversight of police complaintill impose an administrative
burden on NSW Police regardless of who performsriia.

We have taken many steps to seek to increase botbwen efficiency and to reduce
the administrative burden of our oversight on lazahmanders and NSW Police
generally. We will continue, either where we idisnbpportunities or where issues
are raised with us, to take steps to further refimeoversight requirements, provided
that this will not adversely impact upon our capatd perform the legislative
functions imposed upon us.

F: Other matters

Given the broad nature of the review being conaubtethe Committee, there are a
number of current issues which we believe are wanftsome further comment.
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Investigation and management of serious miscondotitters

Police commanders generally deal well with mostglamts. In particular,
commanders are effective in dealing with managenmssoes, and many less serious
criminal matters, such as assaults and drink dyivratters.

However, commanders do not deal as well with thetreerious allegations, such as
drug supply and corruption matters. We raise rdefitiencies about the
investigation of these Category 1 complaints.

A reason for this is the lack of expertise withamee local commands to deal with
Category 1 complaints. Often local commands vatl Imave available to them the
expert and technical resources to effectively jiteirand execute complex corruption
investigations. This includes access to electrogsources (such as listening devices
or telecommunication interception devices), intggiesting, and investigators with
expertise in dealing with serious misconduct afliegys.

In addition, many Category 1 complaints are de#h Wy local commands other than
the command in which the alleged conduct occumsich would ordinarily have
responsibility for dealing with them. These mattean often compete with other
serious crime issues for limited local command veses. In these circumstances,
commanders have little incentive to devote sigaifictime or resources to serious
complaint matters.

Furthermore, there are some large investigationsiving a number of officers from
different commands which may most appropriatelynvestigated and determined by
a central professional conduct unit.

One part of the solution may be to increase theuregs available to the Professional
Standards Command, so that it can deal with arasing number of serious
complaints, with the resulting expertise and eq@ptio improve the rigour of
investigation into these matters.

A further concern is the amount of time taken byiNBolice to process many of the
matters where officers are being considered fandisal or a serious management
sanction. Some matters take many months to begsed for consideration by the
Commissioner or other senior officers, with sigrafit consequences both for the
nature of the management response possible aweelfee of the subject officer.

For our own part, we are presently examining oterimal processes to bring greater
consistency and rigour to our oversight, so thatneldelays are occurring, these can
be pursued more systematically with NSW Police webeer, this will only provide a
mechanism to identify delays and will not providsodution to the issue in its
entirety.

Timeliness — less serious complaints
While there have been substantial improvementsartitneliness of the management

of complaints, our own view is that there is sttt enough done to deal with certain
complaints quickly. In particular, we are of thew that the police handling of
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essentially management matters and less seriouglaimits could be made more
expeditious.

Part of the solution, and something that we beliswansistent with the approach
taken by the Royal Commission, is to ensure thatagement issues and less serious
complaints are dealt with on the spot by commandedssupervisors without the
need for substantial administrative overheads.

At present, NSW Police prefer to deal with manyhafse matters through CMTs.
While we are of the view that appropriate documigmieof decision making, and
providing information to senior command officemsprain essential, it may not be
necessary for such minor issues to be dealt wittutih CMT processes. In addition
to improving the timeliness of these matters, weesrongly of the view that this will
result in more effective outcomes for officers aodnplainants.

Managing internal police withesses

A further issue concerns the treatment of those&® who come forward with
serious reports of misconduct. Recent press repaste indicated research
undertaken for NSW Police shows a significant propo of these persons were
harassed as a result of making a complaint. Tiegs®ts are consistent with earlier
research concerning officers who participated eaNtsW Police Internal Witness
Support Program.

This issue of the general treatment of internahesses by NSW Police is a matter
that we have been pursuing though the Internal 8grAdvisory Council for most of
2005 and during 2006. Our own view is that parthefsolution is to track the
experience of internal witnesses (both those wieathus services of the Internal
Witness Support Unit and those who refuse it) emtdy commands that are not
actively supporting these officers, so that remeatimther action can be taken. In
addition, such an approach may result in the ifieation of best practice by
commanders that can be shared throughout NSW Police

Our work in this area includes our sponsorshighef‘Whistle While They Work”
research project being conducted across Austratiagl2006. Further, we are
closely looking at those police who may be makimgrisal complaints against
internal witnesses, including examining whethesspre criminal sanctions are
effective to deal with these officers.

33



Conclusion

In the 10 years since the Royal Commission, theesysfor handling and
oversighting complaints have evolved substantiallipe present processes
demonstrate the essential features of an effectweplaints system.

Complaint investigations are identifying seriousoanduct and criminal conduct.
Where appropriate, officers are being prosecutembosidered for removal.

Complainants are mostly satisfied with how theimpdaints are handled by police
commanders. Police officers too are, on the whelegiving a fair go. Officers are
being exonerated in matters where the evidencesstgiheir actions. They are also
being provided with increasingly sophisticated ngemaent responses where their
conduct has been found wanting.

Importantly, commanders are responsible for marmgtiieir own complaints, and on
the whole are doing a satisfactory job. Good comuees are using complaints to
improve the performance of their commands and iddal police officers. They are
involving senior command officers in dealing witlatters. For minor management
and customer service complaints, commanders arevét) good outcomes without
the need for individual external oversight.

There is clarity about the respective roles ofgmtommanders, the Ombudsman and
the PIC. The Ombudsman, as the primary oversiggney, is having success in
holding police commanders to account for how thegl dvith complaints. There is
little opportunity for senior police to ignore sews conduct or systems issues raised
by complaints. Over time, less serious compldiatge been handed back by the
Ombudsman to commanders for direct management mtitheersight, with resultant
savings in time and costs. Audits have suppotiegd decisions.

That is not to say that there is not room for sasal improvement, especially in the
investigation and management of some of the mostusecomplaints. In addition,
more can and should be done to support those offigbo come forward to report
serious misconduct. These are amongst the mdistudtiissues for any agency to
address. We are presently working on new stragefegt we believe will lead to
some improvements for NSW Police in these areas.

There will always be an ongoing need for the hawgddf complaints to adapt and
evolve as new circumstances, technologies and &tats impact on policing in
New South Wales.

However, the policy settings reflected in Part §Ah Police Act have to date
provided an appropriate and flexible system folidgavith complaints about police
officers. The evidence suggests this framewotkasntinue to deliver good results
for the community, NSW Police and police officers.
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APPENDIX — The Wood Royal Commission
The Royal Commission into the NSW Police Service

The Royal Commission into the NSW Police Servitbg"Royal Commission”) was
established in 1994. Its terms of reference inadude

» the nature and extent of corruption within the &olbervice, particularly of
any entrenched or systemic kind

» the capacity of the Police Service’s Professioredgonsibility Command,

and the civilian oversight agencies, to investigatd deal with corruption and
with complaints of serious misconddet.

The Royal Commission’s First Interim Report — Febaty 1996

In February 1996, the Royal Commission publishediist Interim Report

In that report, the Commission examined the e>gssiystem for investigating police

misconduct, and the roles of the Police Service Qmbudsman and the Independent

Commission Against Corruption (ICACS.

The Commission observed that the system in platteedime was:

*« cumbersome, slow, and inflexible

» insufficiently responsive to corruption

unproductive in terms of the resources and manalgerie involved

lacking in credibility
« counter-productive in terms of overall operatioeféctiveness’

The Commission also criticised the disciplinaryteys which was supposed to
“manage” instances of misconduct by police officass

» dilatory and costly
* hindered by overlap and uncertainty of powers

» potentially unfair and discriminatory in not beiafjuniform application to all
police

* marked by technicality and undue legalism
» weakened by its adversarial approach

» affected by internal anomalies and inconsistenaeicision-making and penalty

35



» vulnerable to the imposition of different standapgsause of the absence of a
unified system, particularly a single line of app&a

The Commission observed that an effective systerthBomanagement and
investigation of complaints of police misconductdaf corruption, should have the
following features:

* public confidence

» credibility in the eyes of serving police, includia genuine belief that misconduct
and corruption will be detected and appropriategltwith

» reinforcement of high standards of ethical conduntt integrity, which are
recognised as having strong leadership support

» constant alertness to the risks of corruption, r@sgonsible management of those
risks

» the will and capacity to engage in determined itigation of police misconduct
and corruption utilising sophisticated methods eesburces

« aswift, effective and fair disciplinary processyieh is accessible to the public,
and not burdened with minor, frivolous or vexati@asnplaints

« aclear division of responsibilities between akages involved’
After examining various models for investigatingmqaaints of misconduct and
corruption by police, the Royal Commission conchlitteat the model which needed

to be adopted was one in which:

» the Police Service would retain a meaningful raldealing with management
matters, customer service complaints, and certaittems of misconduct

» there would be external oversight of the Policevi8ets handling of complaints
« there would also be an external responsibilitynie@stigate serious corrupti6h.
Significantly, the Royal Commission rejected a madevhich a single agency would
have both the external oversight and corruptioes$tigation responsibilities. This

was because of:

» the different approaches needed for supervisidghetomplaints system and for
corruption investigation

» the need for a specific focus on corruption witreggressive and sophisticated
investigative capacity

« the resources needed for effective monitoring efdbmplaints systefi.
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Accordingly, the Royal Commission recommended that:

* anew corruption-fighting agency external to the/MBolice Service should be
established, which would be responsible for thea&n and investigation of
serious police misconduct and corruption, includimg oversight of police
investigations into such mattéfs

» the Ombudsman’s office should retain its existiolg in reviewing police
complaint investigation$

The Police Integrity Commission Act 1996

In 1996, thePolice Integrity Commission Aatas passed. This legislation established
the Police Integrity Commission as the new corampfighting body recommended
by the Royal Commission.

The principal functions of the PIC are:
» to prevent serious police misconduct and otheicpatiisconduct

» to detect or investigate serious police miscondard, to manage other
agencies in the detection and investigation obserpolice misconduct

» to detect or investigate other police miscondudt #hinks fit, and to oversee
other agencies in the detection or investigatiosuzh miscondudcf’

The legislation also emphasises that the PIC S$anas practicable required to turn
its attention principally to serious police miscant?.®®

The PIC has the power to apply for and executechamarrant®’ and listening device
warrants to assist it in its corruption-fightingisities.®’

The PIC can also arrange for the establishmerasif fiorces within NSW, seek the
establishment of joint task forces with the Commealth or other states or
territories, and co-ordinate or co-operate wittk fasces®®

In exercising its investigative functions, the i@y work in co-operation with
investigative agencies and other bodies. It may edssult with, and disseminate
intelligence and information to, investigative ages and other bodiés.

The PIC is entitled to conduct investigations @oivn initiative, on the basis of a
police complaint, or on the basis of a report made PIC’° An investigation may
be “preliminary” in nature, to assist the PIC isabvering or identifying conduct that
might be made the subject of a more complete ilpasn./! The PIC may hold
hearings for the purposes of an investigdfiamd may summon people to appear to
give evidence and/or produce documénts.

The PIC is entitled to make assessments and fommongg on the basis of its
investigations, or investigations that it has mauhgr oversighted, as to whether
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police misconduct (or other misconduct) has or mmeye occurred, or is occurring or
may be about to occur. It may make recommendatsrie whether consideration
should be given to the prosecution of a persoressgns and/or the taking of
disciplinary action against a person or persohsnaly also make recommendations
for other appropriate actiofi.

The PIC has other functions “regarding police ati¢i® and education programs”
which include:

» undertaking enquiries into or auditing police aitids for the purpose of
ascertaining whether there is police misconducireumstances conducive to
police misconduct

* monitoring the quality of the management of NSWidoinvestigations

* making recommendations concerning police corrupgidmcation programs and
police corruption prevention programs conductedNByV Police, the
Ombudsman and the ICAC

» advising police and other authorities on ways inciwipolice misconduct may be
eliminated”

The PIC began its operations on 1 January 1997.

The Royal Commission’s Second Interim Report of dawer 1996, and
amendments to the Police Service Actin 1997

Shortly before the PIC commenced its operatioressRbyal Commission published
its secondnterim Reporin November 1996. This report recommended “imraedi
measures” for the reform of NSW Police.

As a result of the Commission’s secdnterim ReportthePolice Service Aovas
amended to:

* introduce a new provision, section 181D, conferomghe Commissioner of
Police a power to dismiss an officer in whom hdamger had confidence

« introduce drug and alcohol testing of police

* require members of the Police Service to providaricial and integrity
statements

* authorise integrity testing
« protect against reprisal those officers who madetgzted allegations™
The Royal Commission’s Final Report — May 1997

In May 1997, the Royal Commission publishedHiisal Report
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Complaint handling by the NSW Police Service
In looking at the problems faced by the NSW Po$eevice, the Royal Commission
made the following observations about the exissiystem for handling complaints
about police:
The Commission is convinced that the existing caimigl process is:
* too legalistic, formal, and focused upon punishment
* insufficiently focused upon behaviour modification
« woefully dilatory’®
The Commission recommended that the process sbeuld
... progressively changed to a managerial approacithviooks to more than a
reactive and narrow response to individual incidersind passes immediate
responsibility to Commanders to deal with misconddi¢hose under their
command.
External oversight of complaint-handling by the Quigman

The Royal Commission said that the Ombudsman stemritinue to play “a vital
role” in the system, on the basis that the Ombudsma

... represents the interests of the members of thikcpn seeing that the service
deals properly and effectively with their grievas@ad in ensuring the
maintenance of standards of integrity and fair degl
The Commission expected the Ombudsman'’s office to:
* ensure that decisions by local commanders wereopppte
* conduct random checks on the progress of non-raplermatters
* react to any complaint by a member of the publat the management of any
particular matter was ineffective or inappropriated carry out its own
investigations as necessary
+ maintain close liaison with the PI€.
Corruption-fighting by the NSW Police Service amel PIC
The Commission also recommended that:
More serious misconduct should be reserved to aamced internal
investigation system in which the PIC and the @f6itInternal Affairs each
have a significant role to plef.
The Royal Commission saw the PIC’s role as beirgairfocusing on the more

serious matters which were likely to lead to thiading of criminal charges or
dismissal. The PIC should also:

39



act in conjunction with the Office of Internal Affa and monitor investigations
into the more serious inquiries for which InterAfflairs assumed responsibility

where appropriate, exercise its coercive poweessist the Office of Internal
Affairs

monitor the progress of the new employee managesystent*
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