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The Committee Manager
Public Accounts Committee
Parliament House
Macquarie Street

Sydney NSW 2000

14 October 2005
Dear Ms Buchback,
Re: Inquiry into Public Private Partnerships

| refer to the current Public Accounts Committee Inquiry into Public Private Partnerships and to
your call for submissions. Unfortunately, | am travelling internationally at present and am
consegquently unable to develop a formal submission to the Inquiry. However, | commend to you
the work of the Victorian Public Accounts and Estimates Committee on the topic of private
investment into public infrastructure and note that a wide range of governance, public finance,
commercial and risk related issues are relevant to the Inquiry.

My overall view of PPPs is that whilst they do appear to produce public infrastructure quicker for
governments currently in power, they are insufficiently well governed and exposed to too little
independent scrutiny given the nature of these cross-generational, billion dollar projects. | liken
the PPP mechanism to government now having access to a ‘mega-credit card’. And whilst this
is not necessarily a bad thing of itself, the two way business-government deals resulting do in
my opinion need far more careful scrutiny and assessment than they usually get. Government
political incentives and business commercial incentives both appear to motivate against this.
There are many interrelated issues to be considered in your Inquiry. Included with this letter are
some aspects of past work which you may find relevant;

1. ‘Who Steers the State When Governments Sign Public-Private Partnerships’, (a journal
paper published in the Journal of Contemporary issues in Business and Government vol
8, no.1, 2002),
2. ‘The trouble with public-private partnerships’ (an Opinion piece published in The Age (19
July 2004) titled )
3. ‘Governing with Accountability: Has Parliament Abdicated in the Age of Public-Private
Partnerships’, (a conference paper presented to Integrated Governance Conference,
Prato, 25-26 October, 2004), and
4. ‘Public-Private Partnerships: the Australasian Experience’ ( a chapter drawn from a
forthcoming book, The Challenge of Public-Private Parinerships: Learning from
International Experience, edited by Carsten Greve and |, and being published Oct/Nov
2005 through Edward Elgar in the UK.

| hope that these publications assist with your Inquiry. Thank you very much for this opportunity
to participate.

Professor Grasme H e

Co-Director, Centre for Regulatory Studies

Faculty of Law

PO Box 12 MONASH UNIVERSITY 3800

Building 12, Room 230, Clayton campus

Telephone +61 3 9905 3336 Facsimile +61 3 8905 8201
Graeme.Hodge@law.monash.edu.au

www . law.monash.edu.au

ABN 12 377 614 012 CRICOS provider number 00008C
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The trouble with public-private partnerships

July 19, 2004

The jury is still out on one of the great policy experiments in Victoria's history, writes Graeme
Hodge.

So, construction giant Leighton Holdings is threatening to take the Bracks Government to court over
project delays and cost blow-outs on the Spencer Street Station upgrade, the privatised Victorian rail
network is to be subject to an inquiry concerning its safety, and there are even suggestions Treasury
John Brumby is thinking of leaving politics and taking up a private sector job.

The wheels seem to be falling off Victoria's modern infrastructure arrangements and the Government's
contentious policy of public-private partnerships (PPPs).

Has the Government got it right? Is more public infrastructure being delivered to citizens at lower prices
- or has it all been just another good money spinner for a bunch of merchant bankers and consuilting
companies eager to exploit the Government's "no-debt" addiction, and a citizenry spooked by MPs
repeating the mantra that any public debt taken out by government is evil? Worthwhile questions
indeed.

There are several important points to make about PPPs.

We ought remember up-front that contracting relationships between governments and the business
sector go back centuries. About 82 per cent of the 197 vessels in Drake's fleet that conquered the
Spanish Armada in 1588 were private contractors to the Admiralty. Contracts in government are hardly
new. And neither is government provision of assets for the long term. Dams and roads have been built
under public debt since time began.

We ought note as well that there are dozens of different types of PPPs around the globe, and some
international commentators argue that contracts such as those in Victoria are not really partnerships at
all, but privately financed "master-slave” contracts.

So, what's really new here - and are citizens winning?

Three things are new. First is the use of private finance to underpin the deal - a government
"mega-credit card", if you like. And just like in our private lives, it's not necessarily a bad thing for
governments to use a credit card for sensible purchases. But you do pay for it in the end and in the
small print can be details that mean the cost quickly adds up.

Second is the incredible legal and financial complexity of the contracts bundled together so that a
consortium can then quickly deliver a new piece of infrastructure. Contracts for Melbourne's CityLink
deal, for instance, measured several metres high and we needed a gaggle of lawyers just to interpret
them so that citizens could understand what the state had signed up to!

And third, we have now entered an age of altered governance and accountability assumptions.
Increasingly, governments are beginning to tell us that we can't do this or that "because it's not in the
contract”. Perhaps it's time we all called for clarity and total transparency on these deals and began
thinking about whether these long-term arrangements reduce the ability of the next dozen Victorian
governments to govern in the public interest. It certainly deserves some debate.

And what about gains for citizens? This is where it gets fascinating - because there is a huge diversity
of findings on whether PPPs are cheaper and better. This is complex, and the claims need careful,
independent scrutiny to sort out.

At one extreme, cost savings are claimed by the UK National Audit Office, and some academic
analyses suggest good value for money in eight out of 10 cases. And anyway, our record of traditional
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project provision in the past has hardly been exemplary, with many colourful examples of
over-expenditures and delays.

At the other extreme, though, are stinging attacks on treasuries accused of hastily signing up to these
deals and, under advice from the finance industry, willingly turning a blind eye to much of the
accounting trickery.

The jury evaluating the overall worth of these PPP schemes is still out because we are only a few
years into contracts that operate for long periods, and because legal fights over contract clauses are
probably now part of the expected deal. We therefore all need to be careful when assessing whether
governments are actually being trustworthy stewards of our tax money or whether they are being policy
advocates for these deals and signing up at interest rates higher than need be.

As well, we need far more debate on whether we should trust legal commercial contracts alone to
regulate and govern Victorian infrastructure services for decades into the future. Accountability
obviously now needs to be strengthened - and | don't mean contractual accountability for risks.

In this privatised state of Victoria, the public is concerned that there is now less public accountability in
politics, not more. So with PPPs, the public are beginning to ask, who will oversee new legislation and
planning? Who should look after the contract deals, and regulate them for decades to come? And who
will protect users and evaluate these projects on behalf of citizens?

Perhaps the work of parliamentary committees, auditors-general and regulators should all be
. strengthened.

Victoria was arguably the world's keenest privatising state through the 1990s. We now need to learn,
from successes such as our sophisticated electricity regulation, as well as from failures such as
transport.

We all seek better services for citizens, sure. And new financial techniques and project delivery options
for governments present new political opportunities. But learning from the past is not always easy in
politics, and governments that say there are no risks and only good news with PPPs need to go back
to history classes.

Professor Graeme Hodge is director of the privatisation and public accountability centre in Monash University's faculty
of law. This article draws from a book he is co-editing, The Challenge of Public-Private Partnerships: Learning from
International Experience, to be published by Edward Elgar.
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