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UNSW 
7 May 2009 

The Hon Frank Terenzini MP 
Chair, Committee on the ICAC 
Parliament House 
Macquarie Street 
SYDNEY NSW 2000 

PROFESSOR RICHARD HENRY m 
DEPUTYVICE-CHANCELLOR (ACADEMIC) 

Dear Mr  Terenzini 

SUBMISSION OF UNSW IN RESPONSE TO THE DISCUSSION PAPER ON THE PROTECTION 
OF PUBLIC SECTOR WHISTLEBLOWER EMPLOYEES 

1.  UNSW wishes to respond to proposals 6, 7 and 10 of the discussion paper on the protection 
of public sector whistleblower employees. 

2 .  Proposals 6 and 7 would provide those who have made a protected disclosure and allege 
that have suffered detrimental actions substantially in response to that protected disclosure, 
redress by way of: 

(a) injunctive relief andlor 
(b) damages. 

3 .  Paragraph 10 contains a proposal which would make the taking of such detrimental action a 
disciplinary offence. 

4. Persons seek~ng an injunction or damages must make a case on the balance of probab~lity. 
The Protected Disclosures Act 1994 however creates a reverse onus of proof in relation to 
whether or not there i s  an offence of taking detrimental action substantially in reprisal for the 
making of a protected disclosure (Section 20 of the Protected Disclosures Act 1994). In 
other words, it is up to the public authorrty to prove that any detrimental action is taken 
substantially in reprisal for a protected disclosure. A reverse onus of proof would make it 
extremely difficult and certainly not feasible, for a public authority to resist a claim for an 
injunction or damages. At the very least, i t  would result in significant pressure to settle such 
claims however unfounded they might be. 
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5. l i  allegatio~is basecl on a reverse onus o i  prooi can be grouncls for cliscil,linary action, tlic 

rights o i  pet-sons accusecl of victiiiiisation wi l l  be severely aclvcrsely afiectecl leacling to 

signiiicant unfaii-ness. 

6. Tlie cliiiiciilties raisecl by tile proposecl recomiiienclatioi?s, i f  a revel-se onus of proof al~plies, 

are c o m ~ ~ o ~ ~ n c l e c l  hy tl ie iact that: 

(a) There is  110 tiiiic: l iniit on wl icn victii-iiisation inay t a l c  place, ie a person coiilcl take actioii 

for ;l detrimental actioii or lperceivccl clctrimeiital action years aiter tlie lprotectecl clisclosiire 

has been made and clealt with. 

(11) Tliere is a l ow  tlii-esliolrl ior tl ie iiialting of a protected rlisclosiire. Tlie scojlc: of matters 

wli icl i  i i iay be a protectetl clisclosurc is wick ancl vague. 

(C)  \i\lhetlier a matler is or is not a  protected t l i sc los i~~~e is i-iot always clear 

(cl) A lxotectecl clisclosi~re may be totally misco~iceivecl anci iinsiiI~stantiatecI but iievertlieless a 

valicl /protectccI c l i s c l o ~ ~ ~ r e .  

( e )  While coinl,laints imacle to avoid clisciplinary actioii, or made vexatiously or {I-ivolously do 

iiot fall wi t l i i i i  tlie dei i i i i t io~i  o i  a protecteel disclosti~-e, tliese exclusionary iactors at-e cliificult 

to estahlisli except in extreme cases. 

7 .  Tlie 1pro1)osetI i~ecoiiiiiieiirlations, i i  implen-~entecl wit l iout aclclrcssing the cjuestion o i  the 

biirclen o i  proof, niay leacl to abuse o i  the protecteel clisclosures legislation ,is a means o i  

obtaiiiing ongoing lprotections froiii lproper workpiacc nianagement ancllor daniagcs. It inay 

also create sigiiificant unfairiiess ancl inecluity i i  i t  is iisecl as tl ie basis o i  discil~lit iary aclioii. 

Yours sincerely 

Professor Richard Henry AM 
Dclxity Vice-Cliaiicellor (Academic) 


