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Executive Summary

The Australian Christian Lobby (ACL) welcomes this opportunity to make a submission to the Select
Committee on the Regulation of Brothels’ Inquiry into Brothels in NSW.

ACL has long advocated for reform on prostitution law throughout Australia. Since March 2011, ACL
has made submissions to the ACT,! WA,2 NSW and Tasmanian® Governments supporting the Swedish
or Nordic approach to prostitution legislation.

In August 2012, ACL made a submission to the NSW Community Relations Commission’s Inquiry into
the Exploitation of Women through Trafficking.* Legal prostitution is closely linked to human
trafficking and ACL believes this should be acknowledged in the discussion of brothel regulation.

In October 2012, ACL made a submission the NSW Department of Premier and Cabinet, Better
Regulation Office’s Issues Paper on the Better Regulation of Brothels in NSW.> That submission
argued for the “Nordic Approach” to prostitution be adopted in NSW and rejected both ideas of
licencing and registration.

This submission, like the one in 2012, advocates for the “Nordic Approach” to be adopted by NSW.
An examination of the evidence shows that the “Nordic Approach” to prostitution is successful. The
experience of other jurisdictions shows that legalisation of prostitution does not work. Some of the
significant problems associated with prostitution, including health risks and sex trafficking, will be
examined.

Should prostitution remain decriminalised, ACL believes that neither registration nor licensing of
brothels would be an effective solution to solve issues around community concerns. Local
governments already have some measures for rejecting brothels in their communities. However it
does appear that local government’s efforts to regulate brothels are frustrated by planning law that
places too high a requirement on council reject and shut down brothels. The options available to
local councils should be strengthened to allow councils the ability to better regulate the
establishment of brothels in their communities. Doing so would have the benefit of reducing the
costs of regulation on local government.

ACL’s recommendations are listed on page 4.

1 Australian Christian Lobby (April 2011), Submission to the Standing Committee on Justice and Community Safety Inquiry
into the Operation of the Prostitution Act 1992, http://australianchristianlobby.org.au/wp-content/uploads/110331-ACL-
ACT-prostitution-submission.pdf.

2 Australian Christian Lobby (16 February 2011), Re: Proposed Prostitution Reforms, http://www.acl.org.au/wp-
content/uploads/2012/04/110216-ACL-WA-prostitution-submission.pdf.

3 Australian Christian Lobby (March 2012), Submission to the Department of Justice — Regulation of Sex Industry in
Tasmania Discussion Paper, http://www.acl.org.au/wp-content/uploads/2012/05/120322-ACL-Submission-to-the-
Regulation-of-the-Sex-Industry-in-Tasmania-Discussion-Paper.pdf.

4 Australian Christian Lobby (August 7, 2012), Submission to the Community Relations Commission — Inquiry into the
Exploitation of Women through Trafficking, http://www.acl.org.au/wp-content/uploads/2012/10/120807-ACL-Submission-
to-the-Inquiry-into-the-Exploitation-of-Women-through-Trafficking.pdf.

5 Australian Christian Lobby (October 2012), Submission to the Department of Premier and Cabinet Better Regulation Office
— Better Regulation of Brothels in NSW, http://www.acl.org.au/wp-content/uploads/2012/10/20121012-ACL-Submission-
to-the-Better-Regulation-Office.pdf
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Recommendations

That the NSW government develop a broad policy towards prostitution that is in line with
the Swedish approach to prostitution law.

That the NSW government introduce legislation that criminalises the purchase of sex but not
the selling of sex.

That the NSW Government provide support to women trying to exit the prostitution
industry, for example through exit programmes.

Alternatively, if the government declines to criminalise the purchase of sex.

That local councils continue to have the ability to regulate the development approvals of
brothels within their communities.

That local councils be able to have greater discretion to reject development applications for
brothels.

That changes to legislation be made in order to reduce the high hurdles councils must satisfy
when making applications for brothel closure orders, issued by the Land and Environment
Court under the Environmental Planning and Assessment Act 1979 or the Restricted
Premises Act 1943.

That consideration be given to what other changes might be made to planning law that
would reduce the financial burden on local government when regulating brothels.



Introduction

Prostitution is a form of exploitation, mostly of women. This abuse is perpetuated not only by
traffickers and pimps, but by the men who create the demand for sexual services. Prostituted
women are not to be blamed for the prostitution industry, and should instead be provided with
support in leaving the industry.

The Nordic approach does not criminalise the selling of sex. Rather, it criminalises the purchase of
sex, rightly targeting the driving factor of prostitution, demand, and places criminal liability on those
who create the demand.

Decriminalisation or regulation is justified as a way of controlling prostitution and creating a safer
industry for prostitutes. However, experience shows that these aims not only fail, instead the
opposite outcomes occur. Legal prostitution creates an environment in which human trafficking is
more likely, underage prostitution is more likely, and underground and illegal prostitution grows
parallel to legal or regulated prostitution.

Legal acceptance of prostitution sends the message to society that men have a right to sex on
demand. It promotes a culture of acceptance among those men who demand paid sex as well as in
the wider community. Legalisation contributes to the social acceptability of prostitution. It increases
the likelihood of vulnerable women and girls being drawn into the industry and fosters degrading
attitudes towards women in society, including the view that women’s bodies are objects and can be
purchased and used for sexual pleasure.

Prostitution is a degrading and destructive industry for women and girls. Acceptance of prostitution
is incongruent with a society that values women.

If prostitution continues to remain legal in NSW, local governments should at least be given greater
power to reject brothels. Communities should not be forced to accept brothels when they are not
wanted. If communities are against the establishment of brothels in their local area, they should be
able to have effective action taken to close brothels. This could be done effectively through local
government if the system was working, however it is not. Changes to the law are needed to ensure
that council’s hands are not tied on this issue.



Demand drives prostitution

Prostitution is driven by demand for prostitution. Without strong demand from men who expect to
be able to purchase women for sex, there would be no prostitution industry.

At its core, prostitution is a form of abuse and violence against, and exploitation of, women. The
male demand for sexual services is the driving force behind prostitution, not the women who are
being prostituted.

The United Nations’ Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children (UN Protocol) requires States Parties to

adopt or strengthen legislative or other measures, such as educational, social or cultural
measures... to discourage the demand that fosters all forms of exploitation of persons,
especially women and children, that leads to trafficking”.

Liberalising prostitution laws sends the message that demanding sexual services is acceptable in
contemporary society. Despite arguments that making prostitution illegal pushes it underground,
legalising prostitution leads to an expansion of the underground industry as well as the legal
industry. This is evidenced in Queensland’s experience since its Prostitution Act 1999, discussed
further below. The best way of tackling the problems of prostitution is to cut off demand, and the
best way to do this is to criminalise the purchase of sex, rather than the selling of sex.

The German study

A 2012 study from the University of Goettingen, Germany,’ analysed data from about 150 countries
in an economic theory context. The researchers also conducted three case studies, looking at the
situation in Sweden, Denmark, and Germany, each with different prostitution regimes. In the
context of supply and demand, the study states:

some clients will be deterred from consuming commercial sex services if prostitution is illegal
and they expect that there is a reasonable probability of being prosecuted, as this raises the
costs of engaging in such activities. Legalizing prostitution will therefore almost invariably
increase demand for prostitution.®

Supply will also increase if prostitution is legalised as some “potential sex workers”, that is, those
women who would enter the market but are deterred by the law, will be induced to enter the
market.’

In short, legalising prostitution expands the industry.

The Nordic approach to prostitution

Sweden has come closest to meeting the requirement in the UN Protocol to discourage demand for
prostitution. In 1999, Sweden passed the Act Prohibiting the Purchase of Sexual Services. Sweden

6 United Nations, Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children,
Supplementing the United Nations Convention Against Transnational Organized Crime, Article 9.5.

7 Seo-Young Cho, Axel Dreher, Eric Neumayer (January 2012), Does Legalized Prostitution Increase Human Trafficking?,
Courant Research Centre, University of Goettingen, Germany.

8 |bid. p 6.

9 |bid. p 6.



recognised prostitution as a “serious form of male violence against women and children” and, in
keeping with the country’s commitment to gender equality, sought ways to protect women from
prostitution by focusing on the core cause, that is, the demand for paid sex.!® The women’s
movement played a pivotal role in the introduction of the laws,'! highlighting the fact that
prostitution is at its core an issue of respect for women and concern for equality.

Under the Swedish law, prostituted women are not criminally liable; it is the purchaser of sex who is
committing the crime. It covers all forms of sexual services purchased in any circumstances.*?

The new law has been remarkably effective. Sweden’s National Board of Health and Welfare has
reported significant decreases in the number of women in street prostitution and the number of
men buying sex.’® Stockholm, with a population of 1.3 million, has about 200 people in street
prostitution. By comparison, prostitution hot-spot Amsterdam (population 750,000) has tens of
thousands of prostitutes.’* Although the law was initially met with criticism by police and judicial
authorities, they are now supportive of the legislation.®

Co-Executive Director of the Coalition Against Trafficking in Women, Gunilla Ekberg, argues that
prostitution and human trafficking are intrinsically linked.'® The Swedish laws have led to a “concrete
decrease in the number of victims” of human trafficking, with the European Parliament finding that
because “traffickers have had problems finding enough sex buyers in Sweden, the demand has been
much lower than expected.”’” Police wiretaps have confirmed that criminal groups view Sweden as
a poor market, and the illegal brothels that do exist are small in scope.'® The National Rapporteur on
Trafficking in Human Beings has estimated that around 400-600 women were trafficked into Sweden
and the law has had “direct and positive effects on the trafficking of human beings for sexual

purposes to Sweden and that Sweden is no longer an attractive market for traffickers”.*®

A concern with the Swedish model of prostitution, one raised by the European Parliament,? is that
while it may decrease the amount of trafficking into the jurisdiction, it simply creates displacement
and trafficking increases in neighbouring areas. However, insofar as a country or a state or territory
has control over its own laws, it can and should deal with issues as serious as human trafficking to
whatever extent it can.

10 Gunilla Ekberg (2007), Update on Swedish Model of Sex Industry Reform, pp 2-3.

11 Kajsa Claude (2010), Targeting the Sex Buyer: The Swedish Example: Stopping Prostitution and Trafficking Where it All
Begins pp 36-37.

12 Gunilla Ekberg (2007), Update on Swedish Model of Sex Industry Reform p 4.

B bid.p 5

14 Kajsa Claude (2010), Targeting the Sex Buyer: The Swedish Example: Stopping Prostitution and Trafficking Where it All
Begins Targeting the Sex Buyer, pp 13-14.

15 Gunilla Ekberg (2007), Update on Swedish Model of Sex Industry Reform p 5.

16 |bid. p 3.

17 European Parliament (2005), Study on National Legislation on Prostitution and the Trafficking in Women and Children,
p. 133, http://ec.europa.eu/anti-
trafficking/download.action;jsessionid=h932NJILT8bGTNJKIpWa3vpfs2viD1ZsvZmtkJdhKNPD5Sw4txpV!-
285985297?nodeld=94d50494-83a2-4787-8f70-
7e55ae564ba2&fileName=Study+on+National+Legislation+and+Prostitution en.pdf&fileType=pdf

18 Ministry of Justice (2010), Selected extracts of the Swedish government report SOU 2010:49: The Ban against the
Purchase of Sexual Services. An evaluation 1999-2008, p. 29.

19 Ekberg (2007), Update on Swedish Model of Sex Industry Reform, p. 5

20 Eyropean Parliament (2005), Study on National Legislation on Prostitution and the Trafficking in Women and Children,
p. 133.
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The Swedish laws have been successful in decreasing the demand in Sweden for the purchase of sex
by men, and it is unlikely that all of that demand has spilled over borders. Indeed, rather than simply
“transferring” the problem, the laws have started to have an influence in the region, with both
Iceland*' and Sweden’s neighbour Norway?? now implementing the same model. Norway’s
prohibition on the purchase of sex goes further to include prohibiting Norwegian citizens from
purchasing sex abroad as well as at home.?

The Nordic approach in other European countries
The Nordic approach was adopted by Norway in January 2009.2* Norway’s law also prohibited
Norwegian citizens from purchasing sex abroad as well as in Norway.

In Iceland, prostitution was decriminalised in 2007, but the Nordic approach was later adopted in
April 2009. %

France came close to adopting the Nordic approach when it passed a bill in December 2013,%®
subsequently defeated in the Senate in July 2014.%

Northern Ireland has also adopted the model, passing its Human Trafficking and Exploitation
(Criminal Justice and Support for Victims) Act in January this year.?®

The European Parliament passed a non-binding resolution in February 2014, calling on European
countries to adopt the Nordic approach. The resolution was adopted by a vote of 343-139, with 105
abstentions.®

Canada

Canada implemented the Nordic approach in 2004 under the Protection of Communities and
Exploited Persons Act. The act prohibits the purchase of sex but not the selling of sex. There are
offences for gaining benefit, procuring, and advertising. There are significantly higher penalties when
the offence involves a person under eighteen years old.

Purchasing sexual services has a maximum penalty of five years in Canada. Purchasing sexual
services from a person under eighteen carries a penalty of six months, or ten years if the person is
under fourteen. The penalty for receiving a material benefit is ten years or fourteen years if the
victim is under eighteen.

21 Erla Sigurdardéttir (June 3, 2009), ‘Buying sex now punishable in Iceland’, Nordic Gender Institute,
http://www.nikk.no/English/Subjects/Prostitution/News/?module=Articles;action=Article.publicShow;ID=920.

22 BBC (January 1, 2009), ‘New Norway law bans buying of sex’, BBC, http://news.bbc.co.uk/2/hi/europe/7806760.stm.
23 |bid.

24 |bid.

25 The Economist (April 20, 2013), ‘Naked ambition’, http://www.economist.com/news/international/21576366-iceland-
determined-outlaw-worlds-oldest-business-can-it-succeed-naked-ambition.

26 Taina Bien-Aime (February 13, 2014), Huffington Post, ‘France Takes First Steps Towards Abolition of Prostitution’,
http://www.huffingtonpost.com/taina-bienaime/france-prostitution-laws b 4775608.html.

27 Ben McPartland (July 9, 2014), The Local, http://www.thelocal.fr/20140709/prostitution-france-law-clients-prostitutes-
sex-workers.

28 BBC (January 14, 2015), ‘Human Trafficking Bill receives Royal Assent’, http://www.bbc.com/news/uk-northern-ireland-
30805990.

29 European Parliament News (February 26, 2014), ‘Punish the client, not the prostitute’,
http://www.europarl.europa.eu/news/en/news-room/content/201402211PR36644/html/Punish-the-client-not-the-
prostitute.
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South Korea

South Korea has also been trying to prevent prostitution and punish purchasers since 2004. The Act
on the Punishment of Procuring Prostitution and Associated Acts*® prohibits the purchase of sex and
also requires the government to “take legal and institution measures and raise necessary funds
regarding education and promotion of public awareness on the prevention and elimination of
prostitution, procuring prostitution and associated acts”.3' The Act on the Prevention of Prostitution
and Protection of Victims Thereof*? requires states to “provide legal and institutional devices and
take necessary administrative and financial measures . . . to prevent prostitution and support the
protection and self-reliance of the victims of prostitution and those who sell sex” .33

Other Countries
Similar models have been considered in Israel.3* The state of Illinois* and the state of
Massachusetts®® are both experimenting with laws that target the demand side of prostitution.

These examples show that many jurisdictions are noting the effectiveness of the laws in Sweden in
decreasing sex trafficking. ACL urges the NSW Government to lead the way in Australia by adopting a
similar policy.

The failure of legalising prostitution

Legalisation, decriminalisation, or regulation of prostitution is often justified by appeals to harm
minimisation and control of the illegal prostitution sector. However, none of these aims are achieved
by liberalising prostitution laws. Trafficking continues to be a problem in NSW after many years of
decriminalisation, and the illegal prostitution industry is often fuelled by an increase in the demand
for prostitution. Prostitution remains an inherently unhealthy occupation for the women involved,
and health risks to men and the wider community cannot be removed.

Legal prostitution in New South Wales has failed to control sex trafficking. The state also has a
problem with child abuse through prostitution.?’In 2009 the Daily Telegraph reported 400 illegal
brothels in metropolitan Sydney alone, outnumbering legal brothels by four to one.3®

Research into other jurisdictions shows that their experiments with legal prostitution have likewise
failed to curb illegal prostitution.

30 Act on the Punishment of Procuring Prostitution and Associated Acts (2004) (South Korea),
http://www.stop.or.kr/english/htm/08eng 03 01 01l.asp

31 Act on the Punishment of Procuring Prostitution and Associated Acts (2004) (South Korea), Article 3

32 Act on the Prevention of Prostitution and Protection of Victims Thereof (2004) (South Korea),

33 Act on the Prevention of Prostitution and Protection of Victims Thereof (2004) (South Korea), Article 3

34 Ruth Eglash (February 2, 2012), Jerusalem Post, “Gov’t backs jail time for soliciting prostitution”,
http://www.jpost.com/NationalNews/Article.aspx?id=257511.

35 Rachel Durchslag (February 29, 2012), Huffington Post, “Changing the Conversation About Prostitution and Sex
Trafficking”, http://www.huffingtonpost.com/rachel-durchslag/sex-trafficking-chicago b 1311776.html.

36 Ed Davis and Swanee Hunt (February 22, 2012), Boston Globe, “Want to buy sex in Massachusetts? Think again”,
http://articles.boston.com/2012-02-22/opinion/31081994 1 human-trafficking-anti-trafficking-pimps.

3’Home Office (2004), Paying the Price: a consultation paper on prostitution, Home Office Communication Directorate,
http://news.bbc.co.uk/nol/shared/bsp/hi/pdfs/16 07 04 paying.pdf, p 85.

38Adam Walters (May 18, 2009), ‘lllegal brothels booming across Sydney’, The Daily Telegraph,
http://www.dailytelegraph.com.au/news/sydney-news/illegal-brothels-booming-across-sydney/story-e6freuzi-
1225713067757.
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Queensland
Queensland’s Crime and Misconduct Commission (CMC) commented in its 2004 report:

The rationale underlying much prostitution legalisation policy is to minimise harm, reduce
and control criminal involvement and control expansion... However, research has indicated
that the effect has frequently been the reverse.®®

In a 2011 follow-up report, the CMC acknowledged there is “clear evidence of a link between the
legal brothel industry and organised illegal prostitution”.*° It adds that the Queensland Police Service
“is unable to provide an estimate of the size of the illegal industry . . . but acknowledges that it is
very likely to continue to be larger than the legal prostitution industry in Queensland”.*

Schloenhardt and the Human Trafficking Working Group estimated that up to 90% of prostitution in
Queensland was unregulated after ten years of prostitution regulation in that state.*? The “spirit of
the Act”, as stated by the CMC, “is to draw as many of the illegal operators and workers as possible
into the legal industry”.*® This aim has “clearly failed”, according to Schloenhardt, who says that
introducing licensed brothels has had “little, if any impact on illegal forms of prostitution”.*
Schloenhardt’s report questions the effectiveness of the system in decreasing illegal prostitution,
guestioning whether it “assists in making human trafficking unnecessary or whether it contributes to

an influx of foreign sex workers and their exploitation in Queensland’s legal and illegal brothels”.**

Indeed, there is a large number of illegal brothels operating in Queensland. One 2002 estimate
suggested that for every legal brothel in Queensland there were 100 illegal operators.*® More
moderate estimates still report a large illegal sector, and Schloenhardt concludes that it is “plausible
that the number of illegal brothels exceeds the number of licensed brothels in Queensland”. Those
women in prostitution who do work in legal brothels constitute a mere 10% of the industry in that
state.”’

Of particular relevance to this NSW inquiry is the finding that many illegal escort agencies in
Queensland are “organised or controlled by criminal syndicates” which “operate from interstate,
especially from Sydney.”# It is noteworthy that criminals in New South Wales are operating both
within and beyond the state’s borders. Significantly, Schloenhardt acknowledges that licensing has
failed to eliminate the demand for illegal prostitution.*® As discussed above, legal prostitution is
linked with trafficking, and the regulation of prostitution in Queensland has not eliminated the
problem of sex trafficking into the state. Queensland police have stated that Mount Isa and other
mining towns are “increasingly being confronted” with the problem, saying:
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women and girls who cannot speak English, or who have a very low level of English, and a
very low level of education, [are] basically being trafficked for sex, from one mining town to

the next.>®

The police are concerned that these women are subject to coercion and threats.

Australian Capital Territory

The Australian Capital Territory, in which prostitution has been regulated since the Prostitution Act
1992, has nevertheless had problems with illegal prostitution. There have also been concerns about
illegal immigration and trafficking in connection with prostitution. In 2009 a woman from Kambah,
ACT was arrested on sex slave and trafficking charges.”® In 2010, a Kaleen, ACT woman was fined for
operating an illegal brothel.>? Later in 2010, a group of Thai women were found by immigration
authorities to be illegally employed in two legal brothels in Fyshwick.>3

Victoria
In Victoria, which legalised prostitution in 1984, an estimated 50% of prostitution remains illegal.
The CMC commented that:

Since legalisation in Victoria (Australia), the sex industry has expanded, the legal industry has
been ‘pushed underground’, criminal involvement has increased and the industry is now
more dangerous.>

The UK Home Office found that the prostitution industry had grown in Victoria after legalisation,
“with the illegal sector outstripping the legal sector”.>® The number of illegal Melbourne brothels
was estimated to have grown threefold in one year and legalisation had not “overcome the lure of
street prostitution”, as had been hoped.*®

New Zealand

In New Zealand, a Maxim Institute study of prostitution showed that decriminalisation has not led to
any decrease in the number of street workers or underage workers and had in fact likely led to an
increase. This conclusion is supported by outreach workers, who claim the number of women
prostituted on the streets has grown significantly since decriminalisation.>® This agrees with the
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Prostitution Law Review Committee’s report on the operation of the Prostitution Reform Act 2003,
which noted an increase in the number of street workers since legalisation.>

The reality of prostitution

Prostituted women suffer a range of disadvantages and negative outcomes from a harmful industry.
Women with backgrounds of abuse, poverty, and drug addiction are grossly over represented in the
industry. It must be acknowledged that the issues that impact on the health and safety of
prostituted women are particular to the industry.

The nature of the industry makes comprehensive statistics difficult to gather, but typical concerns, in
addition to the trafficking, debt bondage, and coercion concerns highlighted below, include high
numbers of women who are abused, physically assaulted, raped, or otherwise intimidated and
bullied, and who have psychological distress including post-traumatic stress disorder. Other
concerns surround the trends that show prostituted women often have a background of physical or
sexual abuse, do not have viable career alternatives, and especially that a large number of
prostituted women are working or began work while under the age of eighteen.

Some studies show alarming numbers of women in prostitution do not want to be there. Researcher
Melissa Farley claims that as many as 90% or more of prostitutes “want out of prostitution
immediately, but the decision is out of their hands and in the hands of their pimps, their husbands,
their landlords, their addictions, their children’s bellies”. She cites studies conducted in Toronto and
across five nations.®° She also claims that up to half the women in prostitution in the UK started
underage and the average age of entry into prostitution in the USA is thirteen to fourteen years.®!

Child abuse background of workers

Max Waltman, from the Department of Political Science at Stockholm University, cited figures
showing that the majority of prostituted women — between 55 per cent and 90 per cent according to
different studies — had been subjected to sexual abuse as children.?

In New Zealand, Maxim Institute has cited a range of New Zealand studies showing that prostituted
women in New Zealand tend to come from very disadvantaged backgrounds and from families with
high rates of interpersonal difficulties and parental separation. They are more likely to have suffered
high rates of physical abuse, to have left home and school early, have lower qualifications and fewer
work opportunities, and experience early pregnancy.®*Another study cited by Maxim “identified

participation in prostitution as part of ‘a cycle of abuse and disempowerment’” .%*
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Maxim also conducted interviews with people who assist prostituted women, providing safe houses
and helping women leave prostitution. The