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Introduction

The Ombudsman thanks the Committee for an oppdyttmprovide further
submissions in response to various of the matéesed in evidence and written
submissions during the Ten Year Review of the Rdlwersight System in New
South Wales.

This submission will deal with the various exampdesvided, particularly in the
submission of NSW Police, by providing further infation about them, including
how matters were managed by the Ombudsman’s office.

Many of the issues raised in the submissions aittepee are already addressed in
the Ombudsman’s written submission, and in answeegsiestions of the Committee.
Therefore, it is not proposed to address theseensadgain. This includes issues such
as the distinction between the roles of the Ombuadsamd the Police Integrity
Commission (the PIC), and the reasons for the Oinad reducing its reliance on
the c@tsi computer system.

General comments about evidence before the Commite

Before providing specific comments on matters coethin the submissions, either
where specifically requested by the Committeepothe further information of the
Committee, it may be helpful to make some genevairoents about the evidence
now before the Committee.

No case for change

There is general agreement in submissions and resédthat there have been positive
changes in the ten years since the Royal Commigsiorthe NSW Police Service
(the Wood Royal Commission) made recommendationsfesm corruption
prevention and complaints handling within NSW Palic&vidence for this included a
marked increase in the number of police officereate willing to come forward and
report misconduct, and substantial improvement®mplaint handling by police
commanders.

Despite these improvements, there were sharp digtns in the views of various
agencies about what should arise out of this review

On the one hand, organisations such as the Pulbtdicest Advocacy Centre (PIAC)
and NSW Council for Civil Liberties submitted thailice commanders should not
undertake investigations in respect of complaiftseir evidence reflects the views
of much of the community. For example, a survaydtwted by the Queensland
Crime and Misconduct Commission found that more B@% of persons agreed with
the statemeritComplaints against police should be investigatgdan independent



body rather than police themselvesThese results have been consistent for a number
of years'

Directly opposed to these submissions were the sgiions put forward by NSW
Police and the Police Association of NSW (the RoAssociation) seeking greater
independence and less oversight of police commaradet others within NSW Police
who deal with complaints. On the part of NSW PRalithis submission was premised
on matters such as the resources required to ass@gpdaints and provide
information to external oversight agencies.

The evidence of oversight agencies (the PIC, Officde Inspector of the PIC and
Ombudsman) was somewhere in the middle, suppdtimg@resent system, which is
generally consistent with the recommendations ngd#&ustice Wood.

In our submission, given the consensus that thewve heen significant and positive
changes within NSW Police since the current corompand complaints oversight
arrangements were established, strong evidencédsheuequired before substantial
reforms are made to these arrangements. Rigorassight of NSW Police by the
Ombudsman and the Police Integrity Commission leas fintegral to the
improvements made. Without this oversight, itidikely that positive changes
would have occurred to anything like the extenythave, if at all. History has not
reflected well on the capacity of NSW Police, withalose oversight, to either resist
corruption or deal effectively with complaints.

Various aspects of the NSW Police submission aadt dath in detail below. As a
general comment, however, that submission putsaaha number of examples to
demonstrate a need for change. A close examinatititose examples shows that, in
a number of instances, incomplete or wrong infoiomathas been provided to the
Committee. If NSW Police cannot provide full arairect information to the
Committee for so important an inquiry, this weidtesavily against making
recommendations to reduce current oversight arraaggs.

Other than these examples, there is little hardesde in either the submission of
NSW Police or the Police Association to demonstita¢eneed for an overhaul of the
current oversight of complaints. In this respéas not entirely clear the nature of
changes NSW Police is seeking — a reduced roldéOmbudsman, or that there be
only one oversight agency for NSW Police. Whickerenf these it is, there is a lack
of evidence to support the changes sought.

Added to this is the evidence of senior police \wrgaggests a lack of a basic
understanding of complaints handling in NSW Polieer example, evidence that
serious complaints are handled in the same masress serious mattéris clearly
not correct. Another example is the evidence efabmmander of the Professional
Standards Command, who did not know that the Ombadsoversighted almost all
serious complaints.

! Crime and Misconduct Commission, Public PerceptidriseoQueensland Police Service
(page 27), June 2006

% Transcript of evidence, 24 August 2006, evidencelo€arroll, page 8

® Transcript of evidence, 24 August 2006, evidencelo€arroll, page 14



If senior police do not fully understand the conmptis process, it is difficult to rely
upon that evidence to support a reduced role fersight agencies in ensuring
effective handling of complaints.

Where change is required — less serious complaints

What is clearly evident from the NSW Police subioissand reflected in the
submission of the Ombudsman, is that there is d ferechange to the processes
within NSW Police for dealing with less serious taeg. There is a need, becoming
increasingly urgent as commands are having to eeth&r administrative staff, to
free up commanders to take charge of how they nealesg serious complaints. We
have recommended changes to allow commanders kawvidkdess serious complaints
without the involvement of complaints managemeaitrts.

Another matter is that new commanders receiveainiirg for complaints
management, despite the expectations of them tageacomplaints effectivel).
NSW Police advice states that a significant failirfighe current complaints system is
that officers can move into supervisory positionthaut experience in dealing with
less serious management issues and progressivelg,aomplex matters. This is
something, however, we believe can be achievedmiitie current complaints
environment, particularly if less serious mattees@andled more directly.

While experience in dealing with complaints is \&ile, it is not a replacement for
proper instruction for new commanders about mampgamplaints.

Increasing the training provided to local commasdaTd reducing the administrative
burdens upon them when dealing with less serioogptaints are part of the solution
to foster more efficient and effective manageméiéss serious complaints. These
may be matters upon which the Committee may considd&ing recommendations.

Narrowing the definition of complaints

NSW Police and the Police Association have recont@ém narrowing of the
definition of“complaint” in the Police Act. Their submissions and evideswgggest
this is a panacea for many of the present problEfraemmanders in dealing with less
serious complaints.

There are a number of difficulties with this appriea First, the Class and Kind
Agreements provided for in the Police Act haveadyeremoved thousands of
management and customer service matters from exteversight.

More significantly, adopting a restricted definiiof complaint as proposed could
remove many matters from any possibility of exteowersight including:

» conflict of interest issues

4 Letter from Professional Standards Command to Ombudstbatiugust 2006



* improper associations

* issues of race, sex, and other discriminationrfgl8hort of criminal conduct or
serious misconduct

» issues of poor police service which result in deatkerious injury, where it is
clear at the outset that the matter involves atpresf judgement as opposed to
misconduct

» complaints concerning matters such as DNA testhmthraistaken or wrong
records being kept by police of such matters, despe potential for a
miscarriage of justice

» complaints about search and arrest by police wbamglainants allege
inappropriate or unreasonable conduct as opposethtaal conduct or serious
misconduct

» police actions which result in significant finarldimpact on complainants, where
the conduct is unreasonable but is not allegee toriminal conduct or serious
misconduct — such as police damage to propertyevexécuting searches, or
wrongful police seizure of property

« afailure to properly observe custody procedurekiding ensuring attendance by
ambulance officers upon injured persons in custodptherwise complying with
lawful requirements of custody — matters that matybe criminal conduct or
serious misconduct

e gross incompetence in investigations or prosecstieading to the failure of
criminal charges and significant costs orders belage against police

* poor treatment of internal police complainants &tleblowers) that falls short of
criminal conduct or serious misconduct

* inappropriate access and use of information faliihgrt of criminal conduct or
serious misconduct.

In our submission, and given the sceptical viewhefcommunity about police
investigating police, as demonstrated in surveysemidence before the Committee,
such matters should be the subject of rigorouseat®versight.

A recent change of position

Between 2002 and 2005 the Ministry for Police cantdd a number of consultations
on amendments as part of a review of the Policel860, including consultations
about Part 8A. The recommendations arising otit@$e discussions, reached largely
by consensus, emphasised the role of each agettoy frandling of complaints about
police officers. Never in those discussions dig agency or interested party,



including NSW Police or the Police Association, gest the need for a radical change
to the oversight arrangements of the type put idence before the Committee.

Nor was this view expressed in meetings betwee®thbudsman and Police
Commissioner, and between senior officers of bogawisations.

Given the long history of cooperation and the opationship between the
Ombudsman and NSW Palice, it is particularly disapging that the first time these
and other issues have been brought to the tabighe evidence from senior police
officers before the Committee.

By way of contrast, there is nothing in the Ombuasis submission or our views
about how police complaints might be better hantted has not previously been
communicated to NSW Police or the subject of forarahformal discussions.

This lack of openness by NSW Police is further emizk as to why there would be
little confidence in entrusting that agency to dealperly with complaints in the
proposed circumstance of reduced oversight by eat@gencies.

What the Ombudsman brings to oversight

A final issue to be addressed is the benefits logratise of having two agencies
involved in oversighting NSW Police.

The various submissions deal with the cogent amtpedling reasons for and
advantages in separating the functions of corradtghting and complaints handling
for NSW Police, as they are for the remainder efRiSW public sector.

However, a particular matter about which no sped@fiidence was provided to the
Committee is of the unique qualities that the Onspoan can contribute to the
oversight of police complaints.

First, the Ombudsman brings a non-police perspeatiealing with complaints.
This is an underlying principle of civilian overkigof police and provides some
assurance that police are acting not only congistéh the expectations of their
commanders or peers, but also in a manner conswsitnthe expectations of the
community at large. That is not to say that theb@dsman does not have available
to it the expertise of persons who have workedolicing organisations and other
criminal justice agencies, and the expertise buyficdver 30 years of experience in
dealing with NSW Police and complaints about potiffecers. This is balanced by a
broad cross-section of the community who contribatdne Ombudsman’s policing
function, including those with wide public and coommity sector experience.

Another particular benefit of Ombudsman oversighte contribution of a broader
public service perspective to NSW Police. We bhegt practice initiatives in
complaints handling and managing internal witness@air considerations in dealing
with NSW Police. We build on our relationshipsass the Ombudsman’s office, and
in the broader public sector, to inform and imprtve practice of police officers.



Moving to a model where only the stand alone aratisfist Police Integrity
Commission oversights an organisation which, uniikech of the remainder of the
public sector, very rarely recruits outside itsk®ifor senior positions (or indeed for
any management positions), increases even futileeigks that NSW Police will be
isolated in many of its practices.

NSW Police Submission and Evidence
Response to Specific Examples in Police Evidence

The Committee has specifically requested a respooynsee Ombudsman to examples
raised in the NSW Police submission and in theexwe of Mr Carroll, which are
said to demonstrate criticisms made of police ley@mbudsman on an unrelenting
basis that are unlikely to lead to anything sigraifif.

We approached Mr Carroll and requested the contpleiarence for each of the
examples. A response to each of the examplesgedwy Mr Carroll is attached at
appendices A-D of this submission. The case s$yatievided in the NSW Police
written submission are at appendices E-G. We ntakéollowing comments in
respect of each:

Example 1 — Police accessing COPS while on sicrtepAppendix A:

This complaint raised a systemic issue — officeceasing confidential information
while on long-term sick report. This issue wasitfeed by Ombudsman officers and
raised with the Commissioner who referred the mawtdir Carroll, who in turn
referred it to the Executive Director — Human Reses for consideration of a clear
policy for all local commands. In addition, oucoenmendation that advice be
provided to the investigator and Probationary Calnistinvolved in the matter was
accepted and acted upon by the local commandethdfuit was the local
commander who first assessed the matter as a @at2gomplaint and not as a local
management issue (LMI). We agreed with this. Whencommander advised he
wished to downgrade the matter, we recommendedwigeand this view was
accepted by the commander, who raised no conceurt alr position.

Example 2 — Intervention by off-duty police offieeAppendix B:

The account given of this matter in evidence i®inect in that Mr Carroll states
neither compliance officer interviewed by policgpparted the allegations in the
complaint. While the compliance officers agreesl plolice officer did not try to
change the conduct of their investigation, theyeadro informal management of the
matter provided the officer was spoken to aboutbgressive behaviour. And
despite the views of Mr Carroll in criticising orgview, it is interesting that two
senior officers from NSW Police, a local commanaled professional standards
manager, have criticised the police investigatibarther, the matter raised a
systemic issue in that it was considered as pahaiudit by the Ombudsman of the
Complaint Allocation Risk Appraisal trial, wherefaéencies in the management of

® Transcript of evidence, 24 August 2006, evidencelo€arroll, page 3



risk in this matter were identified. The Ombudsrhas made a number of
recommendations as a result of our audit, all ativhave been accepted by NSW
Police.

Example 3 — Police management of person attempatigharm — Appendix C:

In this matter, the evidence provided by policeobethe Committee is incorrect in
that the Ombudsman did not require further invesigo of the complaint, so much as
request further information to explain what occdrdeiring the incident. We
suggested existing records may suffice. In thepeet it should be noted that the
police evidence to the Committee was in some way®detailed than the report
provided to the Ombudsman for our statutory fumgiof review under Part 8A.
When the local commander provided the additionf@rmation, he apologised that it
was not provided with the original report. On lipt@nd review of this material, we
were satisfied with the police handling of the reatt

Example 4 — Alleged police harassment of husbanddnfe — Appendix D:

This example raises a similar issue to that in Epar8, in that after police provided
some additional information and following a reviefsthe matter by a senior
Ombudsman officer, it was agreed that no furtheestigation was required by NSW
Police.

Case study 1 from NSW Police submission — Polfteeofttending school without
permission — Appendix E:

A review of the facts in the complaint file of thisatter suggests there is little
resemblance between the real facts and those ediiimthe NSW Police submission.
For example, it was a female student who was irecin an altercation with the
officer’s sister, not schoolboys. The police ddfidid not attend class and give an
informative talk on the perils of bullying includjrthe prospect of jail, as stated in the
police submission; he spoke to the female studelyt outside the classroom, and as
a result she was visibly shaken and upset. Andnidn@agement outcomes included
not only counselling, but also attendance by tleb&ionary Constable at a CMT so
that concerns could be clearly and concisely deted. In addition, the officer was
required to write an apology to the Principal.

Case study 2 from NSW Police submission — Offigérvikie” family member —
Appendix F:

Police advice in respect of this example is that ih fact “made-up”. We have
identified an actual complaint matter that beafi@y close resemblance to the
matter in the police submission. It demonstratesctear risks such issues present,
and some options for commanders in managing thesers.

Case study 3 from NSW Police submission — Compldihtno substance — Appendix
G:

The police submission in respect of this mattepien to an interpretation that an
investigation was required of this complaint. Tisisiot the case. The matter was



received and assessed by the PIC as a Categom#aiot. Only after police failed
to act on the matter at all did the Ombudsman asseand while we agreed that
legally it was a complaint, we advised police tclole any investigation of the
matter.

As part of the current review by the Ministry faoliee in relation to the police
complaints system, the Ombudsman has suggestaderdanent to the Police Act
that would relax the current strict requirement #ray complaint against a police
officer must be registered on the complaints infation system, but would at the
same time maintain the integrity of the system eexard for police complaints. In
brief, our suggested amendment would allow mattetgo be registered if both the
Ombudsman and NSW Police agree to this courseh &uamendment would
provide additional flexibility when dealing with sglaints which clearly have no
substance, so as not to require them to be enberédte complaints information
system. This may be a matter about which the Cdimenmay wish to consider a
specific recommendation.

Summary

The Committee is invited to examine closely thé fliadts of each of the examples

provided by police as set out in Appendices A-Ghaf submission. In our view,

close examination demonstrates a mature complsystem which includes the
following features:

* The Ombudsman ensuring that relevant informatigrasided to oversight
serious complaints, while declining any investigatin respect of matters with no
substance.

» Commanders doing their job investigating complaiatsing serious issues.

* The Ombudsman holding commanders to account fomtémeagement of those
matters, including identifying investigative deéacies and opportunities to
improve the conduct of police officers.

» Police officers and Ombudsman staff resolving isduediscussion with, or
review by, senior officers of both organisations.

* The Ombudsman identifying system issues as a rekalir oversight, for
consideration and action by NSW Police.

The examples are, if anything, compelling evidetocestain the existing
arrangements for oversight of police complaints.
Evidence concerning ‘the 500 matters’

At an early stage of his evidence, Mr Carroll metl an example of the Ombudsman
serving a notice on NSW Police ‘teontact in excess of 500 individual complainants
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for minor matters to establish their level of sktcdion, despite these matters being
agreed upon in the 122(2) agreement that they wetéo be treated as complaints.”

Later in his evidence, Mr Carroll returned to teeample of a recent notice served
on NSW Police to contact 500 individual complaisantsee if they are satisfied”.
Mr Carroll stated that 30 officers from his arealtlevith the matter and many field
executive officerd. This matter was also the subject of evidence o¥Wdod and
Mr Cohenrt®.

A review of our records indicates that there wasnwestigation or requirement
placed upon NSW Police to contact individual cormaats in 500 minor matters.

It may be that Mr Carroll is referring to an invgstion commenced in December
2004. This was the subject of a provisional reppRecember 2005, and a final
report in April 2006. The investigation concerribd satisfaction of complainants
with police management of section 122(2) or LMI teed. The relevant facts about
that investigation are as follows:

* Local commanders are required to obtain informatiom complainants when
dealing with customer service and other less semaunplaints, and to record that
information so that an assessment of the overadifaation of complainants with
police management of these matters can be undartake

Reasons for collecting this information include ithentification of commands
that are not dealing effectively with customer g&\or other less serious issues,
so that action can be taken to remediate the gituat

» NSW Police has developed a LMI data capture stahoerating procedure
requiring the collection of this information, andgtandard checklist. The question
as recorded on the checklist isAré you satisfied with the action taken, or to be
taken, to address the issues raised in your comg#ai Options for the response

are ‘satisfied”, “not satisfied’, “unable to be contacted or refused to provide
information”, “complainant’s advice not obtainedt “anonymous?

» Despite the issue of collecting this informatiornigeraised by the Ombudsman in
February 2003, and the requirement and standamtipe procedure being in
place since July 2004, reports provided to the Giaman by NSW Police
indicated that local commands were completing clstskin less than one-quarter
of matters. This widespread failure to properlyorel information meant the
Ombudsman and NSW Police were unable to effecti@ebess whether
commanders were effective in handling less seriggiges.

» Because there was no clear path forward to resbigenatter, and in order to
encourage compliance, in December 2004 the Ombudsoramenced a direct
investigation requiring the completion of the cHestkor local management and

® Transcript of evidence, 24 August 2006, page 5

" Transcript of evidence, 24 August 2006, page 10

8 Transcript of evidence, 24 August 2006, page 14

® Transcript of evidence, 24 August 2006, page 28

1% Transcript of evidence, 24 August 2006, pages 63%4nd
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customer service issues for matters completedeiritst half of 2005. The
expectation was that local commands would collgistinformation at the time of
completing new matters, as required by standardatipg procedures. Reports
and checklists were required for the first two d¢ese of 2005 and resulted in 97%
compliance with standing operating procedures. réperts demonstrated a high
level of satisfaction with the handling of thesetteis, almost 90%.

* The Ombudsman’s report on this investigation recemsted that information
about complainant satisfaction for local managemns=suies be provided for the
first two quarters of 2006, and NSW Police devedad implement strategies to
ensure continuing compliance with standard opegginocedures.

» The first of those reports was received by the Gasman in May 2006, and
demonstrated a significant decrease in complianttestandard operating
procedures.

» Following a full assessment of these matters, thdd@sman wrote to NSW
Police in July 2006 asking for advice about a nuntbenatters, including the
steps proposed to be taken to ensure complianoatiters completed, and to
maintain compliance into the future. The most iep®lice response indicates a
significantly improved compliance by commanders.

Collection of complainant satisfaction informatidgindlone at the time the
complainant is contacted to discuss their complamght not be a time consuming
task.

The Ombudsman, for reasons outlined in the finabre remains of the strong view
that information about the satisfaction of memhsrthe public with police handling
of minor complaints should continue to be colleced closely analysed. This view
is also reflected in the advice of Assistant Consiniser Carroll of 16 January 2006,
in response to the preliminary report, to the folly effect:

| agree that monitoring complainant satisfactionngportant for good
complaint management practice and NSW Police wiitiaue to do this.
However, in the interests of continuous improverhbaive asked my staff to
consider if there are options other than closuredhiists that might be a
more efficient way for NSW Police to achieve.this

| note that, as at this time, we have not recefeeahal advice as to any other options
proposed by NSW Police for collecting this inforioat

Dealing with minor matters
Mr Carroll provided evidence in the following terrfisve are still dealing with minor

management issues in exactly the same manner,gs-odse, as we are dealing with
the serious end of the complaints situatidh.A similar statement was made by Mr

Y Transcript of evidence, 24 August 2006, page 8

12



Moroney concerning the investigation of less sevimatter¥. However, the
procedures for handling serious complaints and Laiésdifferent.

» Serious matters, including criminal allegationcomplaints alleging serious
misconduct, must be notified to the Ombudsman,iasdme circumstances the
Police Integrity Commission. These matters arfeetaealt with in accordance
with the requirements of Part 8A of the Police Act.

* Management issues and customer service issuestarequired to be notified to
the Ombudsman or Police Integrity Commission. Camders are free to deal
with those matters in the manner they see fit pledian appropriate record is
made.

Our experience, informed by the audit of a numbiehese matters and our
observation of their management across dozensaf tdmmands, suggests some
commanders deal with LMIs very effectively. Theyuire little paperwork and
decisions can be made very quickly. Some commardtenot take this approach, to
the detriment of both their time and the proper aggament of the complaint.
However, the management of these are matters lgntiftain commanders’ purview,
and how they are handled is not the consequenite @urrent complaints system
mandated under Part 8A of the Police Act.

The Class and Kind Agreements and the CommissioofePolice

As to the role of the Commissioner of Police in @lass and Kind Agreement
process, Mr Moroney has previously sought supmorhis inclusion as a party to that
Agreement. Both the Ombudsman and Police Inte@agnmission have advised the
Commissioner that they do not support this approfachreasons including the public
interest being traded off for the sake of agreerraerd the potential impact on the
independence of the oversight agencies.

ICAC matters

Mr Carroll answered a number of questions by them@dtee about complaints that
were not notified to any relevant agency by theepghdent Commission Against
Corruption (ICAC), resulting in a significant nunml# matters requiring assessment
and actiont? His evidence suggested a significant diversioresburces was required
of NSW Police in dealing with these matters.

The following relevant chronology of those mattisrprovided for the Committee’s
information:

* In early 2005 ICAC notified the Ombudsman thatgnsicant number of police
complaints received between 1 January 1977 andi&sb2005 had not been
referred for action, despite the requirements ofiee 128 of the Police Integrity
Commission Act. On 23 February 2005 staff from @uogman, ICAC and PIC
met to discuss this failure.

12 Transcript of evidence, 24 August 2006, page 8
13 Transcript of evidence, 24 August 2006, evidendéio€arroll, pages 10 and 11
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In April 2005 ICAC provided the Ombudsman with &sdule of 548 complaints,
representing all those matters not previously isatif

In May 2005 Ombudsman officers met with PIC and R#{Cers to discuss the
most efficient way of managing these matters, idiclg an Ombudsman proposal
for a specific Class and Kind Agreement to streaenthe handling of them. This
included the Ombudsman undertaking the initial sssent of all matters on
behalf of agencies, thereby incurring the greatessiurce impost. This was done
to ensure the integrity and independence of thesassent process.

Following agreement at officer level in June 20@%mal consultation occurred
with the Commissioner of Police, and an agreemexst tven made between the
PIC and the Ombudsman.

On 20 October 2005, the ICAC provided copies ofatplaints to the
Ombudsman.

In November 2005, the Ombudsman notified PSC ottmepletion of its
assessment of 548 complaints, including the folhguwi

* 75 matters, were assessed not to be complaints.

» 325 duplicate complaints were identified and rengove

» 148 complaints not previously received were forgnabhtified to NSW Police
for registration in accordance with the Police Act.

* Only 3 of the 148 complaints required further inigegtion by NSW Police.
This was because most of the matters were ventludde were no reasonable
lines of inquiry available, or on their face thettaes were vexatious or
frivolous.

It has taken NSW Police until July 2006 to regist&¥o of the matters.

There remain some matters NSW Police say shouldenteated as complaints.
The Ombudsman is still awaiting written advice altbese.

Audits of local management and customer servicaiess— 2005 and 2006

“Desktop” audit

The new Class and Kind Agreement commenced on b@cf004. In May 2005

we conducted an audit of 350 complaints registered@tsi between 1 October 2004
and 31 March 2005. This represented 25% of the 13&®ers that had been receipted
on c@tsi in the period but not notified to the Omidman. The audit was done by
Ombudsman officers and required no resources fr&wWNPolice. 240 of the 350
matters were registered by 5 local area commandisaa specialist command. The
remaining 110 matters were registered by an aditid4 local area commands. The
outcomes of the audit were as follows:

14



» 24 complaints that were wrongly classified by NS@li¢e as Category 2 were
reclassified as LMis.

» 18 complaints incorrectly classified as LMIs weeelassified as Category 2.
After considering available material on c@tsi, @mbudsman required NSW
Police to provide an investigation report in redatio 4 of the 18 complaints, but
did not require further investigation of any of $kematters.

* NSW Police complied with all recommendations by@/smber 2005.
Physical audits

In 2006 we are conducting audits of six local am@amands. As at this time one of
these audits has been finalised. From the mamyds@xamined, one Category 1 and
five Category 2 complaints were identified thatwddave been, but were not,
notified to the Ombudsman. Of these six matteesave otherwise satisfied with the
actions taken by NSW Police in relation to twolsm. However, four matters
require further investigation or advice. A furtheo matters were identified where
advice was required from other local area commands.

Our preliminary view as to the other commands thgext of audit is that generally
matters are being notified as required, althoughetlare a range of issues, including
compliance with computer access audits and localrdekeeping procedures, which
we will discuss with certain of the local area coamuts audited and, if required, make
recommendations to those commands or NSW Police.h&Ve identified some very
good practice during our audits.

Six audits of local area commands, or some 7.5%l &0 local commands, is far
lower than the 99% of local management issues wMicarroll suggested the
Ombudsman audif$. This figure is clearly wrong.

In addition, the above evidence demonstrates tigaetare few matters that the
Ombudsman requires further action upon followingloaal audits. Those matters
that do require further action, however, raiseassappropriate for external oversight.
Therefore, the statement of Mr Carroll that heigsificantly concerned with
Ombudsman requirements following audits and theusrhof resources required to
deal with those requirements is difficult to undensi’® That said, if there is a legal
requirement to appropriately register and reponnaitters, and deficiencies in this
regard are identified in our audits, we will regquMSW Police to meet their legal
requirements. Characterising this‘ascro-management’s, at the very least,
problematic.

1 Transcript of evidence, 24 August 2006, evidendéio€arroll, page 11
!5 Transcript of evidence, 24 August 2006, evidenddio€arroll, page 11
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Ombudsman assessment of new complaints
A further matter is how often the Ombudsman disagreith police assessments.

In 2005/2006 the Ombudsman received 2084 complaions NSW Police classified
as Category 2. Of these, we agreed with 1955 @, @hd disagreed with 6%. This
included 41 complaints we classified as Categontl, 88 we classified as LMIs.

We also received 410 complaints from NSW Policegifeed as Category 1. Of
these, we agreed with the assessment of 347 or 88@edisagreed with 15%, with
62 assessed as Category 2, and 1 complaint assssaad_MI.

NSW Police also notified 130 matters they had asxbas LMIs. We agreed with the
classification of 90 of these or 69%, and remindeshmanders these matters did not
require notification. We did not agree with thdip® assessment of the remaining 40
of the 130 matters.

In all, 179 LMiIs notified by police were sent backcommanders to deal with
directly without Ombudsman oversight. This is dd#ion to the 342 LMIs we
received directly from complainants, which wereyided to local commands to
resolve without oversight.

Importantly, in the vast majority of matters — ménan 90% — we agree with police
assessments. And there is little evidence of comies receiving calls requesting
more formal management of matters they assessau ladll.'® If commanders
receive any advice about their assessment of alearhpt is far more likely to be a
letter advising them to manage the matter witheetrsight from the Ombudsman.

Role of Ombudsman in serious complaints

Mr Carroll stated in evidence thate's, relatively minor matters and managerial
matters. That is overwhelmingly the role of thed@dsman on those matters. The
Ombudsman really does not deal with the seriousoémomplaints. The serious end
of complaints is dealt with by the Police Integ@gmmission*’. This statement is
clearly incorrect.

In 2004-2005, the Police Integrity Commission irtigeged or oversighted only 25 of
the most serious complaints — Category 1 complaiéht? Category 1 complaints
were referred to NSW Police for investigation watkersight by the Ombudsman.
These statistics have been reasonably consistentsoy years.

Overwhelmingly, the Ombudsman is the oversight agdéor complaints and
investigations concerning matters such as conspgac cover-up, drug offences,
bribery or extortion allegations, perjury allegatcand allegations concerning
fabrication or suppression of evidence. Theseraters that should be known by
the commander of the Professional Standards Commarmtimary reason for this is

18 Transcript of evidence, 24 August 2006, evidenddio€arroll, page 12
Y Transcript of evidence, 24 August 2006, evidendéio€arroll, page 14
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that many of the Professional Standards Commanué&stigations are the subject of
Ombudsman oversight.

NSW Police written submission

As to particular matters in the NSW Police subroissiot already addressed above or
in the Ombudsman submission, the following mataeesnoted:

» At page 7 the submission statdse Ombudsman does not need to formally
oversight every notifiable complaint under Part 8As the government intends to
legislate to remove from Part 8A complaints that aot criminal allegations or
violations of the Police Code of Conduct and Ethicappears likely that some
change to the Ombudsman role will need to followhile the Ombudsman
understands that NSW Police is of the view thaidgf@nition of complaint in Part
8A should be changed, it is also our understanttiagthe government has
reached no view in respect of this matter, anavigiting the outcome of the
Committee’s own review and a review that has beenneenced by the Ministry
for Police.

» At page 8 of the submission there is a referené&atd 8A of the Police Act being
an ‘industrial process”. However, Part 8A of the Police Act is headed
“Complaints about the conduct of police officeysihd outlines procedures for
dealing with complaints. It is Part 9 of the Pelisct headedManagement of
conduct within NSW Poli¢e¢hat provides for industrial processes for police
officers including the application of the Industirelations Act. This
misunderstanding is further reflected in the alnmottl absence of any reference
to the rights or expectations of complainants saNtsW Police (and Police
Association) submission.

» At page 8 of the submission a series of statistixsit complaint issues
investigated and completed is provided. Care ngede taken with these
statistics, which refer not to individual complanbut to issues arising from those
complaints. For example, some complaints may nawe than one issue, some
of which may be substantiated and others whiclatesubstantiated. In addition,
the quality of data entered into c@tsi by NSW Reolgvariable, with more than
100 executive and other officers making entries.

Importantly, in order to determine whether a re\able or non-reviewable action
needs to be taken in respect of a complaint, ereguinust be conducted to
establish whether there is any substance to th@leimhissue. In many instances
there will be no substance to the complaint issualternatively, it will not be
able to be proved to a sufficient standard. Bat ik not to say that those
enquiries need not be conducted, nor for more sgligsues that they ought not
be the subject of external oversight by the Ombuwatsnindeed, experience has
demonstrated that external oversight is the orfiygseard to ensure that
complaints are properly investigated by NSW Police.

* The Ombudsman has provided submissions and detadgerial to the

Committee concerning the c@tsi system, and ourvwevoent in it. The
submission at page 9 tHaéhe Ombudsman ceased to be a primary user of the
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c@tsi system on the basis that it was a confliattefest for it to rely on a police
system to oversight police complaintsfrankly a misrepresentation of the
Ombudsman’s decision concerning c@tsi.

The primary reason the Ombudsman reduced the us@tsi was that it did not
work properly, and could not meet the Ombudsman&@ness needs. The sorry
history of NSW Police in managing the c@tsi systang the complete lack of
confidence that any further requirements of the Qasiman would be met in a
timely manner, if at all, meant that any decisiomely on that system would have
a significant risk to the independence and effectess of the Ombudsman’s
office. The NSW Police submission in this respegtet another example of
incomplete or incorrect information being providedhe Committee.

» At page 10 of the submission it is suggested thasalt of the Ombudsman not
having an inspector is that NSW Police is requiteldave recourse to costly legal
advice. The basis of this submission is not kntavine Ombudsman, nor are any
examples provided to the Committee in support.offihte Ombudsman
submission comprehensively deals with the issuenahspector, and why it is not
necessary or appropriate for this office. Howewggen if an inspector was in
place, that should have no impact on the requirémeotherwise of NSW Police
to obtain legal advice in particular matters.

» At page 11 of the submission it is stated thatr#ggiirement for the Ombudsman
to oversight complaints about police officers ismpediment to police taking full
responsibility for managing those officers. lalso stated that even a minor
complaint can effectively put an officer’s careerlwld until it is resolved by
Ombudsman oversight.

For reasons already stated, and included in theudsrhan’s submission, minor
complaints ought not be the subject of Ombudsmamnsiyht, and if they are
referred to the Ombudsman, would be returned toncanders for their own
management. In addition, it is our understandnag only serious complaints will
impact upon decision making concerning an officeremotion or transfer.
Commanders routinely take action following commletof their investigations,
and generally do not await advice of the Ombudsnidmis is, in our view,
appropriate.

» At page 12 of the submission the following statenig@madeThe Ombudsman
also has decided that if a matter is assessed asimgethe criteria of a complaint
(i.e. could lead to any form of management acttbep, unless the matter is
declined at the outset under the legislation, amyugries made, no matter how
minimal will constitute an ‘investigation’... Thiscimdes the preparation of
formal investigation reports”.

This statement is inaccurate in a number of respect
In the first place, only serious complaints (Catggband Category 2 complaints)
are required to be notified to the Ombudsman. Mathgr matters, although they

may lead to some management action — such as dlgsa warning or
additional training — are not required to be netifio the Ombudsman.
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In addition, while the Ombudsman does require antsgf some form following
the management of a notifiable complaint, we haresistently emphasised to
commanders that we are happy to rely upon theirwanking documents and
records for less serious complaints. Further, axerencouraged commanders
and investigators, for matters that will not resalcriminal or reviewable
outcomes, to approach these matters in a less fonaraner. NSW Police’s own
Complaint Practice Note, arrived at following coltstion with the Ombudsman,
emphasises flexibility in providing investigatiogports to the Ombudsman,
including principles such as having a minimum reseumpost and being flexible
and proportionate.

» At page 13 of the submission there is refereneeléxk of consistency in how the
Ombudsman approaches particular matters.

On occasion, Ombudsman officers may differ in hbeytview particular
investigations. However, more than 90% of invedtan are assessed as
satisfactory, and in the 10% of matters where thdb@sman may raise issues,
overwhelmingly police act on the matters raisedigyOmbudsman.
Commanders are always free to disagree with owvssiand where they do those
matters are referred to the Assistant Ombudsmafuftirer review. This assists
in providing greater consistency to Ombudsman d&cimaking.

» At pages 14 and 15 of the submission it is suggebis the Police Integrity
Commission oversees the management of complaintyy Police. With
respect, this is entirely incorrect and contraryhi advice both of the
Ombudsman and the Police Integrity Commission.

Other Matters

The Committee asked a number of questions congethenNSW Police Executive
Complaint Management Team (ECMT). For the Commistenformation the ECMT
comprises certain senior officers of the Professi®iandards Command, and reports
directly to the Commissioner. The ECMT makes rec@mdations to the
Commissioner for the management of complaints wagINSW Police SES

officers. The ECMT business rules include sepgraeteedures for dealing with
complaints concerning the Assistant CommissionerfeBsional Standards Command
and the Commissioner. The ECMT rules were sigaifity revised following

concerns raised by the Ombudsman that they fasledi¢quately deal with conflicts

of interest which may present when dealing with ptaimts against senior officers.
Those revisions were consistent with recommendsitioade by this office.

Both the submission and evidence of the PIAC dsetishe question of what
information ought be provided to complainants atéhd of an investigation. The
Ombudsman has worked in two ways to seek someutesobf this issue:

* Since 2004 the Ombudsman has been aware of aaetgcof some local

commanders to release anything other than the ramiwf information to
complainants (and often subject officers) in respécomplaint matters. Since
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that time we have been pushing NSW Police to peeldar guidance to
commanders about what information might be providecomplainants at the end
of an investigation, including what documents migétprovided to them. This
approach is intended to prevent commanders advesingplainants who requested
further information to make an application undex Breedom of Information

(FOI) Act. Progress in relation to these mattexrs heen somewhat slow, and
recently the Ombudsman offered to prepare a fredft 0f procedures for
consideration by NSW Police. We are hopeful toehsome resolution of these
matters, and better information provided to conmaats, in the near future.

The Ombudsman has also investigated the failuNSW Police since at least
November 2004 to meet its statutory requirememegards timeliness for dealing
with FOI applications. While there was some prsgri@ reducing the backlog of
matters during 2005, the situation had again dated such that in 2006 the
backlog of applications was approaching 1000. Aessalt of our investigation
and the implementation of a workload analysis asmenended by us, another 9
positions are presently being recruited withinB&W Police FOI Unit.
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Appendix A — Example 1 from evidence of Assistant @nmissioner Carrol[*®

Internal police complaint concerning access to @writial police information by
officers on long-term sick report

Complaint and police investigation

Constable A had been on long-term sick leave frarndinber 2004 until medically
discharged in April 2006. An audit of his use of thomputerised Operational
Policing System (COPS) found that he had made teparate accesses to COPS
during this period and had printed off recordstmetato each access. The records
accessed concerned two persons previously arregt€onstable A in 2002 and
2004.

Such accesses are likely to raise concerns as whisick report, there are few
reasons why an officer should access confidemtfatimation on COPS. Issues of
improper access to information by police have baghlighted on many other
occasions.

NSW Police conducted an investigation. Constablea& unwilling to participate in
a formal interview. Informal discussions were hield no written record of them was
included with the investigation papers. The inigegor found no evidence that
Constable A had made accesses for any criminabgergConstable A did however
fail to obtain proper authorisation for the accessad failed to make a record of
them in contravention of the relevant proceduresthe NSW Police Handbook.

Another matter identified in the same audit invalaeProbationary Constable who
has accessed COPS while on sick report. Agaiprojper record of the accesses was
made.

Ombudsman assessment and the police response

On the information provided the Ombudsman wasfgdishat the accesses for both
officers could not be found to be for a wrong pusgo

We wrote to the local commander advising that weld/accept the investigator’s
advice despite the absence of any written recotdsohterview with Constable A.
However, we recommended that the commander rehahtestigator of the need
to document interviews when conducting an invesibgawhich is a very basic
requirement.

We also asked that the Probationary Constablerbmded of the need to record his
reasons for accessing COPS information — this waswh to protect the interests of
the officer as to ensure proper use of confidemfarmation.

Our letter commended the commander for identifghregsystemic issue of officers on
long-term sick leave accessing COPS, and notedapipinoval that an instruction had

18 Transcript of evidence, 24 August 2006, page 3
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been issued to the Command’s Injury Panel to erthereemoval of COPS access for
officers on long-term sick leave.

In June 2006, the local commander replied, notirag & copy of our correspondence
had been forwarded to the investigator to viewanmment relating to witness
records. The commander also advised that the Roolbay Constable had been
reminded of the policy requirements for recordifigeasons for access, and
instructed not to access COPS while on long-teok Isave.

Given this question of officers accessing COPSewbil long-term sick report was
likely to exist in other commands, as evidencea tlyird complaint from another
command with the same issue, we raised the matteriiing with Commissioner
Moroney in May 2006. In June 2006, Assistant Cossioner Carroll wrote to us
agreeing that the issue needed clarification, @visang that he had referred the
matter to the Executive Director, Human Resouroesdnsideration as to the
drafting of a comprehensive policy document covgthis and other related issues
arising while officers are on long-term sick leave.

Prior to Mr Carroll giving his evidence before tiemmittee, neither he nor the local
commander expressed disagreement or criticismauttviews on the particular
matter. Our actions should result in better systaotoss NSW Police to deal with
the issues raised in the complaint, and shouldorgthe corruption resistance of
NSW Police.

A further issue raised by Mr Carroll in evidencesvilae proper assessment of the
matter — whether it should have been treated adifgable complaint or a local
management issue. The following points are relevan

* Itwas the local commander who initially asses$edmatters as notifiable
complaints, with the issue identified being unauttexdl use of the NSW Police
computer system. We agreed with this assessment.

» The local commander ‘downgraded’ both matters anpgletion, it appears
because serious misconduct was not identified. é¥ew given that the
categorisation of a complaint depends on the Iratlagation, and not the ultimate
outcome, we advised police of our view that thisisien was inappropriate.

» The local commander accepted our view, and didaisé any concerns or issue
with our advice.
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Appendix B — Example 2 from evidence of Assistant @nmissioner Carroll*®

Off-duty police officer confronting compliance o#fis

Complaint and police investigation

Two compliance officers were conducting an intewigith Constable B’s mother
and a shop assistant about the alleged sale aktigeito minors from a corner store.
The complainant, the principal solicitor for the W$ublic sector agency employing
the officers, alleged that Constable B, who wasdotfy and not in uniform,
interrupted and attempted to stop the interview, acted in an ‘aggressive and
intimidatory’ manner towards the compliance offedt was also alleged that the
subject officer ‘... made the fact that he was ageobfficer loudly known, and
clearly expected some advantage for his mothdowofrom his position.’

NSW Police identified three issues for investigatio

(1) Misuse of authority for personal benefit or tbe benefit of an associate
(i)  Threats/intimidation (not assault/excessivec), and
(i)  Using authority in situation where conflict mterest exists.

The police investigator planned to interview thenptiance officers; interview the
police sergeant who created a COPS entry detdhiegnteraction between the off-
duty subject officer and the compliance officepeak to the juveniles who
participated in the compliance program; interviée subject officer’'s mother and the
shop assistant; and interview Constable B.

The investigator did not complete the activitiesnpled after the compliance officers
indicated that they were happy for the matter toldet with informally. According
to the investigator, the compliance officers intkchthat they did not believe the
subject officer was attempting to use his officalter the conduct of the compliance
visit. The investigator undertook to speak to Gable B about his aggressive
behaviour towards the compliance officers. No réad the conversation with the
compliance officers was made.

The investigator spoke to the Constable B who dkalkof the allegations.
Constable B was not spoken to or counselled akisutéhaviour and no adverse
findings were made.

The investigator’s report did not indicate if trengplainant was satisfied with action
taken as required by the Police Act

Ombudsman assessment and the police response

In our view, the investigation of this Categorydmplaint appeared to be conducted
with a level of informality inconsistent with thersous nature of the allegations and
Constable B’s extensive complaint history.

¥ Transcript of evidence, 24 August 2006, pages 3-5
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Primarily we were concerned about the absence airdentary evidence to support
the findings made by the investigator. We were atstcerned about the fact that the
undertaking made by the investigator to the compkeofficers, which led to the
matter being resolved informally, did not take pland that this fact did not appear to
have been adequately communicated to the complaamahcompliance officers.

We asked the region commander to comment on whiethesas satisfied that the
serious allegations had been adequately and apg@grinvestigated. We also
sought advice on the operational policing purpasdHe creation of the COPS event
that only contained a version of events from thgestt officer’s perspective and

listed the subject officer’'s mother as a victim. YWeher asked what action, if any,
was proposed in relation to informing the complatrend the compliance officers
that the subject officer was not spoken to or celied, despite the undertaking by the
investigator.

Since making our request, we have received commdrnith acknowledge the
investigation was less than satisfactory. For examp

» The commander who managed the complaint exprekseddw that the
investigation lacked rigour, citing the failure the investigator to conduct
meetings and/or interviews as detailed in the ingason plan. The commander
noted that ‘[t]here was little documentary evidet@wsupport the claims made by
the investigator’ and suggested that the invesirgaduld have obtained notebook
entries, preferably signed, from the compliancé&efs. The commander also
noted that ‘the chronology of the investigator'si@ts is very scant in detail.” The
commander also expressed the view that the subiiiictr should have been
reminded not to involve himself in family-relatedtters or announce his office in
such a way that it could appear that preferenttiment for family members was
being sought. However, the commander acceptedttivas the prerogative of the
subject officer's commander to take no action.

» The professional standards manager (PSM) frometpemn office stated that
‘NSW Police do not feel that the matter was appedply investigated. The
investigation methods used in this situation areiméne with corporate
expectations for such matters.” The PSM also stiain future similar matters
‘... will be monitored and/or managed by the [regi@NIT and the influence of
the region commander will be used if necessarmsue the investigation is
completed in an appropriate and timely manner.’

It should be noted that the commander in whose camanConstable B in stationed
has also provided a report. He does not commettiiemvestigation, but his advice
suggests he is generally satisfied with the outcofribe matter. NSW Police
advised that the complainant was updated on treome of the investigation and that
the complainant was satisfied and required no éurdiction.

It is also noted that this matter was examinedhey@mbudsman as part of our audit
of the Complaint Allocation Risk Appraisal (CARA)al. CARA is a business
process to replace the “Dresden” protocol whicluiegl all Category 1
investigations to be dealt with by a command othan the one where the allegation
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arose. This protocol was the result of a PIC recemdatio”. There were a number
of practical difficulties in implementing the recamndation, which has resulted in
the trialling of a risk-based approach to determgnivhich command should manage
a complaint.

The Ombudsman review raised issues about the manndrich the risk was
managed in this complaint — which was by havingnaependent command manage
the investigation with local police investigatorBhat this approach was not
successful is reflected in the comments of the miagacommander.

We have made a number of recommendations to impgZéRA as a result of our
audit, all of which have been accepted by NSW [eddied the PIC.

2 police Integrity Commission, Special Report to Ranknt Project Dresden, April 2000
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Appendix C — Example 3 from evidence of Assistant@nmissioner Carroll**

Police treatment of person attempting self-harm

Complaint and police investigation

In October 2005, the complainant wrote a four gdamsd written letter to police,
which included the following allegation:

“On Wednesday night | tried to take my own lifdid not want to go to the
Lithgow hospital so your officers handcuffed meyveughly and practically
dragged me out of my home and pushed and showethamback of a paddy
wagon. This kind of treatment was not necessary.”

Police assessed the complaint as a Category 2afdifmatter for investigation.
Investigation papers were provided to the Ombudsm&ecember 2005. These
included 5 copies of the same single page repottidynvestigator documenting her
interview with the ambulance officers. Both ambugkofficers indicated that police
had not used excessive force, and that the congpitimas abusive and had
threatened self harm. One officer indicated thatabmplainant entered the back of
the police vehicle without any assistance.

The papers also included a memo from the local canaler to the subject officers
stating that having obtained an account from thbiudamce officers;it was not
necessary for the investigator to speak to you athmiincident”. This was based on
“my reading of the COPS entry and from what wasl $8i the Ambulance officers”.
A copy of the COPS event was not provided.

The investigation papers also contained a “Comnrém&eview of Investigation”.
The commander noted that the CMT determined thdtirber investigation was
required. The review noted that the complainantrfzadeen advised of the outcome
to date, and that she would be advised of the owuedmy mail. A copy of that letter
was also included in the investigation papers.

Ombudsman assessment and police response

Following a review of the investigation, the Ombuondé sent a letter to NSW Police
noting the lack of supporting material; from theedments provided, it was not clear
what the overall circumstances the subject of camptoncerned. For example, it
was not clear if police detained the complainang. tAerefore asked for additional
material that would clarify the circumstances whgrthe complainant was removed
from her house. We suggested the COPS event mhgesinf this regard.

Because police are required under the Police Aiconly to advise complainants of
the outcome of their matter but also seek advide #seir satisfaction with the action
to be taken, we asked the commander to clarify thighcomplainant whether or not
she was satisfied with the police handling of thmplaint.

The commander’s response:

2L Transcript of evidence, 24 August 2006, page 4
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» apologised for “not including the details of thasens for police intervention with
the complainant”, and enclosed copies of COPS wgsiCOPS entries of mental
health incidents, and two events specific to tloaient that gave rise to the
complaint.

» explained that given the history of dealings betw#e complainant and police
officers, he did not wish to provoke another mehgalth incident by contacting
the complainant.

After reviewing the additional material, we werdisfged with the commander’s
response, and no further action was required.

It is noted, for the information of the Committéleat the investigation report
provided a less detailed outline of the facts efrmatter than that included in
Assistant Commissioner Carroll’s evidence. Thesstigation papers originally
provided lacked sufficient detail to form an addgquessessment of what had
occurred. The additional material requested havarésource impact on NSW
Police. The commander’s apology for not includidgiional material appears to
acknowledge that it should have been included.

Whilst ultimately we were satisfied that there wgo®d reasons for not requiring
police to comply with the requirement to conta@ tdomplainant, those reasons were
not explained in the investigation report, whicmt@ned no covering letter, no
investigator’s report and little supporting docunaion. After the commander
explained the reasons for not complying with trgunreement we received the
additional COPS information, and we accepted thie@approach as reasonable.
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Appendix D — Example 4 from evidence of Assistant@nmissioner Carroll**

Alleged police harassment of husband and wife

Complaint and police investigation

A complaint by a solicitor in January 2005 alledledt over a period of 2 years, his
clients, the complainants, were harassed by politee following ways:

* Unauthorised attendances at the complainants’ home

» Stopping and searching of their motor vehiclesiargbme cases dismantling
parts of their vehicle

» Stopping and searching of the complainants
» Stopping their children and grandchildren
* Making comments to third parties that they werdtgwf criminal conduct

» Damage to their home.

The initial investigation conducted by police engassed 2 issues — ‘harassment’
and ‘search and damage to property’.

The investigator reviewed a search video and obthirritten or verbal reports from
5 officers to deal with the second issue. In respéthe ‘harassment’ issue, the
investigator found that one complainant was a HRggk Offender (“HRO”) and all
contacts with her were in accordance with a Suspagjet Management Plan
(“STMP”). The investigator noted that the complainhad 117 intelligence matters
relating to drugs. The complainant had been sptkamd could not be specific
about any officer engaging in harassing condudiic® were satisfied that all vehicle
stops and searches were made in accordance withgeegnts of the Drug Misuse
and Trafficking Act, due to the intelligence avaieto police at the time.

Ombudsman assessment and the police response

We assessed and were satisfied with the policesiigagion into the ‘search’ issue.
For the ‘harassment’ matter, the report to the Gasman included only a copy of the
COPS action profile. This provided very brief ditaif the actions taken by police,
namely the action title and/or the officer undeinigkthat action and the date that the
action was taken.

After reviewing the COPS action profile, Ombudsnodiicers identified 7 searches

of the complainant and/or her vehicle between May @ctober 2004. Given the very
minimal, vague and general information providethis profile and the report, we
asked for further (already existing) informatiorQRS events and Intel reports) about
the particular searches to enable us to assessabenableness of those searches. In

2 Transcript of evidence, 24 August 2006, pages 4-5
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this regard, we noted that HRO status of itselfsdoa provide police with an
automatic right to search.

In addition, we noted that the allegations regaydire stopping of the complainants’
children and grandchildren and the inappropriataroents by police to third partes
had not been addressed at all during the courgesanvestigation.

Police provided more detailed COPS information albmth complainants, and
advised that they did not propose to review eacarteand any such review could be
undertaken by our office. Additionally, police askd at this stage that the
complainants were recently charged with drug ofésnc

Following a review by senior Ombudsman officersegi the additional information
provided by police and the failure of the complain@ nominate specific events, it
was determined that the police response, whileddtessing all the matters raised in
our correspondence, was reasonable. No furthiemaeis required.
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Appendix E — Case study 1 from the NSW Police subssiorf®

Officer attending school without permission

Complaint and police investigation

The complaint in this matter, made by the schowlgyal, alleged the following:

* A Year 10 female student was distressed at apptredts made against her by
another female student, and she contacted herdsrd®hobationary Constable C.

» Probationary Constable C attended the school iicg@ahiform. Instead of
waiting to speak to the appropriate teacher irstifmol office, Probationary
Constable C, who was a past student at the sclveal, to the staff room to talk to
the teacher. While the teacher explained thastheol would handle the matter,
Probationary Constable C insisted on speakingdaathdent concerned.

* The student was called to the doorway of her atesarand interviewed by
Probationary Constable C (with the teacher preseind) said words to the effect
that if his sister was hurt, his police colleaguesild deal with it, not him.

» Probationary Constable C was advised to leavedheads by the teacher, and on
his way out called in to see the deputy principadgk that the matter be sorted
out.

» On his way out of the school, Probationary Consté&bivas stopped by the school
principal, who took him to his office and admonidirem for being on the
premises without permission and for not followirg@ipe protocols when wishing
to interview students; Probationary Constable Aapsed for his behaviour.

* The student who was interviewed by Probationarystaisie C was visibly shaken
and upset by being spoken to by Probationary Cblesta outside the classroom.

» The following school day the student and her mo#temded the school, and the
mother expressed her deep concerns about a pffiicer attending the school
and interviewing her daughter without permission.

» The deputy principal then followed normal dispwgealution procedures, and a
resolution between the two students was obtained.

The police investigation obtained statements froendffected student, involved
teachers and the police duty officer, and an in¢@rwas conducted with
Probationary Constable C.

The investigation found that Probationary Consté&bjg@aced himself in a conflict of
interest, failed to observe protocols in his ateerwt at the school, failed to observe
protocols in interviewing juveniles at a school aodtravened the NSW Police Code
of Conduct and Statement of Values.

Zpage 5

30



While the investigator recommended that Probatp@anstable C be counselled, the
commander determined that, in addition to thispRtionary Constable C should
attend the CMT so that the concerns, includingefretating to conflict of interest

and customer service, would be clearly and conciseticulated to the officer. In
addition, Probationary Constable C was requiresutamit a formal apology for his
actions to the principal of the high school. Thenmander noted that the officer was
relatively new to NSW Police, had good potentialtfee future and an early
intervention in this matter would serve him well.

Ombudsman assessment

The Ombudsman was satisfied with the police managéwof the complaint.

Having regard to the whole of the matter, including original allegations, findings
of investigation and management action taken, & el@arly a matter that presented
significant risk to NSW Police and the officer cented. It was amenable to proper
investigation and external oversight was approgriat

With respect, it is hard to agree with the NSW &oBubmission that the matter is
trivial, and the time, effort and cost of dealinghwit a concern.
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Appendix F — Case study 2 from the NSW Police subssiorf*

NSW Police was asked for advice as to what pagramlatter this case study referred
to. The advice was that itvas presented as ‘what if’ and was drafted that.wiy
was provided to illustrate the unacceptable consegas of a literal application of
Part 8A and how it impacts on managenient

The case study below is the closest to the “whatdfice example that we could
identify.

Officer with Outlaw Motor Cycle Gang (OMCG) sibling

Complaint and police investigation

A complaint was initiated on the basis of an infatimn report that a person riding
with an OMCG had a brother in NSW Police.

The report was forwarded to the Professional Stalsd@ommand, who established
that the person had a police officer sibling, Cabk D.

Audits of Constable D’s COPS accesses found tleadtficer had accessed an event
concerning the brother. Constable D was interveealsout the access, and advised
that the COPS event had been reviewed when exagrstate-wide summaries for the
command where the officer used to live, and wasrptay to return to live.

The following management action was taken:

» The officer was given advice and guidance aboutprdger access policy

* An adverse finding was recorded

* Monthly access audits for Constable D were to belaoted for a period of 12
months.

Ombudsman assessment and the police response

We were satisfied with the police investigation amahagement action regarding the
access and did not propose further action in mlat this.

Because there was no reference in the investigetjport as to the issue of the
possible OMCG membership of Constable D’s brotaed whether any risk
management strategy was in place to deal with tiesQOmbudsman contacted the
local area commander.

Following a discussion with the commander, it waiead that if the brother’s
membership of an OMCG was confirmed, the commanaelld speak to Constable
D about it and ask the officer to report any contéth the brother as it occurs. A
note to that effect was made on the file and th#genéinalised.

% page 6
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This matter was well managed by police and the canter’s decision was
reasonable.

The Ombudsman has identified the issue of offieecessing station summaries in
areas outside of their work areas as a systemie issposing NSW Police to
significant risk, and requiring a corporate resgonafter raising the matter with the
Commissioner, steps are currently being examined W Police to examine
technical and procedural options to address thigeis
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Appendix G — Case study 3 from the NSW Police subssiorf®
Complaint with no substance

This complaint was originally made to the Policeegrity Commission in November
2005. The Commission’s letter of referral datddezember 2005 noted, relevantly,
as follows:

“Pursuant to s.131(b) of the Police Act 1990 (“the”}y the Commission
refers the following Category 2 complaints to tren@nissioner of Police to
be dealt with in accordance with Part 8A of the.Act

PIC Ref Barcodes Name of Officers Nature of
Complainant | Concerned | Allegations
[reference | [barcode [name of Unidentified | Incivility /
number] number] complainant] rudeness /
verbal abuse;
harassment;
victimisation;
discrimination;
inadequate
investigation /
lack of
impartiality

The Ombudsman, by letter dated 8 February 2006sed\WSW Police of its
agreement with the PIC categorisation of the complalrhat letter continued
“However, this office has decided to decline to megan investigation of the
complaint, for the reason that there did not appear tousticgent evidence of
misconduct on the part of police to warrant an stiggation.

NSW Police advised of their view that the matteswat a complaint. Following
informal discussions between more senior officétsodh organisations, including an
agreement that further details were required frioendomplainant before any clear
allegations of misconduct could be identified, #saagreed that no record of the
complaint was required on c@tsi.

The salient points in this matter are that bothreighit agencies assessed the matter as
being a category 2 complaint, and that from atsleigal interpretation, having regard

to the allegations in the letter, this is the bratieerpretation. However, no

investigation in respect of the matter was eveuestgd, no officer was ever asked to
be identified as a subject officer against the ematind the complainant was advised
by the Ombudsman of the reasons why no action woellihken in respect of his
complaint. When concerns were raised by policaitie requirement to register

this complaint, they were the subject of informiglcdssion and the issue was

resolved. This matter is evidence that the comfdaystem working effectively.
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