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Introduction

1. Unions NSW welcomes the opportunity to make a submission to the Inquiry into

volunteering and unpaid work placement among children and young people in NSW.

2. Unpaid and volunteer work is a polarising issue. At one end of the spectrum, unpaid
work is a highly positive social good with considerable personal and community
benefits. At the other end however, unpaid work can be exploitative and can have

negative impacts on the broader labour market.

3. Effective regulation and enforcement is key to ensuring a positive culture of unpaid
work that promotes learning and development opportunities while avoiding negative

impacts and exploitation.

4. In this submission, Unions NSW will argue that all forms of unpaid work should be
covered by a national or NSW code of practice. This code should be enforced by the
Fair Work Commission, an existing institution at the Commonwealth level that has

the skills and experience to undertake such work.

5. The submission will:

Outline a number of the problems and issues around unpaid work;

- Outline the different types of volunteering and unpaid work placements
that exist and offer comments on their use and their legal status;

- Propose a ‘code of practice’ to properly regulate lawful unpaid workplace
placements and volunteer arrangements;

- Encourage the NSW Government and all levels of government to take

stronger steps towards eradicating the use of unlawful unpaid work

arrangements.
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Unions NSW

6. Unions NSW is the peak body for trade unions and union members in NSW. It has
over 65 affiliated unions and Trades and Labour Councils representing approximately

600,000 workers across the State.

7. Affiliated unions cover the spectrum of the workforce, stretching from workers in
finance to footwear and construction to communications. Unions NSW is the largest

member based organisation in NSW.

The problems

8. Evidence suggests that many unpaid work experience placements lead to the
exploitation and underpayment or non-payment of workers. This is particularly the
case for young people. Some broad issues that arise with these ‘exploitative’ forms

of unpaid work have been outlined below.
Undercutting of paid staff

9. The undercutting of paid work is particularly an issue for unpaid work trials and
internships that require productive returns from interns. In these circumstances,
employers are often using interns and unpaid trial staff to replace paid positions.
This may lead to a reduction in entry level ‘paid’ jobs and the displacement of
workers in some industries where ‘unpaid work’ is becoming the norm for new

starters.
Exclusion of disadvantaged young people

10. Many young people, who rely on paid work to support themselves, cannot afford to
undertake unpaid work placements or volunteer work. In recent years, internships

and even volunteer work has become a gateway to paid work in certain industries
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and sectors. This requirement has locked a large number of young people out of jobs

in these areas because they aren’t able to work for free.

Lack of information and regulation

11. Little is known about how many young people are undertaking unpaid work, what
organisations are engaging them or what kind of work they are doing. Anecdotal
evidence suggests unpaid work is becoming a common experience for young people.

However, concrete data is not available.

12. A lack of information and data on unpaid work makes developing policies to address
the issues of unpaid work difficult. It also makes the policing of unlawful and

exploitative unpaid work difficult.

The Fair Work Ombudsman

13. The Fair Work Ombudsman recently commissioned a report into the “nature,
prevalence and regulation of unpaid work experience, internships and trial periods in
Australia”. The research was conducted and compiled by Adelaide Law School

Professors, Andrew Stewart and Rosemary Owens and was released in January 2013.
14. Unions NSW urges the Committee to review the report and recommendations
released as well as the Fair Work Ombudsman’s response (summary attached as

Appendix A).

15. Unions NSW supports the report and its recommendations.

Types of unpaid work placements and volunteer work

16. Below is an overview of the different types of unpaid work placements and

volunteer arrangements.
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17.

This submission gives an overview of each including their status under the law and

comments on how they are commonly being used in workplaces.

Vocational placements

18.

15,

20.

21.

22.

23,

A number of education and training courses require students to undertake a
vocational placement. These placements need to be authorised under a law or

administrative arrangements of the Commonwealth, State or Territory.

Vocational placements take place for a pre-determined time period and are designed

to complement classroom training while enhancing on-the-job skills.

Participants are not paid, even though a student’s work for the organisation may be
highly productive and valuable. They are not considered to be employees for the

purposes of the Fair Work Act.

Unions NSW believes that these internships play an important role in education,
providing classroom-based studies with a practical element and help ensure that

graduates are well prepared for the workplace.

While not employees, vocational placement participants are still covered by workers

compensation and OHS legislation.

As with all other lawful forms of unpaid work, Unions NSW believes that employers
using Vocational Placements should be bound by a code of practice as outlined

below.

School work experience

24,

In years 9, 10 or 11 school students are often required to participate in work

experience.
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25. Students may be required to undertake productive work or may ‘shadow’ staff in

order to gain an understanding of what a particular profession or industry is like to

work in.

26. The student’s school assists in organising and overseeing the work experience

program.

27. Unions NSW believes that this is a legitimate form of work experience, providing

young school students with an opportunity to gain insights into the ‘world of work’.

28. Unions NSW believes that school work experience programs should abide by the

code of practice as set out below.

Internships

29.

30.

31.

32

Internships have a fairly broad definition, they are a form of work experience that is
unpaid and may range from ‘work shadowing’, to the performance of basic

productive tasks.

There is a significant difference between lawful and unlawful internships.

Lawful internships must be a genuine work experience opportunity where the intern
benefits by gaining skills and knowledge. The main tasks of an intern should be
observational and all productive tasks should be undertaken as a learning
opportunity. Employers should not engage interns in place of paid workers or as a
means of gaining unpaid labour. Lawful internships should have a clear start and end

date.

Internships are unlawful when they require interns to conduct productive work with
little or no learning outcomes. In these circumstances the employer will most likely
benefit from the arrangement more than the employee. Employers may also use

unlawful internships as a form of unpaid labour.
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33. It is sometimes difficult to distinguish between a lawful and unlawful internship.

Unions NSW believes the Code of Conduct can be used as a guide to assist in

determining if an intern is gaining a positive learning experience out of an internship.

Unpaid work trials

34. Unpaid work trials are used by employers in two main ways:

35.

36.

37,

38.

a. As a quasiinternship that requires workers to undertake productive work for
the employer for free under the pretence that they ‘may be hired’ if they are
able to perform. This is common in print and broadcast media, legal services,

advertising, marketing PR and event management.

b. As an unpaid ‘probationary period’ where an employer is able to decide if
they would like to employ a worker by requiring them to perform work for
free. This is common in hospitality and retail and is particularly a problem

with small business employers.

The two forms of unpaid work are very similar in that they place pressure on unpaid

workers to work for free and to perform at a high level in order to obtain paid work.

Unpaid work trials may be as short as ‘one shift’ or can last for several weeks or

months.

Unpaid work trials are exploitative and take advantage of many young people’s
enthusiasm to gain employment in certain industries. Unpaid work trials may also
leave workers vulnerable when it comes to workplace safety and access to workers
compensation.

Unpaid work trials are and should remain unlawful. If employers are found to engage
workers on an ‘unpaid work trial’ basis they can, and should continue to, be required

to pay backpay for hours worked.
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Volunteer work

39. Volunteer work is generally restricted to the not-for-profit and community sector

and involves the undertaking of productive work, with no remuneration.

40. In order to be considered legitimate and lawful, volunteer opportunities should:

a. Benefit the community and the volunteer;

b. Not replace a paid position;

c. Are not compulsory;

d. Provides the volunteer with control over their hours of work and level of
commitment and;

e. Should not involve any agreement that the volunteer work could lead to
employment.

f. Volunteers should be covered by all Work Health Safety laws and regulations

in the workplace.

41. Volunteers should be covered by the Code of Practice. Within the code of conduct,
references to ‘learning outcomes’ do not necessarily apply to volunteers. However,
an emphasis on positive outcomes for the community and the volunteer should be

central.

Work for the dole

42. The ‘Work for the Dole’ program was introduced by the Federal Government in 1998
and requires long term recipients of the Newstart Allowance or Youth Allowance to
undertake work experience in order to continue to receive their Government
allowance. This work experience is unpaid although participants continue to receive

government benefits.

43, Inits current form, jobseekers are required to complete ‘work for the dole” for a six
month period if they are:
a. an 18 - 19 year old Year 12 school leaver who has been receiving Youth

Allowance as a jobseeker for three months or;
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44,

45,

46.

47.

48.

49,

50.

b. an 18 to 39 year old jobseeker who has been receiving Newstart Allowance or

Youth Allowance for 12 months or more.

There is a lower threshold for 18-19 year olds to be required to participate in Work
for the Dole. Young people are also overrepresented in unemployment figures. As

such, a significant proportion of work for the dole participants are young people.

Currently, work for the dole activities are restricted to community, charity and not-
for-profit organisations. The work experience is designed to provide employees with

on-the-job learning and work skills that will assist them find future employment.

Unions NSW is concerned by recent announcements made by the Commonwealth
Government regarding the expansion of the work for the dole program.
Commentary on the issue has suggested that the program may be expanded to other

organisations including for-profit and the government sector.

Unions NSW does not believe that the work for the dole program is the most

productive or successful way of assisting unemployed people find work.

Unions NSW acknowledges that policy and legislative changes affecting the work for
the dole program are out of the control of the NSW State Government and beyond

the scope of this inquiry.

However, the NSW Government can and should play an important role in educating

host employers about best practice when hosting work for the dole participants.

Within the current system, and any future system, Unions NSW believes that the
work for the dole work experience should be treated like any other work experience,
internship or volunteering program. It should operate under a code of practice and
the principles described in this submission. In particular, the NSW Government can

assist in disseminating this code to host employers.
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51. Unions NSW does not support the broadening of the work for the dole scheme to
government organisations or for profit employers. However, if this policy change
were to be implemented, Unions NSW would argue that the expanded program

should also be subject to the code of practice.

Code of Practice

52. The Code of Practise outlined below should apply to lawful unpaid work, including:

- work placements;

internships;

school work experience

- work for the dole

53. In the Code of Practice lawful unpaid work opportunities are collectively referred to

internships.

54. The Code of Practice should also apply to volunteers. In the case of volunteer work, ‘learning

outcomes’ may not apply.
Organisational capacity and planning

55. Before advertising for an internships or volunteer work, organisations must consider their
capacity to provide an intern/volunteer with a positive learning experience. This will involve
initial planning on what the day-to-day activities of the internship would look like and what
type of work the intern would be exposed to. The organisation should be confident that an

intern will benefit more than the organisation from the internship.

56. A planning checklist for an organisation should include:
- Thereis an employee who can supervise the intern and organise activities;
- There are a range of learning activities and meaningful tasks that the intern can
take partin;
- Theintern is not being used to complete what would otherwise be considered
paid work;

- Thereis a clear list of learning outcomes that the internship should achieve;

10
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Induction

An employee will be assigned to discuss and debrief workplace activities and
ensure that learning outcomes are being achieved;

The intern will benefit more from the internship than the organisation.

57. When an intern begins their internship it is important that they are properly

‘inducted’ into the workplace.

58. This induction might look similar to that of a paid employee. The induction should

include:

Dignity and

Introduction to work colleagues/team. This should also include who the
intern’s direct report is and who their point of contact is;

Any relevant safety inductions. This should include information about
emergency exits, and who the first aid officers and fire wardens are;

An overview of their rights and obligations under WHS legislation
(including bullying and harassment);

An overview of what learning outcomes they should expect to achieve;
Information about how to claim re-imbursements or allowances, if
applicable;

An explanation of the dispute resolution process. This should include how
and to who the intern can make complaints and the process undertaken
to ensure they are resolved;

Information on any other relevant staff policies or procedures.

respect

59. As with all workers, interns should be treated with dignity and respect in the

workplace.

60. For many young people, an internship may be their first experience of paid work or a

professional working environment. Organisations must take this into consideration

when introducing an intern into their workplace and take extra care to ensure they

feel included and respected in their workplace.

11
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61. All anti-bullying laws and the rights and regulations that accompany them apply to all

interns.

62. Interns should not be used to replace paid workers in the workplace. They should
also not be required to perform work of a productive nature. Interns may be asked
to perform work, however this should always be in order to develop learning
outcomes and should not be used by employers as ‘unpaid labour’. As a rule,

internship work should always be meaningful.
Clear learning outcomes

63. Organisations should prioritise the learning opportunities and outcomes of interns.
In preparing for an intern, the organisation should consider what learning outcomes

they are able to offer an intern.

64. Learning outcomes should be discussed with the intern when they begin. The intern
and the organisation should be able to agree on all the proposed outcomes and
assess whether they are achievable. The intern should be given the opportunity to

add their own learning outcomes.

65. During the internship the intern and the employee responsible for the intern should
have a discussion about the outcomes. They should assess whether the outcomes
are being achieved, and if they aren’t, how this can be resolved. At this stage there

should also be the opportunity to include more learning outcomes.

66. Learning outcomes may include:
- Learning how to apply academic learning and knowledge into the work
environment;
- Learning what technical skills and knowledge are required to work in a
certain industry or profession;
- Developing interpersonal and communication skills in a workplace

environment;

12
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- Learning skills that are very specific to a certain industry, profession or

workplace (for example, how to use a particular computer program)
Support in the workplace

67. Organisations should appoint an employee in the workplace who will act as a
‘mentor’ or ‘point person’ for the intern. The role of this employee should be to:
- Be afirst point of contact for the intern;
- Help plan activities for the intern;
- Act as a support in the workplace for any questions the intern may have;
- Discuss learning outcomes with the intern and how they can be achieved;
- Assist the intern with any workplace grievances they may have;

- Conduct debrief activities with the intern.

Recommendations

Recommendation One

All forms of unpaid work should be covered by a national or NSW code of practice. This code
should be enforced by the Fair Work Commission, an existing institution at the

Commonwealth level that has the skills and experience to undertake such work.

Recommendation Two
Further research into the use and prevalence of internships, work placements, volunteer

work and other forms of unpaid work is needed and should be facilitated by the relevant

federal and state agencies.

Recommendation Three
Unlawful job advertisements for internships, volunteering and unpaid work trials need to be

better policed. The Commission for Children and Young People could play this role for young
workers or Workplace Inspectors. Alternatively, unions could be empowered to take
disputes about such matters in their areas of coverage to the Fair Work Commission or NSW

IRC.

13
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Recommendation Four
School based education should be introduced around the different forms of unpaid work
placements, which are lawful and unlawful and how students can ensure they are not

exploited.

Recommendation Five
Support all recommendations outlined in the Fair Work Ombudsman report.

14



Appendix A
Fair Work Ombudsman Report
“Experience of Exploitation”



#%  FairWork | Experience or
Australian Government OMBUDSMAN E xp | Oitati 0 n?

m Report summary=Key findings
m Report recommendations and
Fair Work Ombudsman responses
® Fair Work Ombudsman case studies
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A report commissioned by the Fair Work Research completed in January 2013 by
Ombudsman into the nature, prevalence and Adelaide Law School Professors, Andrew
regulation of unpaid work experience, Stewart and Rosemary Owens.
internships and trial periods in Australia.




Experience or Exploitation? The nature, prevalence and regulation

of unpaid work experience, internships and trial periods in Australia.

Report summary — Key findings

The report examires three categories of urpaid
work: unpaid trial work, unpaid internships and
other forms of unpaid work experience. The report
does not consider ur paid work performed at home
within famiial relations, in a family business, or
volunteer work in the not-for-profit sector.

The report also acknowledges the importance ard
‘egitimacy of unpaid work within formal vocationa
p acements. The report does not intend to
undermine the use of these egitimate arrangements.

It is difficult to accurately quantify the rumber of
waorkers undertaking unpaid work experience. But
the report draws on a wide range of sources to
conc ude that such arrangements are a growing
feature of the Australiar labour market.

In particu ar, it appears that a significant number of
workers, particularly young workers, are asked or
required to undertake unpaid job tria's or unpaid
training which go beyord what is reasonably
required to assess ar applicant’s ability or suitability.
Such arrangements effectively require the
performance on an unpaid basis of work that

would normally be undertaker by a paid employee.

In additior to unpaid trials, the report identifies
unpaid internships as a growth area both in
Australia and internationaly.

The term ‘internship’ has a broad mearirg,
covering a wide spectrum of work experience
arrangements. t may include everytting from
simp e ‘work shadowing' opportunities, through to
‘work integrated earning’ that sometimes (but not
always) forms part of a formal vocational

p acemert, through to the otrer extreme, to
unpaid or paid entry level jobs,

Experience or Exploitation?

m Lnpaidinternships are particularly popularin

industries that are considered attractive to job-seekers
or where there is an oversupp y of qualified graduates.

m While unpaid internships are more prevalent in

certain industries, the report concludes that the
majority of professional industries are affected,
including (but not limited to) print and broadcast
media, ega’ services, advertising, marketing, FR and
event management. Such arrangemerts are often
corsidered a pre ude to paid work.

m |he report concludes that there is reason to suspect

that a growing number of businesses are choosing
o ergage unpaid interns to perform work that
might otherwise be dore by paid errployees.

The report recommenrds that FWO focus on those
businesses that are systematically using unpaid
work arrangements to exploit workers, and gain
compelitive advantage over businesses complying
wilk workplace laws.

m On the other hand, there is no evidence to suggest

that work experience conducted under the aegis of
secordary school programs involves the
exp oitatior of young people.

.itappears
that a significant nurrber
of workers are asked or

reguired to undertake urpaid
jok tria s or urgaid trainirg
which go beyord what is
reasonably required



m Some workers, predomirant'y international
students or graduates, are paying agencies to place
them in urpaid irternskips. Migrant workers,
particularly irternational students and those

engaged on temporary working visas, are especial y
vu nerab e to pressure to perform ungaid work
because they have the urgency of seeking to
maximise the possibiity of securing access to
permanent residency.

Some of the views represented in the report
express a belief that urpaid internstips are
mutually beneficial arrangements trat should rot
be discouraged or suppressed.

There also seems to be a misconception that, if a
worker is undertaking some form of work
integrated earning, then the worker would be
exempt from the Fair Work Act 2009 (the Act) and
therefore can be unpaid.

However, under provisions which were first
introduced into federal law in 1996 through the
Workplace Relations Act 1996, the on'y current
exemption is for those who are engaged on a
vocational p'acement which is a requirement of an
educatior or training course and is auttorised
under a law or ar administrative arrangement of
the Commonwealth, a state or territory.

If an unpaid work experience arrangement is not a
formal vocatiora placement, ard the person is
actual'y an employee working under a contract of
emp oyment, ther the person is entitled to the
conditions and entitlements urder the Act and Fair
Work instruments — irc uding a minimum wage.

Whether a person performing work is doing so
under a contract of emp oyment requires a
determination based on the drcurrstances of each
particular case. As suct, it is not possib e to provide
a simple or comprehensive analysis of the legal
status of various forms of unpaid work.

A contract of emp oyment may exist even without
any formal agreement to that effect. It is a question
of determining whether the parties have entered
into ar arrangement that involves mutual
commitments (for example, to perform work in
returr for the opportunity to gain experience),

[here are relative y few decided cases that explore
the status of work experience arrangemerts. Some
short-term trials have been fourd not to involve
employment. But longer arrangements in particular
have been more ikely to be characterised as
involving an employment relationship.

I'here is a clear need for cases to be brought before
the courts to test out the legality of arrangements
that appear to urdermine the standards
established by the Act.

I'he report extrapolates that, if the trend in unpaid
internskips is left unchecked, itis likely to gather
pace as it has done in other countries like the
United States, where employers are forced by their
compelitors into a race to the bottom’. However,
the report also notes that concern about unpaid
work arrangements, especially as they impact on
young people, has become a focus ir other

deve oped ecoromies in recent years, especially
since the Globa Financial Crisis. In the United
Kingdom, for instance, the present government has
made a concerted effort in recent years to end any
exploitation ard to ensure fair access by all to the
labour market.

I'he reporl makes a series of recommendations as
to how the Fair Work Ombudsman migktimprove
educatior and compliance ir this important area,
in particular by working with stakeholders ard
encouragirg greater community debate.

www.fairwork.govau/unpaidwork | 3
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of unpaid work experience, internships and trial periods in Australia.

Report recommendations and
the Fair Work Ombudsman'’s
proposed education and
compliance response

1. Defining unpaid work experience

The report recommends that the Fair Work
Ombudsman (FWQO) determmines the legality and
legitimacy of unpaid work experience in order to
inform its approach to education and its operatioral
decisions regarding investigatiors, ard potentialy
prosecutions, by assessing the seriousness of any
unpaid work issues.

In particular, this requires the FWO to determine its
view regarding each e ement of the ‘vocational
placement’ exceptior in the Fair Work Act 2009

The FWO intends to deve op its position on what
constitutes unlawful unpaid work arrangements, with
particular attention to the ‘vocational placerrent’
exception under the Fair Work Act 2009 This position will
inform the FWO's educatior and compliance iritiatives.

2. Expanding guidance and education
activities

The FWO should develop more detailed guidance on

unpaid interrships, including more informatior

regarding the e ements of the 'vocationa! p acement’

exception. 't should a so set out its gereral approach

to these arrangemrents in a policy statement.

The FWO should consider providing specific information
for particu ar types of work experierce and industries.

Educating the Australian community about the
legitimacy and 'egality of unpaid work arrangements
wil be a primary element of the FWO's response to the
report. In particular, the FWO irtends to:

|  Experience or Exploitation?

m Review ard expand the contert relating to
unpaid work arrangements published on

www.fairwork.gov.au by July 207 3.

m Develop industry-specific educative materials by
Jure 2073 for key industries identified ir the report:
tair ard Beauty, Hospitality, Cafes and Restaurarts
and Professional Services (whick ircudes media,

egal, creative services).

m Deliver a handbook (including an e-book version)
and appropriate templates addressing frequently
asked questions, scenarios and practical assistance
for employers ard yourg workers apglicable across

al industry sectors by Juy 207 3.

m lollowing consultation with industry, develop an
e-learning modu e on the appropriate way 1o
engage yourg people on work experience and

developmental prograns.

3. Proposed education and compliance
activity concerning unpaid work

lhe FWO should institute ore or more targeled

campaigns (combining compliance and education

activities) around extracurricular unpaid work, in

industries wrere the practice is relevant.

Itis recommended that at least one largeted
campaign is undertaken in the kair and beauty, retail
and hospitality industries.

It is also recommended that ore or two further
industries in which unpaid internships are preva ent
outside the scope of an authorised education or
trainirg course are targeted. The print and/or
broadcast media should be one of those industries,
other options may include legal services, advertisirg,
marketing or event managemert.



ke FWO is corcerned about the instances of urpaid
work identified ir the report, particularly as it relates to

vulnerable workers.

[Fe FWO wil also assist employees wko want to lodge
comp aints regarding unpaid work by establishing a
specia comp airt handling procedure whereby
workers wro feel trey have been denied their lawfu
ertitlements can cortact the FWO via a dedicated

email address.
[he FWO wil increase leve's of corrpliance through:

m Community awareness activities and engagement
with key industry stakeholders ard other

government Or(_]ar"\saliom.

m [he development, distribution and delivery of
specific education, social media and information
products and services and the provision of
specialised advice via the FWO advisory contact

points such as the Fair Work Infoline.

m A largeted approach to compliance activity and
building partnerstips with employee and employer
representative groups ir the hairdressing ard
beauty, hospitaity, retail and media sectors. The
FWO will work with key employers and
stakeholders in these sectors to ensure the
boundaries of employment re atiorships are

c arified, monitored and erforced.

In line with the report’s recommendations, the FWO
will a so examine opportunities to commence

comp iance activities focusing on unpaid training and
work experience in specific locations. Using
recruitment advertising and the activities of placement
intermediaries as a trigger for the identification of such
matters, the FWO will engage with these industries
and their representatives about the removal of
probems. The FWO will also monitor online job
advertisements and design strategic interventions to
assist with ensuring compliance.

4. Commencing test cases
The FWO shou'd consider instigating, where
appropriate, test cases to help provide greater clarity
and certainty in understanding the application of the
egislation to unpaid work arrangements. This should
include cases dealing with both relatively short periods
of unpaid trial work ard with lergthier internships that
may have an element of training but mostly inc'ude
productive work.

The FWO will give corsideratior to initiating
proceedings ir relatior to relevant matters that involve
exploitative unpaid work arrangements. Any decisions
to initiate proceedings wil be made in accordance
with the Fair Work Ombudsmar's Guidance Note ™ -
Litigation Policy.

The FWO has initiated legal proceedirgs previousy in
relation to unpaid work tria s. For examgle, in
Novermnber 20 2, the FWO commenced proceedings
against two Melbourre IT companies, Korsulteq Pty
Ltd and Konsulteq Upskilling & Training Services Pty
Ltd, and their operator, Pradeep Gaur, for alleged
breaches of workp ace aws relating to sham
contractirg, un awful terrrination, falsification of
records and underpayirg two foreign workers more
than §'7000. The FWO al eges that the two employees
were not paid wages during a period of purported

training over several morths during 20°0.

Tke report
recommends that FWO
focus on those businesses
that are systematically using
unpaid work arrargements
to exploit workers, and
gain competitive
advartage

www.fairwork.gov.au/unpaidwork | 5
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of unpaid work experience, internships and trial periods in Australia.

Ihe FWO will a'so continue to corsider other compliance
mechanisms as an alternative to litigation where
appropriate. For example, the FWO ertered irto ar
enforceable urdertaking with McDona d Real Estate,
Dandenorg, in December 20" 2, after the company
admitted underpaying a sa'esman more than $° 0,000
between October 20" 0 and February 207" . The salesman
was urlawfu ly required to perform an initia four week
period of unpaid work under a purported trairirg
program and was urderpaid thereafter. Under the
enforceable undertaking, the company was required to
develop processes for ensuring future compliance with
workplace laws, undertake professional audits and rectify
any underpaymerts identified, provide professional
workplace relations training for all managerial, human
resources, recruitment and payroll staff and pub ish pub ic

notices detailing their contraventiors of workplace laws.

5. Liaison with other government agencies
Ihe FWO develop more effective iaison with other
government agercies interested in or in a positior t©
influence the conduct of urpaid work arrangements,
including with the:

m Department of mmigration and Citizership (BIAC),
to alert visa holders of the potential il egality of
unpaid work ard

m Australian Competition and Consumer Commission
(ACCQO), to take a stronger position in relation to the
advertisement of employment-like internships.

The FWQ intends to liaise witk government agencies
that can influence the practice of unpaid work
arrangements. The FWO will commence discussiors
with DIAC and ACCC ard will liaise with the Australian
Public Service Commission (APSC) to ercourage the
distributior of information to APS agencies about
unpaid work arrangements ard provide any assistance
required by the APSC in deve opirg tai ored
information for this purpose.
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6. Stakeholder engagement

The FWO should engage witt a broad range of
stakeho ders, including young peop e and migrant
workers, educational institutions, and particular
industry groups.

The FWO should provide an enabling capacity which
assists compliance with the legislation within a context
of developirg best practice approaches to the issue of
work experience.

Ihe FWO will engage witk a broad range of
staketolders in order to assist others to not only
comply with their legal obligations, but to advocate for
best practice business processes, Specifically, in
addition to the sectors identified above, the FWO will;

m Frovide a free ard vo urtary educative program to
the higrer education sector. This includes a review
for corrpliance with the Fair Work Act 2009; the
de ivery of an educational semirar to relevant
personrel; the provision of a self-audit tool that
Figher educatior providers can use and distribute
to check the legitimacy of any unpaid
arrangements; ard the development of tailored
information such as a fact sheet for the Higher
[ducation sector addressirg this issue. Col aboration
with key stakeholders to develop the program will
commence in April 20" 3 with a view to commence
the prograrr in July 20°3.

m nvite emp oyers in irdustries identified as
commonly utilising unpaid work arrangements to
participate ir the FWQO's National Emgloyer
Frogram throughout the secord half of 2013. The
FWO will engage with a number of stakeholders
durirg the planning and execution of targeted
education and compliance campaigns.



Fair Work Ombudsman case
studies on unpaid work
experiences

Unpaid trial in a real estate company

A worker applied for a position as a real estate agent at
McDonald Real Estate Dandenong Pty Ltd. He was told
by the company that he would only be employed if he
attended a four-week ‘bootcamp’ training program. He
undertook this program, under the terms of a ‘training
agreement’ that stated, among other things, that
neither he as the trainee, nor the company, must
represent to the public that he was an employee or
member of the company during the training period.
He was provided with 'eaflets cortaining his details, a
photograph and the company logo, together with
company ties and a badge. He spent the four weeks
attempting to gair listings, without any assistance
from a trainer.

The worker was subsequently engaged under an
‘'employment contract’. He was paid on a commission-
only basis, despite not meeting the requirements for
such a payment arrangement under the Real Edtate
Industry Award 2010,

Following an investigation by the Fair Work
Ombudsman (FWQ), the firm agreed to pay the worker
for his work in accordance with the Award, including
for the four-week ‘training’ period. The company and
two of its directors signed an enforceable undertaking
with the FWO, agreeing among other things to
publicise their contraventiors, develop compliance
programs for any agencies in which they might be
involved, and donate $ 000 to a local Community
Legal Centre.

Recruiting firm internship

A recruiting firm was investigated by the FWO
following an advertisement that appeared on
SEEK.com.au, seeking graduates to work on a vo untary
basis for one day a week over a 6 month period. The
placement (which was not linked to any education or
training course) offered hands on experience with a
potential for job opportunities.

The firm’s HR manager explained that the internships
were ohservational in nature, with no expectations of
productive work. The interns, who would each sign
agreements that detailed the training they would
receive, would typically observe the firm’s
consultants undertaking
candidate selection and
screening, shortlisting
and reference checks,
and wou'd also sit in

Some short-term \

trials have been
interviews; but they

would not undertake
those activities themselves,
other than on a ‘dummy’
or test basis.

This account was large y corroborated by evidence
from two current and two past interns at the firm, who
confirmed that most of what they had done was of
the 'watch and learn’ variety, though in a few cases
they had done some ‘hands on’ work under
supervision.

On the basis of the investigation, the FWO was
satisfied there was neither significant benefit to the
firm from the work, nor any expectation to perform
productive work, and accordingly that there was no
employment relationship.
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Unpaid trial in a law firm

J, a law graduate with a year's experience in legal
practice, app ied for what was clear'y advertised as a
paid position with a aw firm. He was interviewed,
along with two other candidates and was asked to
complete various tests, including the preparation of a
memorandum of advice on a given set of facts. On the
evening of the day on which he was interviewed he
received an e-mail advising him that he had been
‘successful and asking bim if he was avaiable to attend
‘a week-long trial placement’ starting the following day.

J arrived the following morning, a Thursday, to find
that he was expected to work with another candidate,
who appeared to be a competitor for the same
position. They were set a number of tasks, the most
significant of which involved researching a novel
argument in a multi-million dollar matter being
handled for a client by one of the directors of the firm.
They were advised that they would receive litt e or no
supervision, but would be expected to relate their
findings to the director at the end of each day, usually
after 7.00pm.
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J put a great deal of time and effort into working on
these tasks, including over the weekend. On the
following Wednesday, their fifth day in the office, he and
his colleague presented their memo on the major
matter, to which they were asked to make some minor
changes. Some 45 minutes later, the director came out
for a cursory conversation, saying that he hoped J had
enjoyed the week there. He explained that be didn't
have time to talk, but asked J to email him a phore
number so that he cou'd call J and give him some
feedback. From this, J inferred that he had not been
successful. His colleague, it turned out, had not been
offered a position in the office either, but had been told
he was being ‘put forward'’ for another job in an
interstate office of the same firm. He was unsure
whether this would involve an actual job, or another trial,

When J subsequently contacted the firm to clarify the
terms of his ‘employment’ there, he was told that ‘the
week you worked with us is urpaid’, and that ‘the
terms of the work experience p acement was made

c ear to you during the interview’. J had no reco lection
of any conversation to that effect. Following an
investigation by the FWQ, the firm agreed to rectify
what the FWO assessed as a contravention of the
obligation to pay J in accordance with the Legal
Services Award 207 0. J was paid for his week's work
and the FWO decided to take no further action.

Fair Work
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