Dear Ms Cusack _ _
I refer to your letter of 28 March 2012 and the appended Questions on Notice.

At the outset I make the request, that my appearance before the Committes commence = .
in camerdq. :

The answers to.the Questions on Notice must be viewed in the following context: the
Office of the Inspector of the Police Integrity Commission was vacant from the 21
November 2011 untl the 1 February 2012 on which date I commenced duties.
Further the evolution of my acquaintance with the requirements of the office will have .
to some extent been disrupted by the necessity to put in place certain procedural and

. compliance reforms and the physical movement of the offices of my Inspectorate to
be co-located with the Inspectorate of ICAC, sometime in June-July 2012.
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Further as to the Quéé;tions on Notice, I have addressed them expressly and made no -
‘comment upon my predecessor’s responses to previous Questions on Notice: I trust,
however, to be in a position, if required, to comment on those previous responses.

The answers to the Questions on Notice are appended hereto.

Yours sincerely, -

The Hon David Levirie AO RFD QC
Inspector: PIC



Do you have any comment you wish to makc with r('.spi:ct to the: statutory Iumtntums
imposed on the Inspectnmte? . _

It is my present position that the statutory limitations imposed upon the Inspectorate 1aking into
account recent amendments to the legislation are sufficient. This view might change upon the

" evolution of the office as conducted by myself and of any relationship with the PIC itself as
well as other bodies which can be affected by the exercise of my ]mtsdmnon

Do you have an agreemént with respect to the ongoing communication between yoni'
office and the Police Integrity Commission? If so, conld yuu provide the Conuniﬂee with
details of this plan?

 No agreement with respect to the on,gding commﬁnicaﬁoﬁ between my office and the P{}lide
Integrity Coimmission exists nor is there any plan. ‘Certainly arrangements are in place for
purely bureaucratic efficiency relating to the making of appointments for my calling upon the

" . PIC, delivery of documentation and the like. Otherwise the notion of any formal agreement or

plan would be inconsistent, in my mpectﬁ.tl view, with the separate roles the statute provides
- for the PIC and the Inspector. - ;

The outgoing Inspector proposed to liaise with the Commonwealth Attorney General
with respect to Telecommunications (Interception and Access) Act 1979, Are you aware ’
of any response? Ha response has been received, please provide a- copy to the
Committee.

1 attach hereto a response as is referred to in the Question on Notice from Ms Kathryn :
"~ Ovington of the Commanwealth Attorney General’s Department.

Do you congider the budget allocated to 'lhe Inspector sufﬁclent to acqu.lt the statutory
functions of the Inspeclurate" .

I have no reason to conmder it not to be sufficient, It is relatively modest in my view and upon
the settling into néw premises and finalization of staffing requuements areview wﬂl be
" necessary I am sure. .

Have you set any goals or priorities for your terms as Inspector of the Polu:e Integrlty
Commission? )

First, a robust commonsense approach be adopted by my Inspectorate to the resolutlon of any
complaints from any legitimate source and that they be dealt with daspassmnately, impartially

" without the intrusion of any element of personal animosity or il will. Secondly, over the term I

presently can indicate: that I will be giving continuing and careful consideration to the ro[e of
both the Police Integrity Commission and this Inspectorate and the necessity therefor in the
light of the passage of time since the events leading to, and the presentanon of, the Report of
The Wood Royal Commlssum

‘24 April 2012.04-24

The Hon David Levine AO RFD QC
Inspector: PIC
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PIC_Inspector - Ovlngton, TSLB to Inspector PIC - Request for comments - use of lawfully
intercepted information in public hearings [SEC<UNCLASSIFIED] A
SR T TR Y Ll o mm

From: "Ovington, Kathryn" <Kathryn Qvington@ag.gov.au>
To: 'pic_inspector@dpe.nsw.gov.an" <pic _inspector@dpe.nsw.gov.an>
Date: - 29/03/2012 428 PM
_Subject: Ovington, TSLB to Inspector PIC - - Request for- comments - use of lawﬁﬂly intercepted
' " information in public hearings [SEC=UNCLASSIFIED)
CC: "Whitaker, Susan" <susan,whitaker@ag.gov.au>, “Kelly, Wendy"
<Wendy. Kelly@ag goviaw>

UNGLASSIFIED .
Dear Ins p‘ector' '

| work in the Telecommunlcations and Survelliance Law Branch of the Attorney—GeneraI's Department and
‘we are cu rrently deve Iopmg amendments to the Te!ecommumcations {lnterceptfon and Access} Act'1979 |
{TIA Act). - .

With changes to the technolegical and structural nature of the telecommunications industry, law
- enforcement and security agencles are facing increasing chatlenges - to thelr capabllrty to undertake
telecommunlcatlons Interception, In response the Department is reviewing the operation of the TiA Act.
This project is being conducted within Government and we have approval for limited in-confidence
consultation with Govern ment agencies and Departments as well s selected Industry participants. Within
New South Wales, the Department has had similar discusslons through pre-existing forums with New South
Wales Police, the Police Integrity tommlsslon, the Independent Commlsslon Against Corruption and the '
Crime Commlssion.

Your.predecessor, the Hon PJ Moss QC; wrote to the former Attorriey-General,'the Hon Robert McClelland
MP, on 4 November 2011 to express concern about the disclosure of certain lawfully intercepted
conversations in heatings by the Police Integrity Commission. In the former Inspector’s view, the material
was irrelevant to the Commission’s investigation and pubi:catlon was to the potential detriment of the -

" Interests and reputations of those involved. ’ ‘

The use of lawfully intercepted mformatlon {LI1) In puhlic hearings is and will remain a contentious area. The
Department would lke to ensure that existing powers.are unaffected as much as possible going forward )
while balancing privacy interests and ensuring public confidence In the regime. Accordingly, the Department
Is considering an option to maintain the status quo enabling the use of Lil in public hearings (that are not
prosecutions) but to require the head of that agency to approve-the use of Lil in a public hearing pirlor to a
hearing occurring. In making a decision to approve the use of Wina publlc hearing, the head of the agency.
may be required to have regard to:

the value of the LI to the investigation )

the pntentIaI damage that pubric disclosure could have on any persan, including thelr reputatmn
whether the public disclosure of the LIl will assist In the mvestlgatlon, and

the gravity of the offence under lnvestlgatton

The agency head’s powar to make such a decusfon may be supported by an abllzty to impose restrlctlons on’
the pubhcatcon of any evidence. :

We consider that including such requirements on the face of the TIA Act would create a national approach. ,

ﬁ1e:f/D:\Temp\xPGrpWise\4F74sDA9<3MTi_DOMAI_NDIfci_Po100177397412351\... 5/04/2012



- Page 2 of 2

In addition, we propose that this approach \.\iouid add integritf by assuring ;che public that decisions to use
LIl in public proceedings are considered at the highest level within agenciés,

‘We seek your comments on this proposai, on an in-confidence basis, in light of the comments made by your -
predecessor on this issue. '

Kind regards

Kathryn Ovington

Senior Legal Cificer : :
- Telecommunications and Surveillance Law Branch

Tel: 02 6141 3059 f mob: 0439 575 352 -

-If you have recelved this transmission in emor please

=il and delete all
copies, If this e-mail or any attachments have been sent
to you In error, that error does not constitute walver
of any confidentiality, privilege or copyright In respect
of information in the e-mail or attachments,

files/D\Temp\XPGrpWise\dF748DAIGMT1_DOMAINDPC2_PO100177397412351\... 5/04/2012 .




Inspector A
_ of the -
 Police Integrity Commission
OuRef CRO4AD -~

4 November 2011

The Hon Robert McClelland MP
Attorney-General R
Parliament House

- BARTON ACT 2600

Dear Attomey-GeneraI

" Re: Telecommunications (Interceptwn and Access) Act (1 979)

-1)  I'have set out bclow, for your interest, paragraphs 139-146 from my 2011 .
Annusl Report tabled in the NSW Parhament on 11 October 2011.

2)  That material wﬂl no doubt speak for 1tse1f and I need not comment further
upon it. - .

3) In view of my conclusions ‘stated in paragraphs 145-146, it occurred to me
that .you may wish to consider am_e_nding the legislation to overcome the
problems identified by me in that material.

| , _ ) :

'139).  As noted in my 2010 Annual Report (page 17), I wrote to the
Commonwealth DPP in respect of the apparent breaches by the
Commission of the ZTelecommunications (Interception and
Access) Act (1979) (Cth), identified in my Report dated 28

 January 2010 (published on the Inspector’s website). My Report
. .dealt with- complaints by the Police. Association (NSW) of

- - improper use by the Comxmsswn of lawfully intercepted
1/5 - : CR-M AD

Inspector of the Police lntegrniy Commission
_GPO Box 52135, Sydney NSW 2001
F: (02) 9232-3350 | ¥: (02) 8243-9471 | B: plc | mspector@dpc.nsw LOV.A0



telephone ?;onversaﬁons._ In that comespondence I sought the
advice of the DPP as to whether, in light of my opinions as to a
breach of that legislation, proceedings should be commenced by
the DPP against the Commission or-any officer thereof. The
advice subsequently conveyed to me by letter from the CDPP was
’ to the effect that in his opinion there was no reasonable prospect. -

of securing a conviction against the Police Integrity Commission . -
or any of its officers under section 105 of that legislation in -
respect of the publication by the. Comrmssmn of the material the

- subject of the complamt :

-140)  As also noted in my 2010 Annual Report (page 17) I had of my
-own initiative . “commenced an . ingvestigation into the

' cu'cumstances in which the Commission published in that -

[Mallard] Report, the telephone conversations. of -certain-persons
* together with the identity and personal details of those persons,
~ apparently on the basis that such persons were. parties to a
telephone conversation with a person being investigated by the
Commission; and also details sufficient to identify another person
referred to in those conversations together with potentially
adverse material relating to that person.” Subsequently, I

completed my investigation and produced a Report detailing .

my findings and recommendations. That Report appears in
the Schedule.-to this Annual Report and is also available on

the Inspector’ 8 websnte www.mspecto;_'plc DSW.ZOV.21,

- 141) For convenience, I includé below- the follomg summaty of the
. background to .and the conclusions reached in that Report,
" - including paragraphs 1-7 of my Report.

1) The Police Itegrity Commission’s Operation
Mallard "Report was presented to the NSW .
Parliament in December 2007, and thereupon made

A a public document, on the recommendatzon of the
- Commission. S :

'2)  Contained in that Report is a considerable amount
of material comprising personal details. concerning
two persons identified therein as Quenten Roberts
and Michelle Roberts, neither of whom was at any
time inder. investigation by the Commission, nor-
was either called as a witness by the Commission

- during the conduct of the Mallard hearings. There
2/s . o . . CR-04 AD

Inspector of the Police Integrity Commission
_ - GPO Box 5215, Sydrey NSW 2001
T: (02) 9232-3350|F: (02) §243-9471 | E: pic_inspector@dpe.nsw.gov.au
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© | below, a party to any such lawfully intercepted
telephone_ conversation, her involvement resting on

>

is also material concerning a person identified in the

Report only, and unceremoniously, as “Purcell’s ex- .
wife” who falls into the same category, although
such material is confined to one subject matter o
‘RArYOW COMpASS. L '

In fact, the only reason Mr and MS‘ Roberts were
identified in the C’ommission’s' ‘public Report,
together with the personal details _pet"taining to

them, was that each participated in telephone

conversations with, and at the behest of, the then
Superintendent Purcell of NSW Police, who was.
under investigation by the Commission at that time,

' ‘which telephone calls were lawfully intercepted by
* the Commission pursuani to ftelephone intercept
- warrants obtained by the Commission.

However, unlike the Roberts, thé woman referred to
as “Purceil’s ex-wife” was not, as will appear

the even more tenuous basis- that she was so-
described when mentioned in-relation to a lawﬁdly
intercepted teiephone ‘call between Pyrcell and
another police officer. Nevertheless personal
details concerning  her were published by the
Commission in its Mallard Report.

These personal détails were among- those also
published about these three _persons during the

Commission’s public kearmgs, which took pIace on

30-31 May, and, in particular, on 1 June 2007, when

the telephone calls between Purcell and each of the

Roberts weré played in full so as to be audible to
those .in the hearing room, and the text thereof

" displayed on a public monitor (subject in each case

fo deletions made by the Commission relating to
other persons mentioned therein), and when portion

" of the content of the telephone canversation referred -

1o above, in respect of “Purcell’s ex-wife”, was put

to Purcell by Counsel Asszstmg during Purcel! s -
 examination.

CR-04 AD

Insécctor of the Police Integrity C.ommission
GPO Box 5215, Sydney NSW 2001 -

T: (02) 9232-3350 | F: (02) 8243-9471 | E: pic_inspector@dpe.nsw.gov.au




. 6)° Transcripts and the airdio-fapqs relating .to the
telephone calls involving the Roberts, were then
. provided by the Commission to the representatives
of thé Media present in the hearing room. None of

this material was at any time sought to be retrieved

'lby the Commission from these recipients, and no

" restriction was placed by the Commission on the use

to whibh this material might be put by them.

7} In my opinion, the overall effect of the publzcanan of
the material in question, both in the public hearing .
and in the subsequent Report, because of the nature

B of that material, and the construcnon that might not
unreasonably be placed uponit, was capable of
damaging the interests and reputations of the three
persons publicly identified in this manner.

142) 1 concluded that the Com:mssmn had- pubhshed concerning those |
three persons, without their knowledge .or consent,” highly
_personal information which was capable of causing each of them
embarrassment, which was potentlally prejudicial to their '
interests, and damaging to their integrity and reputations, and that
there was not the slightest justification for the Commlssmn 8
conduct in so domg

143) Subsequently, I agam sought the advme of the CDPP as to
 whether, in light of my opinions as to a breach of the TIA Act,
‘proceedings should be commenced by the DPP against the
Commission or any officer thereof. The advice subsequently
conveyed to me by letter from the CDPP was to the same effect as
the previous advice, namely, that in his opinion there was no
reasonable prospect of securing a conviction against the Police
* Integrity Commission or any of its officers under that legislation.

144) The gravamen of that' and the previous advice seems to be that the
CDPP takes the view that the questlon of the relevance to an
investigation of lawfully intercepted material gathered by the

Police Integrity Commission -is a matter solely for the
Commission to determine, and that the issue of whether in the -

. circumstances the Comunission cught to have excised the
offending maienal did not bear on whether an offence had been
commltted

415 . - ' o CR-04 AD

 Inspector of the Police Integrity Commission
GPO Box 5215, Sydney NSW 2001 :
T (02)9232-3350| F: (02) 8243-9471 | E: pic_inspector@dpe.nsw.gov.au



145) This situation in my opinion gives rise to a most unsatisfactory
‘state -of affairs. As the extracts published by the Commission
from the lawfully intercepted conversations identified in my two '
Reports demonstrate, in my opinion, the Commission in each case
published personal details of and or derogatory references to a
number of persons arising out of the intercepted telephone
conversations. That material was entirely. irrelevant to the -
Commission’s investigation. The Commission nevertheless
pubhshed that irrelevant material to the potential detnment of the
interests and reputations of those invelved. '

' 146) Yet it appears that such persons are left -without remedy or -
protection under that legislation or any other law. | ’

Yours sincerely,

The Hon P ] Moss, QC
Inspector of the Police Integrity Comnﬁ§sion

515 ‘ o _ ' * CR-04 AD

) Inspector of the Police Integnty Commnss;on
GPO Box 5215, Sydney NSW 2001 -
T: (02) 9232-3350 | F: (02) 8243-9471 | E: pic_} mspecmr@dpc.nm.gov.aﬂ
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