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Mr Cl a yt o n B arr, C h air  

C o m mitt e e o n E n vir o n m e nt a n d Pl a n ni n g  

L e gi sl ati v e A s s e m bl y  

P arli a m e nt of N e w S o ut h W al e s  

B Y E M AI L: e n vir o n m e nt pl a n ni n g @ p arli a m e nt. n s w. g o v. a u  

  

T o t h e C o m mitt e e o n E n vir o n m e nt a n d Pl a n ni n g  

S u p pl e m e nt a r y q u e sti o n s: I n q uir y i nt o Mi n er al s L e gi sl ati o n A m e n d m e nt ( Off s h o r e D rilli n g a n d 

A s s o ci at e d I nf r a str u ct ur e Pr o hi biti o n) Bill 2 0 2 3 ( Bill) 

W e r ef er t o o ur a d vi c e t o S urf er s f or Cli m at e ( S F C ) of 2 9 A u g u st 2 0 2 3 (A d vi c e ), S F C’ s a n d H a n n a h 

M ar s h all’ s st at e m e nt s t o t h e C o m mitt e e d uri n g t h e h e ari n g o n 9 O ct o b er 2 0 2 3 ( H e ari n g ), a n d t h e 

C o m mitt e e’ s l ett e r of 1 1 O ct o b er 2 0 2 3 c o nt ai ni n g f o ur f urt h er q u e sti o n s dir e ct e d t o S F C.  

W e h a v e b e e n i n str u ct e d t o pr o vi d e a n s w er s t o t h o s e f o ur q u e sti o n s  o n b e h alf of S F C , w hi c h ar e 

a d dr e s s e d b el o w.  

1.  I s it y o u r u n d er st a n di n g t h at St at e b a s e d L e gi sl ati o n t h at a ct s t o “ alter, i m p air or d et r a ct ” 

f r o m d e ci si o n s of t h e C o m m o n w e alt h, a s p er s 1 0 9 of t h e C o n stit uti o n w o ul d p ut t h e St at e 

i nt o c o nfli ct wit h t h e C o m m o n w e alt h a n d t h u s i n sti g at e a C o n stit uti o n al dil e m m a ?   

1. 1  St at e l e gi sl ati o n w hi c h alt er s, i m p air s or d etr a ct s fr o m C o m m o n w e alt h l e gi sl ati o n h a s b e e n 

f o u n d t o b e ‘ dir e ctl y’ i n c o n si st e nt wit h t h e C o m m o n w e alt h l e gi sl ati o n, cr e ati n g a n i n c o n si st e n c y 

f or t h e p ur p o s e s of s 1 0 9. T hi s c o n c e pt of dir e ct i n c o n si st e n c y h a s b e e n e x a mi n e d i n, f or 

e x a m pl e, W or k H e alt h A ut h orit y v O ut b a c k  B all o o ni n g Pt y Lt d ( 2 0 1 9) 2 6 6 C L R 4 2 8; [ 2 0 1 9] H C A 

2 at [ 3 1] -[ 3 2] ( Ki ef el C J, B ell, K e a n e, N ettl e a n d G or d o n J J); J e m e n a A s s et M a n a g e m e nt ( 3) Pt y 

Lt d v C oi n v e st Lt d ( 2 0 1 1) 2 4 4 C L R 5 0 8; [ 2 0 1 1] H C A 3 3 at [ 3 9] a n d [ 4 1] ( Fr e n c h C J, G u m m o w, 

H e y d o n, Cr e n n a n, Ki e f el ( a s h er H o n o ur t h e n w a s) a n d B ell J J); Di c k s o n v T h e Q u e e n ( 2 0 1 0) 

2 4 1 C L R 4 9 1; [ 2 0 1 0 H A C 3 0] at [ 1 3] -[ 1 5]; Vi ct ori a v T h e C o m m o n w e alt h ( 1 9 3 7) 5 8 C L R 6 1 8; 

[ 1 9 3 7] H C A 8 2 at 6 3 0 ( Di x o n J).  

1. 2  I n cir c u m st a n c e s w h er e St at e l e gi sl ati o n i s i n c o n si st e nt wit h C o mm o n w e alt h l e gi sl ati o n, t h e 

St at e l e gi sl ati o n will b e a ut o m ati c all y i n v ali d t o t h e e xt e nt of t h e i n c o n si st e n c y. A n i n c o n si st e n c y 

will n ot cr e at e a C o n stit uti o n al ‘ dil e m m a’ p er s e; it m er el y m e a n s t h at t h at t h e r el e v a nt 

pr o vi si o n s of t h e St at e l e gi sl ati o n wi ll b e of n o eff e ct t o t h e e xt e nt of t h e i n c o n si st e n c y. 
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2.  D o y o u i nt er p r et t hi s pr o p o s e d Bill t o b e i nt e n d e d t o d o e x a ctl y t h at —  alt er, i m p air o r 

d etr a ct —  f r o m a n i m p e n di n g d e ci si o n f or t h e C o m m o n w e alt h ?  

2. 1  W e u n d er st a n d t h at t hi s q u e sti o n g o e s t o t h e ulti m at e i s s u e of l e g al ri s k a s s o ci at e d wit h t h e Bill. 

I n s h ort, o ur vi e w i s t h at t h er e i s n o : 

( a) C o n stit uti o n al ri s k ; n or  

( b) r el at e d ri s k of c o m p e n s ati o n cl ai m,  

a s s o ci at e d wit h t h e Bill. L e g al ri s k s h o ul d n ot b e a n  i m p e di m e nt t o it s p a s s a g e.  

2. 2  W e ar e a s k e d w h et h er t h e Bill w o ul d alt er, i m p air or d etr a ct fr o m a n ‘i m p e n di n g d e ci si o n’ of t h e 

C o m m o n w e alt h . W e a s s u m e t h at t h e C o m mitt e e m e a n s h y p ot h eti c al f ut ur e l e gi sl ati o n . W e 

r e s p o n d a s f oll o w s. 

( a) W e r el y o n o ur A d vi c e b y w a y of e x pl a n ati o n t h at t h e Bill c arri e s n o pr e s e nt i n c o n si st e n c y 

wit h C o m m o n w e alt h l e gi sl ati o n , p arti c ul arl y p ar a gr a p h s 4. 6 –  4. 8 (i n cl u si v e). T hi s 

a n al y si s a n s w er s Pr of e s s or T w o m e y’ s p oi nt a b o ut w h et h er t h e Bill w o ul d r efl e ct a n 

att e m pt t o i m p e d e t h e o p e r ati o n of C o m m o n w e alt h l a w. 1  It i s alr e a d y wit hi n t h e St at e’ s 

p o w er t o d e cli n e a p pr o v al f or t h e s e a cti viti e s.2  Pr of e s s or s T w o m e y a n d Cr o m m eli n’ s 

st at e m e nt s ot h er wi s e s e e m t o a gr e e t h at t h er e i s n o pr e s e nt i n c o n si st e n c y. 3   

( b) W e ar e n ot a w ar e of a n y r el e v a n t i m p e n di n g C o m m o n w e alt h d e ci si o n t h at mi g ht cr e at e 

i n c o n si st e n c y wit h t h e Bill.  A b s e nt a n y d et ail of a n ‘i m p e n di n g d e ci si o n’ w hi c h m a y 

pr o d u c e i n c o n si st e n c y, t h e ri s k i s at m o st h y p ot h eti c al. I n a n y c a s e, at w or st a f ut ur e 

C o m m o n w e alt h d e ci si o n mi g ht r e n d er t h e Bill i n v ali d, b ut o nl y t o t h e e xt e nt of t h e 

i n c o n si st e n c y. I n o ur vi e w t hi s w o ul d n ot f or m a r e a s o n a bl e b a si s t o a b a n d o n t h e Bill or 

n arr o w  it s o p er ati o n.  

( c) Pr of e s s or s T w o m e y a n d Cr o m m eli n a d dr e s s e d a h y p ot h eti c al s c e n ari o c o n c er ni n g t h e 

Bill’ s pr o p o s e d i n s erti o n of s e cti o n 1 0 3 A i nt o t h e P etr ol e u m ( Off s h or e) A ct 1 9 8 2 ( N S W) 

(St at e P etr ol e u m A ct ).4   T h e y c o n si d er e d a s c e n ari o w h er e t h e C o m m o n w e alt h mi g ht i n 

 

1  S e e T 2 5 . 

2  F or e x a m pl e, a pi p eli n e li c e n c e of t h e ki n d r ef err e d t o i n t h e Bill’ s pr o p o s e d s e cti o n 1 0 3 A of t h e P etr ol e u m 
( Off s h or e) A ct 1 9 8 2 (St at e P etr ol e u m A ct ) m a y alr e a d y b e r ef u s e d, p ur s u a nt t o s e cti o n 6 6 of t h e St at e 
P etr ol e u m A ct.  

3  S e e, e g, at T 2 0, “ I d o n’t kn o w t h at t h er e’ s a n y C o m m o n w e alt h l e gi sl ati o n at t h e m o m e nt t h at s p e cifi c all y 
c o nfli ct s ” ( T w o m e y); T 2 1, “B ut n or c a n o n e s a y, ‘ T hi s i s u n c o n stit uti o n al. Y o u c a n’t d o it.’ T h er e’ s n ot hi n g fir m of 
t h at n at ur e eit h er” ( T w o m e y); T 2 4, “I c a n c o nfir m, a n d it i s c ert ai nl y m y vi e w, t h at t h e c urr e nt C o m m o n w e alt h 
l e gi sl ati o n— b ot h t h e Off s h or e P etr ol e u m a n d Gr e e n h o u s e G a s St or a g e A ct a n d t h e Off s h or e Mi n er al s A ct — d o 
n ot p ur p ort t o o p er at e o ut si d e off s h or e ar e a s. I n ot h er w or d s, t h e y d o n ot a p pl y t h eir pr o vi si o n s t o t h e c o a st al 
w at er s of N e w S o ut h W al e s. S o at t h e m o m e nt t h er e' s n ot a pr o bl e m ” ( Cr o m m eli n); T 2 5, “B ef or e y o u g et 
a n y w h er e, y o u’ v e a ct u all y g ot t o h a v e s o m et hi n g t h at i s h a p p e ni n g off s h or e t h at i s a p pr o v e d b y C o m m o n w e alt h 
l e gi sl ati o n b ef or e y o u e v e n g et t o t he p oi nt of l o o k at s o m e ki n d of i n c o n si st e n c y ” ( T w o m e y).  

4  At T 2 3 –  T 2 4.  
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f ut ur e r el y o n a n e x c e pti o n i n t h e C o a st al W at er s ( St at e Titl e) A ct  1 9 8 0 ( Ct h)5  t o a ut h ori s e 

t h e c o n str u cti o n a n d u s e of pi p eli n e s i n c o a st al w at er s f or t h e tr a n s p ort a cr o s s t h e 

s e a b e d of p etr ol e u m.  T hi s s c e n ari o d o e s n ot a d d ri s k t o t h e Bill. T h e li k el y a n al y si s i n t h at 

s c e n ari o w o ul d b e t h at n o St at e li c e n c e i s r e q uir e d; t h e r el e v a nt a ut h orit y w o ul d b e 

gr a nt e d b y t h e C o m m o n w e alt h. A s s u c h t h er e w o ul d b e  n o i n c o n si st e n c y  —  s e cti o n 1 0 3 A 

of t h e St a t e P etr ol e u m  A ct si m pl y w o ul d n ot a p pl y.  

( d) Fi n all y, i n li g ht of t h e a b o v e, w e c a n n ot c o n c ei v e of a n y b a si s o n w hi c h a l e giti m at e cl ai m 

f or c o m p e n s ati o n mi g ht ari s e if i n f ut ur e t h e Bill’ s o p er ati o n i s n arr o w e d a s a r e s ult of a n 

i n c o n si st e nt C o m m o n w e alt h d e ci si o n. Ulti m at el y t h at a n al y si s w o ul d d e p e n d o n t h e d et ail 

of t h e d e ci si o n. H o w e v er , it w o ul d b e e xtr a or di n ar y if a f ut ur e d e ci si o n w er e gi v e n 

r etr o s p e cti v e a p pli c ati o n i n s u c h a w a y t h at a b u si n e s s mi g ht h a v e a n ar g u a bl e cl ai m t h at 

it s uff er e d d a m a g e a s a r e s ult of t h e pr o vi si o n s i n t h e Bill. W e ar e a w ar e of n o a n al o g o u s 

pr e c e d e nt of t hi s n at ur e. F urt h er, t o o ur k n o wl e d g e P E P -1 1 i s t h e o nl y  p er mit or  li c e n c e 

w hi c h w o ul d b e i m p a ct e d b y t h e Bill .6  T hi s al s o s p e a k s t o t h e l o w pr a cti c al ri s k of a n y 

c h all e n g e.   

2. 3  W e u n d er st a n d t h at t h e C o m mitt e e m a y b e c o n c er n e d b y t h e d efi niti o n of ‘r el e v a nt 

d e v el o p m e nt’ i n pr o p o s e d s  1 0. 1 7 of t h e E n vir o n m e nt al Pl a n ni n g a n d A s s e s s m e nt A ct 1 9 7 9 

( N S W). It r e m ai n s o ur vi e w t h at a cir c ul arit y or i n c o n si st e n c y d o e s n ot ari s e o n a pr op er 

c o n str u cti o n of t h e pr o vi si o n. H o w e v er , if t h e C o m mitt e e c o n si d er s t hi s d efi niti o n t o b e 

pr o bl e m ati c i n a s 1 0 9 s e n s e, w e w o ul d e n d or s e t h e a m e n d m e nt s t o t h at s e cti o n w hi c h h a v e 

b e e n pr o p o s e d b y t h e E n vir o n m e nt al D ef e n d er s Offi c e, i n t h eir s u b mi s si o n t o t h e C o m mitt e e 

d at e d 8 S e pt e m b er 2 0 2 3. 7   

3.  A s p er y o u r s u b mi s si o n at 2. 3( c), d o e s t h e n at ur e of t hi s Bill i n N S W ( b ei n g c o nt e m pl at e d 

b y w a y of t hi s I n q ui r y) dir e ctl y c o nt r a di ct t h e p oi nt t h at y o u m a k e h er e ? W o ul d n’t t h e 

c urr e nt Bill a s pr o p o s e d p ut t h e St a t e a n d t h e C o m m o n w e alt h i nt o dir e ct c o nfli ct of 

pri n ci pl e s a n d r ul e s, u nl e s s of c o u r s e t h e C o m m o n w e alt h a d o pt e d si mil ar fr a m e w or k s ?  

3. 1  A s n ot e d i n o ur A d vi c e, t h e Off s h or e C o n stit uti o n al S ettl e m e nt pr o vi d e s:  

 

5  S e cti o n 4( 2)( c).  

6  S e e N S W g o v er n m e nt li c e n c e d et ail s  ( at htt p s:// mi n vi e w. g e o s ci e n c e. n s w. g o v. a u/ #/ ?l o n = 1 4 5. 0 9 5 3 &l at = -
3 2. 5 9 4 0 2 & z = 5. 9 4 & b m = b m 1 &l = g e 6 1 2: y: 1 0 0, g p 5: n: 1 0 0, g p 2: n: 1 0 0,r e 1: n: 1 0 0, g p 8: y: 1 0 0, g p 8 1: y: 1 0 0, pt 6: y: 1 0 0, pt 5
: y: 1 0 0, pt 4: y: 1 0 0, pt 3: y: 1 0 0, pt 2: y: 1 0 0, pt 1: y: 1 0 0, g c 1: n:1 0 0, cl 1: n: 1 0 0, dr 2 3: n: 1 0 0, dr 2 2: n: 1 0 0, dr 2 1: n: 1 0 0, dr 2 0: n: 1 0
0, dr 1 9: y: 1 0 0 ) a n d C o m m o n w e alt h li c e n c e a n d p er mit m a p  ( at htt p s:// p u bli c. n e at s. n o pt a. g o v. a u/ M a p ). 

7  T h e s e a m e n d m e nt s h a v e al s o b e e n e n d or s e d b y Pr of e s s or s T w o m e y a n d Cr o m m eli n: s e e, e g, at T 2 0, “ I r e a d 
t h e E D O’ s s u g g e sti o n. I t hi n k t h at’ s a s e n si bl e s u g g e sti o n” ( T w o m e y); T 2 2, “A s l o n g a s t h e a m e n d m e nt di d n ot 
p ur p ort t o t a k e t h e o p e r ati o n of t hi s bill i nt o t h e off s h or e ar e a of t h e St at e, t h e n I t hi n k t h er e' s hi g h c h a n c e of 
c o n stit uti o n al v ali dit y i n c o a st al w at er s a n d o n s h or e  [ si c]” ( Cr o m m eli n); T 2 5, “H o w e v er, if t h e r ef er e n c e s t o t h e 
off s h or e ar e a w er e e x cl u d e d a s di s c u s s e d e arli er,  t h e n t h at w o ul d n o l o n g er b e a pr o bl e m” ( T w o m e y).  

https://minview.geoscience.nsw.gov.au/#/?lon=145.0953&lat=-32.59402&z=5.94&bm=bm1&l=ge612:y:100,gp5:n:100,gp2:n:100,re1:n:100,gp8:y:100,gp81:y:100,pt6:y:100,pt5:y:100,pt4:y:100,pt3:y:100,pt2:y:100,pt1:y:100,gc1:n:100,cl1:n:100,dr23:n:100,dr22:n:100,dr21:n:100,dr20:n:100,dr19:y:100
https://minview.geoscience.nsw.gov.au/#/?lon=145.0953&lat=-32.59402&z=5.94&bm=bm1&l=ge612:y:100,gp5:n:100,gp2:n:100,re1:n:100,gp8:y:100,gp81:y:100,pt6:y:100,pt5:y:100,pt4:y:100,pt3:y:100,pt2:y:100,pt1:y:100,gc1:n:100,cl1:n:100,dr23:n:100,dr22:n:100,dr21:n:100,dr20:n:100,dr19:y:100
https://minview.geoscience.nsw.gov.au/#/?lon=145.0953&lat=-32.59402&z=5.94&bm=bm1&l=ge612:y:100,gp5:n:100,gp2:n:100,re1:n:100,gp8:y:100,gp81:y:100,pt6:y:100,pt5:y:100,pt4:y:100,pt3:y:100,pt2:y:100,pt1:y:100,gc1:n:100,cl1:n:100,dr23:n:100,dr22:n:100,dr21:n:100,dr20:n:100,dr19:y:100
https://minview.geoscience.nsw.gov.au/#/?lon=145.0953&lat=-32.59402&z=5.94&bm=bm1&l=ge612:y:100,gp5:n:100,gp2:n:100,re1:n:100,gp8:y:100,gp81:y:100,pt6:y:100,pt5:y:100,pt4:y:100,pt3:y:100,pt2:y:100,pt1:y:100,gc1:n:100,cl1:n:100,dr23:n:100,dr22:n:100,dr21:n:100,dr20:n:100,dr19:y:100
https://public.neats.nopta.gov.au/Map
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T h e C o m m o n w e alt h a n d t h e St at e s s h o ul d tr y t o m ai nt ai n, a s f ar a s pr a cti c a bl e , c o m m o n 

pri n ci pl e s, r ul e s a n d pr a cti c e s i n r e g ul ati n g a n d c o ntr olli n g off s h or e mi ni n g b e y o n d t h e 

b a s eli n e  of A u str ali a’ s t errit ori al s e a.   

( E m p h a si s a d d e d.) 

3. 2  N ot hi n g i n t hi s cr e at e s a p o siti v e o bli g ati o n o n t h e St at e t o e n s ur e t h at it s l e gi sl ati o n i s i n 

c o m pl et e a c c or d a n c e wit h C o m m o n w e alt h l e gi sl ati o n. F urt h er, u nli k e s 1 0 9 of t h e C o n stit uti o n, 

t h e S ettl e m e nt d o e s n ot e vi n c e a n i nt e nti o n f or C o m m o n w e alt h t o pr e v ail a b o v e St at e 

l e gi sl ati o n. H a d t h e writ er s of t h e S ettl e m e nt i nt e n d e d t o i m p o s e a p o siti v e o bli g ati o n o n t h e 

St at e s, t h at w o ul d h a v e b e e n e x pli citl y i n cl u d e d i n t h e w or di n g of t h e S ettl e m e nt.  

3. 3  F urt h e r m or e, t h at t h e St at e s s h o ul d tr y t o m ai nt ai n c o m m o n pri n ci pl e s, r ul e s a n d pr a cti c e s, a s 

f ar a s pr a cti c a bl e, wit h t h e C o m m o n w e alt h s h o ul d n ot b e pr o hi biti v e of a St at e f or gi n g a n e w 

p at h, e s p e ci all y o n e wit h s u c h l a u d a bl e ai m s a s t h e Bill. If p a s s e d, t h e B ill w o ul d b e pr e c e d e nt 

s etti n g. It i s p o s si bl e, i n f a ct, t h at ot h er St at e s w o ul d p a s s si mil ar l e gi sl ati o n  a n d e v e nt u all y t h e 

C o m m o n w e alt h . 

3. 4  I n a n y e v e nt, t h e N S W St at e g o v er n m e nt h a s alr e a d y a d o pt e d p oli ci e s ( a s f ar b a c k a s 2 0 2 0), 

w hi c h i n di c at e t h at it gi v e s o nl y li mit e d s u p p ort n e w off s h or e c o al a n d p etr ol e u m e x pl or ati o n a n d 

mi ni n g 8  a n d g a s e x pl or ati o n a n d pr o d u cti o n. 9    

4.  W h at dir e ct i m p a ct d o y o u f o r e s e e f o r t h e N S W Mi ni st er, wit hi n t h e J oi nt A ut h o rit y a s p er 

t h e Off s h o r e C o n stit uti o n al S ettl e m e nt i n y o u r s u b mi s si o n at p oi nt s 2. 1 t h r o u g h t o 3. 2, if 

t h e pr o p o s e d Bill i n N S W i s e n a ct e d, gi v e n t h at t h e N S W Mi ni st er’ s p o siti o n f or f ut ur e 

( a n d c urr e nt) pr o p o s al s wit h r e g ar d t o p et r ol e u m e x pl o r ati o n a n d e xt r a cti o n u n d er t h e 

Bill w o ul d b e t o s a y “ n o ” t o a n y a n d all a p pli c ati o n s ?  D o e s  t hi s f u n d a m e nt all y 

e xti n g ui s h t h e p u r p o s e of t h e J oi nt A ut h orit y i n i n st a n c e s of p et r ol e u m e x pl or ati o n or 

pr o d u cti o n a p pli c ati o n s ?  

4. 1  A s di s c u s s e d  i n o ur A d vi c e, t h e Bill p ur p ort s t o l e gi sl at e o nl y i n r e s p e ct of t h e N S W c o a st al 

w at er s , p ur s u a nt t o t h e p o w er s of t h e St at e c o nf err e d i n t h e t er m s of t h e Off s h or e C o n stit uti o n al 

S ettl e m e nt  a n d b y t h e C o a st al W at er s ( St at e P o w er s) A ct 1 9 8 0 ( Ct h).1 0  H o w e v er, a s n ot e d  b y 

Pr of e s s or Cr o m m eli n i n hi s e vi d e n c e t o t h e C o m mitt e e, 1 1  t h e J oi nt A ut h ority i s a c o n str u ct of t h e 

 

8  Off s h or e E x pl or ati o n a n d Mi ni n g –  P oli c y ( F e br u ar y 2 0 2 2): 
htt p s:// w w w.r e s o ur c e sr e g ul at or. n s w. g o v. a u/ sit e s/ d ef a ult/fil e s/ 2 0 2 2 -1 0/ p oli c y -off s h or e -e x pl or ati o n -a n d -
mi ni n g 0. p df . S e e al s o Str at e gi c St at e m e nt of C o al E x pl or ati o n a n d Mi ni n g i n N S W ( 2 0 2 0): 
htt p s:// w w w.r e s o ur c e sr e g ul at or. n s w. g o v. a u/ sit e s/ d ef a ult/fil e s/ 2 0 2 2 -1 1/ str at e gi c -st at e m e nt -o n -c o al -e x pl or ati o n -
a n d -mi ni n g -i n-n s w. p df .  

9  F ut ur e of G a s St at e m e nt ( 2 0 2 1): htt p s:// w w w. n s w. g o v. a u/ sit e s/ d ef a ult/fil e s/ 2 0 2 1 -
0 7/ F ut ur e % 2 0 of % 2 0 G a s % 2 0 St at e m e nt. p df .  

1 0  S e e s 5.  

1 1  T 2 4.  

https://www.resourcesregulator.nsw.gov.au/sites/default/files/2022-10/policy-offshore-exploration-and-mining_0.pdf
https://www.resourcesregulator.nsw.gov.au/sites/default/files/2022-10/policy-offshore-exploration-and-mining_0.pdf
https://www.resourcesregulator.nsw.gov.au/sites/default/files/2022-11/strategic-statement-on-coal-exploration-and-mining-in-nsw.pdf
https://www.resourcesregulator.nsw.gov.au/sites/default/files/2022-11/strategic-statement-on-coal-exploration-and-mining-in-nsw.pdf
https://www.nsw.gov.au/sites/default/files/2021-07/Future%20of%20Gas%20Statement.pdf
https://www.nsw.gov.au/sites/default/files/2021-07/Future%20of%20Gas%20Statement.pdf
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4 2 1 8 6 1 0 v 2  

r el e v a nt C o m m o n w e alt h l e gi sl ati o n 1 2  a n d o p er at e s o nl y wit h r e s p e ct t o t h e off s h or e ar e a; t h e 

J oi nt A ut h orit y h a s n o r ol e i n t h e c o a st al w at er s of t h e St at e.  

4. 2  If t h e Mi ni st er, i n hi s or h er  di s cr eti o n a s p art of t h e J oi nt A ut h orit y, s a y s “ n o” t o all a p pli c ati o n s 

i n i n st a n c e s of p etr ol e u m or pr o d u cti o n a p pli c ati o n s i n c o n n e cti o n wit h t h e off s h or e ar e a, t h e n 

t h at i s t h e Mi ni st er’ s pr er o g ati v e a n d i s n ot g o v er n e d or i nf or m e d b y t h e o p er ati o n s of t h e Bill.  

T h e Bill st at e s t h at t h e Mi ni st er m u st n ot gr a nt li c e n s e s a n d/ or p er mit s u n d er t h e pr o vi si o n s of 

t h e P etr ol e u m ( Off s h or e) A ct 1 9 8 2 ( N S W) a n d t h e Off s h or e Mi n er al s A ct 1 9 9 9 ( N S W) t h at d e al 

wit h a p pli c ati o n s r el ati n g t o c o a st al w at er s  —  it d o e s n ot p ur p ort t o g o v er n t he Mi ni st er’ s 

di s cr eti o n wit h r e s p e ct t o t h e off s h or e ar e a. T o t h e e xt e nt t h at t h e Mi ni st er t a k e s a n y ‘ st a n di n g’ 

n e g ati v e p o siti o n o n off s h or e a cti vit y g o v er n e d b y t h e J oi nt A ut h orit y, t h at w o ul d b e m or e li k el y 

i nf or m e d b y t h e St at e’ s pr e-e xi sti n g p oli c y p o siti o n. 1 3  It w o ul d n ot b e a c o n s e q u e n c e of t h e Bill. 

4. 3  T h e p ur p o s e of t h e J oi nt A ut h orit y t h er ef or e i s n ot, a n d c a n n ot, b e e xti n g ui s h e d b y t h e o p er ati o n 

of t h e Bill. N or d o e s it cr e at e a n o bli g ati o n o n t h e Mi ni st er t o p erf or m t h eir f u n cti o n i n t h e J oi nt 

A ut h orit y i n a n y p arti c ul ar m a n n er. T h e Bill’ s o p er ati o n i s c o nfi n e d t o St at e l e gi sl ati o n o p er ati n g 

i n c o a st al w at er s.  

4. 4  R e g ar dl e s s, it u nli k el y t h at t h e Mi ni st er will b e r e q uir e d t o a gr e e or di s a gr e e wit h a n a p pli c ati o n 

i n t h e off s h or e ar e a of N S W i n t h e f ut ure. C urr e ntl y, t h er e i s o n e p er mit p e n di n g a p pli c ati o n i n 

t h e off s h or e ar e a of N S W: P E P -1 1 . Of pr e vi o u s li c e n s e s w hi c h h a v e b e e n gr a nt e d i n t h e N S W 

off s h or e ar e a, t h er e w a s s o m e s ei s mi c t e sti n g d o n e i n t h e Cl ar e n c e -M or et o n B a si n, w hi c h 

a p pli c ati o n w a s gr a nt e d i n 1 9 6 9, t h at w a s d o n e pri m aril y o n s h or e wit h a s m all ar e a off s h or e. 1 4  

T h e s e h a v e b e e n t h e o nl y t w o li c e n s e s gr a nt e d i n r e s p e ct of t h e off s h or e ar e a of w hi c h w e ar e 

a w ar e.  

4. 5  I n li g ht of t h e a b o v e, t h e si m pl e a n s w er t o q u e sti o n 4 i s n o, t h e Bill will n ot aff e ct t h e o p er ati o n 

of t h e J oi nt A ut h orit y. 

Y o ur s si n c er el y  

H a n n a h M ar s h all  
P art n er  
 

 

1 2  S e e Off s h or e P etr ol e u m a n d Gr e e n h o u s e G a s St or a g e A ct 2 0 0 6 ( Ct h), s 5; Off s h or e Mi n er al s A ct 1 9 9 4 ( Ct h), 
s  3.  

1 3  Off s h or e E x pl or ati o n a n d Mi ni n g –  P oli c y ( F e br u ar y 2 0 2 2): 
htt p s:// w w w.r e s o ur c e sr e g ul at or. n s w. g o v. a u/ sit e s/ d ef a ult/fil e s/ 2 0 2 2 -1 0/ p oli c y -off s h or e -e x pl or ati o n -a n d -
mi ni n g 0. p df . 

1 4  Y a m b a -E v a n s H e a d m ari n e s ei s mi c s ur v e y n o. 1, Cl ar e n c e -M or et o n B a si n : 
htt p s:// s e ar c h. g e o s ci e n c e. n s w. g o v . a u/r e p ort/ R 0 0 0 2 1 5 1 1.  

 

Ali c e O s b o r n e  
L a w y er

https://www.resourcesregulator.nsw.gov.au/sites/default/files/2022-10/policy-offshore-exploration-and-mining_0.pdf
https://www.resourcesregulator.nsw.gov.au/sites/default/files/2022-10/policy-offshore-exploration-and-mining_0.pdf
https://search.geoscience.nsw.gov.au/report/R00021511



