
Inquiry into the reputational impact on an individual being 
adversely named in an ICAC investigation

Additional questions for ICAC witnesses provided to the ICAC on 7 October
2020

Question proposed to the Chief Commissioner:
1. How many complaints have been made to or referred to the ICAC for each year since the 

commencement of the ICAC in 1988 until present?

Although established in 1988 by the Independent Commission Against Corruption Act 1988 
(the ICAC Act), the Commission did not commence operations until March 1989. Table A sets 
out the number of complaints and reports of suspected corrupt conduct received by the 
Commission in the period from March 1989 to 30 June 2020.

Questions proposed to the Chief Commissioner and Mr Waldon:
These questions are regarding the two documents being Annexures "A" and "B" to Mr Richard 
Poole's submission [Submission 14].

2. At the time the two documents were created, was the ICAC aware that legislation would 
be introduced into Parliament that, if enacted, would have the effect of preventing the 
proposed court orders being made?

The two documents referred to in this and following questions are:
A. a letter dated 23 April 2015 from the Crown Solicitor's Office to Messrs Price, Hilliard, 

Batrouney and Morris concerning litigation involving the Commission and Messrs 
Travers Duncan, John McGuigan, Richard Poole, John Atkinson and John Kinghorn 
(Document A - copy attached); and

B. a notice dated 6 May 2015 from the President of the Court of Appeal concerning a 
declaration proposed to be made in the matters of Duncan, McGuigan and Atkinson 
(Document B - copy attached).

In responding to the question, it is helpful to set out relevant contextual information.

In July 2013 the Commission published its Operation Jasper report Investigation into the 
conduct of Ian Macdonald, Edward Obeid senior, Moses Obeid and others (the Jasper Report).

In the Jasper report the Commission made a number of factual findings concerning the 
conduct of Messrs Duncan, McGuigan, Poole, Atkinson and Kinghorn. The Commission found 
that they knew that, if the NSW Government found out that the Obeids had been involved in 
the creation of the Mount Penny tenement or in the allocation of the Mount Penny 
exploration licence or had a beneficial interest in the Mount Penny tenement, the NSW 
Government might take action to set aside the Mount Penny exploration licence or not grant 
a mining lease in which case the assets of Cascade, of which they were investors, would be 
jeopardised. The Commission found that they therefore intended to hide from the NSW 
Government and relevant public officials the Obeid family involvement and took various steps
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with the intention of deceiving relevant public officials or public authorities (see pages 148 - 
153 of the Jasper report).

The Commission found that the conduct of each of Messrs Duncan, McGuigan, Poole, Atkinson 
and Kinghorn was corrupt conduct for the purpose of s 8(2) of the ICAC Act because their 
conduct could have adversely affected, either directly or indirectly, the exercise of official 
functions by any public official or public authority reviewing the creation of the Mount Penny 
tenement or the grant of exploration licences over that tenement or the official functions of 
any public official or public authority considering whether to grant a mining lease over the 
tenement and could also involve fraud and/or company violations. In each case, these the 
findings with respect to s 8(2) of the ICAC Act were based on the Commission's then 
interpretation of that section as including conduct of a person who was not a public official 
where such conduct could adversely affect, either directly or indirectly, the "efficacy" of the 
exercise of official functions.

For the purposes of s 9(l)(a) of the ICAC Act the Commission was satisfied that the conduct 
could constitute either a criminal offence of obtaining a financial advantage by deception 
contrary to s 192E(l)(b) of the Crimes Act 1900 or an offence under s 184(1) of the 
Corporations Act 2001.

In October 2013, Messrs Duncan, McGuigan, Poole, Atkinson and Kinghorn commenced 
proceedings in the NSW Supreme Court seeking a declaration that the corrupt conduct 
findings made against them in the Commission's Operation Jasper report were wrong in law 
and a nullity.

On 29 July 2014, the Supreme Court made orders dismissing with costs the summonses filed 
by Messrs Duncan, McGuigan, Poole and Atkinson (see Duncan & Ors v ICAC [2014] NSWSC 
1018).

The Supreme Court found however that the elements of s 184(1) of the Corporations Act 2001 
had not been satisfied on the basis that, even accepting the directors were "intentionally 
dishonest" in their dealings that did not occur in the exercise of any of their powers as 
directors, nor in the discharge of any of those duties (see [207]). As the finding of corrupt 
conduct against Mr Kinghorn rested on the Commission being satisfied that his conduct could 
constitute or involve an offence under s 184(1) of the Corporations Act 2001 and not also 
under s 192E(l)(b) of the Crimes Act 1900, the Supreme Court made a declaration that the 
corrupt conduct finding made against him was not made according to law and was a nullity.

Messrs Duncan, McGuigan, Poole and Atkinson each filed a summons seeking leave to appeal. 
The Commission filed a summons seeking leave to appeal the decision concerning Mr 
Kinghorn on the basis that the Court had erred in its interpretation of s 184(1) of the 
Corporations Act 2001.

On 15 April 2015, before the appeals could be heard, the High Court judgement in ICAC v 
Cunneen was delivered.

As the Commission then had no arguable basis to sustain its appeal in the Kinghorn 
proceedings the Commission consented to the dismissal of its summons seeking leave to 
appeal (see page 4 of Document A). The consent orders were filed on 28 April 2015. That 
brought an end to the Kinghorn proceedings. It is however relevant to note that in the 
subsequent decision of Duncan v ICAC [2016] NSWCA 143, the Court of Appeal disagreed with
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the primary judge's interpretation of s 184(1) of the Corporations Act 2001 and found that a 
deliberate failure to disclose relevant information in circumstances where there is a duty of 
disclosure and with full knowledge of the relevant facts could be seen to be "intentionally 
dishonest" for the purpose of that section. In these circumstances, had the Commission's 
appeal with respect to Mr Kinghorn proceeded, it is likely the appeal would have been 
successful.

As noted in Document A, although the Commission was prepared to consent to orders 
granting leave to Messrs Duncan, McGuigan, Atkinson and Poole to appeal, allowing their 
appeals, setting aside the primary judge's orders and declaring in their place that the corrupt 
findings against them were invalid, it was, for the reasons set out in Document A, necessary 
for their matters to be dealt with by a panel of three judges of the Court of Appeal.

The Commission was concerned that the High Court decision in Cunneen impacted upon a 
number of past investigations and two then current investigations, being operations Spicer 
(investigation into NSW liberal Party electoral funding for the 2011 State election campaign 
and other matters) and Credo (investigation into dealings between Australian Water Holdings 
Pty Ltd and Sydney Water and related matters), in both of which public inquiries had been 
conducted. The Commission was also concerned that the decision in Cunneen restricted the 
conduct that could be investigated by the Commission in the future.

It was public knowledge that the Commission wanted the NSW Government to amend the 
ICAC Act in light of the High Court decision in Cunneen and that such amendment should 
operate retrospectively.

On 20 April 2015, the Commission issued a public statement regarding the High Court decision 
in Cunneen in which the Commission advised that it had made a submission to the NSW 
Government to consider, as a matter of priority, amending s.8(2) of the ICAC Act to ensure the 
section could operate in accordance with what the Commission contended was its intended 
scope and that any such amendment operate retrospectively (Document C - copy attached).

The fact the Commission had made such a submission to the NSW Government was 
specifically brought to the attention of Messrs Duncan, McGuigan, Atkinson, Poole and 
Kinghorn on 23 April 2015 (see page 2 of Document A).

While the Commission hoped that the NSW Government would accept its submission and 
amend the ICAC Act, as at 23 April 2015 (the date of Document A), the Commission did not 
know what if any legislation might be introduced into Parliament in response to the High Court 
decision in Cunneen let alone how any such legislation might affect the orders proposed in 
Document A.

On 25 April 2015 the then Premier, the Hon Mike Baird, was reported in the Weekend 
Australian as being open to retrospective legislation that would overcome the judgement in 
Cunneen (Document D - copy attached).

Commission records indicate that on 27 April 2015 Commissioner Latham met with Premier 
Baird and was advised that the Premier's current intention was to introduce legislation into 
Parliament when Parliament resumed that would preserve past findings of corrupt conduct. 
The precise timing of when such legislation would be introduced into Parliament was not 
communicated to the Commission and the Commission was not provided with a draft of any 
legislation or given details of the content of the proposed legislation.
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On 4 May 2015, the proceedings involving Messrs Duncan, McGuigan, Atkinson and Poole 
were adjourned for the purpose of constituting a bench of three judges of the NSW Court of 
Appeal to make orders to finalise the matters.

On 5 May 2015, the Department of Premier and Cabinet (DPC) provided the Commission with 
a "confidential consultation draft" of the Independent Commission Against Corruption 
Amendment (Validation) Bill 2015 (the Bill). The Commission was advised that the 
Government "may" introduce the Bill into Parliament as early as 6 May 2015 although the 
advice was that the timing had not been confirmed.

On 7 May 2015, the Commission was formally notified by DPC that the Independent 
Commission Against Corruption Amendment (Validation) Act 2015 (the Validation Act) was 
passed by both Houses, assented to, and came into force, on 6 May 2015.

3. At the time these two documents were created, did the ICAC have any reason to believe the 
proposed court orders would not be made? If yes, what were those reasons and when did 
the ICAC become aware of them?

As noted above, the proposed orders in the Kinghorn matter were made by way of consent 
orders filed on 28 April 2015.

At the time Document A was created (23 April 2015), while the Commission hoped that the 
NSW Government might amend the ICAC Act, it had no commitment from the Government as 
to whether or in what way the ICAC Act would be amended. As of 23 April 2015, being the 
date on which Document A was created, the Commission's position was as stated in that 
document and the Commission had no reason to believe the proposed orders would not be 
made.

As noted in response to Question 2 above, by the afternoon of 5 May 2015, the Commission 
was aware that the NSW Government intended to introduce an amending Bill into Parliament 
and was aware of the terms of the Bill. The Commission was also aware as of that date that if 
the Bill, in the form provided to the Commission, was passed by the Parliament then, once it 
became law, there would be a proper basis for the Commission not to consent to the orders 
previously proposed by the Commission in Document A with respect to Messrs Duncan, 
McGuigan, Atkinson and Poole.

Document B is dated 6 May 2015. Either during the course of that day or early the following 
day the Commission became aware that the Validation Act had been passed and received 
assent. As a result, the Commission's position had changed and there was then a proper basis 
for resisting any orders of the kind proposed in Document B with respect to Mesrs Duncan, 
McGuigan, Atkinson and Poole.

4. When did the ICAC become aware that legislation would be introduced into Parliament that, 
if enacted, would have the effect of preventing the proposed court orders being made?

See response to Question 2 above.
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5. When did the ICAC become aware of when the validation legislation would be introduced 
into Parliament?

See response to Question 2 above.

6. When did the ICAC notify the other parties to the litigation of the timing of this legislation 
being introduced into Parliament?

Document A put Messrs Duncan, McGuigan, Atkinson, Poole and Kinghorn on notice that the 
Commission had made a submission to the NSW Government requesting it consider, as a 
matter of priority, amending s 8(2) of the ICAC Act with retrospective effect.

Messrs Duncan, McGuigan, Atkinson and Poole were notified once the Commission was 
advised that the Validation Act had been passed and granted assent.

7. When did the ICAC notify the Court of the timing of this legislation being introduced into 
Parliament?

The matters involving Messrs Duncan, McGuigan, Atkinson and Poole came on before the 
Court of Appeal on 8 May 2015. At that time the Court of Appeal was formally advised by the 
Commission's legal representatives that the Validation Act had been passed and received 
assent.

8. Were the parties to this litigation the only persons and bodies with then-current litigation 
on foot to have ICAC findings set aside?

Of the parties referred to, Mr Kinghorn was the only person to have his finding of corrupt 
conduct declared a nullity (see Duncan & Ors v ICAC [2014] NSWSC 1018). None of the other 
parties, or any other party with litigation on foot during the relevant period, had any findings 
made by the Commission set aside.

9. Was any other person affected by the validation legislation in the same way as the other 
parties to this proceeding? If yes, how many persons were so impacted?

On 30 April 2015, each of Andrew Poole, Craig Ransley and Michael Chester filed a summons 
in the NSW Supreme Court seeking declarations that the corrupt conduct findings made 
against them in the Commission's August 2013 Operation Acacia report were wrong in law 
and a nullity. These summonses were filed as a result of the High Court decision in Cunneen.

Following enactment of the Validation Act, consent orders were filed in September 2015, 
discontinuing the proceedings involving Messrs Poole and Chester on the basis that each party 
bear its own costs. Mr Ransley did not respond to an invitation to agree to discontinue 
proceedings. On 28 September 2015, orders were made in the Supreme Court dismissing his 
summons with costs.

The Validation Act amended the ICAC Act to validate anything done or purporting to have 
been done by the Commission prior to 15 April 2015 that would have been validly done if
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corrupt conduct included conduct that adversely affects or could adversely affect the 
"efficacy" of the exercise of official functions.

Between 1989 and 2015 the Commission made over 1,200 findings of corrupt conduct 
affecting over 800 individuals. An analysis of those corrupt conduct findings undertaken in 
June 2015 for the Independent Panel on Review of the ICAC identified findings of corrupt 
conduct made against 128 people in 37 reports in circumstances where the conduct solely 
affected the "efficacy" of the exercise of public official functions. The effect of the Validation 
Act was to "validate" those corrupt conduct findings.

10. Did the ICAC work with the government in the framing of the validation legislation?

The Commission was not involved in drafting the Bill.

11. What was the full involvement of the ICAC in the development of the scope and content of 
the validation legislation?

The Commission did not develop the scope and content of the validation legislation. That was 
a matter for the NSW Government. As noted in response to Question 2, the Commission made 
a submission to the NSW Government requesting the ICAC Act be amended and that such 
amendment operate retrospectively.

12. In relation to the current jurisdiction of the ICAC, do you agree that the current legislation 
in substance embodies "what Justice Gaegler had said" in the Cunneen matter? [See 
evidence of Mr McClintock, p53 about halfway down the page].

Mr McClintock gave the following evidence at page 53 of the transcript of the Committee's 
proceedings on 18 September 2020:

That was the basis upon which Mr Gleeson and I made the recommendations that 
ultimately became legislation in relation to — we basically adoptedwith some 
modifications, what Justice Gageler had said. I can give you the reference. It was to 
pick up things about not so much what Ms Cunneen had done — It is subsection 2A of 
section 8 of the Act.

The Commission agrees that s 8(2A) of the ICAC Act embodies in substance matters identified 
by Gageler J in Cunneen.

Section 8(2A) was inserted into the ICAC Act by the Independent Commission Against 
Corruption Amendment Act 2015 (the 2015 Amendment Act). Section 8(2A) expanded the 
definition of "corrupt conduct" to conduct of any person (whether or not a public official) that 
impairs or that could impair, public confidence in public administration and which could 
involve any of the following matters:

a) collusive tendering,
b) fraud in relation to applications for licences, permits or other authorities under 

legislation designed to protect health and safety or the environment or designed to 
facilitate the management and commercial exploitation of resources,
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c) dishonestly obtaining or assisting in obtaining, or dishonestly benefiting from, the 
payment or application of public funds for private advantage or the disposition of 
public assets for private advantage,

d) defrauding the public revenue,
e) fraudulently obtaining or retaining employment or appointment as a public official.

Section 8(2A) gave effect to Recommendation 1 in the 30 July 2015 report of the Independent 
Panel on Review of the ICAC (the Review Report).

Paragraphs 5.4.3 and 5.4.4 of the Review Report refer to the judgement of Gageler J in 
Cunneen. Reference is made to Gageler J noting that limiting s8(2) of the ICAC Act to 
conduct which affects the probity of the exercise of official functions would exclude from 
the scope of corrupt conduct fraud, such as widespread collusion among tenderers for 
government contracts and serious and systemic fraud in applications for licences, permits 
or clearances under statutes designed to protect health or safety or designed to facilitate 
the management and commercial exploitation of resources.

The Independent Panel noted that his examples are cases of serious fraud, for private 
gain, practised upon public administration, which have the potential to undermine its 
capacity to serve or protect the public interest. The Independent Panel considered 
this was something that could, and should, properly be regarded as corruption. That 
gave rise to Recommendation 1.
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TABLE A - number of complaints and reports received by the Commission in the 
period from March 1989 to 30 June 2020

Financial Year Complaints - section 10 Reports - section 11 Total
1989-90 916 175 1091
1990-91 761 2908 3669
1991-92 942 2962 3904
1992-93 1087 3951 5038
1993-94 642 6245 6887
1994-95 724 7125 7849
1995-96 990 9643 10633
1996-97 1190 5411 6601
1997-98 1168 1736 2904
1998-99 1091 1490 2581
1999-00 1000 1534 2534
2000-01 959 411 1370
2001-02 1014 394 1408
2002-03 1113 620 1733
2003-04 1527 677 2204
2004-05 1527 516 2043
2005-06 1329 495 1824
2006-07 1235 522 1757
2007-08 1655 579 2234
2008-09 1522 674 2196
2009-10 1555 586 2141
2010-11 1512 638 2150
2011-12 1403 812 2215
2012-13 1400 756 2156
2013-14 1700 674 2374
2014-15 1544 641 2185
2015-16 1093 605 1698
2016-17 1096 650 1746
2017-18 1264 646 1910
2018-19 1220 789 2009
2019-20 1037 728 1765
Total 37216 55593 92809

Sensitive



NSW
GOVERNMENT

Crown
Solicitor’s
Office

23 April 2015

 

 
 

 

 

 
 

 
 

 

 
 

 

By email

Dear all

Duncan v Independent Commission Against Corruption 
McGuigan and Poole v Independent Commission Against Corruption 
Cascade Coal and Ors v Independent Commission Against Corruption 
Atkinson v Independent Commission Against Corruption 
Independent Commission Against Corruption v Kinghorn

I refer to the High Court judgment in Independent Commission Against Corruption v 
Cunneen [2015] HCA 14 ("Cunneerf) and to the correspondence that has been sent by the 
parties since the delivery of judgment regarding the implications of that judgment for the 
above proceedings.

The purpose of this letter is to set out the Commission's position on the following two issues:

• the effect of Cunneen on the five proceedings listed above; and

• the appropriate process for now resolving or otherwise dealing with each of the five 
proceedings.

Beyond addressing these matters, I do not propose to respond in detail to the various 
criticisms of the Commission that have been made in recent correspondence from the 
parties. I observe, however, that it has been necessary for the Commission to give careful 
consideration to the substantive and procedural implications of Cunneen, which differ as
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between the different proceedings, as explained in more detail below. The Commission does 
not accept the suggestion that it has delayed unduly in responding to Cunneen, let alone the 
suggestion that it has done so for an improper purpose.

Effect of Cunneen

In Cunneen, a majority of the High Court concluded that, in order for conduct to "adversely 
affect" the exercise of official functions within the meaning of s. 8(2) of the Independent 
Commission Against Corruption Act 1988 Q'ICAC Act'), it must adversely affect the "probity" 
of the exercise of those official functions: at [3], On the majority's construction, the 
"probity" of the exercise of those official functions is only adversely affected where the 
exercise of official functions constitutes or involves conduct failing within s. 8(l)(b) (the 
dishonest or partial exercise of functions) or s. 8(l)(c) (a breach of public trust) or s. 8(l)(d) 
(the misuse of information or material that he or she has acquired in the course of his or her 
official functions, whether or not for his or her benefit or for the benefit of any other 
person): see, for example, Cunneen at [42], [46], [55], [62].

As announced publicly on 20 April 2015, the Commission has made a submission to the 
NSW Government to consider, as a matter of priority, amending s. 8(2) with retrospective 
effect Of course, the law as declared by the High Court in Cunneen stands unless and until 
it is amended by appropriate legislation.

Based on the law as it currently stands, the Commission's position is that the following 
findings made by it in its report Investigation into the conduct of Ian Macdonald, Edward 
Obeid Senior, Moses Obeid and others, dated July 2013, were beyond power:

• that Mr Travers Duncan engaged in corrupt conduct within the meaning of the 
ICACAct (which finding is the subject of the Duncan proceedings);

• that Mr John Kinghom engaged in corrupt conduct within the meaning of the ICACAct 
(which finding is the subject the Kinghom proceedings);

• that Mr John McGuigan engaged in corrupt conduct within the meaning of the ICACAct 
(which finding is the subject of the McGuigan proceedings);

• that Mr Richard Poole engaged in corrupt conduct within the meaning of the ICACAct 
(which finding is also the subject of the McGuigan proceedings); and

• that Mr John Atkinson engaged in corrupt conduct within the meaning of the ICACAct 
(which finding is the subject of the Atkinson proceedings).

Accordingly, based on the law as it currently stands, the Commission would consent to 
orders:

• granting leave to appeal in the Duncan, McGuigan and Atkinson proceedings, allowing 
the appeals, setting aside the primary judge's orders in those proceedings and, in place 
of those orders, declaring the corrupt conduct findings against Messrs Duncan, 
McGuigan, Poole and Atkinson invalid. The issue of costs should be dealt with 
separately, as addressed below;

• dismissing the summons seeking leave to appeal in the Kinghorn proceedings, with 
costs.
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The Cascade Coal proceedings are in a different category. The Commission's position is that 
Cunneen has no relevant impact on the validity of the recommendations, and any alleged 
findings, made in its report Operations Jasper and Acacia - addressing outstanding 
questions, dated December 2013 (which are the subject of the Cascade Coal proceedings). 
The Commission continues to oppose the orders sought in those proceedings.

Next steps

Duncan, McGuigan and Atkinson proceedings

The fact that the parties consent to orders in the above terms is not, on its own, sufficient 
for the Court of Appeal to make those orders. The Court of Appeal must be satisfied that it 
is appropriate to allow the appeals (which requires it to be satisfied that there was error on 
the part of the primary judge: see Young v King [2013] NSWCA 364). The Court of Appeal 
must also be satisfied that it is appropriate to issue declaratory relief: see KJD York 
Management Services Pty Ltd v City of Sydney Council [2006] NSWLEC 218 at [19]-[22]. 
While those should prove to be relatively straightforward matters, it is dear that the 
Court of Appeal must, in addition to receiving the parties' proposed short minutes of order, 
receive some evidence and short submissions on the effect of Cunneen on the relevant 
findings against Messrs Duncan, McGuigan, Poole and Atkinson.

There is also a question as to whether orders in the above terms can be made by a single 
Judge of Appeal or whether they must be made by three judges. In the Commission's view, 
the orders must be made by three judges (even if they are made with the consent of the 
parties). In particular, the granting of declaratory relief does not fail within the power 
conferred on a single Judge of Appeal by s. 46(l)(a) of the Supreme Court Act 1970. That is 
because the granting of declaratory relief involves an exercise in evaluation and discretion on 
the part of the Court: see Shafron i/A57C[2012] NSWCA 255.

Accordingly, the Commission's position is that the Duncan, McGuigan and Atkinson 
proceedings cannot be finally disposed of at the next directions hearing on 4 May 2015, or at 
an earlier time, unless there are three judges available to deal with the matter. Given it is 
certain that there are three judges available on the current hearing dates of 15-17 June 2015 
(which it will be necessary to preserve for the Cascade Coal proceedings, as discussed 
below), one option is for the matter to be dealt with at the commencement of that hearing 
with the opportunity to file short written submissions beforehand on the appropriateness of 
the orders sought. However, if the Court is able to convene three judges to deal with the 
matter at an earlier time, the Commission would not oppose that course provided, again, 
that there is the opportunity to file short written submissions beforehand.

In respect of costs, the Commission suggests that the following costs orders be made:

1. In respect of the costs of the proceedings before McDougall J, each party to bear their 
own costs.

2. In respect of the appeal proceedings, each party to bear their own costs up to the date 
on which the applicant in each proceeding filed its amended summons relying on the 
Cunneen decision and/or the reasoning in the Cunneen decision; the Commission to 
pay each applicant's costs from that date as agreed or assessed.

The Commission suggests that any dispute regarding what costs orders are most appropriate 
can be dealt with on the papers.
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King horn proceedings

The position differs in relation to the Kinghorn proceedings. As noted above, based on the 
law as it currently stands, the Commission would consent to orders dismissing the summons 
seeking leave to appeal with costs, as per the proposed short minutes forwarded to me on 
16 April 2015. A single Judge of Appeal has the power to make such an order under s. 
46(l)(c) of the Supreme Court Act 1970. Such an order could be made by a Judge of Appeal 
at the next directions hearing on 4 May 2015.

Cascade Coal proceedings

As noted above, the Commission's view is that Cunneen does not affect the validity of the 
recommendations and alleged findings that are the subject of the Cascade Coal proceedings. 
On that basis, and on the assumption that the applicants in that matter wish to maintain the 
appeal, it will be necessary to preserve at least some of the hearing dates of 
15-17 June 2015 for the purpose of dealing with those proceedings.

Directions on 4 May 2015

The President of the Court of Appeal has listed all five proceedings on 4 May 2015 
"to ascertain the position of all parties to the various appeals". At that directions hearing the 
Commission intends to explain its position, as outlined in this letter, on the effect of Cunneen 
and how the five proceedings should be dealt with.
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Dear Legal Representatives,

Re:
2014/00239426 - Travers William Duncan v Independent Commission Against Corruption 
2014/00249038 - John Vern McGuigan v Independent Commission Against Corruption 
2014/00319803 - John Charles Atkinson v Independent Commission Against Corruption

The Court constituted in this matter is the Chief Justice, the President and Justice Basten.
The Court has had the opportunity of considering the submissions of the parties and the draft short 
minutes of order provided by the parties.
Subject to any further submissions the parties may wish to make, the Court is presently minded to 
make a declaration in the following form in each matter:

Set aside the orders of the Supreme Court of New South Wales in proceedings 
2013/325031 dated 29 July 2014 insofar as they concern [insert name] and, in place 
thereof, declare that the independent Commission against Corruption had no 
jurisdiction to determine, as recorded in the report entitled Investigation into the 
conduct of lan Macdonald, Edward Obeid Senior, Moses Obeid and Others 'dated 
July 2013 that [insert name] had engaged in corrupt conduct within the meaning of 
s 8(2) of the Independent Commission Against Corruption Act 1988 (NSW).

As this form of declaration is different from the orders proposed by the parties in each matter, the 
Court considers it appropriate that there be an opportunity for the parties to address the proposed 
form of declaration indicated above. The parties may also wish to address the court on the timing of 
the making of the final orders.

Accordingly, the matter is to be listed at 9.15 am on Friday 8 May 2015. It is anticipated that the 
matter will not extend beyond one hour. It will not be necessary for counsel to robe.
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Public statement regarding ICAC v Cunneen

The decision in this matter about the scope of section 8(2) of the Independent Commission 
Against Corruption Act 1988 by the majority of the High Court of Australia adopted a 
construction of the section that had never previously been argued or accepted since the 
ICAC’s inception.

The narrow construction given to section 8(2) by the Court will substantially damage the 
Commission’s ability to carry out its corruption investigation and corruption prevention 
functions.

The decision means that the Commission will be unable to investigate or report on several 
current operations, and will severely restrict its ability to report on Operations Spicer and 
Credo.

It has the potential to involve the State of NSW and the Commission in costly and protracted 
litigation involving persons who have been the subject of corrupt conduct findings based on 
investigations conducted under section 8(2), and will affect current litigation involving such 
findings.

It also has the potential to call into question the prosecutions and convictions of persons 
where evidence against them was obtained during Commission investigations based on 
section 8(2).

In the Commission’s view, the narrow construction adopted by the majority in the High Court 
is contrary to the legislative intention evidenced by the second reading speech when the 
ICAC Act was first introduced, the analysis of the section in the report of the McClintock 
review of the ICAC Act and the ordinary meaning of the words used in the section.

In the circumstances, the Commission has made a submission to the NSW Government to 
consider, as a matter of priority, amending section 8(2) to ensure that the section can 
operate in accordance with its intended scope and making any such amendment 
retrospective.

The Commission will be making no further comment on this matter at this time.

Contact: Nicole Thomas, 02 8281 5799 / 0417 467 801

The ICAC was established to investigate, expose and minimise corruption in the NSW public sector which includes government 
departments, statutory authorities, local councils and public officials such as politicians and the judiciary.

For more information visit the ICAC website www.icac.nsw.Qov.au

http://www.icac.nsw.Qov.au
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Corrupt 
won’t get 
away with 
it: Baird
EXCLUSIVE
MARK. COULTAN
NSW POLITICAL 
CORRESPONDENT

NSW Premier Mike Baird says 
people found corrupt by ICAC 
should not get away with it 
because of the High Court deci
sion that restricted its powers.

Mr Baird said he was open 
to retrospective legislation that 
would overcome the judgment.

“I am open to what is required 
to ensure that those who have 
been found corrupt don't get 
away with it,” he said.

The Independent Commis
sion Against Corruption this 
week said it would drop its 
defence of corruption findings 
against businessmen involved 
with Cascade Coal, which paid 
EddieObeid $30 million fora coal 
lease over his family’s farm, 
andthendisguisedtheObeids'in
volvement in the deal.

Asked if he was concerned 
aboutpeoplehavingtheircorrup- 
tion findings overturned. Mr 
Baird said: “Ofcourseitconcems 
me, and of course it’s not fair ... 
Anyone who thinks they can get 
away with corrupt activity in this 
state, well, they are wrong.

ICAC has made a submission 
to the government to amend its

legislation to overcome the judg
ment, saying the ruling meant it 
would be unable to investigate or 
report on several current opera
tions, and would severely restrict 
its ability to report on completed 
investigations into Australian 
WaterHoldings and illegal dona
tions to Liberal candidates.

It also claimed the judgment 
had the potential to involve the 
state in costly litigation as people 
tried to overturn corrupt findings,

would endanger prosecutions, 
and was against the intent of par
liament when it passed the ICAC 
Act.

Last week, the High Court 
ruled ICAC had no jurisdiction to 
investigate NSW Deputy Crown 
Prosecutor Margaret Cunneen, 
accused of counselling her son’s 
girlfriend to fake chest pains to 
avoid apolice breath test

The architect of ICAC, Gary 
Sturgess says he would be “dis
turbed” by any such retrospective 
revision of the legislation.

“(Former NSW premier Nick) 
Greiner and I have argued the 
Cuneen decision isnotjustaword 
game by lawyers,” he writes in 
The Weekend Australian today.

“The High Court has inter
preted section 8 to mean what we 
intended it to mean when we 
drafted that section a quarter of a 
century ago. ICAC’s decision to

abandon the corruption findings
against some of the businessmen 
caught up in the Obeid case does 
notchangethat.

“They might be a rather un
pleasant group of individuals. 
They might even have broken 
some law. But unless they have 
conspired to corrupt some public 
official, it is not the responsibility 
of a body charged with fighting 
public corruption.

“ICAC is proposing a funda
mental change to its terms of ref
erence. It is arguing that it should 
be transformed into a different 
sort of organisation, and if that is 
to happen, it shouldbe the subject 
ofextensivepublicdebate.”

The High Court decision has 
ramifications for a series of pri
vate individuals who have been 
found guilty of corrupt conduct in 
the past for “adversely influenc
ing” public officials.
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