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Dear Mr Tudehope
Re: Inquiry into the ICAC Inspector’s report to the Premier

| refer to your letter dated 15 September 2016 requesting answers to three further
questions. The questions and answers are set out below.

1. In the submission of the Rule of Law Institute to the inquiry (submission 3),
it is stated on page 5 that during Operation Dewar Mr Murray Kear was
given little time to prepare for the public inquiry. Could you please advise
of any steps that the ICAC takes to ensure legal representatives and
witnesses have reasonable time to prepare before appearing before ICAC?
Does the ICAC have any written policies or procedures concerning this?

Given the reference to what is stated at page 5 of Speed’s submission, it is
appropriate to set out some information on the circumstances relevant to the
ability of Mr Kear and his legal representative to prepare for the public inquiry.

Mr Kear was aware from at least early September 2013 that the Commission
was conducting an investigation and that the investigation concerned, in part, his
decision to terminate Ms McCarthy’s employment. From this time onwards Mr
Kear produced material to the Commission relevant to the investigation.

On 22 October 2013 Mr Kear was served with a summons requiring his
attendance at a compulsory examination. The summons set out the allegations
under investigation. These included that he had taken detrimental action against
Ms McCarthy in reprisal for her having alleged that Mr Pearce had engaged in
misconduct while employed by the SES, that he had improperly showed favour to
Mr Pearce by failing to appropriately deal with alleged misconduct by Mr Pearce
and that he had attempted to mislead the Commission. Mr Kear gave evidence in
a compulsory examination on the afternoon of 24 October 2013.
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On 7 November 2013 Mr Kear was served with a summons requiring his
attendance at a public inquiry to commence on Tuesday 3 December 2013. The
summons provided that the public inquiry was being conducted for the purposes
of an investigation of allegations that:

a. Murray Kear, the Commissioner of the New South Wales State
Emergency Services (SES) took detrimental action against Tara
McCarthy including dismissing her from the position of Deputy
Commissioner, SES in reprisal for Tara McCarthy making allegations that
Stephen Pearce, a Deputy Commissioner of the SES had engaged in
corrupt conduct.

b. Murray Kear improperly showed favour to Stephen Pearce by failing to
appropriately investigate allegations made by Tara McCarthy that
Stephen Pearce had engaged in corrupt conduct.

c. In relation to allegations [a] and [b], Murray Kear made false statements
to or attempted to mislead an officer of the ICAC in the exercise of their
functions under the ICAC Act.

On Thursday 28 November 2013 Mr Oates, Mr Kear’s legal representative, was
advised that the Commission had compiled a DVD of relevant documents for the
purpose of the public inquiry and that a copy of the DVD could be collected from
the Commission’s premises upon Mr Oates undertaking not to divulge or
communicate the contents to any person except for the purpose of providing
legal advice to Mr Kear in connection with the public inquiry. Mr Oates signed the
undertaking and collected the DVD on Friday 29 November 2013. The contents
of the DVD included material created by Mr Kear and other material within his
knowledge as Commissioner of the SES.

The public inquiry commenced on Tuesday 3 December and continued to Friday
6 December 2013.

The Commission would expect that if Mr Oates, an experienced advocate,
considered that he was unable to adequately prepare for the public inquiry he
would have raised this at the commencement of the public inquiry on Tuesday 3
December. He did not do so.

The excerpt from the Operation Dewar public inquiry transcript reproduced in Mr
Speed’s submission is taken from the transcript of Friday 6 December (the last
day of the public inquiry). This occurred during Mr Oates’ examination of Mr
Kear. In the course of that examination Mr Oates put a proposition to Mr Kear
concerning a conversation Mr Kear had had with two other people who had
previously given evidence in the public inquiry. Counsel Assisting objected, inter
alia, on the basis that the matter in issue had not been put by Mr Oates to those
witnesses. Mr Oates responded in the terms set out in the transcript excerpt
reproduced in Mr Speed’s submission. It was pointed out by Counsel Assisting
that a statement of one of the relevant witnesses had been previously provided to
Mr Oates and the public inquiry had been twice adjourned to allow Mr Oates time
to take instructions from Mr Kear in order to determine whether there should be



any cross-examination of either witness. Mr Oates did not press the point on 6
December and continued with his examination of Mr Kear.

Commission policy requires that a person required to appear at a compulsory
examination or public inquiry be given reasonable notice. Unless there are
special circumstances, Commission policy requires persons required to attend a
compulsory examination to be served with a summons at least five working days
before the compulsory examination. Persons required to attend a public inquiry
should be served with a summons at least ten working days prior to the date of
their attendance. These requirements are set out in section 4.1.6 of Operations
Manual Policy and Procedure IP03 “Compulsory Examinations and Public
Inquiries” (IP03). A copy is enclosed.

Section 30(3) of the Independent Commission Against Corruption Act 1988 (the
ICAC Act) requires a person required to attend a compulsory examination to be
informed, before or at the commencement of the compulsory examination, of the
nature of the allegation or complaint being investigated. Section 31(6) of the
ICAC Act requires a person required to attend a public inquiry to be informed of
the general scope and purpose of the public inquiry and the nature of the
allegation or complaint being investigated. These requirements are also set out in
section 4.1.5 of IP03.

The Commission maintains a “restricted” website by which parties involved in an
investigation and their legal representatives may be granted access to approved
material prior to the commencement of a public inquiry. The restricted website is
used when a decision has been made to disclose material prior to the
commencement of the public inquiry. Access to this information prior to the
commencement of the public inquiry assists those appearing at the public inquiry
to prepare for the public inquiry. Section 4.7.4 of IPO3 deals with the restricted
website.

It is always open to any party who considers that there has been insufficient time
to prepare for a compulsory examination or public inquiry to make an application
for an adjournment.

. You gave evidence at the public hearing on 9 September that generally
material is made available to relevant parties prior to the commencement of
an ICAC public inquiry by way of granting access to a restricted website.
Does the ICAC have any written policies or procedures concerning this?

Apart from providing access to material prior to the commencement of a public
inquiry, the restricted website may also be used during the course of the public
inquiry to provide parties and their legal representatives with access to other
relevant material that is proposed to be tendered as evidence during the course
of the public inquiry and other information, such as lists containing the names of
proposed witnesses and the dates on which it is proposed they will give
evidence.



The Commission’s policy with respect to the use of the restricted website is set
out in section 4.7.4 of IP03.

The Commission’s procedures for the use of the restricted website are set out in
the Operations Manual Work Instruction IP03-C “Hearing Briefs” and Work
Instruction IP03-D “Use of the public and restricted website for
Commission hearings”. Copies are enclosed.

3. Does the ICAC have any written policies or procedures regarding the
treatment of exculpatory evidence that is discovered by ICAC during an
ICAC investigation? In particular, is there any requirement to provide
exculpatory evidence that is credible, relevant and significant to persons of
interest?

The Commission’s policies and procedures with respect to the provision of
material to witnesses (and their legal representatives) attending a compulsory
examination or public inquiry are set out in IP03, IP03-C and IP03-D.

The Commission’s task in conducting an investigation is to establish the truth of
what happened. It does this by making findings of relevant facts on the balance
of probabilities. Such factual findings may tend to inculpate or exculpate
individuals. The Commission ensures that all cogent, reliable, relevant and
significant evidence of which it has knowledge that will assist the fact finding
process is made available during the course of a public inquiry.

The Commission recognises there may be other cogent, reliable, relevant and
significant evidence not within its knowledge that may affect the fact finding
process. Such information may, for example, only be within the knowledge of an
affected party. To this end the Commission’s Standard Directions for Public
Inquiries (copy enclosed) makes provisions for parties to apply to have the
evidence of a witness or witnesses placed before a public inquiry (paragraph 19),
to adduce mitigatory evidence (paragraph 20) and to have a document placed
before the public inquiry (paragraph 26). Such evidence can then be taken into
consideration by the Commission in making factual findings.

Please advise if the Committee requires any further information with respect to these or
any other matters.

Yours sincerely
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The Hon Megan Latham
Commissioner
























	Answers to further questions – ICAC Commissioner - dated 19 September 2016
	Material Referred to in Answers to Further Questions - ICAC Commissioner - 19 September 2016

