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“64

ey

(2)

Independent Commission Against Corruption Act 1988

The functions of the Joint Committee are as follows:

(2)
(b)

©

(d)

(©

to monitor and to review the exercise by the Commission of its functions;

to report to both Houses of Parliament, with such comments as it thinks
fit, on any matter appertaining to the Commission or connected with the
exercise of its functions to which, in the opinion of the Joint Committee,
the attention of Parliament should be directed;

to examine each annual and other report of the Commission and report to
both Houses of Parliament on any matter appearing in, or arising out of,
any such report;

to examine trends and changes in corrupt conduct, and practices and
methods relating to corrupt conduct, and report to both Houses of
Parliament any change which the Joint Committee thinks desirable to the
functions, structures and procedures of the Commission;

to inquire into any question in connection with its functions which is
referred to it by both Houses of Parliament, and report to both Houses on
that question.

Nothing in this Part authorises the Joint Committee -

(2)
(b)

(©

to investigate a matter relating to particular conduct; or

to reconsider a decision to investigate, not to investigate or to discontinue
investigation of a particular complaint; or

to reconsider the findings, recommendations, determinations or other
decisions of the Commission in relation to a particular investigation or
complaint.”



The Committee on the ICAC was established under the Independent Commission
Against Corruption Act 1988 with the role of monitoring the Commission’s
discharge of its functions. As part of this responsibility, the Committee holds
regular general meetings with the Commissioner. The 16th and most recent general
meeting was held on 28 November 1997; the proceedings of the meeting are

contained in this report.

Once again the Committee’s General Meeting with the Commissioner canvassed a
wide range of subjects. The topics of discussion included investigations, the
Operations Review Committee, budget matters, corruption prevention and protected

disclosures.

As always, I am grateful to the Commissioner and his staff for the valuable
information they have provided to the Committee. My thanks, also, to my
colleagues on the Committee for their participation, and to the Committee

Secretariat for its assistance in organising the meeting.

Peter Nagle MP
Chairman



Committee on the ICAC

1. GENERAL

Staffing and Resources

1.1

1.2

1.3

What is the current level of staffing? What has been the trend in staff turnover
over the past 12 months?

Average staffing number for 1997/98 is 132.2 (Equivalent Full Time). As at 30 October,
1997 the staff number was 128.6.

The turnover rate of permanent ICAC staff for 1996/97 was 11%.

How has the Commission accommodated the reduction in funding for 1997/98?
Firstly, by reducing the average number of staff from 134.8 to 132.2.

Secondly, by decreasing the amount allocated to external counsel for hearings. If all
matters which proceed to hearing are lengthy and/or complex we will not be able to
remain within budget on this item, or we will have to eliminate some of the hearings into
matters in which it is appropriate there be a hearing.

Thirdly, by rearranging funding between functions and postponing some corruption

prevention and education projects. This 1s a measure which it is possible to apply for one
year only.

How many matters have been received by the Commission?

The 1996/97 Annual Report records that 6643 matters (including s.11 schedule matters)
were received by the Commission for the reporting period.

In the period 1 July to 31 October 1997, 582 section 10 and section 11 matters have been
received (excluding matters reported by schedule). This can be compared with 609
matters for the equivalent three month period in 1996.
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1.4  What category of matters have been received?

Category 1996/971 July-Oct. 1997
Complaints (s.10) 979 361

Protected disclosures 201 ** 94%**

Reports (s.11)* 431 149
Information 135 36

Inquiry 32 11
Dissemination 6 4

Referral from Parl. Nil Nil

Outside jurisdiction 76 21

Total 1659 582

1 From 1996/97 Annual Report
* Excludes s.11 reports by schedule.
** Included in preceding figure.

1.5  Which public authorities are the subject of the highest number of complaints?

Public Authority 1996/97 July-Oct 1997
Local government* 35.5% 33.3%
Policef 8.1% N/A
Corrective Services 7.3% 19.1%
Aboriginal Land Councils} 6.9% 3.7%

Dept. Community Services 3.2% 6.4%
Members of Parliament 2.2% 3.4%

All others 36.8% 34.1%

* "Local government" comprises 177 councils throughout NSW.
T Police corruption ceased to be within the jurisdiction of ICAC from 1 January 1997.
1 Includes 118 Local Aboriginal Land Councils.

1.6  Have there been any significant changes in the number, type or subject of
complaints since the last public hearing with the Committee in July?

There have been quite significant increases in complaints about Corrective Services and
the Department of Community Services, even adjusting for the exclusion of complaints
about police.

Collation of Evidence % 28 November 1997 # Page 6
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In relation to Corrective Services the Commission has publicly invited information as
part of the current investigation into that Department.

Has there been any change in the number of protected disclosures received?

Yes, there has been an increase in the number and percentage of protected disclosures
being made to the Commission, as the following figures disclose:

Period Total for period Average per month
1994/95 (4 months) 47 11.75
1995/96 (12 months) 196 16.33
1996/97 (12 months) 201 16.75
1997/98 (4 months) 94 23.5

Public authorities subject of protected disclosures

Authority 1996/97 July-Oct 1997
Local government 27.9% 21.3%
Corrective Services 12.9% 20.2%
Health/Area Health Services 11.4% 6.4%

State Rail* 6.5% 9.6%

Dept. School Education 6.5% 4.2%

Dept. Community Services 1.5% 6.4%
Aboriginal Land Councils 2.5% 7.4%

All others 30.8% 24.5%

* Comprises State Rail Authority, Rail Access Corporation, Freight Corp. and Railway
Services Authority.
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2. INVESTIGATIONS AND LEGAL SERVICES

2.1

2.2

2.3

24

How many inquiries have involved public hearings, private hearings or a
combination since our last meeting in July 1997?

In the period 1 July 1997 to 3 November 1997 hearings have been conducted in relation
to Operations Cadix (Department of Corrective Services), Coruna (TransGrid), and Zack
(Aboriginal Land Councils).

In Operation Cadix private hearings have been held on 10 days and public hearings on
8 days.

In Operation Coruna, a one day public hearing has been held.

In Operation Zack private hearings have been held on two days and public hearings on
18 days.

How many investigations have involved public hearings since July 1997 and what
has been the duration of public hearings conducted?

Refer to paragraph 2.1 above.

In those investigations which involved public hearings, did the Commission take
closing submissions in private?

In the relevant period submissions have only been taken in hearings in the Sua segment
of Operation Cadix. This was on 23 October 1997. Given the nature of the evidence in
which Mr Sua, a former prison officer, had admitted to various corrupt acts, submissions
were taken in public.

How often has the Commission made use of temporary suppression orders, and
under what circumstances have they been used?

All suppression orders are made in the context of s.112(1A) of the ICAC Act which
provides that before suppression orders are made the Commission must first be satisfied
that such an order is necessary or desirable in the public interest.

Suppression orders which are "temporary" in the sense that their duration is limited to a
short period of time at the time at which they are made are not commonly made by the
Commission.
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It 1s usual practice for suppression orders to be made initially without any limit as to
duration. Subsequently, during the course of an investigation some suppression orders
may be lifted. Ultimately at the end of an investigation all suppression orders are
reviewed to determine whether they should be lifted, varied or remain in force. All such
decisions are made on the basis of public interest.

Suppression orders are typically made in relation to private hearings where it may be
prejudicial to the investigation to divulge publicly the fact that the Commission is
conducting an investigation, to identify the witnesses or make known the extent of
evidence obtained. These are often subsequently lifted if, and at an appropriate time
after, the investigation or evidence available has been made public.

In addition, suppression orders may be made in relation to particular evidence or names
in order to protect reputations from anticipated, but as yet untested or unverified
evidence. Once the evidence has been sufficiently tested or verified the suppression order
is usually lifted.

Suppression orders may also be made to satisfy the requirements of s.18(2) of the ICAC
Act which requires that where there are proceedings for an indictable offence conducted
by or on behalf of the Crown, in order to ensure that the accused's right to a fair trial is
not prejudiced the Commission must, to the extent it thinks necessary, ensure that, as far
as practicable any hearing is conducted in private during the currency of the proceedings.
Once those proceedings have been completed the suppression order will be reviewed to
determine if it should be lifted.

In relation to those orders which it is determined should remain in force, the duration of
each order is limited in accordance with the following Commission protocol:

Informants - 100 years
Life and Limb - 90 years
Sensitive Material (eg, medical reports) - 90 years
Natural Justice - 90 years
Defamation - 90 years
Commercial Secrets - 30 years
Miscellaneous - On advice
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2.5

2.6

2.7

Has the Commission had occasion to use its contempt powers since the last meeting
in July 1997?

No.

How many listening device warrants and search warrants have been obtained and
executed? Has there been any change in the level of use of those powers?

DISPOSITION OF LD's AND TI's ON A FINANCIAL YEAR BASIS

Annual LD's Search Warrants
1989 0 37
1990 1 44
1991 1 42
1992 20 18
1993 20 30
1994 2 36
1995 17 32
1996 43 20
1997 46 26

What use has the Commission made of its powers under sections 21 (obtaining
information), 22 (obtaining documents or other things) and 23 (entering premises)
of the Act?

The following table sets out the number of Notices issued by the Commission pursuant
to ss.21, 22 and 23 of the ICAC Act from 1989 to 3 November 1997.

S.21 S.22 S.23
1989 1 143 5
1990 25 102 11
1991 43 190 20
1992 38 229 9
1993 22 341 10
1994 10 239 2
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2.8

1995 18 116 1
1996 29 223 4
1997 (to 3/11) 12 189 9

Have any prosecutions or convictions occurred since July 1997 as a result of the
Commission investigations?

No new prosecutions arising out of Commission investigations have been commenced
between 1 July 1997 and 31 October 1997.

Three prosecutions arising out of the Commission's Milloo investigation (1993) have
been completed.

On 7 September 1994 two Informations were laid against Grahame Bowen for offences
under s.87 of the ICAC Act. On the same date, four Informations were laid against
former NSW Police Superintendent Brian Harding for similar offences.

On 30 September 1997 a District Court jury returned verdicts of not guilty in relation to
each defendant.

On 31 October 1997 Ronald Daly was convicted in the Sydney District Court of two
offences under s.87 of the ICAC Act. He was sentenced on each count to six months
imprisonment commencing on 31 October 1997. The sentences are to be served
concurrently. A further two offences under s.87 of the ICAC Act were taken into account
in sentencing.

Arising out of the Commission's Tamba investigation (1992), former police Inspector
James Waddell was prosecuted for an offence under s.87 of the ICAC Act and two
offences under s.309 of the Crimes Act (unlawful access to computer data). The
Informations for the offences were laid in July 1994. The trial was held in the Supreme
Court in October 1997. On 29 October the jury returned a verdict of not guilty to all
three offences.

Also arising out of the Commission's Tamba investigation (1992), Informations were laid
against Kerryn Chad on 8 July 1994 for two offences under s.87 of the ICAC Act and
four charges under s.88 of the ICAC Act. The jury returned a verdict of not guilty to all
offences on 12 November 1997.

Also arising out of the Tamba investigation (1992) former NSW Police Officer Steven
Webster pleaded guilty on 19 August 1997 to three offences of bribery contrary to
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2.9

2.10

$.249B(1) of the Crimes Act, with an additional 23 such offences to be taken into account
in sentencing, and 10 offences under s.309 of the Crimes Act, with a further 102 such
offences to be taken into account in sentencing. The sentence hearing was adjourned part
heard to 27 November 1997.

Former Detective Sergeant Gregory Leonard Freeman was prosecuted following the
Commission's Operation Proton. The prosecution was for two common law offences of
accepting a bribe and a common law offence of attempted bribery.

The first trial resulted in a hung jury on 10 December 1996.

The retrial commenced on 13 October 1997 before Wall DCJ. The jury acquitted
Freeman on all three charges on 27 October 1997.

What matters have been reported since July 1997?

No investigations have been the subject of a report to Parliament between 1 July 1997
and 31 October 1997. A number are at the stage of advanced draft or in course of the
publication process.

How many recommendations for action by public authorities have been contained
in the Commission's reports? How many of these recommendations have been
implemented? Is the Commission satisfied with the take-up rate of its
recommendations?

The ICAC Response to the PJC Issues Paper contains a section on the outcomes of
reports. The main points of it are:

It has always been the Commission's practice to use its investigative powers to expose
corrupt conduct with a view to securing improvements in legislation, policies and
practices throughout state and local government. Similarly, a range of corruption
prevention reports has been published with the same objectives and, on a daily basis,
advice is given to public officials about ways to prevent corruption.

The Commission is very mindful of the need to assess the effectiveness of its corruption
prevention work and the degree of implementation of the recommendations made in its
investigation and corruption prevention reports. Monitoring is undertaken with a view
not only to measuring the degree of implementation, but also to making an assessment
of the effectiveness of the ICAC's recommendations.

In relation to the recommendations made in investigation reports, a major project
reviewing the implementation of these recommendations was concluded in February
1995. The purpose of the project was to identify and document the nature, scope and
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extent of changes in the public sector and elsewhere which have resulted from formal
investigation report recommendations of a legislative or systemic nature.

Over half (60%) of the Commission's recommendations in its first 29 published
investigation reports were implemented. In total, the ICAC made 97 recommendations,
35 of which were for legislative change and 62 for systemic change. Of the legislative
change, 40% have been implemented, while 71% of systemic recommendations have been
adopted.

A current example of the role played by the ICAC in the implementation of our
recommendations is the work done following the release of the Report on the Public
Employment Olffice Evaluation of the Position of Director-General of the Department of
Community Services. The ICAC and the Public Sector Management Office (Premier's
Department) established an Ethics Working Party to identify ways in which ethics can
be structured into the public sector policy framework. This has led to the implementation
of all of the ICAC's recommendations and other initiatives to promote ethical conduct.

In 1998 the ICAC will examine the implementation of recommendations made in
investigation reports published in the last three years.

The ICAC submission to the Review continues as follows:

In relation to corruption prevention reports, the approach taken has been to monitor the

effectiveness of individual reports. The monitoring reports produced to date are as
follows:

Implementation of Recommendations from the ICAC Investigation into the Relationship
Between Police and Criminals , February 1997

And Now a Word from QOur Sponsor - a Review of the ICAC Sponsorship Principles,
September 1995

Corruption Prevention and Plant Hire - An Evaluation, October 1994

Monitoring Cash Handling in Public Hospitals, August 1994

Department of Housing Maintenance Contracts - Monitoring Report, April 1993
Local Government Speaks! - Monitoring Report on the Purchase and Sale of Local
Government Vehicles, March 1993

The take-up rate of ICAC recommendations for systemic change is generally satisfactory,
especially where the ICAC is involved in the implementation process.
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2.11

2.12

3.1

When do you anticipate publication of the report of the Investigation into the
Department of Corrective Services?

The current investigation into the Department of Corrective Services (Operation Cadix)
has been divided into a number of segments. Public hearings in relation to the first
segment involving allegations of corrupt conduct in relation to a former Prison Officer,
Mr Sua, have been concluded. A report is being prepared in relation to that matter. It is
anticipated the report will be available not later than early 1998.

It is intended that public hearings in relation to a second segment will commence in
November. A separate report will be prepared in relation to that segment.

Subsequently, as other segments are dealt with in public hearings, further reports will be
prepared.

Current intentions are to produce a final report at the conclusion of the overall
investigation. This report will draw together the 1ssues examined in the earlier reports,
deal with systems issues and chart the progress of the Department of Corrective Services
in implementing any recommendations made in the earlier reports.

Are there any other major investigations on which you can give a status report to
the Committee?

No. There are a number of such investigations in course, but it would not be appropriate

to reveal what they are or their status at this time. To do so would be to reveal
operational matters and could prejudice the investigations or endanger informants.

RESEARCH SECTION

What activities have the Research Section undertaken since our last meeting?

Between July and November 1997 the Research Section has focused its efforts in the
following areas:

3.1.1 Informing Investigations

i One member of the Research Section is working full-time with the Investigations
Unit to provide research assistance on identifying specific areas of higher
potential need for investigation within the public sector.
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3.1.2

3.1.3

!

11

One member of the Research Section is working 70% of her workload with the
Director of Legal Services to enhance the strategic intelligence function of the
ICAC.

The Research Section has developed an internal project based on "ICAC
complaints database analysis: Classifying corrupt conduct" which focuses on
how the ICAC categorises the complaints it receives each year. The project was
developed to gain more sophisticated information about the types of corrupt
conduct contained in complaints received from the general public (Section 10
complaints), CEOs of public sector organisations (Section 11 complaints), and
employees within the NSW public sector (Protected disclosures).

Setting directions for future Corruption Prevention and Education work.

1

11

The Research Section is conducting a series of focus groups in Sydney and
selected country locations to identify how the ICAC can best assist public
officials in their efforts to reduce corruption. The focus groups will consist of
public sector officials who work in the areas of corruption and fraud prevention,
auditing and general middle management.

A research project is being developed on the importance of shared corporate
values and ethical leadership in promoting ethical change in the workplace. This
research will explore the relationship between the tendency to behave corruptly
in an organisation and the perceptions about organisational leadership and values.

Disseminating information

i

11

111

v

The evaluation of the Business Studies Kit, "Ethics and Enterprise: A life cycle
of a business" produced by the ICAC Education Section has been summarised
and distributed to members of the PJC, education authorities, and participating
schools and curriculum specialists.

There has been an ongoing demand for copies of the 1996 Community Attitudes
Survey.

The final reports of the review of the Protected Disclosures Act will be released
in November and December 1997.

Three papers were presented at the 12th Annual conference of the Australian and
New Zealand Society of Criminology at Griffith University in July: "Beyond
rhetoric: Minimising corruption in NSW Aboriginal Land Councils", "Why
people don't report corruption: Barriers to the success of the NSW Protected
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3.2

Disclosures Act" and "Applying crime prevention concepts to the problem of
minimising corruption”.

What is the status of the Commission's survey on Protected Disclosures? When is
it anticipated that the report of Phase 4 will be released? Are there any preliminary
findings arising from the survey?

The research into the implementation of the Protected Disclosures Act is complete. The
final report containing the outcomes of each of the four phases of the research project will
probably be available for release in late November and all members will receive copies.
The detailed report on Phases 3 & 4 should be available in the second week of December.

4. CORRUPTION PREVENTION AND EDUCATION

4.1

What activities have been undertaken by the corruption prevention unit since the
last meeting? How will the projects be evaluated?

Ongoing Projects

Since the Committee's July hearings, work has continued on projects on Recruitment and
Selection, and Government Inspectors.

Recruitment and Selection

This project is designed to identify the corruption prevention issues in the recruitment and
selection process. The objectives of the project are to raise awareness of probity issues
in public sector recruitment, and identify the principles of probity to be satisfied in
recruitment processes. The long-term aim is to improve ethical standards in public sector
recruitment and reduce the number of complaints about these issues received by the
Commission.

A recent central agency initiative has somewhat modified the scope of the project. In
August, as part of the Government's Public Sector Reform Strategy, a review of the merit
selection processes operating in the NSW public sector was commenced. The Premier's
Department, in partnership with the Director of Equal Opportunity in Public
Employment, is reviewing merit selection policy and supporting processes. Two Principal
Corruption Prevention Officers have been working closely with the review's working
party to ensure that probity issues are central to any recommendations for change which
may be made.

Planned products from the working party will be a set of principles and minimum
standards for recruitment, and a guide to recruitment for public sector managers.
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Complementing these, the Commission intends to publish a set of case studies to
highlight the probity issues. Publication is intended in the first half of 1998.

Government Inspectors

Following hearings earlier this year into the operation of local government inspectorial
functions, a project is underway to determine the extent of opportunities for government
inspectors to act corruptly. A set of guidelines for councils has been developed and will be
reviewed by a number of councils before release in the new year.

These projects will be evaluated through monitoring of the usage of project reports.

New Corruption Prevention Projects

Organisational Change - upgrading skills and tools

Corruption prevention work - whether it be assisting with an investigation, advising public
sector agencies on how to train staff on conflicts of interest, advising a corporatised public
organisation on best practice corruption prevention strategies, or providing advice about joint
venture infrastructure projects - relates to change management. This project is designed to
upgrade the skills of Corruption Prevention and Education staff in advising organisations on
planned change management.

The development of tools for diagnosing the ethical health of organisations is a
complementary part of this project. Further details on the project are provided in the answer

to question 4.8.

Advice and Corruption Minimisation Work

Examples of major pieces of advice work by the section include advice on a tendering issue
for the Department of Land and Water Conservation, Landcom's development of its Zetland
site, general ongoing corruption prevention advice for SOCOG, the privatisation of the TAB,
development of a new container terminal at Port Botany, the Very Fast Train project, the 4th
generation train project for the SRA, a proposal at Port Stephens for the Department of
Fisheries, and major sewerage projects including the Northside tunnel for Sydney Water.

Corruption prevention staff have conducted presentations for a variety of organisations during
the last four months. They include:

» sessions in a leadership training course for senior TransGrid managers,

* a session for the Australian Institute of Police Management management development
course,
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*  apresentation on tendering for the Inner Metropolitan Regional Organisation of Councils,
*  presentations on managing conflicts of interest for four metropolitan and rural councils,

*  apresentation on tendering and competition policy for the Department of Land and Water
Conservation,

+  apresentation to the NSW Institute of Planners on integrated development assessment
and government inspectors,

* asession on protected disclosures for the Corruption Prevention Forum,

» a session on preventing corruption for the National Centre for Development Studies,
ANU, and

»  presentations on the ICAC to the Police Solicitors Office, GIO Financial Fund Managers,
and a UNSW professional development course.

The Commissioner also addressed:

« executive staff at the Rail Access Corporation, FreightCorp and the Railway Services
Authority,

+  the NSW Public Sector CEOs Conference,

» the Police Executive Leadership Programme participants,
*  members of Shoroc,

*  the National Public Sector Accountants Conference,

¢ the Economics and Business Educators Forum,

*  the HSC Legal Studies Students Conference,

« the JACC Conference,

+ the IACOLE Conference,

* the CACOLE Conference,

* the Legal Conference, as well as a number of small groups.
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Commission Investigations

4.2

4.3

Corruption Prevention staff have contributed to reports in course of preparation for
Operations Aroo (SRA), Visual (Department of Racing and Gaming), Sublime (City
Morgue), Cal (local government inspectors), and Zack (Aboriginal Land Councils).

What were your impressions at the anti-corruption conference in Peru concerning
the international status of the Commission?

The Peru Conference further confirmed my view, strengthened after attending the Beijing
Conference, that the ICAC is recognised as one of the leading corruption prevention
agencies in the world. Whilst in the public sector worldwide there are many initiatives
focussing on ethics in government and corruption prevention, the ICAC model combining
independence, Royal Commission-type powers and a focus on corruption prevention in
and education for the public sector makes it unique.

The ICAC received requests for assistance from a wide range of participants at the
conference. Those from developed countries tended to want access to the ICAC's
corruption prevention and education materials, whereas participants from developing
countries sought assistance with investigation techniques and training.

The format of the Peru Conference worked reasonably well as an ideas forum, however
many participants expressed a degree of frustration that they were not able to get
assistance with practical issues in the formal sessions.

It became clear at this conference that the needs of many participants for advice and
guidance in relation to corruption investigations were not met. Consequently the
investigation agencies attending the conference have had discussions with a view to
planning a day of investigation workshops for the next conference, which is scheduled
for South Africa. These workshops would, to the extent possible, be scenario-based and
give the participants an opportunity to be involved in problem-solving and to ask
questions.

Was the conference useful in providing ideas for strategies for corruption
prevention?

The conference provided a very good opportunity to see how other people are dealing
with the challenges they are confronted with. While some particular strategies adopted
by participating countries were of interest, the level of corruption prevention activity was
generally not of the same sophistication or success as the approach taken in New South
Wales. This was not surprising as the ICAC maintains an interest in worldwide
developments in the corruption prevention field and regularly responds to requests for
assistance in this area from those who attend the international conference.
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4.4

4.5

4.6

Is the Commission satisfied with the outcomes arising from its publication Under
Careful Consideration: Key Issues for Local Government? How many local councils
have developed a policy for interaction between Councillors and Staff along the
lines of the model policy?

The ICAC has received positive feedback from many councils which are implementing
the recommendations in this report. We have not yet conducted a formal survey to be
able to quantify the take-up rate but plan to do so with the Department of Local
Government in 1998.

What has been the level of demand for the Commission's publication on Direct
Negotiations in Procurement and Disposals? Has there been a decline in requests
for advice on that subject since the publication of this document?

Direct Negotiations in Procurement and Disposals was published in June 1997. In four
months since then around 3,600 copies of the publication have been distributed. Demand
for the document is still steady. It has not been possible to make a judgment on any
changes in frequency of requests for advice on this topic in that short period.

What degree of interest did public sector organisations show in the discussion paper
on Managing Post Separation Employment? Have any further initiatives been taken
since the publication of this paper?

Around 20 formal submissions or responses to the discussion paper have been received
to this date. All have been from public sector organisations mainly from within New
South Wales, but also there has been interest from the Commonwealth and New Zealand.
One NSW Government agency has advised the ICAC that it is drafting a policy on post
separation employment in response to a perceived risk to the organisation from changes
to the Environmental Planning and Assessment Act currently before the House. The
agency employs inspectors that it expects may choose to become private accredited
certifiers under that legislation.

No further initiatives have been taken at this time for reasons of competing work
priorities and limitation of resources. However the ICAC contributed an expanded
reference on the topic to the revised Model Code of Conduct that the NSW Premier's
Department released in 1997. The ICAC expects to complete a summary of the responses
and to discuss the issue with the Premier's Department in early 1998 with a view to
preparing guidelines or principles.
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4.7

(a)

What activities have been undertaken by the Education section since our last
meeting? How have the projects been evaluated for effectiveness?

The work of the Education Section continues to address public sector and community
audiences. Since the last meeting the work has continued to be strategically planned and
conforms to the activities specified in the strategic plan. A summary of activities
undertaken, including information on significant developments and evaluation is
outlined below.

Public Sector Education

Working with key central and regulatory agencies to help influence the public
sector on a whole of government scale

Protected Disclosures Steering Committee

A report to the Premier detailing initiatives and achievements of the Committee for the
1996/97 reporting year was presented on 25 September 1997. The Steering Committee
instituted or supported the following initiatives:

conduct of Protected Disclosures workshops for Local Government (see below)
commenting on the second edition of the NSW Ombudsman's Office Protected Disclosures Guidelines
participation of steering committee members in Corruption Prevention Forums.

creation of a database of Protected Disclosures Co-ordinators with state authorities and councils for the
purpose of disseminating matters of interest and information

articles and information concerning the Protected Disclosures Act 1994 and Internal Reporting Systems
placed in ICAC's Corruption Matters Newspaper.

conducting a review of the Internal Reporting Systems that have been established by NSW public sector
authorities.

the production of ICAC Internal Investigation guidelines and handbook.

The committee has identified significant need for public sector agencies and councils
to be provided information and advice on the management of staff, information and
systems in relation to disclosures. To date the ICAC, NSW Ombudsman and
Department of Local Government with assistance from a professional facilitator, Julie
McCrossen, have conducted 5 workshops for Local Government participants regarding
Better Management of Protected Disclosures. The ICAC's commitment in this regard
has been for the Education Section to organise the workshops which include segments
by the Manager, Assessments and an ICAC Investigator.
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85 participants from local councils have attended workshops in:

Sydney, 24 September 1997
Wagga Wagga, 8 October 1997
Parramatta, 13 October 1997
Maitland, 15 October 1997
Tamworth, 3 November 1997

Further workshops are scheduled for:

Coffs Harbour, 3 December 1997
Dubbo, 5 December 1997

Broken Hill, 8 December 1997
Bathurst, 10 December 1997
Queanbeyan, 11 December 1997
Bateman's Bay, 12 December 1997

Evaluation of the workshops is being undertaken and a consolidated report will be
available after Tamworth figures are included

Public Sector Ethics initiative - Joint work with PSMO on Ethics Working Party

This joint initiative is identifying and implementing ways in which ethics can be
structured into the policy framework. Since the last meeting the following have been
undertaken

All CEO Planning Day. At the request of the Premier's Department the Commissioner
addressed the group and sought feedback on services by way of a follow-up survey.

CEO survey. The questionnaire prepared by Education staff sought to assess whether
advice and products met needs. The results of the survey will be available before the
next meeting of the PJC.

Conduct Becoming workshops An agreed activity that the ICAC Education Section
leads was the implementation of a YALTA recommendation concerning ethics
education. This is outlined in more detail below.

Provision of resources to enable others to work as an extension of the ICAC in
helping shape organisational attitudes, values and culture

Corruption Matters Newspaper - The November issue focusses on the new Public
Sector Ethics Framework. The next issue will contain a reader survey assessing the
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newspapers effectiveness and seeking suggestions for improvement. Feedback from
individuals in state agencies who act as group distributors will be sought in the
December quarter.

Conduct Becoming is a resource to be used by trainers, managers, or individual
learners to raise awareness of how ethics and public duty apply in public sector jobs
which directly assists agencies to meet the requirements of the memo from the Director
General of the Premier's Department requiring there to be ethics training for inductees.

Workshops on the kit have been conducted and 86 participants from state agencies and
local government (primarily training deliverers) attended 5 workshops (held between
August and October) organised by the ICAC in partnership with IPAA. The one day
workshops aimed to:

® discuss the principles of public duty

° demonstrate use of the resource

. explore opportunities to introduce the material effectively into existing training
programs

® examine and advise ways of customising the kit - introduce council or agency
codes of conduct, policies, procedures and internal reporting systems to training
sessions

L heighten awareness of probity issues, knowledge of the operations of the ICAC

Participants have been surveyed (with responses from 77 of the 85 participants) with
the following results:

95% found the session useful with 46% finding it very useful. 30 respondents said that the workshops
heightened awareness / knowledge of issues, 21 said that they gave good background to and overview
of issues.

The main messages of the session perceived by participants were:

identification of the issues/awareness of public duty/personal responsibility (32)
corruption, public duty and the role of ICAC and the objectives of ICAC (17)
ethics, value judgments and individual interpretation/perception (16)

the importance of using the package and how to use it effectively (8)

The presentation of the kit itself was found useful by 96% of participants with the majority attributing
this to the effective application of the video and the ease of transfer back into the workplace

The case studies were assessed as effective by 79% with 38 saying that they expanded presentation ideas
and learn from others, and 14 that they were a good means to stimulate discussion/debate/ interaction

The Commission is currently negotiating with IMM (Institute of Municipal
Management) to conduct a range of workshops in regional NSW for both state and local
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government agencies in April and May 1998. These sessions too will be evaluated. It
is also hoped to contact participants later to assess whether the sessions resulted in
implementation of training and use of the resource.

2. Community Education

The public education initiatives are contained in Program 2 of the Commission's Strategic
Plan.

(@)

(b)

Strategies to shape attitude and behaviour through formal and professional education

Talk of Toppsville - Primary School Science & Technology resource. This kit was
disseminated and promoted in the first quarter of this financial year. Of the 2000 kits
produced, 1900 kits have been requested by schools and despatched. The resource was
entered in the Public Relations Institute Awards and won 'Commended' in the
Community Relations section (third place).

The Talk of Toppsville evaluation strategy has been completed and will be implemented
in 1998 after the CD-ROM has been used in the classroom for a period no less than six
months.

Valuing our Work - High school resource for years 7-10 Design and Technology
syllabus. The promotion and distribution was finalised. It is currently intended that
the ICAC Research Section will evaluate the kit as it has other education resources. The
Commission sponsored an Ethics Award in the Ministers Young Designers Award to
promote the kit and the consideration of ethical issues in the design process. The
Commissioner participated in the judging of the awards on 30 October, and the winners
were announced at the awards presentation on 24 November.

Ethics in Design & Technology - High school resource for HSC Design and
Technology. The promotion and distribution was finalised. It is currently intended that
the ICAC Research Section will evaluate the kit as it has other education resources.

Strategies to inform about the ICAC and how to take responsible action against
corruption

Community Advisers Project - Distribution of Phase I which focuses on MPs, Chamber
Magistrates and councillors continues, with only Community Legal Centres to be
finalised. Further implementation work, including feedback on the effectiveness of the
information in the guide, will be undertaken with MPs and their staffs in the December
quarter.

Collation of Evidence # 28 November 1997 ¢ Page 24



Committee on the ICAC

NESB Project responds to the needs of those with low English literacy. Action to
translate and print the brochures focussing on bribery is underway. Promotion and
distribution will be undertaken once recruitment action to fill vacancies has been
completed.

Internet project the new ICAC internet site is being constructed and will be tested in
the December quarter. An interim site is located on http://www.icac.nsw.gov.au.

Regional Poster Exhibition & Transit Advertisements. The poster Exhibition was taken
to additional venues in New England, Tweed and Penrith and will close on 23
November. A visitor survey of the exhibition has been carried out in all of the
exhibition venues. These will be collated when the Penrith responses are in and a
consolidated evaluation should be available at the end of the December quarter.

The Transit advertising was externally evaluated by AGB McNair with the following
results:

12% (an estimated 375,000 Sydney-siders) recalled the advertisement (average recall rate for
bus advertising that is run jointly with other media advertisements is 10%-15%)

Of these 59% were prompted by the ads to think about corruption

Provide corporate relations services

Presentations were organised for the following visitors.
Melville High School (presentation evaluated)
Vietnamese Jurists on a UNDP course
AFP Agents on pre embarkation briefings
Louise Forget, Legal Adviser in Institutional Affairs, World Bank

PNG Officials, Peter Donigi, Lawyer and Sir Barry Holloway,
Former MP- on fact finding visit re creation of PNG anti corruption body

Pasuk Phongpaichit, Professor Economics, Chulalongkorn University, Bangkok preparing report
for Counter Corruption Committee of Thailand

Mosese Sikivou, Deputy Secretary Public Service Commission

Chinese jurists (senior legal and academic officials) on study tour

Twenty-one speaking engagements were undertaken by the Commissioner or
Commission staff.
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4.8

The following materials were printed:

Internal Investigations Handbook and Practical Guide insert
Annual Report

Business Studies Evaluation

Annotated Bibliography

Newspaper

Has work commenced on the project to develop a corruption prevention diagnostic
model?

Yes. This project has been given priority for the 1997/98 financial year. The work
of the Corruption Prevention and Education Unit and of the Commission generally is
becoming more complex. Greater emphasis is being placed on working in partnership
with agencies to achieve best practice corruption prevention strategies and high ethical
standards. The Commission has recognised the need for a more holistic approach to
this work in order to stress the need for and truly influence organisational and cultural
change. In this context, the development of models or tools for diagnosing the ethical
health of organisations is now part of a larger project, the aim of which is to enable
CP&E to:

- effectively examine and assess individual organisations,

- encourage and assist organisations to undertake self-assessment,

- identify public sector ethical/corruption prevention trends and weaknesses,
- advise on organisational effectiveness,

- influence and assist with organisational and cultural change management.

The project has two components - enhancement of skills and development of specific
diagnostic tools and change management strategies.

The skills component aims to enhance staff understanding of how organisations operate,
how people behave in an organisational context and how change programs can work;
and to enhance their abilities to influence attitudes and shared values and to develop
appropriate diagnostic tools and use them effectively.

It is envisaged that the skills component will be completed by mid-financial year and
the diagnostic tools and products (that will become the organisational change package)
will be developed and piloted by the end of the financial year. Publication of products
will be budgeted for early in the 1998/99 financial year.
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5. OPERATIONS REVIEW COMMITTEE

5.1

5.2

5.3

Have there been any changes to the ORC's membership or functions?

There have not been changes in membership since the last meeting in July 1997. The
Commissioner has asked the ORC for advice on a project.

Is it still the practice for the ORC to meet monthly (excepting January)? On
average, how many matters are considered at each meeting?

Yes.

During the current year, as at 31 October 1997, the Committee met 7 times and
considered 698 reports. On average, therefore, the Committee considers approximately
100 reports at each meeting. The reports are distributed as follows:

Progress Reports on Investigation 5%

Further Report Concerning
Non Commencement of Preliminary Investigation 2%

Report on Assessment Concerning
Non Commencement of Investigation 7%

Schedule of Matters considered by the Assessment Panel
Concerning Non Commencement of Investigation 67%

Report on Preliminary Enquiry Concerning
Non Commencement of Investigation 15%

Status Reports Concerning Section 10 Complaints 4%

Has the Commission had any external audits of ORC reports since the previous
audit undertaken by the Audit Office in July 1996?

Yes, in July 1997 the Commission engaged the services of an auditor from The Audit
Office of New South Wales to conduct an audit of the Commission's enquiry files. The
scope of the audit required a review and appraisal of the adequacy and effectiveness of
the Commission's procedures and controls to ensure that all complaints received by the
Commission were promptly and properly recorded and were classified and reported to
the ORC in compliance with statutory and operational requirements.
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The audit found that the Commission had in overall complied with its statutory
requirements in relation to the reporting requirements to the ORC.

5.4 The Commission indicated at our meeting in July 1997 that the last audit had
identified areas in need of improvement in operational procedures and
requirements. Have these areas been addressed?

Yes. In each case the Commission has addressed the issue appropriately.
6. OTHER
6.1  Has the Commission engaged in any joint projects with government departments

and policy agencies?

Yes. The Commission's approach, particularly in relation to corruption prevention
work, is to work with government departments and agencies wherever possible. Our
experience is that the early involvement of government departments and central
agencies ensures their support for the recommendations made by the ICAC and usually
leads to more effective implementation.

Current examples of this work are:

Two principal corruption prevention officers are working closely with the Director of
Equal Opportunity in Public Employment to ensure the ICAC's views about probity in
recruitment and selection procedures are central to the current review of merit selection
policy across the NSW Public Sector.

The ICAC has been involved in a working party with the Premier's Department to
examine the recommendations made in the report into the investigation of the
evaluation of the position of Director-General of the Department of Community
Services (the Semple report). This work is leading to a number of very positive
reforms in recruitment and other aspects of public sector processes.

The ICAC Chairs the Protected Disclosures Steering Committee which is made up of
relevant government departments to look at the implementation of the Protected
Disclosures Act.

The ICAC continues to work closely with the Department of Aboriginal Affairs and the
NSW Aboriginal Land Council in the completion of Operation Zack.

RAC, FreightCorp, RSA, SRA.
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® Re Legislation:
- covert operations legislation,

- Local Government inspectors amendments to the Local Government Act, 1993.
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ADDITIONAL QUESTIONS ON NOTICE

1 What corruption prevention activities has the ICAC undertaken in the lead up to the
2000 Olympic Games? How successful have they been?

The Corruption Prevention and Education Unit has maintained an ongoing liaison with
the main Olympic organisations, the Olympic Coordination Authority (OCA) and the
Sydney Organising Committee for the Olympics Games (SOCOG). The Commission
has assisted these organisations on an ongoing basis with general corruption prevention
strategies such as Codes of Conduct for staff, as well as providing advice on a number
of specific issues. OCA has briefed the Commission and asked for advice on many of
the major construction projects.

Recently the Olympic Roads and Transport Authority (ORTA) approached the
Commission for advice on the tendering process for regional bus routes for the Easter
Show 1998.

The Commission has been very pleased by the seriousness with which the Olympic
organisations have approached corruption risks and strategies for minimising them.
There have been very few complaints about matters associated with the Olympics,
within the ambit of the ICAC's involvement.

2 Discussion Paper (April 1997), Managing Post Separation Employment

2.1 Do you believe that Members of Parliament's superannuation scheme is sufficient
to deter people from taking jobs outside of the public service on their retirement?

No, since a number of former members take up positions after retirement.

2.2 Did you take into account the wage structure of Members of Parliament compared
to the Senior Executive Service?

It was not relevant to do so for the purposes of the discussion paper. The ICAC
expects that the quantum of a pension entitlement would be one factor a former
politician would take into account when considering resuming a former career or
seeking a new one.
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2.3 Should backbenchers have their employment restricted when they resign or lose
their seats?

As mentioned on page 32 of the post separation employment discussion paper, the idea
of independent scrutiny of post parliamentary employment is not new. The NSW
Premier's Department proposed a external committee of review to the ICAC in its
submission to relation to the ICAC's Metherell Inquiry. It recommended that the
committee scrutinise any selection process that led to the recommendation of any

former politician for appointment to any publicly funded position in the State public
sector.

In its 1993 report, Integrity in Public Sector Recruitment the ICAC recommended that
a committee be formed and that selections be vetted where an applicant had been a
Member of Parliament in the preceding two years. The recommendation has not been
implemented, although the ICAC stands by it.

The ICAC is not advocating restricting individual public officials' post separation
employment in either the public or private sectors, where there is no risk to the public
interest being involved. It would depend on whether the individual backbencher's
circumstances warranted restrictions. This is why sanctioning bodies such as the UK
Civil Service's Business Appointment Rules Committee, are structured so as to examine
each case of post separation employment on its merits.

3. Why were only 40 people interviewed in the Taken for Granted? - Better Management
of Government Grants project, and for the Managing Post Separation Employment
Discussion Paper, April 1997?

In planning corruption prevention projects, arbitrary decisions are not made about the
number of people to be interviewed. The approach varies according to the nature of
each project. Each is assessed individually.

The methodology adopted for the project entitled Taken for Granted? - Better
Management of Government Grants was a case study approach examining three funding
bodies and funding programs. Data collection involved interviews with managers and
other administrative officers from the three funding bodies, examination of documents,
review of project files and interviews with representatives of funded organisations.
That is how the number of people interviewed emerged.

As far as the Managing Post Separation Employment Discussion Paper is concerned,
the paper was based on an analysis of ICAC complaints files, a survey of post
separation employment problems experienced by all NSW public sector organisations,
and a focus group with NSW senior executives who either dealt with the problem of
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post separation employment in the course of their work, or had identified the issue as
a problem for their organisation. The purpose of the discussion paper was to raise
public sector awareness of the issue of post separation employment and to invite any
comment on the need for further measures. Interviews were not a part of this process.

4. What impact do you consider the operation of the Corruption Prevention Unit to have
had on public sector agencies in NSW and in particular on the internal decision-making
processes of agencies?

The work of the ICAC has had a significant and beneficial impact on public sector
agencies and their internal decision making processes. This flows from our
investigations and more directly from the work of the corruption prevention unit.

The publications of the Unit, dealing with matters such as Direct Negotiations,
Managing Post Separation Employment and conflicts of interest in local government
(Under Careful Consideration), are widely used to assist decision making.

The advice function provided by the Corruption Prevention Unit is particularly
important in this regard. Consultation with the ICAC and its publications is now an
increasingly important facet of the planning and decision-making processes in many
agencies. In some cases consultation is done as a matter of course; in others, it is done
on a needs basis.

There is no doubt that questions of ethics and probity have a much higher profile
throughout public sector agencies and are much more prominent in decision making
processes as a direct result of the ICAC's work, as well as in the recruitment process.

5. The Committee has heard that a technique frequently used by Counsel in the ICAC is;
that the witness is taken into an in camera hearing, asked many question and some
time later asked the same questions in public hearings. With this technique
inconsistencies in the statements given could occur and the conclusion reached may be
that the witness is lying. Is this a technique that is useful in an investigation?

This question seems to be based on incorrect information or a misunderstanding of the
nature and role of private hearings conducted by the Commission. Private hearings are
held as an aid to the Commission's investigation. They are not held for the purpose of
attempting to "trap" a witness into giving false evidence.

In deciding whether to take evidence in a private hearing, the following considerations
are taken into account:
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(a) the integrity of the investigation (it may be prejudicial to the investigation to
publicly divulge the fact the Commission is conducting an investigation, to
identify the witnesses or make known the extent of evidence obtained);

(b) protection of reputation from anticipated but untested or unverified evidence;

© whether information is being sought at a preliminary stage for the purposes of
determining whether further investigative effort is required. In this regard if
it is ultimately decided not to proceed further there is no requirement for the
Commission to prepare a report in relation to the matter;

(d) the need to protect the identity of a witness or an informant;

(e) the requirements of s.18(2) of the ICAC Act which requires that where there
are proceedings for an indictable offence conducted by or on behalf of the
Crown, in order to ensure that the accused's right to a fair trial is not
prejudiced the Commission must, to the extent it thinks necessary, ensure that,
as far as practicable, any hearing is conducted in private during the currency of
the proceedings; and

® any application made by, or on behalf of, those appearing before the
Commission that the hearing be conducted in private.

In cases where investigations subsequently proceed to public hearings it is not unusual
for witnesses who have given evidence in private hearings to be recalled to give
evidence in public hearings. This usually includes the tender of evidence given in a
private hearing. Then any additional material can be put to the witnesses. This
provides an opportunity for those adversely mentioned by the witness or otherwise
affected by the witness's evidence to cross-examine that witness.

Sometimes the evidence given by a witness in private hearing may vary from that
subsequently given in public hearing. Minor variations may be of little account.
However, such variations may ultimately be matters to be considered in relation to the
credit of a particular witness.

In other cases however there can be major discrepancies between the evidence given
by a witness in an earlier private hearing and evidence subsequently given in a public
hearing. Typically this will arise where a witness sought in a private hearing to deny
involvement in corrupt conduct or limit their involvement. Subsequently, evidence
given by other witnesses, or other evidence such as listening device or telephone
intercept material, indicates to them that they cannot maintain their original position,
often leading to a change in their evidence. If the witness gives evidence inconsistent
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with that previously given (whether in public or private hearing), it is necessary to
explore the basis for that inconsistency and to ascertain whether the witness has lied,
or been influenced by some person or circumstance.

6. What is the status of Operation Zack?

Public hearings into specific allegations of corrupt conduct have been completed. That
process was successful in demonstrating a number of the kinds of corrupt conduct
which affect Aboriginal land councils. Submissions from Counsel Assisting the
Commission and from interested parties are to be received and considered in the course
of preparing my report to the Parliament.

A separate report on the systemic corruption prevention recommendations has already
been prepared in draft following consultation with the Office of the Minister for
Aboriginal Affairs, the Department of Aboriginal Affairs and the NSW Aboriginal
Land Council. That report is in the course of refinement and should be published early
in the new year. However, a final draft of the material may be made available to
Government and to the NSW Aboriginal Land Council so that the process of amending
the Aboriginal Land Rights Act 1983 can go ahead as early as possible with the benefit
of the Commission's work.

Corruption prevention is not a "set and forget" operation, but rather one where ongoing
support is required. Consequently, the most important recommendation relates to a
project which aims to assist local Aboriginal land councils amend their model rules.
The Aboriginal Land Rights Act enables local Aboriginal land councils to seek
amendments to the basic set of statutory rules which govern their operation. History
has shown that relatively few amendments have in fact been made, thus weakening a
very valuable feature of land rights legislation in this State: the ability for Aboriginal
people to decide on the best way in which to manage their own local affairs.

Our work indicates that for corruption prevention measures to be effective they must
be implemented in a system which faithfully reflects the diversity of contemporary
Aboriginal culture, and the ways in which Aboriginal people wish to govern their
organisations. The 'model rules project' as it has become known, will see the ICAC
work with local communities, the NSW Aboriginal LL.and Council, and other
stakeholders, to lend support to local Aboriginal land councils who wish to tailor their
rules to best suit their circumstances. An important part of the process will involve
helping to build corruption prevention systems into the organisational models chosen
by Aboriginal people.

To that end the Commission is recruiting an Aboriginal person to lead this particular
project and to facilitate the wider process of implementing the Commission's other
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recommendations. I have aiso agreed to the secondment of a Commission officer to the
Department of Aboriginal Affairs who will continue to work with Aboriginal land
councils on the reform process.

EVALUATION OF OPERATION ZACK

A research report on the evaluation of the process used in Operation Zack has also been
prepared which outlines how the ICAC project was received by the Aboriginal
communities in NSW. The research indicates that not only must the corruption
prevention measures be implemented in a system which reflects the diversity of
contemporary Aboriginal culture, but that the process used must be acceptable to
Aboriginal people. The evaluation of Operation Zack found that the use of Aboriginal
Liaison Officers was an essential part of the process, and using a culturally aware team
of people who have a respectful approach to working with people in Aboriginal
comrmunities was an imperative element in the project being accepted within the
community.

The research study interviewed Aboriginal community members who had previous
contact with the ICAC team. Those interviewed unanimously rated the ICAC team as
having been respectful to them and their culture.

7. Do you consider that there are any measures which could be taken to assist the ORC
in the performance of its functions.

‘The ORC is performing well, as contemplated by the Act, and no additional assistance
is called for at this time.

8. On page 38 of the 18 July hearing report, you spoke about the protocol used in ICAC
surveys. Could you provide that protocol?

Page 38 of the 18 July hearing report refers to the methodology used in the 1996 ICAC
Community Attitude Survey. The research report, Community Attitudes to Corruption
and the ICAC 1996, which was distributed to committee members on 15 July 1997,
outlines the methodology used.

This telephone survey was conducted between 15 and 30 October 1996, with a
representative sample of the NSW adult population (aged 18 years and over). A total
of 511 people were interviewed. While the interview schedule was designed by the
ICAC Research Section, a commercial research company was engaged to pilot and
conduct the survey on behalf of the ICAC. The results were analysed and the report
was prepared by the ICAC Research Section. The interview schedule used by the
commercial research company is attached as Appendix 1.
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In your letter of 28 August you offered further details of the Workcover issue
relating to an ICAC premises. Could you provide those details? (In camera, if
necessary).

This matter should be dealt with in camera.

Have there been changes in vetting procedures for potential ICAC staff since the
Police Royal Commission? Should there be a review of current ICAC staffing
based on lessons learned?

10.1.1 ICAC vetting procedures have been progressively reviewed and refined over the
last 18 months as part of an ongoing work improvement process. This review
process has been necessary to enable the Security Section to meet its internal
“Guarantee of Service” obligations of fifty percent of vettings to be completed
within 15 working days and all vettings to be completed within 20 working
days.

10.1.2 ICAC staff “personal vetting files” are now reviewed annually. Staff also have
an ongoing responsibility, under the Commission's Code of Conduct, to report
changes of circumstance and any possible conflicts of interest.

10.1.3 During the past 18 months the Commission has provided advice on personnel
vetting procedures to:

Parliamentary Joint Committee on the ICAC (Chairman);

NSW Police Service (Commissioner's Office & Assistant Commissioner Human
Resources);

Victorian Police (Ethical Standards Department);

National Exchange of Police Information (NEPI Support Unit);

Sydney Organising Committee for the Olympic Games (Accreditation
Manager);

WorkCover Authority (Fraud Investigation);

Community Services Commission (Employee Relations Branch);

West Australian Anti-Corruption Commission and;

Australian Securities Commission (Office of the Chairman).

On page 9 of the 18 July hearing report you answered questions relating to
allegations concerning a Mayor of a local council. What is the status of that
Inquiry?

In relation to this matter, Mr Watkins undertook to provide additional details. That
material was provided to the Commission by letter of 29 July 1997.
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12.

13.

The matter has been the subject of further enquiry by the Commission. A number of
persons have been interviewed, and a report has been prepared. However, as the
matter is operational in nature, the Commission believes it would not be appropriate
to provide further details.

Why does ICAC require Councils to investigate allegations of corruption within
their organisation before it will act?

The underlying assumption is incorrect, as the Commission does not require all
Councils to investigate allegations of corruption themselves. For example, Randwick
Council (Operation Dusk), Byron (Operation Yabbie), Fairfield (Operation Sturt), Lane
Cove (Operation Ward) and a number of others are all investigations into councils
commenced by the Commission, and not first investigated by the councils concerned.

However the Commission's resources are limited and therefore it is not able to
investigate every allegation of corrupt conduct made, whether in respect of a local
government council or other agency. It is forced to decline numerous matters. One
option available to the Commission is to refer certain types of allegations to other
organisations for examination. That is contemplated by sections 53 and 54 of the ICAC
Act. Referrals are made to other investigative agencies such as the Department of
Local Government, and NSW Ombudsman. Matters of a one off criminal nature are
often referred to the NSW Police Service.

Other allegations of a less serious nature are often referred to the council which is the
subject of the complaint. In most cases such referral results from the fact that the
allegations relate to management issues which should be the responsibility of the
organisation itself to deal with.

What is the status of an investigation into the approval of claim benefits under the
BSC Comprehensive Insurance Scheme for Ms Vanessa Lovett?

It has been completed, a report prepared and submitted to the ORC. On the advice of
the ORC both the complainant and the subject have been advised of the decision.
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CHAIRMAN: I declare this meeting of the Joint Parliamentary Committee on the
Independent Commission Against Corruption open. This is the second this year of a
twice-year meeting with Commissioner O'Keefe.

BARRY STANLEY JOHN O'KEEFE, Commissioner of the Independent
Commission Against Corruption, on former oath:

CHAIRMAN: Commissioner O'Keefe, you have a summons issued under my hand
served upon you to give evidence here today?

Commissioner O'KEEFE: Ido. I appear pursuant to that summons, under your
hand, bearing today's date, requiring me to attend before this Committee today.

CHAIRMAN: Commissioner O'Keefe, would you like to make an opening
statement?

Commissioner O'KEEFE: I would, please, Chairman.
CHAIRMAN: Proceed.

Commissioner O'KEEFE: There are five areas that I would like to touch on in
this opening. I will do so partly I have recently completed the third year of my five-
year term, so that I am 60 per cent through that term. The five areas relate to: (1)
protected disclosures research; (2) the code of conduct for parliamentarians; (3) the
ICAC's report into Operation Cal, which was released yesterday; (4) a number of
matters relating to Corrective Services and the ICAC inquiry into that department, that
inquiry being known as Operation Cadix; and (5) an overview.

Chairman, lady and gentlemen. The ICAC has undertaken a significant
research study into the impact of the Protected Disclosures Act upon the public sector
in New South Wales. In the first year of the life of the Act, the ICAC conducted a
survey of chief executive officers which explored the response of the New South Wales
public sector managers to the introduction of the legislation. The findings were grim.

Only 42 per cent of the organisations to which the Act applied had actually
implemented internal reporting systems to allow their staff to make protected
disclosures, and 65 per cent had not even bothered to inform their staff about the Act.
The figures were far worse for local councils, with only 36 per cent of them having
implemented internal reporting systems, compared with 53 per cent for government
agencies, and in councils 75 percent of them had not informed their staffs about the
Act, and that compares with 50 per cent in the general public sector.

By comparison, the general public sector was good. But better was not good.
Better was quite terrible. So neither of the sets of figures was good, and local
government was, and continues to be, a very real worry. When we asked management
why they had net done anything in response to the Parliament's command in the
legislation over three-quarters of the organisations told us they were not convinced that
the Act was going to have a positive impact on their organisation. That simply means
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they were not applying the law because they did not think it was worthwhile. Their
judgment was being substituted for that of the Parliament of the State. We would
describe that as a real arrogance. Here are some of the reasons that they gave us:

1. The Act is irrelevant, particularly to country organisations, because
country organisations are under constant scrutiny by the community,
making corruption impossible in those organisations. Our next inquiry
into local government will dispel that in spades.

2. The Act is just another one of those well-meaning accountability
mechanisms of no real consequence. We will see about that.

3. Their organisation was unlikely to need anything that the Act had to
offer because wrongdoing does not go on in that organisation. The
report that we released today into Operation Cal, involving three
separate councils, is a clear testament that that is not so.

4. They were doubtful that the Act would do anything to change their
staff's attitudes to reporting wrongdoing.

5. Australians perceive "dobbing" to be unAustralian and it will never be
an acceptable thing to do in our society. That runs totally counter to the
researches that we have done.

6. Organisations can never really protect people from the subtle reprisals
that they may encounter within the organisation or within a close-nit
community, particularly a country community.

So there are a range of attitudes and a mix of attitudes from management,
ranging from the eternal optimists who do not believe wrongdoing is an issue in their
organisation, to the die-hard pessimists who do not believe there is anything you can
do about it, and perhaps also the realists who see the difficulties in expecting an Act
of Parliament to substantially alleviate people's fears to the point that they will be
encouraged to make reports. Yet this, in our view, is a very important Act of the New
South Wales Parliament - very important for ensuring that the public sector of this State
reaches the high status of corruption-freeness that the public expects. Their
overwhelming message, from our research, was that management were not convinced
that the Act was going to be a useful tool for their organisation, and as a consequence
they had not made use of the Act.

It is of serious concern to the Independent Commission Against Corruption -
and it should be to the Parliament of New South wales - that very few organisations
then seemed to accept that it is not the Act itself which will create the attitudinal change
in their staff but management's ability to create an organisational structure conducive
to the staff speaking out. ’

Our research then proceeded. One year after the CEO survey, that is, almost .
two years after the introduction of the legislation, we went to New South Wales public
sector employees and asked them - that is, not the bosses, but the-employees - about

ICAC Committee ® 28 November 1997 # Page 40



Committee on the ICAC

their knowledge of the Protected Disclosures Act and their attitudes to reporting
workplace wrongdoing. Again the survey generated some disturbing findings:

° More than half of all respondents said that they did not know of any
procedures in their workplace for reporting corruption.

e Sixty per cent of the staff from country organisations did not know of
reporting channels, compared with 40 per cent of staff of city
organisations.

® Sixty per cent of local council staff did not know of internal reporting,

which compares with 48 per cent of staff of other government agencies.

L More than half of respondents did not know that they could go outside
their organisation to report corruption.

® Staff from country councils were even less likely to know of available
external channels than were staff from city organisations.

The above findings are very worrying, given that the research found a clear link
between a lack of information about mechanisms for reporting corruption and negative
attitudes towards reporting corruption. Lack of knowledge of the Protected Disclosures
Act, the making aware of which resides which each council and each agency and each
department, was even more startling:

° Two thirds of public sector employees did not even know about the Act.
® Seventy per cent of local council staff had not heard about the Act.

These statistics are of particular concern, given that three-quarters of
respondents said that they would be unlikely to, or would definitely not, make a report
without legal protection. It is encouraging to note, however, that while 30 per cent of
respondents do not believe in the power of any legislation to protect them, 70 per cent
were nonetheless willing to wait to see what it has to offer. So the opportunity to gain
the trust of public sector employees in the legislation is still high. And directives from
the Premier's Office in relation to the implementation of the Act have very much
assisted in this respect.

In the first instance, however, the success of the Act depends upon public sector
managers providing safe environments for their employees to come forward.

We also sought the perspective of public sector employees who had actually
made a protected disclosure. How had the Act worked? Due to the sensitive nature
of this research phase, we conducted confidential telephone interviews with 30 people.
We had first to get the consent of people as to whether they would participate, then we
had to get consent of people would they be interviewed. We got a representative
sample, and 30 gave us a sufficient number to get a reliable response, but I think it
cannot be made general because there are other areas of concern to explore. These 30
people who had made a protected disclosure to the ICAC and who had consented to
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take part in the research had their experiences explored in relation to the making of
their disclosure in their own organisation.

The findings are of great concern to the Independent Commission Against
Corruption. Almost two-thirds of those 30 people reported some detrimental impact
from having reported workplace wrongdoing within their organisations. Twenty-four
of the 30 said that they had reported the matter internally before they came to the
ICAC. All but one expressed dissatisfaction in the way in which their own
organisations had handled their reports. Now, that is a very serious outcome. And,
if it can be extrapolated generally, it gives rise to an alarming situation. We have to
determine yet, by further research, whether that can be so extrapolated. There are
indications, however, that it is not a bad indicator of what might be happening.

Most respondents described ineffective systems under which they believed
nothing was done in relation to their reports. Others described internal investigations
which they perceived were token only, or biased towards protecting and covering up
for the person accused. Some described punitive responses in which the energy of the
organisation and its resources were focused on punishing the person for making the
report, rather than on dealing with the issue that had been reported. You shoot the
messenger; you do not deal with the data. The overall picture was one of inaction or
contempt by organisations for employees making reports.

These findings highlight the real dangers in promoting the Protected Disclosures
Act as a protective mechanism to encourage public sector employees when
organisations may not yet be willing or able to properly handle protected disclosure,
or to deal with the employees who make them, in a proper manner. Doing so could
result in the Act backfiring by highlighting the difficulties involved in protecting those
who make the disclosures.

So what has been done and what will be done as a result of this research is
perhaps even more important, since our work is research driven and directed.

We then, in response to the phase 1 findings, consulted with the Premier, and
he approved the formation of an interdepartmental steering committee, whose role it
is to facilitate a positive response to the legislation by encouraging and assisting
organisations to implement internal reporting systems and educate their staff about
making protected disclosures. The ICAC chairs that committee. In addition, as a
result of this initiative the Premier has issued a directive to all New South Wales public
sector agencies that they must implement internal reporting systems.

Phases 3 and 4 of our research findings strongly suggest that New South Wales
public sector managers need to take steps to create organisational cultures in which
employees have faith in their managers to respond to reports of corruption
appropriately and to inculcate a belief that their managers will do their best to protect
them from any reprisals, rather than being the source of reprisals.

Secondly, the ICAC is responding to the clear need for organisational change
in the public sector by initiating an organisational change program which will be the
priority for the corruption prevention section of the Commission in this financial year.
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Thirdly, the Protected Disclosures Implementation Steering Committee will be
conducting focus groups with public sector employees and managers to explore
solutions to the issues identified in the phase 3 and phase 4 research. These will be
conducted in 1998, although some of that work has already begun in terms of
organising the focus groups.

Fourthly, the ICAC has produced a handbook on conducting internal
investigations, and it has been distributed recently to all agencies and local councils.

Fifthly, protected disclosure workshops are already being conducted with local
councils throughout the State which aim to inform managers about their responsibilities
regarding the Act and how they can effectively implement internal reporting systems.
Five of those have already been held in diverse country centres - and the details of
those can be seen on page 16 in the answers which have been submitted to the
Committee - and a further six have been arranged to be held before the end of the
calendar year. Committee members will find those details at the following page.
ICAC staff from different units are participating in those workshops, which included
sessions about how to conduct effective internal investigations. In 1998 those
workshops will be expanded to include entities other than local government. The
second area of concern is the code of conduct for parliamentarians.

Mr WATKINS: Mr Chairman, if I could interrupt for a moment. We have been
going for more than 10 minutes. Normal past practice has been for there to be a brief
opening statement by the Commissioner about matters that are before us, and then to
throw the meeting open to questions. We have been through one of the four areas ----

Commissioner O'KEEFE: Five.

Mr WATKINS: --- five areas that the Commissioner hopes to explore. I would
suggest that this is an inappropriate way of beginning, especially if each of the five
matters takes 10 minutes.

Commissioner O'KEEFE: They do not.

Mr WATKINS: I would suggest that some of what we have been told in the last
few minutes we have already been told in the past, but other parts of it are new. I
wonder why it was not reported in writing to the Committee so that we could then
question the Commissioner on the material that he is now putting before us. He has
outlined that the other matters he will deal with - the code of conduct, one of the ICAC
operations, and Corrective Services - as far as I recall, are not explored in the written
material before us.

It is very difficult for this Committee to do its job if members are given fresh
material from the dais and that is not given to us in an agreed time beforehand so that
we can ask intelligent questions. So could I suggest that the Commissioner finish his
opening statement there, and that we move on to question him about those matters that
he has put before us. . These other matters that he will go on to report about may come
up in general questioning at the end; or, if not, they could be reported to the Committee
through the normal practice, in written form, before our next hearing.
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Commissioner O'KEEFE: Chairman, I have gone to a lot of trouble to prepare
matters to inform this Committee. This Committee will be sitting all day today,
according to the schedule that I was given. I will take no more than half an hour.
That, with respect, would seem to me to be a very small proportion of the time allotted
for this Committee's deliberations. The matters that I would seek to deal with are
important matters for this State and for this Committee. It would be very unfortunate
if the impression of being muzzled were to be given by this Committee. That is not the
function, I would have thought, of this forum.

Mr WATKINS: Mr Chairman, I object to this Committee being muzzled - and it
has happened in the past - by not being given this important information in sufficient
detail and in time for us to digest it and then ask intelligent questions.

Mr O'FARRELL: Mr Chairman, I do not think Mr Watkins can have it both
ways. He cannot say it has not been given in sufficient detail if he then complains
about the time that the Commissioner is taking to deliver that detail. But I would have
to say that I do not feel constrained about not asking the Commissioner questions about
the issues he is raising. Some of them relate to a recent report of the ICAC which we
have all received, and which the Commissioner has referred to, relating to the
operation of the Protected Disclosures Act. That is certainly important to me, and it
is certainly a matter I intend to raise in general questioning. I see no problem with the
Commissioner's opening statement, and I do not think the Commissioner ought to be
muzzled in this forum, which is an opportunity for all members of Parliament to hold
the Commissioner and the ICAC accountable.

Dr MACDONALD: Mr Chairman, I object to both the Commissioner's use and
Mr O'Farrell's use of the term muzzled, because that introduced an aspect to these
deliberations that is quite unnecessary. I think we need some direction from you as to
what the purpose of these sessions are. As I understand it, the matters that are to be
considered have been the subject of various questions from the Secretary of the
Committee and members of the Committee to the Commissioner, with corresponding
responses. We are then in a position, as Mr Watkins says, to question the
Commissioner in detail.

My question to you would simply be this. In relation to the material that is now
being provided, why was it not provided beforehand? Is it of such recent urgency or
occurrence that it has come up? Maybe you could direct a question to the
Commissioner as to why this information could not have been provided 24 hours ago
or a week ago. The Committee is put in a stronger position to ask questions if it has
this information in advance. That cannot be disputed, surely. I have no objection to
the Commissioner being allowed to continue on with his opening address. I think we
should get on with it.

CHAIRMAN: