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Functions of the Committee 
 
The Committee on the Office of the Ombudsman and the Police Integrity Commission is 
constituted under Part 4A of the Ombudsman Act 1974. The functions of the Committee 
under the Ombudsman Act 1974 are set out in s.31B(1) of the Act as follows: 
 

• to monitor and to review the exercise by the Ombudsman of the Ombudsman’s 
functions under this or any other Act; 

• to report to both Houses of Parliament, with such comments as it thinks fit, on any 
matter appertaining to the Ombudsman or connected with the exercise of the 
Ombudsman’s functions to which, in the opinion of the Joint Committee, the attention 
of Parliament should be directed; 

• to examine each annual and other report made by the Ombudsman, and presented to 
Parliament, under this or any other Act and to report to both Houses of Parliament on 
any matter appearing in, or arising out of, any such report; 

• to report to both Houses of Parliament any change that the Joint Committee considers 
desirable to the functions, structures and procedures of the Office of the Ombudsman; 

• to inquire into any question in connection with the Joint Committee’s functions which is 
referred to it by both Houses of Parliament, and to report to both Houses on that 
question. 

• These functions may be exercised in respect of matters occurring before or after the 
commencement of this section of the Act. 

 

Section 31B(2) of the Ombudsman Act specifies that the Committee is not authorised: 

• to investigate a matter relating to particular conduct; or 

• to reconsider a decision to investigate, not to investigate or to discontinue investigation 
of a particular complaint; or 

• to exercise any function referred to in subsection (1) in relation to any report under 
section 27; or 

• to reconsider the findings, recommendations, determinations or other decisions of the 
Ombudsman, or of any other person, in relation to a particular investigation or 
complaint or in relation to any particular conduct the subject of a report under section 
27; or 

• to exercise any function referred to in subsection (1) in relation to the Ombudsman’s 
functions under the Telecommunications (Interception) (New South Wales) Act 1987. 

 
The Committee also has the following functions under the Police Integrity Commission Act 
1996:  

• to monitor and review the exercise by the Commission and the Inspector of their 
functions; 

• to report to both Houses of Parliament, with such comments as it thinks fit, on any 
matter appertaining to the Commission or the Inspector or connected with the exercise 
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of their functions to which, in the opinion of the Joint Committee, the attention of 
Parliament should be directed; 

• to examine each annual and other report of the Commission and of the Inspector and 
report to both Houses of Parliament on any matter appearing, or arising out of, any such 
report; 

• to examine trends and changes in police corruption, and practices and methods relating 
to police corruption, and report to both Houses of Parliament any changes which the 
Joint Committee thinks desirable to the functions, structures and procedures of the 
Commission and the Inspector; and 

• to inquire into any question in connection with its functions which is referred to it by 
both Houses of Parliament, and report to both Houses on that question. 

 
The Act further specifies that the Joint Committee is not authorised: 

• to investigate a matter relating to particular conduct; or 

• to reconsider a decision to investigate, not to investigate or to discontinue investigation 
of a particular complaint, a particular matter or particular conduct; or 

• to reconsider the findings, recommendations, determinations or other decisions of the 
Commission in relation to a particular investigation or a particular complaint. 

 
The Statutory Appointments (Parliamentary Veto) Amendment Act, assented to on 19 May 
1992, amended the Ombudsman Act by extending the Committee’s powers to include the 
power to veto the proposed appointment of the Ombudsman and the Director of Public 
Prosecutions. This section was further amended by the Police Legislation Amendment Act 
1996 which provided the Committee with the same veto power in relation to proposed 
appointments to the positions of Commissioner for the PIC and Inspector of the PIC. Section 
31BA of the Ombudsman Act provides: 
 

(1) The Minister is to refer a proposal to appoint a person as Ombudsman, Director of 
Public Prosecutions, Commissioner for the Police Integrity Commission or Inspector of 
the Police Integrity Commission to the Joint Committee and the Committee is 
empowered to veto the proposed appointment as provided by this section. The Minister 
may withdraw a referral at any time. 

(2) The Joint Committee has 14 days after the proposed appointment is referred to it to 
veto the proposal and has a further 30 days (after the initial 14 days) to veto the 
proposal if it notifies the Minister within that 14 days that it requires more time to 
consider the matter. 

(3) The Joint Committee is to notify the Minister, within the time that it has to veto a 
proposed appointment, whether or not it vetoes it. 

(4) A referral or notification under this section is to be in writing. 

(5) In this section, a reference to the Minister is; 

(a) in the context of an appointment of Ombudsman, a reference to the Minister 
administering section 6A of this Act; 

(b) in the context of an appointment of Director of Public Prosecutions, a reference to 
the Minister administering section 4A of the Director of Public Prosecutions Act 
1986; and 
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(c) in the context of an appointment of Commissioner for the Police Integrity 
Commission or Inspector of the Police Integrity Commission, a reference to the 
Minister administering section 7 or 88 (as appropriate) of the Police Integrity 
Commission Act 1996. 
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Chairman’s Foreword 
 
The Committee conducted the thirteenth General Meeting with New South Wales 
Ombudsman and senior officers of his Office on 23 November 2005. The public hearing 
involved evidence on wide-ranging aspects of the Office’s operations. However, the evidence 
taken at the public hearing and the information provided in response to matters taken on 
notice resulted in considerable discussion between the Ombudsman and the Committee 
about the adequacy of the funds and resources available to the Ombudsman to perform his 
functions.  
 
In recent years the Ombudsman’s jurisdiction has expanded markedly following the conferral 
of child protection functions, the merger of the Office with the Community Services 
Commission, and new scrutiny and audit roles in respect of controlled operations and 
legislation conferring special police powers. In addition to the new statutory functions 
performed by the Office of the Ombudsman, significant increases have occurred in complaint 
levels within established areas of the Ombudsman’s jurisdiction, particularly in relation to 
police complaints. The functions highlighted by the Ombudsman as in particular need of 
additional funds include the investigation of reviewable deaths and related systemic issues, 
and the Community Visitors Program.   
 
The Committee will review the level of funding provided to the Office in detail prior to the 
next General Meeting with the Ombudsman in late 2006, by which time it is hoped some of 
the funding issues will have been resolved in negotiations between the Ombudsman, NSW 
Treasury and central agencies. As a prelude to the next General Meeting the Committee will 
take in camera evidence from the Ombudsman and NSW Treasury on the response given to 
the Ombudsman’s requests for additional funding. The Committee’s findings and 
recommendations will be included in its next General Meeting report to Parliament. 
 
The Ombudsman’s jurisdiction involves oversight of service delivery to vulnerable individuals 
within the community, and the use of controversial police powers. Consequently, it is of 
concern that the capacity of the Office to perform these sensitive and highly complex 
functions may be compromised due to inadequate funding. This is a threshold issue for the 
Office and it is apparent from the General Meeting that the Ombudsman considered the level 
of funding available at the time had the potential to critically undermine the service 
capabilities and operations of the Office. The Committee has a responsibility to draw such 
matters to the attention of the Parliament and the community. 
 
On behalf of the Committee, I would like to thank the Ombudsman and the senior 
Ombudsman officers who participated in the General Meeting for their attendance and the 
standard of evidence they provided during proceedings. I also would like to express my 
appreciation to the Members of the Committee for their contribution to the General Meeting 
and subsequent deliberations. 
 
 
 
 
Paul Lynch MP 
Chairman
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Recommendation 
 
The Committee has resolved to conduct separate in camera hearings with the Ombudsman 
and the NSW Treasury prior to the next General Meeting with the Ombudsman in November 
2006, for the purpose of examining funding levels for the Office. The evidence from the in 
camera hearings will be used to inform the Committee about the response received by the 
Ombudsman for additional resources for specific programs. The Committee will report on its 
findings, and the adequacy of the funds and resources available for the Office to effectively 
perform the Ombudsman’s statutory functions, as part of its report on the General Meeting. 
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Chapter One -  Commentary 
 
1. 1 Funds and resources 

The Ombudsman drew the Committee’s attention to the cumulative effect of funding 
reductions and unfunded public sector pay increases, and indicated that there are a 
number of areas where the Office requires additional funding in order to properly 
exercise the Ombudsman’s statutory functions. The Office had advised the Cabinet 
Office and NSW Treasury that the reviewable deaths function, Community Visitors 
Program and Police Area would be most affected by the funding situation. 

 
1. 2 Reviewable deaths: The reviewable deaths function is aimed at systemic issues arising 

from reviewable deaths, reviewing trends and patterns, and recommending changes to 
policies and practices that might prevent or reduce untimely deaths. In order to 
perform this function the Ombudsman must necessarily examine the circumstances 
surrounding individual deaths. The Ombudsman has indicated that as the number of 
deaths captured by the legislation and the amount of work required for each review far 
exceeds the indicative assessments made when the function was conferred, the 
funding based on those indicative assessments is inadequate to perform this function 
appropriately. The Committee notes that this function is non-discretionary and is the 
subject of considerable public scrutiny. Original estimates of 70-80 reviewable child 
deaths have been greatly exceeded – in the Office’s first review period there were 161 
reviewable child deaths and the Office examined 137 of these as they related to 
abuse, neglect or suspicious circumstances.  Detailed investigations were needed into 
eight deaths, five using the formal powers of the Ombudsman.  In the same period the 
Office received 110 notifications of deaths of people with a disability in care, 
involving detailed reviews.  

 
1. 3 Community Visitors Program: Regular annual requests to increase the funding for the 

Official Community Visitors function have been rejected and, as a result, the 
Ombudsman is concerned about his ability to meet his community services 
obligations, which rely on the information provided by the visitors about the quality of 
services being provided for children, young people and people with a disability.  

 
1. 4 In 2001-02 the NSW Treasury and the former Community Services Commission 

agreed to a “responsible visiting rate” of an average of four by four hourly visits to 
each visitable service per year whereas at present there is sufficient funding for the 
equivalent of nine visitable hours per service instead of the agreed sixteen hours.  The 
Ombudsman expects the situation to worsen as the number of visitable services 
increases. 

 
1. 5 The Ombudsman has indicated that budget constraints have meant that visitors have 

not been able to spend enough time during each visit to do their work effectively, with 
some services being visited so infrequently (or not at all) that it is impossible for 
visitors to effectively monitor the quality of the service provided.  Significantly, about 
22% of eligible services were not visited during the 2003-04 financial year and about 
30% were not visited in 2004-05. The Committee shares the Ombudsman’s concerns 
about the level of risk this poses for vulnerable sections of the community, including 
children, young people and people with a disability in care.  



Committee on the Office of the Ombudsman and the Police Integrity Commission 

Commentary 

2 Parliament of New South Wales 

1. 6 Increasing complaint levels: The Office’s funding difficulties were exacerbated by 
continued increases in complaint levels despite the range of strategies put in place by 
the Office. Overall, formal complaints rose by over 16% in 2004-05 but the 
Ombudsman expressed particular concern about the dramatic increase in police 
complaints over the last two reporting years. In this situation, some of the strategies 
adopted by the Ombudsman’s Office involved less reporting of minor matters but this 
in turn required an increasingly extensive program of audits. The Office continues to 
oversight approximately 99% of all notified complaints about NSW Police and during 
the same period the number of police complaints audited increased from 1,443 in 
2000-01 to 6,000 in 2004-05. Without additional resources the Ombudsman has 
indicated that the Office’s service capabilities will decline, leading to delays and the 
potential for serious issues to remain undetected. 

 
1. 7 Funds needed: Full details of the Ombudsman’s applications for further funds are 

contained in the submissions to the NSW Treasury attached to this report. 
 
1. 8 In terms of the Ombudsman’s reviewable deaths function, the Office had submitted to 

the NSW Treasury that a minimum of $30,000, in addition to the existing budget, 
was necessary in order to manage the workload in this area. Should the level of 
detailed investigation needed for these deaths continue, this figure would need to be 
subject to revision. 

 
1. 9 The Committee was particularly concerned about the adequacy of funding for the 

Office’s Community Visitor Program, which was originally coordinated by the 
Community Services Commission prior to the merger of that body with the 
Ombudsman’s Office, and for which there is funding sufficient only for nine hours of 
visits per service. The Committee is concerned that should this situation continue it 
will be detrimental to the effectiveness of the Community Visitor Program. The 
Committee will follow-up with the Ombudsman whether or not the Office’s request for 
an additional $314,000 for the program has been forthcoming. 

 
1. 10 The Committee notes that the Ombudsman has acquired new oversight functions 

under the Terrorism (Police Powers) Amendment (Preventative Detention) Act 2005 
and that funding was to be allocated in respect of these new functions. 

 
1. 11 The Committee notes the Ombudsman’s evidence that the cost of dealing with 

difficult complainants also has become a critical issue for the Office. 
 

RECOMMENDATION 

The Committee has resolved to conduct separate in camera hearings with the 
Ombudsman and the NSW Treasury prior to the next General Meeting with the 
Ombudsman in November 2006, for the purpose of examining funding levels for the 
Office. The evidence from the in camera hearings will be used to inform the 
Committee about the response received by the Ombudsman for additional resources 
for specific programs. The Committee will report on its findings, and the adequacy of 
the funds and resources available for the Office to effectively perform the 
Ombudsman’s statutory functions, as part of its report on the General Meeting.  
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1. 12 Domestic violence project 
The Committee took evidence on the percentage of police officers who were charged 
with assault following on from the investigation of a complaint and was interested to 
learn that the Office’s work in this area had been extended and a project had 
commenced, across a range of areas falling within the Ombudsman’s jurisdiction, into 
the issue of domestic violence. 

 
1. 13 The Committee will follow the course of this particular project with interest. It is 

particularly concerned that the Office’s capacity to conduct such wide-ranging 
projects in future may be compromised by the level of funds and resources available 
to it. 

 
1. 14 Children at risk of harm 

The Committee followed up with the Ombudsman the progress made by the 
Department of Community Services (DoCS) in responding to the systemic deficiencies 
uncovered by the Ombudsman in his special report to Parliament entitled, Improving 
outcomes for children at risk of harm: a case study. These deficiencies included:  

 
• lack of detailed assessment 
• inadequate integration of history 
• failure to identify risk factors 
• failure to do a comprehensive risk assessment of the children in this case 
• inadequate file documentation and record keeping, typical of many files in 

neglect cases. 
 
1. 15 The Ombudsman will be closely monitoring progress by DoCS in responding to these 

problems and the Office and DoCS have agreed on a schedule for the Department to 
provide progress reports and supporting documents on implementation of the 
recommendations arising from its review of the matter. The Department’s first 
progress report was provided to the Office in October 2005 and the next reports were 
due in February and July 2006. The Committee will continue to follow developments 
in respect of this special report.   

 
1. 16 ICAC and the 500 non-referred complaints 

Against the background of substantially increased complaints in the Police Area, the 
Ombudsman reported1 that the Independent Commission Against Corruption (ICAC) 
had informed his office in February 2005 that they had failed to refer all complaints 
involving police misconduct to the Ombudsman as required by s.128 of the Police 
Integrity Commission Act 1996.  

 
1. 17 In 1997 the ICAC’s jurisdiction over police complaints was removed. It appears that 

since this time some complaints were sent to the Ombudsman and the Police Integrity 
Commission (PIC) as required by the legislation, while others were retained or not 
forwarded by the ICAC. The Ombudsman gave evidence that some of these matters 
related to events in 1997, while others are more recent. He noted that many of the 
matters are not just about police. They relate to a range of allegations in which police 

                                         
1  NSW Ombudsman Annual Report 2004-2005, p.54. 
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play some role, which may be a mitigating factor in the ICAC not referring on the 
complaints.  

 
1. 18 The Police Integrity Commission Act 1996 commenced nearly ten years ago. The 

Committee is dismayed by the ICAC’s apparent failure to ensure the fulfilment of its 
obligations under the Act. This has not only placed an additional burden on the 
Ombudsman’s complaint handling resources; it also means that some complaints, 
which may have been able to be addressed in a timely fashion, will now no longer be 
able to be resolved. The Ombudsman’s Annual Report notes that arrangements are 
now in place to ensure that the ICAC continues to refer all police complaints to the 
Ombudsman. The Committee will be monitoring this arrangement closely. 

 
1. 19 The Early Warning System Project 

In December 2002 the Committee tabled the Research Report on Trends in Police 
Corruption, which made two recommendations. One was that consideration be given to 
developing an Early Warning System to identify officers at risk of corruption. In 
January 2003 an Inter-Agency Research Group was established with representatives 
of the Ombudsman, NSW Police and the PIC to develop an Early Warning System in 
relation to police misconduct. The Inter-Agency Research Group met four times during 
2004-05.2  

 
1. 20 In May 2005, the Police Commissioner’s Executive Team gave notice that it intended 

to consider deferring research into the Early Warning System in favour of a separate 
process called the Officer Risk Assessment Process. NSW Police cited possible high 
costs of the project, and complications associated with their mainframe replacement 
project. The PIC responded to the Commissioner of Police urging in-depth 
consideration be given before suspending this project. To date, a final decision by 
NSW Police regarding the Early Warning System has yet to be made.3 

 
1. 21 The Assistant Ombudsman (Police) gave evidence that while it was fair to say that the 

research conducted by NSW Police did not suggest a clear path forward to a 
comprehensive Early Warning System, the Office had been consulted about the 
proposed new system and, from anecdotal evidence, it appeared that police officers 
who present the most risk may well be being identified. However, the Assistant 
Ombudsman (Police) also acknowledged that the Officer Risk Assessment Process 
falls short of what the Ombudsman was expecting from the Early Warning System 
Project. 

 
1. 22 It was extremely gratifying for the Committee that its recommendation in the Research 

Report on Trends in Police Corruption, that the PIC and Ombudsman consider 
assisting NSW Police to establish the indicators for an Early Warning System to 
identify and assist vulnerable police officers,4 was taken up. The Committee will await 
the NSW Police’s decision regarding the Early Warning System with interest. 

 

                                         
2  Police Integrity Commission Annual Report 2004-2005, p.39. 
3  ibid. 
4  Committee on the Office of the Ombudsman and the Police Integrity Commission, December 2002, 

Research Report on Trends in Police Corruption, p.iv. 
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1. 23 Ombudsman’s new functions under the Terrorism (Police Powers) Amendment 
(Preventative Detention) Act 2005  
Shortly before the General Meeting, the Terrorism (Police Powers) Amendment 
(Preventative Detention) Bill 2005 was introduced to the House on Thursday 17 
November 2005. The Bill was passed by both Houses and the Act was proclaimed to 
commence on 16 December 2005. It provides for the ‘preventative detention’ of 
persons suspected of planning or inciting terrorist acts. The Ombudsman has a 
number of roles under this legislation including: 

 
• s.26ZO – Monitoring by the Ombudsman 

 
1. For the period of 5 years after the commencement of this Part, 

the Ombudsman is to keep under scrutiny the exercise of powers 
conferred on police officers or correctional officers under this 
Part. 

2. For that purpose, the Ombudsman may require the Commissioner 
of Police or any public authority to provide information about the 
exercise of those powers. 

3. The Commissioner of Police is to ensure that the Ombudsman: 
(a)  is duly notified of the making of a preventative detention 

order or prohibited contact order, and given a copy of any 
such order, and 

(b)  if a person is taken into custody under a preventative 
detention order—is duly notified that the person has been 
taken into custody, and 

(c)  of an order is revoked—is duly notified of the revocation 
4. The Ombudsman must, as soon as practicable after the expiration 

of: 
(a) 2 years after the commencement of this Part, and  
(b) 5 years after that commencement,  

prepare reports on the exercise of those powers and furnish a copy 
of the reports to the Attorney General and the Minister for Police. 

5. The reports are to be tabled by the Attorney General in each 
House of Parliament as soon as practicable after they are received 
by the Attorney General. 

6. If a House of Parliament is not sitting when the Attorney General 
seeks to table a report, copies of the report are to be presented to 
the Clerk of the House concerned by the Attorney General. 

7. The report: 
(a) is, on presentation and for all purposes, taken to have been 
 laid before the House, and 
(b) may be printed by authority of the Clerk of the House, and 
(c) if so printed, is for all purposes taken to be a document 
 published by or under the authority of the House, and 
(d) is to be recorded: 

i. in the case of the Legislative Council, in the Minutes 
 of the Proceedings of the Legislative Council, and 
ii. in the case of the Legislative Assembly, in the Votes 
 and Proceedings of the Legislative Assembly, 
on the first sitting day of the House after receipt of the 
report by the Clerk. 

 
1. 24 The Ombudsman gave evidence at the thirteenth Annual General Meeting that he had 

been consulted in relation to the Bill on the day it was introduced in the Legislative 
Assembly. Within this small amount of time for consultation, the Ombudsman decided 
that the review model adopted would best serve the balancing role of the Office. In 
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terms of the additional workload, the Ombudsman gave evidence that the NSW 
Treasury had provided assurances that funding for the five year review period will be 
approved. However, the only funding approved at the time of the General Meeting was 
for remainder of the 2005-06 financial year. 

 
1. 25 Tabling of Ombudsman’s Reports by relevant Ministers 

Since 1998 the Ombudsman has been required to scrutinise the implementation of 
nineteen pieces of legislation conferring additional powers on police and correctional 
officers. The Ombudsman’s Annual Report 2004–05 at page 60 details the status of 
various reviews about police powers. Five reviews were cited as being provided to the 
Minister but not yet tabled in Parliament. All bar one of these reports was provided to 
the Minister in 2005. However, one report had been provided to the then Minister in 
2003, namely, the report on the Police Powers (Vehicles) Amendment Act 2001.  

 
1. 26 The Ombudsman advised in his answers to questions on notice that the Police Powers 

(Vehicles) Amendment Act 2001 did not require the Minister to table the report of the 
review of the Act. However, he had advised the Minister that it would be appropriate 
for the report to be tabled so that it may become a matter of the public record.  

 
1. 27 During the General Meeting with the Committee on 23 November 2005, the 

Ombudsman gave evidence that while these reports had not been tabled, the 
recommendations in the reports had been agreed to by the agencies involved and that 
compliance with recommendations arising from legislative reviews would be pursued 
regardless of whether the report has been tabled. 

 
1. 28 On 16 November 2005, the Hon Catherine Cusack MLC, placed a motion before the 

Legislative Council requiring that the five reports be laid on the table in of the House 
within fourteen days as per Standing Order 52. The following reports were tabled in 
the House on 30 November 2005: 

 
• Review of the Child Protection Register, dated May 2005; 
• Vehicles Powers, dated September 2003; 
• On the Spot Justice? The Trial of Criminal Infringement Notices by NSW Police, 

dated April 2005. 
 

1. 29 The Clerk tabled documents relating to the Ombudsman’s review reports received from 
the Director General of the Premier’s Department on Wednesday 16 November 2005. 

 
1. 30 The Committee fully supports the Ombudsman’s approach of ensuring 

recommendations are taken up by the appropriate agencies regardless of whether the 
report on the legislative review is tabled. The Committee will continue to monitor the 
implementation rate in relation to the Ombudsman’s legislative review 
recommendations. 

 
1. 31 Telecommunications Interceptions (TI) 

In Questions on Notice, the Committee asked the Ombudsman whether he had been 
advised when the review of the Telecommunications (Interception) Act 1979 (Cth) 
would be completed. In response, the Ombudsman noted that the review had already 
been completed, and that, as a result, the Commonwealth Attorney General had 
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introduced the Telecommunications (Interception) Amendment (Stored 
Communications and Other Measures) Bill 2005 into Parliament on 14 September 
2005. The Bill has been passed by both Houses and the majority of the provisions of 
the Act commenced on 14 December 2005. 

 
1. 32 The Act amends the definition of “officer of the state” to clarify that the application of 

this term within the Act includes all police officers. In doing so, the proposed 
amendment removes a major difficulty in interpreting the current legislation, one 
which had prompted NSW Police to refuse to provide the Ombudsman with telephone 
interception (TI) material.5 

 
1. 33 There remains, however, the issue of whether dissemination of TI product to the 

Ombudsman is a “permitted purpose” under s.5 of the Commonwealth Act. The 
dilemma for the Ombudsman is that he cannot effectively perform his oversight role if 
a particular investigation has reached particular conclusions based on TI product. The 
Ombudsman noted that there are a number of current matters which require the 
resolution of this issue, and which have been delayed to some degree. As a result, 
there were not many matters for which TI product would be needed. 

 
1. 34 While the Ombudsman was hopeful that this issue could be resolved, recent 

discussions suggested NSW Police would not provide this information, as they 
genuinely believed that the Commonwealth Act was ambiguous as to whether this 
would be lawful. While an opinion from the NSW Solicitor General concluded 
generally that NSW Police could in fact provide such information to the Ombudsman, 
NSW Police were reluctant to do so in the absence of a formal agreement with the 
Commonwealth authorities.  

 
1. 35 The Commonwealth Attorney General's Office has indicated to NSW Police that they 

believe the TI information can be legally provided to the Ombudsman. Consequently, 
the Ombudsman was of the opinion that once this advice is confirmed in writing, the 
NSW Police would allow the provision of the TI information. 

 
1. 36 The issue mirrors difficulties previously faced by the Inspector of the Police Integrity 

Commission, which were ultimately resolved by way of amendments to the 
Commonwealth Act in 2000. 

 
1. 37 The Committee will continue to monitor the dealings between the Ombudsman and 

NSW Police on the issue of dissemination of TI material and its impact on the 
effective exercise of the Ombudsman’s oversight role. 

 
1. 38 Surveillance Devices 

In its Questions on Notice, the Committee asked the Ombudsman about the outcome 
of the discussions with NSW Police regarding their intention to propose a legislative 
regime for the use and monitoring of surveillance devices in NSW, modelled on the  
Commonwealth’s Surveillance Devices Act 2004.  Under that Act, warrants may be 

                                         
5  House of Representatives, Hansard, 14 September 2005, p.11 – The legislation also removed restrictions 

on the use that existing eligible authorities of the ICAC, Queensland CMC and PIC Inspector could make of 
intercepted material. In addition it inserted the newly created agencies of the Victorian Office of Police 
Integrity and the NSW ICAC Inspector as agencies able to access intercepted material. 
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issued for law enforcement agencies to place, operate and retrieve a range of 
surveillance devices, including listening devices, optical surveillance devices, data 
surveillance devices, equipment or programs used to monitor computer input and 
output and tracking devices.  

 
1. 39 The Surveillance Devices Act 2004 (Cth) permits the use of certain surveillance 

devices without a warrant. To address concerns about the potential abuse of these 
powers, s.55 of the Act requires the Commonwealth Ombudsman to monitor and 
inspect records relating to the use of these devices. Sections 58 and 59 of the Act 
allow the Commonwealth Ombudsman to develop more effective and consistent 
inspection arrangements with other inspecting bodies, particularly State Ombudsmen.  

Section 59(1) authorises the Commonwealth Ombudsman to delegate some or all of 
his or her powers of inspection under Division 3 of the Act.   

 
1. 40 In his answers to the Committee, the Ombudsman stated that following the 

discussions of December 2004 there had been no further contact from NSW Police on 
the question of parallel legislation in NSW. The Ombudsman noted that the proposed 
equivalent legislation in NSW will effectively replace the Listening Devices Act 1984, 
and would cover not only listening devices, but also optical devices, such as tracking 
devices.  

 
1. 41 Currently in NSW, the Listening Devices Act 1984 authorises various law enforcement 

agencies to plant listening devices. However, apart from the approval of the warrants 
by a judicial officer in the first instance, the Act does not provide for monitoring by 
the Ombudsman or any other independent oversight body, despite recommendations 
to this effect by the NSW Law Reform Commission in 2001, and the Standing 
Committee of Attorneys-General and the Australian Police Ministers Council Joint 
Working Group on National Investigative Powers in 2003. 

 
1. 42 The Ombudsman noted that the workload of the Secure Monitoring Unit within the 

Office would be significantly affected if he is made the inspecting authority under the 
proposed Surveillance Devices Bill. It is understood that approvals for installation of 
surveillance devices are currently greater in number than controlled operations 
authorities and telecommunication interception warrants. Should the monitoring 
proposal eventuate, the Ombudsman considered that his office would need extra 
resources to undertake this important work. 

 
1. 43 The Ombudsman noted further that the Surveillance Devices Act 2004 (Cth) does not 

require reports from the independent agency, but uses a process whereby the relevant 
agency reports to those agencies which it is monitoring, which in turn report to the 
Minister. This process is not an option favoured by the Ombudsman.  

 
1. 44 The Committee will monitor the accountability mechanisms in any surveillance 

legislation proposed for NSW, focusing particularly on a role for the NSW 
Ombudsman, and the extent to which such legislation provides for oversight of covert 
policing practices. 
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Chapter Two - Questions on Notice 
 
Corporate 
 
1. The Annual Report indicates that reviews were undertaken into each program area 

(police, general, community services, child protection and corporate) and focused on 
issues such as the time and resources devoted to each function and activity, staff 
workloads, backlogs, performance and outcome measurement, and management 
structures. As a result of the review the report states that improvements are anticipated 
to the running of programs and changes will be implemented in 2005-06. What will 
these changes involve and what sort of efficiencies does the Ombudsman hope to 
achieve as a result of the review? 

 
2. Concern is expressed in the Report that continual and substantial increases in all areas 

of the Office’s work, combined with budget cuts and unfounded pay increases, may 
compromise the ability of the Office to thoroughly handle all aspects of its core work. 
Details are provided of the cumulative impact of the funding cuts (the cumulative 
amount for 2005-6 is $756,000 and for 2006-7 the amount is $920,000)  

 
(a) How does this impact on the work undertaken by the Office, including staff 

workloads?  
(b) Are there any particular programs that will not be undertaken or services that will 

not be provided as a result and, if so, please identify the programs?  
(c) To what extent can the efficiencies from the operations review offset the reduction 

in funding to the Office? Are the funding cuts comparable between the Office and 
peer bodies?  

 
Police  
 
3. Do you have any concerns about the percentage of police officers who were charged 

with assault following on from the investigation of a complaint (43 of a total 155 
charges – p.48)? Are you aware of any particular programs initiated by NSW Police to 
help prevent the incidence of such conduct by police officers? 

 
4. A targeted approach on p.50 of the Ombudsman’s Annual Report includes a number of 

recommendations you made to NSW Police concerning systemic delays in finalising 
complaints. Have NSW Police acted on these recommendations? 

 
5. Information barriers on p.52 of the Ombudsman’s Annual Report identifies a number of 

areas of dispute with NSW Police about certain sources of information. 
 

(a) Have you had any recent difficulties obtaining court transcripts? 
(b) Have you been advised when the Commonwealth review of the Telephone Intercept 

Act will be completed? 
(c) Has NSW Police made arrangements to ensure police officers who report 

misconduct are accurately informed about confidentiality and are appropriately 
supported if their identity is revealed? 
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6. ICAC on p.54 of the Ombudsman’s Annual Report states that the ICAC has failed to 
refer on 500 police complaints despite losing their police jurisdiction in 1997. How did 
this occur? 

 
7. c@tsi on page 54 of the Ombudsman’s Annual Report notes a number of deficiencies 

with c@tsi has lead you to decide to reduce your use of it. What are the implications of 
this decision for the usefulness of c@tsi and what systems do you have in place that 
can perform the same function as c@tsi was intended to? 

 
8. Young Offenders Act project on p.58 notes that NSW Police accepted almost all of the 

28 recommendations arising from this project. What were the recommendations NSW 
Police did not accept and what were their reasons for doing so? 

 
9. Does the Office propose following up its recommendation for improvements to the NSW 

Police and DNA Laboratory databases (p.59)? 
 
10. Status of legislative reviews about police powers on p.60 of the Ombudsman’s Annual 

Report notes a number of reports that have been submitted to the relevant Ministers, 
but have not yet been tabled in Parliament. Notable amongst these is the Police Powers 
(Vehicles) Amendment Act 2003, which was provided to the then Minister for Police 
the Hon John Watkins MP in September 2003. Do you know why this report has not yet 
been tabled? 

 
11. Has the Minister for Police tabled the Ombudsman’s review report entitled Child 

Protection (Offenders Registration) Act 2000, provided by the Ombudsman in May 
2005? 

 
12. To what extent have reports prepared by the Ombudsman under his legislative review 

functions been submitted to Cabinet, including with draft legislation to address the 
Ombudsman’s recommendations, prior to being tabled in the Parliament and what is 
the Ombudsman’s view about this practice and the cabinet confidentiality 
considerations that may arise as a result?  

 
Report to Parliament: Review of the Police Powers (Drug Premises) Act 2001  
 
13. Did the poor quality of police recording on COPS, and record keeping generally, have a 

significant impact on this legislative review? 
 
14. Is the Ombudsman confident that as a result of discussions with NSW Police about the 

implementation of the COPS audit recommendations, the information entered on the 
database will be more accurate and comprehensive in the future? 

 
15. Are you of the opinion that the delay in gaining access to search warrant documents 

signifies a lack of cooperation or a lack of appreciation by NSW Police of the 
requirements of the review process? 
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Undercover Operations 
 
16. The number of controlled operations records inspected by the Ombudsman’s Office has 

doubled since 2001-02. What implications does this have for the Office’s capacity to 
oversight such activities in the long-term, particularly, in view of the proposed 
legislative amendments to create a two-tier classification system for controlled 
operations? 

 
Witness Protection 
 
17. On p.236 of Sympathy for the Devil by Sean Padraic as told by Trevor Haken, an 

incident is described that involves witness security officers (who were federal police 
officers) demanding information about a colleague from Trevor Haken at gun point. 
Have you ever received any complaints or appeals about the Witness Protection program 
from Trevor Haken or his family? 

 
18. Does the Office see any particular difficulties in relation to the management of witness 

protection for former NSW police officers, such as Mr Haken, who have given evidence 
against other police officers?  

 
Transit Officers 
 
19. The Ombudsman’s investigations have raised serous concerns about Railcorp’s 

investigative procedures and trends in complaints about transit officers, including the 
large number of assault matters (p.70) Does the Ombudsman consider that Railcorp is 
making adequate progress in addressing some of these issues?  

 
Community Services 
 
20. Special Report to Parliament - In respect of the Ombudsman’s special report to 

Parliament entitled, Improving outcomes for children at risk-of-harm: a case study, the 
Annual Report indicates that DoCS’ own review of the matter revealed a range of 
systemic deficiencies, including: 

 
• lack of detailed assessment; 
• inadequate integration of history; 
• failure to identify risk factors; 
• failure to do a comprehensive risk assessment of the children in this case 
• inadequate file documentation and record-keeping, typical of many files in neglect 

cases.(p.84) 
 

DoCS intends to take several steps to outline these deficiencies and the Annual Report 
indicates that the Ombudsman will be closely monitoring progress in these areas (p.85).  

 
(a) What sort of indicators of progress will the Ombudsman look for when monitoring 

DoCS?  
(b) What progress has been made by DoCS to date? 
(c) Does the information technology and the data collection systems currently in use 

by DoCS adequately capture information about children in care and protection and 
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is there sufficient capacity to support the systemic reforms proposed by DoCS? For 
instance, to what extent does the available technology and software used by DoCS 
provide its caseworkers with the necessary information to compile full histories for 
children who may be the subject of previous notifications that occur in different 
locations or who have name changes?  

 
21. It seems that the full benefit of the training and educative measures identified by DoCS 

(p.85) would be realised mostly in the long-term.  
(a) What measures does the Department have in place to help safeguard against 

deficiencies in the short-term? 
(b) Does it regularly conduct audits of case files? 

 
22. The Ombudsman’s Annual Report indicates that the Office receives regular briefings 

from senior DADHC staff (Department of Ageing, Disability and Home Care), about their 
reforms to the service system for people with a disability (p.85). Does the Office receive 
similar briefings from DoCS on its own reform initiatives?  

 
Corrections 
 
23. Juvenile Justice Centres – Frank Baxter Juvenile Justice Centre was the subject of 62 

matters received by the Office. What did these types of matters include? 
 
24. What was the nature of the two matters concerning Junee resolved during investigation 

with GEO Australia and what was the nature of the matter subject to formal 
investigation, which resulted in an adverse finding against GEO Australia? 

 
25. A total of 261 matters were received in 2004-05 concerning the Metropolitan Remand 

Reception Centre. What were the main types of matters raised? 
 
Freedom of Information 
 
26. This section of the annual report notes instances during the last few years where the 

Deputy Ombudsman has been involved in negotiations over FOI matters. This would 
seem to be a very high level of commitment of resources to such matters. Why has this 
approach been necessary? (p.123) 

 
27. What progress has the Cabinet Office made towards finalising the FOI Manual by the 

end of this year (p.128)? 
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Chapter Three - Answers to Questions on Notice 
 
Corporate 
 
Question 1 

The Annual Report indicates that reviews were undertaken in each program area (police, general, 
community services, child protection and corporate) and focussed on issues such as the time and 
resources devoted to each function and activity, staff workloads, backlogs, performance and 
outcome measurement, and management structures. As a result of the review the report states that 
improvements are anticipated to the running of programs and changes will be implemented in 
2005-2006. What will these changes involve and what sort of efficiencies does the Ombudsman 
hope to achieve as a result of the review? 
 
Arising out of the review of the Child Protection Team, the Team has: 
 
• simplified its audit process and is using a more concise format 
 
• re-written the individual agency action plans so that they more closely match the 

priorities identified in the Team’s Business Plan  
 
• streamlined a number of its administrative processes, and 
 
• addressed concerns about the time spent by investigations staff on file related data entry 

by employing a specialist junior grade officer to undertake this task (another benefit 
being greater accuracy and consistency in data entry across the Team’s files) 

 
Arising out of the review of the Community Services Division, the Division has: 
  
• taken steps to improve the efficiency of the Complaints and Resolution Unit – in the past 

12 months the unit’s resolution rate has increased by 8% and it is now resolving over 
50% of all complaints that are in jurisdiction (in that period investigation numbers have 
increased fourfold) 

 
• re-focused the Division’s community education work onto forums/seminars that are 

directly linked to some of the critical issues for the Division (at this stage the Division is 
planning to hold a forum on its child protection work and in June of this year co-hosted a 
forum on homelessness at Sydney Town Hall), and 

 
• streamlined the practices of the Child Death Team in connection with their analysis of 

risk of harm reports to help better identify those cases where a rigorous review of all 
DoCS, police and health files is critical. 

 
As a result of the review of the General Team, action has been taken to: 
 
• introduce a new supervision level into the FOI Unit to better manage its increasing 

workload 
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• review Office procedures for dealing with difficult complainants 
 
• review the procedures and actions used to track matters in the Resolve case management 

system and to review complaint determination codes to better reflect the actual 
outcomes achieved by our work, and 

 
• improve electronic data capture and search skills of Team members through refresher 

training on the Office Electronic Document Management System and Case Management 
System. 

 
Arising out of the review of the Police Team, the Team: 
 
• has completed a business analysis of information collection and reporting processes – 

changes will reduce the data collection impost, while improving the quality of data and 
consequent reports of internal and police performance 

 
• is currently reviewing all aspects of complaint handling, to increase the scrutiny of police 

handling of the most serious matters, further streamline less serious complaints and 
increase the outcomes from telephone inquiries 

 
• is reviewing the conduct of past legislative review projects across the Office to identify 

best practice and potential pitfalls from completed reviews – these will be used to 
improve the conduct of five new reviews commencing this year and in 2006, and 

 
• is currently completing a review of the Team intelligence plan, with a view to further 

embedding intelligence into the Team’s oversight and scrutiny functions, enabling Police 
Team officers to focus on police officers and commands of most concern. 

 
In relation to the Corporate Team, each year our corporate services are benchmarked against 
other public sector agencies. This benchmarking activity has been the catalyst for continually 
reviewing and improving the work of the Team. The program review confirmed that the 
Team’s processes were generally efficient. However, due to a number of structural and 
staffing changes being made over the last few years, the Team needs to refocus on its 
customers, ie, management and staff. This will be a priority for the Team. 
 
Question 2 
Concern is expressed in the Report that continual and substantial increases in all areas of the 
Office’s work, combined with budget cuts and unfounded pay increases, may compromise the 
ability of the Office to thoroughly handle all aspects of its core work. Details are provided of the 
cumulative impact of the funding cutes (the cumulative amount for 2005-6 is $756,000 and for 
2006-7 the amount is $920,000)? 
 
a) How does this impact on the work undertaken by the office, including staff workloads? 
 
The nature of our work is particularly labour-intensive, so it has always been our priority to 
maintain employee levels. With a reduction in our budget in real terms we have reviewed all 
areas of our budget, moving funds where possible to cover salaries. 
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We have reduced our budgets in a number of areas such as training, overtime, printing, 
stores and contractors, and transferred saved funds to salaries. Even by doing this we still 
don’t have enough funds to cover our establishment. 
 
Our average staff for 2004/2005 was 166.55 (effective full time) – 13.9 eft less than the 
year before. Some of this reduction is explained by natural turnover, however a significant 
contributor is the cuts to our budget. 
 
The cumulative cut to our budget as at 2004 – 2005 (ie, $592,000) is the equivalent of 
nine investigation officers. The unfunded component of the public sector pay increases is the 
equivalent to six investigation officers. 
 
As mentioned in the annual report, over the years we have continued to improve our 
efficiency. If complaint numbers were static we may have gone a long way to absorbing 
intended pay increase and budget cuts. However with continual and substantial increases in 
all areas of our work, we are concerned that our ability to properly handle our core work may 
be compromised. 
 
b) Are there particular programs that will not be undertaken or services that will not be provided 

as a result and, if so, please identify the programs? 
 
We have flagged with central agencies such as The Cabinet Office and NSW Treasury, as well 
as with Government, that the following areas of our work will be most affected by the funding 
situation. 
 
A. Reviewable Deaths function 
 
In December 2004 the Ombudsman tabled his first annual report on Reviewable Deaths (ie 
the review of the deaths of certain children and those people with a disability that died in 
care). This function focuses largely on systemic issues arising from reviewable deaths, 
reviewing trends and patterns and recommending changes to policies and practices that 
might prevent or reduce untimely deaths. In establishing and performing this function, it has 
become clear that we must review deaths not only at a systemic level but also the 
circumstances surrounding individual deaths. This is an onerous and complex function. 
 
The number of deaths that are captured by the legislation and the amount of work required 
for each review far exceeds the indicative assessments that were made when the Ombudsman 
was given this function. The funding provided by the Government, which was based on these 
indicative assessments, is inadequate to perform this function appropriately. The function is 
non-discretionary and the focus of considerable public scrutiny.  
 
At the time we were given responsibility for reviewable deaths, it was expected that there 
would be approximately 70-80 child deaths to be reviewed. In our first review period (which 
was 13 months) 161 child deaths were reviewable under the Ombudsman’s reviewable death 
function. We closely examined 137 of these deaths as they related to abuse, neglect or 
suspicious circumstances. A number of these cases warranted further inquiries and we 
commenced detailed investigations into eight deaths, five using the formal powers of the 
Ombudsman. The outcome of one of these investigations resulted in a Special Report to 
Parliament in December 2002. 
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During the 13 month review period, we also received notification of 110 deaths of people 
with a disability in care. We conducted more detailed reviews including a group review of 33 
deaths that were the result of respiratory illness.  
 
There is both a Parliamentary and community expectation that the Ombudsman will continue 
to give this work priority. This expectation cannot be met within the resources provided by 
government. 
 
B. Community visitors 
 
The Official Community Visitor function is severely under resourced, with regular annual 
requests to increase the funding having been rejected. Official Community Visitors are 
appointed by the Minister for Community Services and the Minister for Ageing and Disability 
Services to attend places providing accommodation services for children, young people and 
people with a disability. Visitors have a key role in monitoring the quality of services provided 
to residents, and work collaboratively with services to achieve enhanced outcomes for 
residents. Visitors inform both the Ministers and the Ombudsman on the quality of the 
services being provided. The work of visiting is essential to the Ombudsman being able to 
meet his community services obligations. 
 
In 2001-2002 the NSW Treasury and the former Community Services Commission agreed to 
a “responsible visiting rate” of an average of four by four-hourly visits to each visitable 
service per year. At present there is a total of 11,000 hours funded for approximately 1198 
visitable services – the equivalent of 9 visitable hours per service instead of the agreed 16 
hours. Trends indicate that the number of visitable services will increase over time, making 
this situation worse. 
 
The budget constraints have meant that visitors have not been able to spend enough time 
during each visit to do their work effectively with some services being visited so infrequently 
or not at all that it is impossible for visitors to effectively monitor the quality of the service 
provided. About 22% of eligible services were not visited during the 2003-2004 financial 
year and about 30% were not visited in 2004-2005. 
 
The Ombudsman believes that this situation has resulted in an unacceptable risk for the 
most vulnerable in our community, including children, young people and people with a 
disability in care. The Ombudsman needs additional resources, at least to the previously 
agreed level, to adequately perform this function. 
 
C. Increase in complaint numbers – particularly complaints about police 
 
We continue to experience increases in our complaint levels despite the range of proactive 
strategies we have put in place to keep numbers stable. Formal complaints rose by over 16% 
in 2004-2005. Increases were experienced in nearly all areas of our jurisdiction. Of 
particular concern is the dramatic increase in police complaints over the last two reporting 
years. 
 
Our proactive strategies include negotiating agreements with NSW Police and some agencies 
in our child protection jurisdiction whereby low risk or less serious matters need not be 
notified as would otherwise be required by the relevant legislation. However, we still must 
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effectively oversight how these matters are handled through an increasingly extensive 
program of audits. 
 
The impact of the agreement in the police jurisdiction can be seen in the sharp decline in 
complaints in the 2000-2001 financial year – the complaint numbers dropped from over 
5,000 to 3,600. Since that time however complaint numbers have continued to increase. 
This office continues to oversight approximately 99% of all notified complaints about NSW 
Police, with the remaining 1% being oversighted by the Police Integrity Commission (PIC). In 
the same period of time the number of complaints audited has increased from 1,443 in 
2000-2001 to 6,000 in 2004-2005. 
 
We sought additional resources for complaint handling in the 2005/2006 budget process but 
were unsuccessful. We flagged that without additional resources our service capabilities will 
decline. Delay will occur in the handling of complaints and there will be the potential for 
serious issues to remain undetected, which creates an unacceptable risk for the NSW 
community. 
 
This year an error by the ICAC will see an additional 600 police complaints being referred to 
the office. These complaints were received at the ICAC over a number of years and were not 
forwarded to this office or the PIC as required by the legislation. Without additional resources 
to appropriately deal with these complaints we will need to divert already stretched complaint 
handling resources from other areas, having a significant negative impact on our complaint 
handling work. 
 
c) To what extent can the efficiencies from the operations review offset the reduction in funding 

to the Office? Are the funding cuts comparable between the Office and peer bodies? 
 
We have continually worked hard to improve our processes over time but we are now at a 
point where any changes to our systems will only have minimal impact on improved workflow. 
This continual review/improvement has been necessary to deal with increased workloads and 
ongoing funding constraints over the years.  
 
Any changes to our work practices as a result of the operations review (being focused 
primarily on improving the standard of our work) will not offset the reduction in funding, nor 
will it allow us to effectively absorb the increase in complaint numbers. Without additional 
resources we will not be able to adequately deal with matters received. 
 
It is our understanding that the budget cuts have been applied to most agencies. 
 
Police  
 
Question 3 
Do you have any concerns about the percentage of police officers who were charged with assault 
following on from the investigation of a complaint (43 of a total of 155 charges- p.48)? Are you 
aware of any particular programs initiated by NSW Police to help prevent the incidence of such 
conduct by police officers? 
 
These assault charges were laid against 24 officers, with many receiving multiple charges 
from the one incident. Only 4 of these charges were laid in relation to assaults allegedly 
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committed while on duty, and of these, none resulted in a conviction at court. Despite the 
relatively low number of officers charged for assault on duty, allegations of assault constitute 
around 8% of complaints about police and, as such, my office continues to work with NSW 
Police to minimise the incidence of such conduct.  
 
Examples of this include a CCTV project undertaken by my office that resulted in 
recommendations to NSWP to increase the CCTV coverage and the quality of the footage 
captured in police stations. NSW Police has also implemented the use of in car video and 
liaised with my office regarding this. Both of these measures make police officers more 
accountable and allow for detailed scrutiny of police actions should allegations of assault 
arise.  
 
We are also reviewing certain new police powers under Law Enforcement (Powers and 
Responsibility) Act (LEPRA). LEPRA incorporates safeguards in Part 15, including the so 
called “WIPE” procedures- warn that failure to comply with police acting within their powers 
may be an offence, inform of the reason for use of the power, provide name and place of 
duty, evidence that you are a police officer. Significant training is being provided to police 
about LEPRA, which should increase police officers’ knowledge of their lawful powers.   
 
I also note that in relation to the 38 charges resulting from off duty assaults, 19 of these 
were domestic violence related. This is an area that requires significant attention by NSW 
Police. My office has recently commenced a domestic violence project, one aspect of which 
will be to consider how NSWP deals with allegations of domestic violence by police officers.  
 
Question 4 
A targeted approach on p.50 of the Annual Report includes a number of recommendations you 
made to NSWP concerning systemic delays in finalising complaints. Have NSWP acted on these 
recommendations? 
 
Since late 2001, this office has used a targeted approach to address delays in police 
investigations. We have commenced two investigations each year into delayed matters. 
 
Our early investigations included approximately 200 matters; this figure has continued to 
drop each year, to the extent that our most recent audit only identified 20 delayed 
investigations across NSW Police. 
 
Our most recent recommendations, referred to in our annual report, include: 
 
• review the role of the executive officer – the administrative lynch pin of complaint 

handling at each local area command 
 
• increase training and support for new and acting local area commanders on their role in 

complaints management, and 
 
• develop new procedures to reduce the time commands spend on processing minor 

complaints. 
 
We are presently consulting with police on these recommendations.  
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Question 5 
Information barriers on p.52 identifies a number of areas of dispute with NSWP about certain 
sources of information. 
 
(a)  Have you had any recent difficulties obtaining court transcripts? 
 
We are pleased to say that, following our advice to NSW Police that we are entitled to require 
them to provide us with court transcripts to assist us in properly oversighting police 
complaint matters, we have to date encountered no further difficulties in this area. 
 
(b)  Have you been advised when the Commonwealth review of the Telephone Intercept Act will be 

completed? 
 
The review of the Commonwealth Telecommunications (Interception) Act by Mr Blunn AO has 
been completed, and a report on that review was provided to the Commonwealth Attorney 
General. As a result, the Attorney General recently introduced the Telecommunications 
(Interception) Amendment (Stored Communications and Other Measures) Bill into the 
Commonwealth Parliament; the second reading of the Bill took place on 14 September 
2005. The proposed legislation has not yet been passed. 
 
Significantly, the Bill amends the definition of "officer of the state" to clarify that this term 
undoubtedly includes police officers. The proposed amendment would remove a major 
difficulty in interpreting the current legislation, a difficulty that has prompted NSW Police to 
refuse to provide us with telephone interception (TI) material. 
 
There remains, however, the issue of whether dissemination of TI product to the Ombudsman 
is a “permitted purpose”. While I was hopeful this issue could be resolved, latest discussions 
suggest NSW Police may not provide this information. If that is the case it may be necessary 
to seek clarification of this issue by the courts. 
 
(c) Has NSWP made arrangements to ensure police officers who report misconduct are accurately 

informed about confidentiality and are appropriately supported if their identity is revealed? 
 
NSW Police have finalised a police circular (05/07) titled 'Complaints about the conduct of 
police officers; Police Act s.169A'.  Section 169A of the Police Act deals with the disclosure 
by police of a complainant's identity. The circular makes clear that the Commissioner may be 
required to disclose the identity of a police officer who makes an allegation about the 
conduct of another police officer. Our preference would have been for the circular to 
explicitly state that this will include disclosure to the Ombudsman or Police Integrity 
Commission - this suggestion was not ultimately adopted by police.  
 
Separately, we have raised with police the need to implement principles outlined in the 
Ombudsman publication 'Protection of Whistleblowers, Practical Alternatives to 
Confidentiality', to actively support officers where their confidentiality cannot be assured.  
NSW Police is presently exploring how protection of whistleblowers can be included in 
training programs for commanders, inspectors and sergeants. We will also look to the 
publication being incorporated in relevant NSW Police complaint handling manuals. 
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Question 6 
ICAC on p.54 states that the ICAC has failed to refer on 500 police complaints despite losing their 
police jurisdiction in 1997. How did this occur? 
 
In early 2005 the ICAC contacted our office to inform us that they had failed to notify a large 
number of complaints. We were unaware of the failure by the ICAC to notify complaints 
before early 2005 and had no reason to believe that the ICAC was not complying with its 
obligations under s.128 of the Police Integrity Act 1996.  
 
Subsequently, a meeting was held between representatives of the Ombudsman, the ICAC and 
the PIC on 23 February 2005. Since that time, all matters have been notified to us and we 
are presently assessing them. 
 
The ICAC has not provided the Ombudsman with a detailed explanation for its failure to 
notify complaints in accordance with the legislation.  
 
Question 7 
C@tsi on p.54 notes a number of deficiencies with c@tsi has led you to decide to reduce your use 
of it. What are the implications of this decision for the usefulness of c@tsi and what systems do 
you have in place that can perform the same function as c@tsi was intended to? 
 
C@tsi will continue to provide benefits to the Ombudsman as it allows us to oversight police 
complaints and to audit systems within NSW Police. It is our view that our decision to reduce 
our use of c@tsi provides NSW Police with an opportunity to make it a more useful and 
effective business system for NSW Police users. The limited resources that are available for 
developing c@tsi may now be used to develop enhancements required by police users. 
 
We have continued to use and support the Ombudsman’s “Resolve” case management 
system for recording complaints about police. This system provides all of the case 
management and reporting requirements that were not delivered by NSW Police as part of 
the c@tsi system. We are currently completing a project to improve our use of this system. 
 
Question 8 
Young Offender’s Act project on p58 notes that NSW Police accepted almost all of the 28 
recommendations arising from this project. What were the recommendations that NSW Police did 
not accept and what were their reasons? 
 
NSW Police accepted all of our recommendations except for our recommendation that 
police have appropriate arrangements in place for ‘acting’ specialist youth officers (SYOs) 
who are not yet appropriately trained. This concern arose because some YLOs in their 
response to our survey suggested that it was possible to act as an SYO before appropriate 
training was completed. 
 
In response to our report, NSW Police advised that it is not possible for an officer to make 
decisions as an SYO and enter any decision into COPS until appropriate training has been 
completed, therefore there are no ‘acting’ SYOs.  
 
My office was satisfied with NSW Police’s advice regarding this issue. 
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Question 9 
Does the office propose to follow up its recommendation for improvements to the NSWP and DNA 
Laboratory databases (p.59)? 
 
Through our monitoring of the Crimes (Forensic Procedures) Act, we became aware of 
concerns held by various stakeholders about the DNA analysis service provided by DAL, 
particularly in relation to delays in obtaining DNA analysis results. In light of these concerns, 
we decided in January 2005 to conduct an own motion investigation into DAL's DNA analysis 
service. As part of that investigation, we audited records held by DAL, relating to DNA 
samples taken from suspects and volunteers. Our investigation found discrepancies between 
police records and the information on the DNA database at DAL. 
 
We raised this issue in a statement of provisional findings and recommendations, which we 
provided to DAL in August. In October we met representatives of NSW Police and DAL to 
discuss the issues raised in our investigation report, including how to improve the accuracy of 
information on the DNA database. We will address the issue further in our final report to 
DAL, which we expect to provide in November. We will also discuss the issue in our 
forthcoming report to Parliament on forensic procedures conducted on suspects and 
volunteers.  
 
Question 10 
Status of legislative reviews about police powers on p 60 of the Ombudsman’s Annual Report notes 
a number of reports that have been submitted to the relevant Ministers, but have not yet been 
tabled in Parliament. Notable amongst these is the Police Powers (Vehicles) Amendment Act 
2001, which was provided to the then Minister for Police the Hon John Watkins MP in September 
2003. Do you know why this report has not yet been tabled? 
 
The Police Powers (Vehicles) Amendment Act 2001 does not require the Minister to table the 
report of our review of this Act. However, we have advised the Minister that it would be 
appropriate for the report to be tabled so that it may become a matter of public record. We 
understand the report may be tabled in conjunction with a package of law reforms on related 
police powers. The matter of tabling the report has been raised with the various Ministers for 
Police on a number of occasions. 
 
We note that the report makes three recommendations, and that NSW Police has agreed to 
all of them. We are currently pursuing compliance with our recommendations for all 
legislative review reports regardless of whether or not they have been tabled. 
 
Question 11 
Has the Minister for Police tabled the Ombudsman’s review report entitled Child Protection 
(Offender’s Registration) Act 2000, provided by the Ombudsman in May 2005? 
 
No. The report was provided to the Minister for Police on 31 May 2005.  
 
Question 12 
To what extent have reports prepared by the Ombudsman under his legislative review functions 
been submitted to Cabinet, including with draft legislation to address the Ombudsman’s 
recommendations, prior to being tabled in the Parliament and what is the Ombudsman’s view about 
this practice and the cabinet confidentiality considerations that may arise as a result? 
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I am not aware of any legislative review reports that have been provided to Cabinet together 
with draft legislation prior to being tabled in Parliament. No legislative review report to date 
has been tabled in Parliament together with proposed legislative amendments. 
 
My obligation is to finalise the report and provide it to the relevant Minister(s). If, in order to 
implement recommendations requiring legislative change, a Minister chooses to circulate the 
report as part of the cabinet consultation process and prior to tabling, I would expect to be 
consulted as part of this process. My office is prepared to provide comment on draft 
legislation based on the findings of the relevant legislative review.  
 
It is appreciated that there may be circumstances in which it is preferable to table in 
Parliament a final report for a particular legislative review together with a legislative and 
other reform package in response to the report. Assuming appropriate consultation with my 
office occurred in this process, the only concern would be that such an approach might lead 
to additional delay in tabling a report.  
 
Reports to Parliament: Review of the Police Powers (Drug Premises) Act 2001 
 
Question 13 
Did the poor quality of police recording on COPS, and recordkeeping generally, have a significant 
impact on this legislative review? 
 
Yes. 
 
COPS does not systematically capture information about every instance that police apply for 
a warrant, or are refused or granted a warrant. This had a critical impact on our ability to 
review drug premises search warrants. For example, we were unable to report on the total 
number of drug premises search warrants applied for during the review period or examine 
circumstances where warrants were refused. 
 
In relation to ‘drug move-ons’ the impact of poor COPS records was that we were unable to 
depend on the information extracted from COPS. Even upon closer scrutiny of records 
through our audits, we could not properly verify the information that was entered onto COPS. 
 
In relation to record keeping generally, copies of documents relevant to drug premises search 
warrants were not consistently kept by police. For example, although we received search 
warrant reports detailing the results of the operation, most police did not keep copies of the 
search warrant applications, therefore in most cases we could not compare the warrant 
reports with the warrant applications. 
 
Question 14 
Is the Ombudsman confident that as a result of discussions with NSW Police about the 
implementation of the COPS audit recommendations, the information entered on the database will 
be more accurate and comprehensive in the future? 
 
We have recently received advice on the progress of these recommendations, in the context 
of our investigation relating to the accuracy of knife search statistics compiled by police. We 
have asked to review standard operating procedures (or their equivalent) relating to the 
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recording of these COPS events. We have also had detailed discussions with NSW Police 
about COPS requirements for our new legislative reviews.  
 
We are hopeful these developments will result in some improvement to the accuracy and 
comprehensiveness of COPS records, including those relevant to our legislative reviews. 
 
The modernisation of COPS (called the ‘Mainframe Replacement Program’) should also lead 
to better record keeping. However, it is not anticipated that this project will be completed for 
several years. In addition, police officers need comprehensive training and support for COPS 
changes. Our experience, however, is that this often only occurs after data problems have 
been identified. 
 
Question 15 
Are you of the opinion that the delay in gaining access to search warrant documents signifies a 
lack of cooperation or a lack of appreciation by NSW Police of the requirements of the review 
process? 
 
Negotiations for search warrant information for the drug premises review began in October 
2001. At that time, NSWP appeared to have a lack of familiarity regarding the information 
required for the review process, combined with inadequate systems in place to provide the 
necessary information. 
 
At the time, our negotiations with NSW Police about review information generally were 
strained. As noted in the Annual Report, obtaining some types of information required 
lengthy negotiations with NSW Police. 
 
However, we believe that this has improved substantially since then. 
For example, our information negotiations for our recent review of Police Powers (Drug 
Detection in Border Areas Trial) Act 2003 were based on a shared understanding of the 
review process. We believe that the smooth provision of information for this review resulted in 
a report that fairly and accurately reflected the implementation of these police powers. 
 
Undercover operations 
 
Question 16 
The number of controlled operations records inspected by the Ombudsman’s Office has doubled 
since 2001-2002. What implications does this have for the Office’s capacity to oversight such 
activities in the long-term, particularly, in view of the proposed legislative amendments to create a 
two-tier classification system for controlled operations. 
 
The inspection and monitoring role of the Office under the Law Enforcement (Controlled 
Operations) Act 1998 is carried out by the two officers comprising the Secure Monitoring 
Unit under the direction of the Assistant Ombudsman (General). The Unit also undertake 
inspections under the Telecommunications (Interception) Act 1987 and deals with the 
appeal and complaint functions under the Witness Protection Act 1995. The officers also 
undertake some ordinary complaint handling work as part of the General Team during any 
excess available time. That latter capacity has contracted significantly in recent times due to 
the increase in the core work of the unit.  
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As the core workload of the unit continues to increases it will not be possible for its officers 
to continue with this general complaint handling work. That will put additional pressure on 
the other case officers in the General Team.  
 
It is difficult to comment on the extent to which the workload of the Unit will be affected by 
the proposed changes to the Law Enforcement (Controlled Operations) Act 1998 until a final 
amendment Bill has been presented. The review of the act recommended that the existing 
monitoring and inspection role of the Ombudsman remain for all operations and the initial 
draft bill that was provided to us for consultation confirmed this. However, it is impossible to 
assess the potential impact of the proposed amendments for a two-tier system until it is clear 
how NSW Police in particular propose to implement the changes. Currently NSW Police 
conduct the vast majority of controlled operations. Their controlled operations records are 
centralised and the relatively detailed application and approval formats currently used are 
conducive to the auditing task. We have concerns that the streamlined application and 
approval records that are likely to be used for the majority of matters under a two-tier system 
may not be so conducive unless an amended act includes a provision that applications and 
authorities made on prescribed forms are conclusive evidence of certain mandatory 
considerations having been made. The proposed two-tier system at least so far as NSW Police 
is concerned envisages a decentralised approval system. If the records are also decentralised 
this may also have significant cost and time implications if our staff have to travel to regional 
areas to conduct inspections.  
 
We do not envisage significant changes to existing procedures for the other eligible 
authorities (Crime Commission, Police Integrity Commission, Independent Commission 
Against Corruption, Australian Crime Commission). This is because they are not decentralised 
agencies, the general nature of the work they do and their general standard of accountable 
records.  
 
The workload of the Unit will also be significantly affected if the Ombudsman is made the 
inspecting authority under the proposed Surveillance Devices Bill. We understand that 
approvals for installation of surveillance devices are currently greater in number than 
controlled operations authorities and telecommunication interception warrants. Should that 
proposal eventuate, my office would need extra resources to undertake this important work.  
 
Witness Protection 
 
Question 17 
On page 236 of Sympathy for the Devil by Sean Padraic as told by Trevor Haken, an incident is 
described that involves witness security officers (who were federal police officers) demanding 
information about a colleague from Trevor Haken at gun point. Have you ever received any 
complaints or appeals about the Witness Protection program from Trevor Haken or his family? 
 
[The answer to Question on Notice No 17 is confidential pursuant to section 31H (1) of the 
Ombudsman Act 1974]. 
 
Question 18 
Does the Office see any particular difficulties in relation to the management of witness protection 
for former NSW police officers, such as Mr Haken, who have given evidence against other police 
officers? 
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This Office deals reactively to complaints and appeals made under the Witness Protection 
Act. We do not have any general scrutiny function in regard to the Witness Protection 
Program. As such we can only comment from the perspective of the insights we have gained 
dealing with particular matters. It is the experience of this Office that the NSW Witness 
Security Unit has developed sound practices in dealing with participants on the program and 
is held in high regard for its professionalism by other Australian and international witness 
protection agencies. While former police officers who have given evidence against other 
police officers may present some difficulties, the Witness Security Unit effectively deals with 
a wide range of participants who face serious and sophisticated threats against their well 
being and safety. 
 
Transit Officers 
 
Question 19 
The Ombudsman’s investigations have raised serious concerns about Railcorp’s investigative 
procedures and trends in complaints about transit officers, including the large number of assault 
matters. Does the Ombudsman consider that Railcorp is making adequate progress in addressing 
some of these issues? 
 
Our report about the investigation by Railcorp of complaints against transit officers made 6 
recommendations, all of which have been accepted. I have been pleased with the genuine 
commitment by senior Railcorp managers to implement those recommendations. Railcorp 
has largely finalised new procedures, which should result in improved management of 
complaints against transit officers. That said, concerns about the handling of one recent 
matter have resulted in a further investigation and report by me, highlighting on-going 
investigative and administrative deficiencies.  
 
We have also been provided with advice about improved recruitment, training and 
professional standards for transit officers as a direct response to our investigations.  
 
However, until a formal oversight role is established for the Ombudsman, as agreed to by the 
Minister, we have a limited capacity to ensure that the issues we have highlighted are 
properly addressed. I have informed Vince Graham, the Railcorp Chief Executive Officer, of 
the need for independent oversight arrangements to be progressed before there can be any 
assurance that ongoing complaint handling and other arrangements for transit officers are 
satisfactory. 
 
Community Services 
 
Question 20 
Special Report to Parliament – In respect of the Ombudsman’s special report to Parliament 
entitled, Improving outcomes for children at risk of harm: a case study, the Annual Report 
indicates that DoCS’ own review of the matter revealed a range of systemic deficiencies, 
including: 
 
• lack of detailed assessment 
• inadequate integration of history 
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• failure to identify risk factors 
• failure to do a comprehensive risk assessment of the children in this case 
• inadequate file documentation and record keeping, typical of many files in neglect cases. 
 
DoCS intend to take several steps to outline these deficiencies and the Annual Report indicates 
that the Ombudsman will be closely monitoring progress in these areas. (p. 84) 
 
a)  What sort of indicators of progress will the Ombudsman look for when monitoring DoCS? 
 
This office and DoCS have agreed on a schedule for the department to provide progress 
reports and supporting documents on implementation of the recommendations arising from 
the department’s review of the matter. The department’s first progress report was provided in 
October 2005 and the next reports are due in February and July 2006. 
 
The department’s proposed steps arising from the review to address current deficiencies in 
child protection practice include initiatives that should impact on the delivery of child 
protection services such as better training for managers supervising risk assessment, revised 
file documentation practices, and review of the use of informal undertaking in child 
protection matters. Our child death review and investigation functions will provide 
opportunity to verify whether child protection services reflect any reported improvements. 
 
b)  What progress has DoCS made to date? 
 
The department’s October progress report details progress to date. We have sought clarifying 
advice in relation to some of the information provided. In summary: 
 
• Enhanced secondary risk of harm assessment: 

 
i.  The Secondary Risk Assessment: Risk of Harm Business Topic (practice guidelines) 

is being revised. We have asked the department when this work will be completed.  
ii.  A training package for managers about conducting secondary risk assessments is 

being completed. We have asked the department when and how it will ensure all 
relevant managers receive training in the package. 

iii.  An audit of the risk assessment model used across regions will be conducted by 
June 2006 to ascertain consistency of risk assessment models. We have asked the 
department for advice on the results of the audit when completed. 

 
• Integration of child protection history when assessing new reports: 

 
i.  Training packages will be adapted to ensure that there is a link between client 

history and analysis of risk and safety. We have asked when this work will be 
finalised. 

ii.  Training was provided to departmental staff in May-June 2005 on the importance of 
integrating history when undertaking a secondary assessment. 

 
• Development of a departmental policy on neglect: 
 

i. The department’s neglect policy is to be released in ‘late 2005’. 
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ii. The policy will include guidelines for caseworkers.  
 
• Appropriate use of temporary care arrangements: 
 

i. The department has developed a discussion paper on the proposed amendments. 
ii. The department’s Business Help (practice guidelines) topic on the use of temporary 

care has been amended but at this time not endorsed. It is anticipated that the 
department’s executive will endorse the amended topic ‘by December 2005’. 

iii. Staff will receive training in relation to the amendments. 
 
• Use of formal and informal undertaking: 
 

i. Following the department’s review of the matter the subject of our special report to 
Parliament, the department undertook to ensure staff were aware of the ‘appropriate 
use of formal and informal undertakings’. We are now advised that ‘DoCS does not 
endorse the use of informal undertakings. Instead, Care Plans are utilised to 
formalise agreements between parties that aim to address issues of concern 
affecting a child or young person.’ We have sought clarification from the 
department on the substantive difference between informal undertakings and care 
plans not registered with the Children’s Court.  

ii. Training in relation to the proper use of care plans is ‘almost ready for endorsement 
and should roll out in October.’  

 
• Follow up of referrals prior to cases being closed: 
 

i. The draft Secondary Assessment: Risk of Harm Business Topic (see above) 
‘includes a requirement for caseworkers to make contact with family members and 
interagency partners prior to closure.’ 

 
• Documentation requirements (accountability): 
 

i. New requirements for client records management (hard copy and electronic files) 
have been developed and implemented at all Enhanced Service Delivery sites.  

ii. By June 2006 all CSCs and JIRTS will be required to comply with records 
management requirements. 

iii. A compliance audit will be conducted three months after implementation of the 
requirements. 

 
• Review of the deaths of children known to DoCS: 
 

i. DoCS report that procedures are now in place to ensure all deaths of children 
known to DoCS receive an appropriate review response. 

 
c)  Does the information technology and the data collection systems currently in use by DoCS 

adequately capture information about children in care and protection and is there sufficient 
capacity to support the systemic reforms proposed by DoCS? For instance, to what extent 
does the available technology and software used by DoCS provide its caseworkers with the 
necessary information to compile full histories for children who may be the subject of 
previous notifications that occur in different locations or who have name changes? 
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DoCS implemented a new information system in October 2003 (‘KiDS’). From our 
discussions with DoCS it is apparent that implementation of the database is still in the 
development phase and that in time the department anticipates that its capacity to generate 
relevant reports will improve. 
 
It is our view that DoCS’ information systems must have the capacity to provide a basis for 
measuring the effectiveness of DoCS’ reform agenda with specific reference to the child 
protection, out-of-home care, and early intervention program areas. We raised this issue in 
relation to the department’s child protection program in our 2003-04 reviewable deaths 
annual report, noting the department’s inability to report on the number of cases transferred 
from the Helpline to Community Services Centres that received secondary assessment, or on 
the number of reports closed under the department’s case closure policy. 
 
DoCS has advised us that the department has now developed the capacity to report on some 
of this information. However, the release of information has been delayed due to issues 
arising from the introduction of KiDS and changes to the database and business practices 
that have required staff training. Poor compliance with data entry requirements has been an 
issue for the department. 
 
A limited number of Ombudsman staff have access to the KiDS database for the purpose of 
our reviewable death function. Our experience is that it is cumbersome, and searching for the 
purpose of establishing a comprehensive history of departmental involvement with a 
child/family is difficult. Nevertheless, the technology allows for address and name searches. 
The search function includes phonetic searches. In response to a recommendation arising 
from a recent investigation conducted by this office, DoCS has advised us that ‘Business 
Rules outlining the minimum requirements on history and person searches have been 
updated at the Helpline. After Helpline staff are briefed on the minimum requirements when 
conducting searches, a compliance monitoring system should be implemented in November 
2005…’ 
 
DoCS has verbally advised us that the department’s intention to make publicly available data 
in relation to the number of secondary assessments conducted and the outcome of these. We 
understand that this information will be made available on the department’s website in the 
near future. The department has also advised us that while it intends to release data in 
relation to case closure, there are technical difficulties preventing release at this time. 
 
Question 21 
It seems that the full benefit of the training and educative measures identified by DoCS (p. 85) 
would be realised mostly in the long-term. 
 
a)  What measures does the Department have in place to help safeguard against deficiencies in 

the short-term? 
 
The office met with senior DoCS staff in May and July 2005, in part to clarify the measures 
the department had in place to ensure operational consistency and compliance with industry 
standards, policies and practice guidelines. 
 
DoCS informed us that it has developed a range of strategies to improve the quality and 
consistency of the department’s casework across key program areas. Strategies include the 
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recruitment of qualified staff, improved internal training and professional supervision, and 
enhanced use of research to guide policy and practice developments. The department has 
also enhanced its capacity to conduct internal reviews of its practice following complaints 
and/or critical incidents. We are advised that information arising from internal and external 
reviews is being used to inform practice improvements. 
  
b)  Does it regularly conduct audits of case files? 
 
We understand that from time to time the department conducts case file audits for the 
purpose of ensuring compliance with departmental practice requirements. By way of 
example, as noted above [20(b)] the department proposes to conduct a ‘comprehensive audit 
of the risk assessment models across all departmental regions to ascertain how consistently 
risk assessment is occurring’. We are told this will be completed by June 2006. We are also 
told that audits will be conducted throughout 2006 to ensure compliance with the 
department’s new electronic and hard copy file documentation requirements. 
 
We are advised that the department’s Helpline has a continuous quality assurance program 
that includes case file audits. 
 
We are also aware that from time to time departmental client services managers, area 
directors and child protection specialists will audit or examine files for a specific purpose.  
 
Question 22 
The Ombudsman’s Annual Report indicates that the Office receives regular briefings from senior 
DADHC staff about their reforms to service provision for people with a disability (p.85). Does the 
Office receive similar briefings from DoCS on its own reform initiatives? 
 
Throughout the year regular meetings were held between the office and DoCS staff 
responsible for the department’s management and investigation of complaints, deaths of 
certain children and child abuse allegations against DoCS’ employees and foster carers. 
Deputy Ombudsman Steve Kinmond also addressed DoCS’ executive on our role and issues 
arising from our work relevant to the department. 
 
In addition to these meetings the office requested, and received, briefings from DoCS 
concerning: 
 
• the role of the Senior Officers Group 
• the department’s strategies to ensure operational consistency 
• the department’s performance measures 
• the Supported Accommodation and Assistance Program (SAAP), and 
• departmental initiatives/strategies to address children protection and out-of-home care 

issues relevant to Aboriginal communities. 
 
The office also met with senior DoCS staff in relation to: 
 
• the roles and functions of the department’s Child Deaths and Critical Incidents unit, and 
• a study proposed by the department into fatal child abuse 
Corrections 
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Question 23 
Juvenile Justice Centres - Frank Baxter Juvenile Justice Centre was the subject of 62 matters 
received by the Office. What did these types of matters include? 
 
62 matters were received concerning Frank Baxter Juvenile Justice Centre during 2004-
2005.  Matters raised included transfer requests to other centres (usually for family reasons), 
lost property, access to programs, phone calls, unit allocation within the centre, quality and 
quantity of food, air conditioning in units, room searches, quality of and access to clothing, 
classification, punishments under the minor misbehaviour scheme, visits and eligibility for 
outings and day leave.  
 
Question 24 
What was the nature of the two matters concerning Junee resolved during investigation with GEO 
Australia and what was the nature of the matter subject to formal investigation, which resulted in 
an adverse finding against GEO Australia? 
 
The matters referred to are reported in our annual report as case study 50 on page 108. 
There were two complaints consolidated into one investigation. In essence the matters were 
about the exchange of data between the Department of Corrective Services and GEO Pty Ltd 
about inmates' Victim Compensation Levy liabilities and balances. The system had failed 
resulting in incorrect balances and hence some incorrect deductions from some inmates. As 
a result of our investigation an interim exchange process was implemented and GEO 
comprehensively documented the associated procedures, the lack of such procedures being 
one of the reasons the system initially failed. The Commissioner of Corrective Services has 
also advised that an interface to more efficiently exchange information has been created and 
will be activated once the department's Trust Accounting and Payroll System is implemented. 
The complaints also raised issues about GEO failing to reply to inmate application forms. Our 
investigation concluded that the existing system should function properly as long as relevant 
staff properly fulfil their responsibilities to follow up outstanding applications. 
 
Question 25 
A total of 261 matters were received in 2004-05 concerning the Metropolitan Remand and 
Reception Centre. What were the main types of matters raised? 
 
The main issues of the 261 matters raised both formally and informally at the MRRC can be 
categorised under the following broad headings: property (generally loss), problems with 
records/administration (having phone inmate cash accounts and phone accounts activated), 
visits, classification, access to medical services, access to telephones, officer misconduct, 
transfers, buy ups (inmate canteen), placement within the centre, case management and 
general treatment. 
 
Freedom of Information 
 
Question 26 
This section of the Annual Report notes instances during the last few years where the Deputy 
Ombudsman has been involved in negotiations over FOI matters. This would seem to be a very high 
level commitment of resources for such matters. Why has this approach been necessary? (p.123). 
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One of Deputy Ombudsman Wheeler’s responsibilities involves managing the FOI jurisdiction 
of the Ombudsman. Issues that arise in this jurisdiction are often particularly sensitive and 
potentially controversial, particularly in relation to information sought in FOI applications 
lodged by Members of Parliament, journalists or interest groups. 
 
From our experience we have found that it is more likely we can achieve a satisfactory 
response from agencies in relation to complaints about the handling of such applications 
where there is a high level response to the matter by this Office, such as face to face 
meetings between the Deputy Ombudsman and relevant senior staff of the agency concerned. 
It should be emphasised that such meetings are held only in matters which require them. 
 
Question 27 
What progress has The Cabinet Office made towards finalising the FOI Manual by the end of this 
year (p.128)? 
 
On 3 November the Ombudsman and Deputy Ombudsman met with representatives of The 
Cabinet Office to discuss progress towards finalising the FOI Manual. The discussion was 
constructive and it was apparent that considerable work had been done by The Cabinet 
Office. We were assured that the project was on track for completion by the end of the year. 
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CHAIR: We will formally open the proceedings for the Committee's Thirteenth General Meeting 
with the NSW Ombudsman and statutory officers from his office. We will conduct this 
meeting in public session although we will have a short deliberative session at the end of the 
Committee meeting and then some in-camera evidence, which has already been discussed at 
a number of deliberative meetings. 
 
BRUCE ALEXANDER BARBOUR, NSW Ombudsman, 580 George Street, Sydney, 
 
CHRISTOPHER CHARLES WHEELER, Deputy Ombudsman, 580 George Street, Sydney, 
 
STEVEN JOHN KINMOND, Deputy Ombudsman (Community Services Division) and Community 
and Disability Services Commissioner, 580 George Street, Sydney, 
 
SIMON JUSTIN COHEN, Assistant Ombudsman, Police Team, 580 George Street, Sydney, 
 
ANNE PATRICIA BARWICK, Assistant Ombudsman, Children and Young People, 580 George 
Street, Sydney, and 
 
GREGORY ROBERT ANDREWS, Assistant Ombudsman, General Team, 580 George Street, 
Sydney, on former oath: 
 

CHAIR: Thank you for appearing before the Committee. Your appearance is to provide 
information for the general meeting in relation to a wide range of matters concerning your 
office in accordance with the Committee's statutory functions. We are delighted to hear your 
evidence. Mr Barbour, we have received a submission signed by you and dated 18 November 
that consists of questions we have asked and answers you have provided. I take it you would 
wish your submission to be made public and included as part of your sworn evidence, with 
the possible exception of question number 17? 

 
Mr BARBOUR: That is correct, thank you. 
 
CHAIR: We can deal with question 17 in closed session later. Do you wish to make an 

opening statement? 
 
Mr BARBOUR: Yes, thank you. As you would be aware, this year the Office of the 

Ombudsman celebrates its 30th anniversary and it also marks the 15th year of operation and 
oversight of my office by this Committee. These are important milestones for the office, but 
this year has been a milestone in a number of other ways. This year our formal complaint 
numbers exceeded 10,000 for the first time, having gradually crept up over the past four 
years despite our best efforts to contain them. This included a 17 per cent jump in 
complaints about police and a 5 per cent increase in complaints about public services. 
 

This year we tabled our first annual report about our new work in reviewing the deaths 
of 161 children and 110 people with a disability who died between 1 December 2002 and 
31 December 2003. This year we also finalised five legislative reviews and tabled two special 
reports to Parliament. In early October we tabled a further special report to Parliament about 
the land valuation system in New South Wales. No doubt you will have had an opportunity to 
go through our most recent annual report. I just want to draw your attention to some of the 
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highlights of our 2004-05 financial year and update you on some developments that have 
occurred since the time of writing. 
 

One significant development relates to transit officers. We reported on our 
investigation into the way complaints about transit officers were being handled by RailCorp 
and we referred briefly to our recommendation that RailCorp's complaint handling system be 
subject to rigorous and systematic external oversight by a body such as our office. Since the 
finalisation of that investigation, discussions have continued between senior officers of my 
office and RailCorp. I have also met with the chief executive officer [CEO] of RailCorp and 
have written to the Minister. We understand that there is agreement in principle with the 
setting up of a legislatively based external oversight system for complaints about transit 
officers. We have indicated in correspondence to the Minister that our preferred position 
would be to see amendments to the Rail Safety Act to specifically provide for an oversight 
role for our office—much like Part 8A of the Police Act. I hope that these matters can be 
progressed quickly and that they will receive broad support within government and by 
Parliament. I will continue to keep the Committee informed of progress in relation to this 
matter. Clearly, if this new function is provided to the office, it will be essential that it be 
accompanied by appropriate additional resources to allow us to fulfil our responsibilities 
appropriately. 
 

You may also have read with some interest the policy work that we have been doing in 
relation to protected disclosures. We have been actively involved in the Whistling While They 
Work project, a three-year collaborative national research project endeavouring to describe 
and compare organisational experience under various public interest disclosure schemes 
across the Australian public sector, in an effort to identify current best practice systems for 
the management of such disclosures. We also made a submission to the New South Wales 
Parliamentary Committee on the ICAC's current review of the Protected Disclosures Act, and 
hope that some of our ideas will find some support. You may recall the last review of the Act, 
where a proposal that a protected disclosures unit be established within our office, was 
recommended. We have once again put forward this proposal and await with interest the 
results of this review. 
 

You will also have seen from our annual report that during the financial year we 
finalised over 10,000 formal matters, including over 4,300 police complaints and over 
1,800 notifications received under our child protection jurisdiction. Complaints about 
community services, corrections and freedom of information all rose compared with the 
previous 12 months. We also concluded over 24,000 informal matters. In the four months 
since 30 June not covered by our annual report, we have received over 7,600 informal 
complaints and 3,700 formal complaints. If the trend these figures represent continues we 
will receive more complaints this year than last. 
 

You have heard me talk about complaint numbers at each of our meetings, and they 
do seem to be increasing in some areas year by year. In many ways this is disappointing, in 
the sense that higher complaint numbers may indicate more public dissatisfaction with 
services and decisions. However, more significantly for our office, this trend is making it 
increasingly more difficult for us to fulfil our functions as thoroughly and as well as we would 
like. We have faced a gradual decline in our funding base in real terms in the past few years 
and have been advised that our budget will continue to be cut. We are acutely aware of the 
need to improve efficiency and provide a value for money service. However, the reality is that 
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we are already a very lean organisation with efficient corporate services and very low other 
operating expenses per employee compared with similar sized agencies. In my view there are 
little, if any, further efficiency gains that we can make and our resource base has become 
dangerously eroded when compared to the community and Parliamentary expectations of our 
office. 
 

We have identified a number of areas where we need additional funding to be able to 
continue to properly undertake our statutory functions. Perhaps the most sensitive, and 
therefore significant, area is our reviewable deaths function. We have found that the number 
of deaths and the amount of work required for each review far exceeds the indicative 
assessments that were made when we were originally given this function in December 2002. 
For example, at that time it was expected that there would be approximately 70-80 deaths of 
children to be reviewed for every calendar year. In the first review period—which was 13 
months—there were 161 such reviewable deaths. The circumstances of the deaths of these 
children were such that we needed to closely examine 137 of them, and we decided to 
commence formal and detailed investigations into eight of them.  

 
In addition to our first reviewable deaths annual report, we tabled at the same time a 

special report to Parliament in December 2004 to bring certain of those issues into the 
public domain for appropriate discussion and debate. The Committee will be interested to 
know that our second reviewable deaths annual report will be tabled in a few weeks time. The 
media interest in that special report and in our annual report confirmed that this is an area of 
significant public interest. The public reasonably expects my office to continue this work and 
to give it appropriate priority. The reality at the moment is that this expectation cannot 
continue to be met within the resources currently provided to my office by the Government. I 
have raised my concerns with the Premier, the Cabinet Office and the Treasury.  

 
Notwithstanding our budgetary constraints, we are still committed to achieving 

important outcomes for the public and to ensure we are as effective as possible. We 
constantly assess how we are travelling to identify areas where we can improve the way we do 
business. Since our last meeting, we have conducted program reviews looking at the 
functions and activities being performed in each of our business units. The reviews were 
conducted by statutory officers from different parts of the office and were aimed at 
identifying whether changes could or should be made to the way work was processed and how 
our performance was tracked. More detail about both of these issues is contained in the 
answers to various of the questions on notice from the Committee. 
 

We also conducted a staff climate survey, asking all staff to give frank feedback on the 
way our organisation is being managed and the opportunities that they had to contribute to 
decision-making and to further their careers. I am pleased to say that the results were very 
positive and well above the average for organisations in the public sector. However, any 
issues that were raised are being dealt with. 

 
This year we continued our outreach work. We visited 59 different regional areas to 

present training, talk to community groups and attend community events, meet with police 
Local Area Commanders, inspect correctional and juvenile justice centres, and audit the 
systems of various agencies within our jurisdiction. In all, our staff made over 70 speeches 
and presentations, and delivered over 150 training sessions to more than 2,000 people, 
including both those providing services and those receiving them. Regrettably, this important 
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work is another area where it is likely that we will need to reduce the extent of the services 
we provide due to our budgetary commitments. Given these resources tensions, one further 
relevant issue I would like to raise with the Committee is our increasing concern at the 
resources taken to deal with persistent and difficult complainants. This is a particular 
problem not only for our office but also for many other customer service areas and watchdog 
agencies, including other Ombudsman offices throughout Australia. 

 
This is an important and complex issue, which requires a strategic approach. To that 

end I have agreed to a working party being set up in my office to identify issues, look at 
options and report back to me early next year. I will then consider whether it is appropriate to 
hold a conference or a meeting of watchdog agencies in New South Wales to further canvass 
issues. I also propose to put this issue on the agenda of the next meeting of Australasian 
Ombudsmen, to ensure that the best possible uniform approach to this problem can be 
adopted across Australia. At a time when we must make difficult decisions about how to 
meet our core responsibilities effectively, the cost of dealing with difficult complainants 
becomes a critical issue for my organisation. 
 

Lastly, summarising the work of our office over a 12-month period in this way only 
partially reflects the individual effort and commitment of each of my members of staff. At a 
time of ever-increasing workload and responsibilities coupled with reducing resources it is 
important to recognise the professionalism, dedication and attention to detail that my staff 
bring to their work. It is in large part these efforts that allow the office to continue to do its 
good work. For the information of the Committee I am happy to tender my opening 
statement. I also have copies of our latest updated pamphlet, which relates to our legislative 
review work for circulation. My senior staff and I are most happy to answer any questions that 
the Committee has for us. 
 

CHAIR: Thank you for tendering those documents. They can be included in the record. 
In relation to the increasing number of complaints, are there some fields where the 
complaints are not increasing, or is that occurring in every field of your jurisdiction? 

 
Mr BARBOUR: It does not occur in every aspect of the jurisdiction. Interestingly, we are 

seeing the trend of a slight decline in our informal complaints, the matters that come in 
generally over the telephone. We are not sure whether there is a reason for that. But what we 
are noticing, particularly in the police area, is that the complaints are trending up. Also, our 
general complaints area, the complaints seem to be continuing to trend up this year, as is 
the trend in the Community Services division. It is too early to say whether it will continue 
during the year, but certainly an extrapolation of the figures would suggest that we are going 
to end up with more again this year. 

 
CHAIR: Is there any reason you can proffer, or speculation you can make about why the 

complaints are increasing in those areas? 
 
Mr BARBOUR: No, not really. I think it probably was a range of things. It is more 

awareness of the office and the scope of the work that we are able to undertake. In the police 
area we believe that out educative functions, in particular, and the work that we have done 
with Local Area Commands and talking with police probably has prompted an increased 
awareness of that complaint role. In the police area, because of the particularly large 
percentage of increases, we are going to try to do some work during the next year to see 
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whether there are any particular trends that we can identify as contributing directly to the 
increase. 

 
CHAIR: In relation to reviewable deaths, the number that was reviewed in the first 30 

months of operation was 161. The estimate was for 70 to 80. Where did the estimate come 
from? Was it based on previous incidents? 

 
Mr BARBOUR: The Child Death Review Team was the source of information around the 

number of child deaths. Because we are focusing on only a subcategory of the total number 
of child deaths in our reviews we basically were trying to do the best estimate we could on 
the data that was available to the Child Death Review Team. But it was not data that was 
completely complementary, so an estimate was made at the time between Cabinet Office, the 
Child Death Review Team and us. But it was only that, it was only an estimate. We did not 
know how many we would get. I am pleased to say that the number has reduced slightly this 
year, and the number we are reporting on in our next annual report is slightly less. That is not 
just because of a slight reduction in total deaths, but it is also because of some changes in 
our definitions for capturing those and reviewing, particularly in relation to neglect. But 
nonetheless, the number is well above that initial estimate. 

 
CHAIR: What level of funding, in your view, is needed to enable you to perform the 

reviewable death functions, both at an individual and a systemic level? 
 
Mr BARBOUR: We have put forward to Treasury, in relation to the reviewable death 

function, that we need a minimum of $300,000 in addition to our existing budget for that 
area to manage the work. However, as I have indicated to Treasury that figure is dependent 
on the current numbers and current review roles. What we are seeing is a trend that requires 
us to investigate in more detail some of these deaths. If that trend continues then we may 
need to revise that figure in future years. 

 
CHAIR: Has there been any discussion with Treasury about the amount of money for 

you to carry out that function with the number of cases you are reviewing? 
 
Mr BARBOUR: In previous years we have attempted to have a relationship with Treasury 

that would be built on those sorts of calculations, as have other organisations. Regrettably, 
that is not the way Treasury will proceed to operate. If I can give an example, the Community 
Visitor Program, which we co-ordinate, originally was co-ordinated by the Community Services 
Commission [CSC]. Prior to the merger of that body with us in December 2002 there was an 
agreement with Treasury that there be a certain number of visits conducted—16 hours of 
visits per year to each visitable service—and the amount of money that Treasury would 
provide in support of that program would be calculated on that arrangement. That is no 
longer adhered to. We are now in the situation with the Community Visitor Program where we 
have barely enough funding to conduct nine hours of visits to the visitable services. 

 
CHAIR: The agreement about official visitors was with the CSC, and that has not been 

continued by Treasury with the Ombudsman? 
 
Mr BARBOUR: No, and my understanding is that Treasury is reluctant to continue with 

agreements that are based on a funding model that relates to the number of items of work, 
the number of visits made, or the number of deaths that we might review. 
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CHAIR: There must be other agencies or departments that have reached an agreement 
with Treasury based on that sort of model; on the number of things they have to do? 

 
Mr BARBOUR: I am unaware of any. Certainly, Treasury has not adopted that suggestion 

when we have put it to them. I have to say, though, in contradistinction to that, it would be 
rather difficult for us to rely on that model as well. The simple number of deaths is not going 
to provide an equal quotation, if you like, translating into the amount of work because it is 
not clear to us how many we will have to actually conduct detailed reviews on because some 
will be complex and some will not. 

 
CHAIR: I understand that. While we are talking about official visitors, what level of 

extra funds is needed for that? 
 
Mr BARBOUR: We have put to Treasury that we require an additional $314,000 for that 

program. 
 
CHAIR: One of the other issues you touched on in your opening statement was a 

possible amendment to the Rail Safety Act. I did not have a sense from what you said as to 
whether you think your proposal that the Rail Safety Act be amended is likely to meet with 
success? 

 
Mr BARBOUR: That is probably deliberate. 
 
CHAIR: I thought it might be. 
 
Mr BARBOUR: I have correspondence from the Minister for Transport, indicating in 

principle agreement that there ought to be external oversight, and it should be by my office. 
The meetings that we have conducted with his staff and also with RailCorp have been ones 
where we have indicated that, in our view, that is the best model to adopt. The Chief 
Executive Officer of RailCorp has given a broad agreement to that from his perspective, but 
we are yet to see anything translated in a significant way to progress that. There are a 
number of issues, as I understand it, going to Cabinet that relate to the Rail Safety Act, and 
we are hopeful that this will be one that will be included in that. But we have no direct 
confirmation of that at this stage, nor what the preferred model will be. But that certainly is 
our preferred model. We have also indicated in our discussions that that particular function 
probably would require an additional increase to our resources in the order of about $1 
million. 

 
CHAIR: Have you seen, or do you know about, the bill that was introduced into this 

place last Thursday called the Terrorism (Police Powers) Amendment (Preventative 
Detention) Bill? 

 
Mr BARBOUR: I am aware of the bill. 
 
CHAIR: I think you were consulted in relation to part of the bill during its drafting? 
 
Mr BARBOUR: No. I received contact only about the bill on the day it was introduced, 

and at that stage various models were put to me and I was asked which model would be the 
most appropriate from my view. I had not seen the bill at that time, so I asked to see a copy 
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of the bill. We took a decision, given the very brief time that we had available, that the review 
model would best serve a balancing role, as was recommended for our office. But I also 
indicated during those discussions that I would be very concerned if there were no formal 
agreement as to funding being provided for us to do that, and that became an issue of 
discussion as well. My advice is that funding will be approved for that, and that has been 
confirmed. The model that has been put forward is not completely the model we 
recommended. We recommended, following from our discussions with the parliamentary 
committee and its interest in relation to how reports ought be tabled when we conclude 
reviews, that there ought to be a different form of wording in the legislation, but our 
recommendation was not accepted. 

 
CHAIR: There would be a view that there ought to be a 28-day time period specified 

rather than simply allow it to be tabled as soon as practicable? 
 
Mr BARBOUR: Yes, that certainly is the model we put. 
 
CHAIR: Obviously, you have seen the bill as it was introduced? 
 
Mr BARBOUR: Yes. 
 
CHAIR: My reading of it suggests a widening of the jurisdiction of the Ombudsman. It 

says that “the Ombudsman is to keep under scrutiny the exercise of powers conferred on 
police officers or correctional officers under this part”. To me that seems a significant 
expansion of your current jurisdiction. 

 
Mr BARBOUR: I do not believe so. I think it fits very comfortably with our existing 

jurisdiction. I think all that the review is making clear is that the contact, which relates 
specifically to performing functions under the Act, is something that we are entitled to look 
at. But, arguably, unless it were excluded, police conduct or the conduct of correctional 
officers would come under our various jurisdictional bases in any event. 

 
CHAIR: Although generally you would focus on misconduct rather than simply on the 

ordinary use of powers? 
 
Mr BARBOUR: That is correct. Normally you would have a lever of a complaint or some 

issue arising for you to look at. 
 
CHAIR: But this effectively allows you to use your powers without having a complaint to 

trigger your actions? 
 
Mr BARBOUR: For the purposes of the review, and it is consistent with other review 

roles that we have performed, both in terms of correctional officers and also in terms of 
police. 

 
CHAIR: Although it seems to go beyond just preparing a report of the review, does it 

not? Is that not true? 
 
Mr BARBOUR: Well, not really, in my view. What is it that you particularly think gives us 

a greater role? 
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CHAIR: It seems to me the wording—that you are to keep it under scrutiny for five 
years—is a much broader thing than you have been given in other Acts where you have been 
asked to prepare reports. 

 
Mr BARBOUR: I suppose, technically, that is correct, but whenever we have done other 

reviews, we have always interpreted the language fairly broadly. If there are any issues or 
concerns that we identify during the course of our review, I would not hesitate to bring those 
to the attention of the Parliament, independent of the formal review reporting role. So, I see 
this as being akin to that. 

 
CHAIR: Clearly all of your formal powers, which some call royal commission powers, 

would be able to be used in the exercise of this function? 
 
Mr BARBOUR: Yes. 
 
CHAIR: If there were a matter that particularly you wanted to draw to our attention, or 

to the Parliament's attention, you would not be restricted by having to give the report to a 
Minister and have him table it. Your powers are quite sufficient to be able to give a separate 
independent report at any time? 

 
Mr BARBOUR: That is right. In my view, our functions would be inclusive of conducting 

this particular review and keeping the systems under scrutiny. If there was an issue of 
significance that we thought we ought to report on, then I would be able to use my reporting 
powers to Parliament to do so. 

 
CHAIR: And you have an agreement for extra funding to deal with the functions that 

have been given to you, or that will be given to you, under this amendment? 
 
Mr BARBOUR: We have had indicated to us that the funding will be approved. The only 

funding thus far that has been approved is funding for the remainder of this financial year, 
but we have received assurances from Treasury that the funding will be approved in our 
future allocations. That is for a period of six years, to see us through the end of the five-year 
review period. 

 
CHAIR: That concludes my questioning arising out of the opening statement. I think 

the Hon. Peter Breen caught my attention first. Do you have some questions about rail 
safety? 

 
The Hon. PETER BREEN: I was interested in the current complaints mechanism for rail 

safety. Are those complaints to do with the actual safety of track and transport, or are they to 
do with complaints by commuters? 

 
Mr BARBOUR: No. The investigation that we conducted was into the complaints system 

relating to complaints about the conduct of transit officers. Our concern was brought to a 
head not only by complaints that we had received but also by a great deal of media 
commentary some time ago about excessive use of force, allegations that transit officers were 
assaulting commuters, that they were exercising their powers inappropriately, and so on. 
Given that there are some 600 transit officers—they carry appointments and they operate as 
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a law enforcement entity—we wanted to make sure that any complaints about their conduct 
were appropriately managed and dealt with. 

 
We audited a significant number over a full year of the complaints that had been 

received about the transit officers. Our audit concluded that the quality of handling those 
complaints was appalling, in essence. Investigations were not conducted effectively. People 
who should have been spoken to were not. Even people who had made complaints about 
serious issues like assault were not even contacted before a decision was made that the 
transit officer had done nothing wrong. 

 
We prepared a report, and that report made wide-ranging recommendations about 

improving the complaints system and also for the need for there to be external oversight, 
similar to our oversight of police complaints. It was that report and those recommendations 
that led the Minister to advise that he accepted that position. We are currently in the process 
of finalising a further review of a particular matter that has come to our attention where it 
would not appear as though the level of improvements that we had hoped for are evident in 
the system. But we are aware that RailCorp is moving to improve its employment practices of 
transit officers and managing of complaints. They are reworking their systems and we are 
monitoring how they are doing that. 

 
The Hon. PETER BREEN: Are you aware of a proposal for police to actually take over the 

job of transit officers? 
 
Mr BARBOUR: No, I am not, but certainly police used to do that role before transit 

officers were employed to do it. 
 
The Hon. DAVID CLARKE: Mr Barbour, your office clearly has a growing workload. You 

have said that you have been advised that your budget will be cut. Is that correct? 
 
Mr BARBOUR: All agencies, I believe, in the State, with the exception of a few, have 

received similar advice to our office—and that there will be a standard cut across the board. 
 
The Hon. DAVID CLARKE: In your view, is the problem of budget constraints, as far as 

the Ombudsman is concerned, as serious as it has ever been? 
 
Mr BARBOUR: I can probably only comment about my time as Ombudsman, but 

certainly they are now more serious than they have been in the 5½ years that I have been 
Ombudsman. We effectively have 13 fewer staff than we had not that long ago to do the work 
and we have an increasing workload. I think the community's expectation, given the very 
serious issues that we are now looking at, is that we are going to be adequately resourced to 
do that very important work. You cannot cut corners when you are reviewing the deaths of 
children. If you are going to make meaningful recommendations at the conclusion of those 
reviews, you need to be confident that you have been able to assess them effectively and you 
have the resources to do it. 

 
The Hon. DAVID CLARKE: Your budgetary constraints are more serious than they have 

ever been as far as you can recall, or certainly during your term as Ombudsman. 
Mr BARBOUR: They are certainly serious and if we do not receive any relief, we will 

continue to have to reduce the quality of service that we provide. 



Thirteenth General Meeting with the NSW Ombudsman 

Transcript of Proceedings 

 Report No. 10/53 – May 2006  43

The Hon. DAVID CLARKE: You have indicated that you have been advised that your 
budget will be cut. Who advised you of that? 

 
Mr BARBOUR: That is a standard advice that has been received by all agencies from the 

Treasury. 
 
The Hon. DAVID CLARKE: From Treasury? 
 
Mr BARBOUR: Yes. There is a 1 per cent cut for the budget 2006-07 that has already 

been forecast and there was a similar cut to the 2005-06 budget, and a 3 per cent cut the 
year before. So the cumulative loss to our budget since 2002, as predicted up to the end of 
the financial year 2007, would amount to just under $1 million. 

 
The Hon. DAVID CLARKE: When did you get this advice that your budget would be cut? 
 
Mr BARBOUR: The advice comes annually whenever Treasury advises of what our 

budget is going to be for the future years. 
 
The Hon. DAVID CLARKE: That came in the form of a letter, did it? 
 
Mr BARBOUR: A range of correspondence and a letter, yes. 
 
The Hon. DAVID CLARKE: Are you able to produce that? 
 
Mr BARBOUR: I do not have it available to me, but we could provide the Committee 

with copies of it. 
 
The Hon. DAVID CLARKE: Will you take that on notice? 
 
Mr BARBOUR: I will take it on notice, yes. 
 
The Hon. DAVID CLARKE: Thank you. You have said that you have raised your concerns 

about this growing problem with the Premier. Is that correct? 
 
Mr BARBOUR: That is correct. 
 
The Hon. DAVID CLARKE: Did you raise those concerns with him verbally or in writing, or 

both? 
 
Mr BARBOUR: Verbally. I recently, only in the last few weeks, had the opportunity of 

meeting the Premier for the first time. The reason for that is because the Premier is the 
Minister who has responsibility for my office. It is rather fortuitous for my office that he also 
happens to be the Treasurer. During the course of a general briefing, I took the opportunity to 
advise him of my concern about the trend in terms of our budget and also the potential 
consequences of our financial situation in terms of our work. I provided him with a copy of a 
document which we prepared for the Treasury and Cabinet Office about the specifics of our 
financial difficulties. He indicated to me that he would certainly be considering those issues 
very closely and seriously. As I say, that was a matter of weeks ago. 
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The Hon. DAVID CLARKE: Have you raised these concerns in the past with the Premier 
before the present Premier? 

 
Mr BARBOUR: Not directly with the Premier, but we have continually raised our 

concerns around budgetary matters and sought additional funding when we have put in our 
applications to Treasury. One of the dilemmas for the Ombudsman is that we do not have a 
traditional relationship with a Minister. The way budgetary matters are generally considered is 
that there is often an opportunity for Ministers to lobby the budget committee and/or 
Treasury on behalf of their agencies. Obviously, given the independence of my office, we do 
not have a traditional relationship with a Minister as such. At a recent meeting with Treasury 
officials that are responsible for my office, I took the opportunity of raising with them this 
problem and they have agreed to work with me to try to identify an alternative way of dealing 
with that particular situation. 

 
The Hon. DAVID CLARKE: You said that you have also raised concerns with the Cabinet 

Office. Is that correct? 
 
Mr BARBOUR: Yes, that is correct. 
 
The Hon. DAVID CLARKE: What response did you get? 
 
Mr BARBOUR: The Cabinet Office I provided with a copy of the document I just referred 

to and I asked if those issues could be looked at in the context of how we might approach the 
budgetary issue. A representative from the Cabinet Office was also at the recent meeting with 
Treasury officials, which is described as a budgetary scene-setting meeting. I understand all 
organisations have them. I am not sure why it is termed that, but that is what it is called. 

 
The Hon. DAVID CLARKE: When did you raise the concerns about these budgetary cuts 

with the Cabinet Office—approximately how long ago? 
 
Mr BARBOUR: I would need to look at the records, Mr Clarke. I would not want to 

mislead you by giving you a date, but I would say that it would be a few months ago. 
 
The Hon. DAVID CLARKE: Have you had any response to raising those concerns? 
 
Mr BARBOUR: I think because the Cabinet Office was going to attend the scene-stealing 

meeting—that was an interesting gaffe, was it not?—rather, the scene-setting meeting, and 
you would need to ask the Cabinet Office this, but I think the view was that further 
information would come back from that meeting and then they would be reviewing the issues. 

 
The Hon. DAVID CLARKE: I see. I think you said that you have also raised the concerns 

about these budgetary cuts with Treasury as well? 
 
Mr BARBOUR: That is correct. Over the past few years, we have put in for additional 

funding to Treasury, identifying the specific areas where we believed that we needed 
additional funding. We recently prepared this particular document which set out what we saw 
as being the critical issues. We provided a copy of that to Treasury staff before we had our 
scene-setting meeting and we have, subsequent to that, been required to put in our 
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estimates for additional funding. We have modelled those on what we understand to be our 
most critical and urgent areas for additional funding. 

 
The Hon. DAVID CLARKE: Would it be true to say that this is the situation: That this year 

and in the past couple of years, you have put in very strong recommendations for increased 
funding for you to properly carry out the work of your office, and your requests have actually 
been met on each occasion with budgetary cuts. Would that be more or less the situation? 

 
Mr BARBOUR: We have not received a substantial increase to our budget, recognising 

the concerns that we have raised, that is correct. I have to say that it has really only been in 
the last six months that we have put together all the figures and we have realised how critical 
the issue is going to be for us. The other challenge that we have faced is that there was a 6 
per cent pay increase negotiated for public sector staff in this State, which was unfunded. 
That was a significant impost on an organisation of my size to come up with the funding for 
that, so it is not simply as a consequence of cuts that we find ourselves in this situation, but 
we have also had to meet the unfunded pay increases. 

 
The Hon. DAVID CLARKE: In real terms, your budget has been cut, has it not? 
 
Mr BARBOUR: Yes, and almost by a million dollars. 
 
The Hon. DAVID CLARKE: On the question of reviewable deaths, you said that they are in 

excess of your expectations, or of what your expectations were. Is that correct? 
 
Mr BARBOUR: Yes. 
 
The Hon. DAVID CLARKE: When we are talking about reviewable deaths, are we talking 

mainly about children? 
 
Mr BARBOUR: No. Our responsibilities relate— 
 
The Hon. JAN BURNSWOODS: Chair, I wonder if I could interrupt for a second. I am a 

member of the Committee for Children and Young People and I was going to ask some 
questions about this because we had a hearing with Gillian Calvert yesterday and we spent a 
lot of time on this issue. 

 
CHAIR: Are you perhaps suggesting that you might want to ask questions now and that 

the Hon. David Clarke might want to defer until you have finished? 
 
The Hon. JAN BURNSWOODS: I am just pointing it out because, as I said, we got quite a 

lot of information yesterday. Some of my questions relate, for instance, to any overlap that 
may exist between the different organisations. 

 
The Hon. DAVID CLARKE: Well, I guess that the more questions on this problem of 

reviewable deaths, the better. 
 
Mr BARBOUR: I am not sure I would necessarily agree with you, Mr Clarke, but 

nonetheless. 
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The Hon. DAVID CLARKE: Would you regard this area of reviewable deaths as one of the 
most important areas? 

 
Mr BARBOUR: I think it is extremely important. It is very difficult in our work to try to 

equate areas of work. They all have particular importance and they all are seen by different 
people to have different weights of importance. But unquestionably, this is a very important 
area of our work. 

 
The Hon. DAVID CLARKE: Because it involves the loss of life? 
 
Mr BARBOUR: Well, partly because it involves the loss of life, which is clearly 

important, but also because of the purpose of the work, which is to try to improve systems to 
reduce loss of life. So, clearly there is an underlying significance to the work. 

 
The Hon. DAVID CLARKE: Is there any government department about which we should be 

concerned in regard to this continuing problem of reviewable deaths? 
 
Mr BARBOUR: In our annual report for our reviewable deaths function, and also in our 

most recent general annual report, we set out the role in detail. But because we are 
specifically required by the legislation to look at only certain types of categories of children's 
deaths, naturally there will be an overrepresentation of deaths that relate to the Department 
of Community Services [DoCS]. The children that we look at are children who die from 
neglect, abuse and in suspicious circumstances that have been notified to DoCS within a 
three-year period of their deaths or who have had a sibling notified to DoCS within that time. 

 
So the review work is focused primarily on that agency. However, our reviews have also 

looked at a growing issue of concern for us, which is interagency co-operation. So our reviews 
into some of these deaths will not only look at DoCS; they will also look at the role of the 
Department of Health, Police, and other agencies that have also played a role in the child's 
life or the circumstances of the family prior to the death. 

 
The Hon. DAVID CLARKE: Have you raised your concerns with DoCS? 
 
Mr BARBOUR: Oh yes. 
 
The Hon. DAVID CLARKE: Are you satisfied with the response that you have received? 
 
Mr BARBOUR: We deal with DoCS on a whole lot of issues. On some issues we are 

satisfied; on other issues we think there is room for improvement in the quality of response. 
We have a significant interaction with DoCS not only in relation to the reviewable death 
function but also in relation to our broader community services functions. 

 
CHAIR: Mr Barbour has been too polite to tell you that there is a fair bit of detail in 

relation to this in Question No. 20 and in the answer to that question. 
 
Mr BARBOUR: There is. That is in relation to the response for the particular special 

report we did. But it indicates broadly the nature of the issues we have raised with DoCS on a 
death-related matter. 
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The Hon. DAVID CLARKE: Do you get any complaints about the Ombudsman? 
 
Mr BARBOUR: Oh yes. 
 
The Hon. DAVID CLARKE: How many complaints did you receive last year, as an 

example? 
 
Mr BARBOUR: I think we have that noted in the annual report. If you will just bear with 

me I can give you a precise figure. It depends on how you identify complaints. When we get a 
letter that registers concern about a particular decision we have made, we register that, if you 
like, as a complaint and we review it. We call it a review work. Then there are other areas that 
particularly raise complaints. So in 2004-05 there were a total of 39 complaints about the 
office, raising a total of 63 issues. The details of those issues and their outcomes are noted 
on page 30 of our annual report. 

 
The Hon. DAVID CLARKE: That seems to be a small number in comparison with the 

many thousands of complaints you receive at your office? 
 
Mr BARBOUR: I think it is directly relevant to the quality of the work we do. 
 
The Hon. DAVID CLARKE: That would appear to be so. 
 
The Hon. JAN BURNSWOODS: I have a couple of fairly general questions. It so happens 

that yesterday Gillian Calvert and others from the Commission on Children and Young People 
appeared before the oversight committee. We spent a large amount of our time on issues 
relating to the Child Death Review Team and the role of the commission relating to child 
deaths. Ms Calvert said, and I am sure quite correctly, that more research was needed. There 
have been some issues, for instance, relating to NSW Health. 

 
The Committee on Children and Young People also followed up some issues relating to 

the reporting of cross-border deaths. For example, a child might live in New South Wales but 
die in a hospital in Coolangatta. Obviously the same thing could be said about different parts 
of the State. I am interested in the extent to which there is an overlap or confusion amongst 
the roles of all the different agencies involved in looking at the deaths of children and young 
people. 

 
Mr BARBOUR: I do not believe there is a great deal of confusion out there. At the time a 

great deal of effort was put into the development of our legislation to ensure there was a 
minimisation of any overlap or duplication. When our function was first set up we worked very 
closely with the Commission for Children and Young People and the Child Death Review 
Team to ensure as minimal duplication as possible. We also have a number of arrangements 
and understandings in place between our organisations so that we do not duplicate things. 

 
We have a very co-operative relationship across most areas. Specifically, they do not 

review the deaths that we look at, and vice versa. But, clearly, there will be crossovers of 
issues. The legislation allows us to do joint research, if we want to. It would be my view that 
before we embarked on anything of that kind we would have discussions to ensure that we 
did not duplicate any work they were doing. But I am unaware of any stakeholder confusion, 
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if I could use those words, about our role. If you are aware of any I would be happy to hear of 
it. 

 
The Hon. JAN BURNSWOODS: I noticed in your answer to an earlier question that you 

talked about your role as being "to review deaths at a systemic level" but that that takes you 
into the circumstances surrounding individual deaths. One of the areas in which I am 
interested is the role of the Coroner, of DoCS and a whole number of agencies. Are there 
problems in defining where the role of one stops and the role of another starts? 

 
Mr BARBOUR: There will always be crossovers no matter what area we are looking at. 

Certainly the Coroner's role is very clear. The Coroner is seized with the responsibility of 
determining cause of death. The effect of the Coroner's work sometimes means that our 
reviews are delayed because that process can take a considerable period of time. But where 
cases are particularly significant or we believe they raise significant issues we do not wait for 
the Coroner's report if we believe there might be systems issues that need to be reviewed. 
You are correct that the focus of the legislation was intended to be on providing input back 
into the systems to reduce problems in the systems that might reduce the number of deaths. 

 
We have found that, in many cases, unless we do very detailed reviews of the 

circumstances of individual deaths it is not possible to perform that role of making 
recommendations about systems. It is only when we do a detailed review that we are able to 
identify key issues relating to any failures or strengths of the systems. We also find when 
doing the detailed reviews that we are better able to understand the interrelationship between 
different agencies that deal with children and families. Recently, at the child abuse 
conference that Commissioner Moroney arranged, I spoke at length about some of the 
concerns I had about the capacity for agencies to exchange information, which in the area of 
child abuse and child protection I see as being a key issue. 

 
So these reviews are able to look closely at files and at a spread of information that 

very few agencies are able to look at. We can see exactly what degree of involvement 
agencies have had in a family and over how long. We can look at the quality of that and we 
can also look at the extent of the holdings that each of these agencies has and what 
exchange of information there has been in relation to those holdings that may have assisted 
in achieving a better outcome. 

 
CHAIR: A moment ago when I was talking about the police powers counter-terrorism 

legislation I forgot to ask you one question. How will you carry out the functions that we 
expect you will be given under the new legislation? 

 
Mr BARBOUR: We are yet to make a decision about that in a detailed way. But our 

intention—and what we have received funding for—is to have a specialist officer, probably at 
a level 9/10 position. That officer will be working in our legislative research unit. In relation 
to the terrorism area we already have a role that is mentioned in our recent pamphlet 
entitled, "Terrorism Amendment Covert Search Warrant." It is impossible for me to keep all 
the names of pieces of legislation in my head. As you know, we already have in place 
extensive security and other systems in the office. 

 
So they will obviously apply to these issues. There is a commonality of agencies 

involved in the two pieces of legislation and we have already started some work in relation to 
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that other review. So that will prove valuable for our preparations in relation to this review. In 
the areas located within the police team of the office Simon Cohen will be responsible for 
managing staff involved in that review and presumably we will initiate some roundtable 
meetings with agencies that are covered by the legislation to talk through how we intend to 
proceed. 

  
The Hon. PETER BREEN: Just on that question of reviewing or overseeing the new anti-

terrorism powers, the Premier has been reassuring people that because the Police Integrity 
Commission is overseeing the police, the police will be constrained in the way that they use 
the new legislation. However, the Police Integrity Commission does not have any jurisdiction 
over the Crime Commission. Have you had any role to play in the office of the Crime 
Commission? For example, do you deal with complaints about the Crime Commission? 

 
Mr BARBOUR: No, we do not deal with complaints about the Crime Commission but our 

two terrorism-related reviews permit us, as part of that review, to access information from the 
Crime Commission about its involvement pursuant to that legislation. So we will have a role 
in relation to it for that. 

 
The Hon. PETER BREEN: If there were a complaint, for example, about the way a Crime 

Commission officer used the powers, would you deal with that? 
  
Mr BARBOUR: No, we do not have a power to deal with a complaint. However, if it were 

an issue that clearly went to the application of the legislation or some improper exercise of 
that, we would be able to deal with it in the context of the review. I mention also that we 
have a further role in relation to the Crime Commission, which relates to controlled 
operations and also our covert oversight responsibilities. 

 
The Hon. PETER BREEN: And is that a role under the New South Wales Crime 

Commission Act? 
 
Mr BARBOUR: No. 
 
The Hon. PETER BREEN: What is the protocol or the guide to use? 
 
Mr ANDREWS: Under the Law Enforcement (Controlled Operations) Act the 

Ombudsman is required to be notified of all control operations and to inspect the records of 
those eligible agencies to ensure compliance with the legislation. The Crime Commission is 
one of the agencies that we inspect the records of. Under the Telecommunications 
(Interception) (New South Wales) Act we have a similar role in relation to telephone tappers. 
Again, the Crime Commission is one of the agencies that we monitor in that respect. 

 
The Hon. PETER BREEN: I notice that the number of complaints about police seems to 

be down and trending down. 
 
Mr BARBOUR: No. 
 
The Hon. PETER BREEN: I am looking at page 42, figure 22 in the annual report. 
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Mr BARBOUR: They have been increasing significantly over the past three reporting 
periods. The numbers are higher for the earlier periods because that was prior to us entering 
into a more detailed and more expansive class or kind of agreement to reduce the number of 
minor matters coming to the office. Referring to the increasing trend, we had a 17 per cent 
increase in complaints over the previous year. The reason in part that that is alarming is that 
we are looking only at the more serious complaints, if you like. To counter the reduction in 
the number of class or claimed agreements that are coming to us we conduct a significantly 
increased audit program to ensure that those matters are being handled appropriately by 
police without notification to us. 

 
The Hon. PETER BREEN: In relation to complaints about Corrective Services I notice that 

since the Office of the Inspector General ceased to exist the number of complaints you have 
received about Corrections Services matters has almost doubled. 

 
Mr BARBOUR: I am just looking at the numbers. Which reference are you looking at? 
 
The Hon. PETER BREEN: It is in the Corrective Services section of the annual report. 
 
Mr BARBOUR: I think you are referring to page 110. So the subtotal of formal matters 

has doubled, but that also includes juvenile justice and justice health. Then the informal 
matters are largely similar in number. 

 
The Hon. PETER BREEN: That is figure 49. 
 
Mr BARBOUR: That is figure 49; that is right. 
 
The Hon. PETER BREEN: It seems evident that even after excluding justice health and 

juvenile justice there still appears to be a doubling in the number of complaints about 
correctional centres and corrections issues generally? 

 
Mr BARBOUR: I think part of that is explained by the significant increase in the prison 

population as well. There are more than 9,000 prisoners in the State, and that number is 
trending up. Also, I think that with the advent of our corrections unit, we have had a great 
deal more exposure now than we have ever had. Although we have been involved in dealing 
with Corrections matters for the entire 30 years of the operation of the office, we now have, 
as a consequence of the demise of the Inspector General's office, a dedicated Corrections 
unit and we are actively visiting centres. I think that greater awareness of people has 
probably contributed in part to that as well. Greg, are you aware of any additional matters 
that might have led to the increase? 

 
Mr ANDREWS: Even during the time the Inspector General existed we received far more 

complaints about Corrections matters than the Inspector General would have received. With 
the demise of his office, there certainly has been an increase in complaints. There were 
certainly a number of people who took their complaints to the Inspector General; now that he 
does not exist, they are coming to us as well. But the number of complaints has always been 
relatively higher in that area. 

 
The Hon. PETER BREEN: Have you noticed any particular area of Corrections where the 

complaints are increasing more so than other areas? 
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Mr ANDREWS: No. As you will see from the table that is also on page 110, the 
complaints cover a large range of issues. Over the years, if you go back on our previous 
annual reports you will probably find a similar spread of the nature of what the complaints 
are about. They range from simple matters about food to allegations of misconduct by 
officers, so there is a huge range. 

 
The Hon. PETER BREEN: Have you noticed any increase in the complaints about 

segregation? It seems to me on anecdotal evidence that more and more prisoners are being 
placed in segregation for one reason or another. At Goulburn, for example, people are 
segregated according to their race. Have there been complaints about this aspect of prison 
administration? 

 
Mr ANDREWS: We have always had complaints about segregation. I do not think there 

has been a particular rise in the number of those complaints. One of the significant reforms 
that we were able to bring about quite a few years ago now was to introduce into the 
legislation an appeal right. For those who are subject to segregation orders, there is an appeal 
right to the Serious Offenders Review Council. That decreased the number of complaints 
about segregation that previously did come to our office, and we certainly encourage people 
to take advantage of that appeal right where necessary. 

 
The Hon. PETER BREEN: Does that appeal right apply to all prisoners, or just to serious 

offenders? 
 
Mr ANDREWS: Only those under a formal segregation order. The term you are using 

about the "yarding" of people at Goulburn is not technically correct in terms of segregation. 
Segregation is a specific order that is issued by the Commissioner or his delegate to restrict 
the access an individual prisoner has to other prisoners. The "yarding" system, where people 
of different ethnic groups are managed at Goulburn, is really just mainstream prison 
administration. 

 
The Hon. PETER BREEN: Why is that the policy used at Goulburn; it is not used in any of 

the other prisons? 
 
Mr ANDREWS: I am not exactly sure, except to say that they have found that to be the 

most productive way they can manage the mix of people at Goulburn. 
 
The Hon. PETER BREEN: When I refer to segregation, I refer to prisoners being placed in 

cells on their own. I think the technical term is "limited association". They might be able to 
mix with one or two other prisoners. In my view, this seems to be an increasing problem: 
prisoners are put into what I call segregation for disciplinary purposes and there is no real 
provision for it under the legislation or the regulations. 

 
Mr ANDREWS: You may be referring to some of the specialist programs that have been 

introduced over recent years, which do limit association. Technically they are not regarded as 
segregation but as a specialist management program. There is certainly a program that has 
been designed to deal with gangs in gaols, and a number of those programs are having some 
reasonably good outcomes. But they certainly do limit association rights, and also rights to 
privileges and out-of-cell time. 
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The Hon. PETER BREEN: It is the equivalent of the old solitary confinement. I have met 
prisoners who have spent up to six months in this isolated state where they are not permitted 
to associate with other prisoners. 

 
Mr ANDREWS: I think solitary confinement is prohibited under the present legislation, 

and I would be very concerned to hear about any individual case of anyone being in solitary 
confinement. We would certainly look at that. 

 
The Hon. PETER BREEN: If a prisoner is in his or her cell and can only come out to make 

phone calls, surely that is, by any definition, some form of solitary confinement. Phone calls 
and legal visits are the only opportunity they have to come out of their cells. There are a lot 
of prisoners in that category. 

 
Mr ANDREWS: Most prisoners who would be in that category would probably be 

required to be on a segregation order. 
 
The Hon. PETER BREEN: Do we know how many of those orders there are? 
 
Mr ANDREWS: I do not know offhand. 
 
The Hon. PETER BREEN: Would you take that question on notice: How many prisoners 

are the subject of segregation orders? 
 
Mr ANDREWS: Yes. 
 
Mr MALCOLM KERR: Mr Barbour, you mentioned the preparation of a document relating 

to the budget. Could that document be produced to the Committee? 
 
Mr BARBOUR: Yes, I have no difficulty producing it. It has formed the basis of our 

submission to Treasury, and I will organise for a copy to be provided. 
 
The Hon. DAVID CLARKE: Mr Barbour, I think you said earlier that your office received 

many complaints about the complaints system used by the State Transit Authority, is that 
correct? 

 
Mr BARBOUR: No. 
 
The Hon. DAVID CLARKE: I may have misunderstood you. 
 
Mr BARBOUR: We do not receive many complaints about that specific system, but we 

have done a detailed investigation into it and we have received a few complaints about it. 
 
The Hon. DAVID CLARKE: I think you said that the quality of the system they had in 

place was "appalling"? 
 
Mr BARBOUR: Yes. We were very concerned about the quality of the system of handling 

these complaints. 
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The Hon. DAVID CLARKE: Have you made your concerns known to the State Transit 
Authority? 

 
Mr BARBOUR: To RailCorp, absolutely, and the Minister. The details are documented in 

our annual reports, and I referred to that specifically in my opening statement. 
 
The Hon. DAVID CLARKE: You have raised your concerns with RailCorp over a period of 

time? 
 
Mr BARBOUR: We have raised the concerns following our investigation. We have another 

investigation on foot, and we have had some meetings since then. The total period of time, I 
cannot give you a figure on. The original detailed investigation, which audited more than 200 
matters, took some time. 

 
Mr COHEN: The original investigation commenced in July last year. The audit took 

place in November and December. A provisional report was provided to RailCorp in February 
this year, and the final report was provided to the Minister and to Mr Graham in August this 
year. 

 
The Hon. DAVID CLARKE: Are you satisfied with RailCorp's response to the concerns you 

have raised? 
 
Mr BARBOUR: As I have indicated, one of the major recommendations we made was 

that there be an independent oversight system, and that still seems to be under negotiation. 
But I am hopeful, given the commitment the Minister has made, that that will happen. In 
terms of the improvements on the ground to the system, we are monitoring and we are 
getting responses from them. But, as I also indicated earlier, we have had a subsequent 
matter referred to us which we are currently investigating, and it causes me concern because 
the way in which the matter has been handled postdates the issues we raised with RailCorp. 
So I am, I suppose, not as optimistic that the reforms are as widespread as we would like, 
and we are certainly continuing to monitor those reforms. 

 
CHAIR: Mr Barbour, for the benefit of those who have not read the answers you have 

already provided to us in written form, it is true to say that your answer on this topic is as 
follows: 

 
Our report about the investigation by RailCorp of complaints against transit officers 
made 6 recommendations, all of which have been accepted. I have been pleased with 
the genuine commitment by senior RailCorp managers to implement those 
recommendations. 
 
Mr BARBOUR: Yes. There is no doubt that there is commitment there to do it. As I say, 

our only concern is that the most recent investigation seems to suggest that perhaps things 
on the ground are not working as effectively. We recognise that in changing any complaints 
system, when you have 600 officers and you are receiving hundreds of complaints, it is going 
to take time for those measures to go through. So I remain optimistic that that will happen, 
but certainly it is an area that will benefit from appropriate external oversight. 
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Mr MALCOLM KERR: On page 31 of the report there is a photograph of a publication 
titled "YAPRap". Who produces that? 

 
Mr BARBOUR: It is the newsletter of the Youth Action and Policy Association NSW, and 

they are called YAPA. I believe that that is a copy of a document which referred to publicity 
that attended our review. 

 
Mr MALCOLM KERR: Of RailCorp? 
 
Mr BARBOUR: That is correct. 
 
Mr MALCOLM KERR: Would it be possible for the Committee to be provided with a copy 

of that publication? 
 
Mr BARBOUR: I do not want to mislead the Committee. Mr Cohen has just indicated to 

me that YAPA was one of the organisations that raised concerns specifically about the 
complaints system and the conduct of RailCorp officers. So that is probably referring to that, 
rather than our direct involvement. I assume we have a copy of it, and I am happy to get it. If 
we do not have a copy, I will get it from YAPA for you. 

 
CHAIR: A little while ago you spoke about the class in kind agreement between the 

Police Integrity Commission and the Ombudsman. Is there any need to review that? 
 
Mr BARBOUR: Obviously, we constantly revisit those particular agreements, and we 

have reviewed it not that long ago. But I might ask Simon Cohen to detail for the Committee 
what we have done. 

 
Mr COHEN: With the legislative changes in 2001, meaning that not all complaints from 

members of the public have to be notified to the Ombudsman, some immediate amendments 
were made to the class in kind agreement at that time to facilitate the legislative change. 
There was a long period of discussion with the Commission and with NSW Police about a new 
and simpler class in kind agreement, and that was signed off by the Ombudsman and the 
Police Integrity Commissioner on 1 October 2004. As part of our business processes for 
2006, we propose to undertake a review of the impact of the class in kind agreement as part 
of an overall review of the reasons for the increase in complaints on that which we have 
received in the past period of time. 

 
CHAIR: While we are talking about police complaints, I am still a little astonished, as I 

assume a few other people are, that the ICAC managed not to refer to you 600 police 
complaints matters. I also note your advice that the ICAC has not managed to provide a 
detailed explanation as to how they manage to do that, or manage not to do that. Over what 
period of time has the ICAC's failure extended? Has it been from the time the jurisdiction 
first changed? Is that the range of the period we are talking about? 

 
Mr BARBOUR: Yes. Our understanding is that at the time of the changes to the 

legislation and the new obligation on the ICAC to refer to the Police Integrity Commission or 
us any police-related matter, that simply was not in a formal and widespread way put into 
operation. But from time to time there were matters that were referred to us, so— 
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CHAIR: So the ICAC did send some matters to you? 
 
Mr BARBOUR: Yes, some. That is why it was not apparent to either the Police Integrity 

Commission or ourselves that there was a large number that had not been. Many of these 
matters, of course, are not just about police; they relate to allegations of a range of conduct, 
and police might play a role in it. So that also probably mitigated to some extent—if the 
Commission focused on a particular different part of the complaint, not realising that the 
other part might need to be referred on for appropriate investigation. But I am not sure the 
Commission knows—and I think that, given that it extended over a period of time, it would 
be very difficult for them to provide a comprehensive answer. But the consequences are not 
particularly good. 

 
CHAIR: Why do you think it happened? 
 
Mr BARBOUR: Because of a lack of awareness of their obligations to send those matters 

over, and perhaps a lack of clarity about the fact that corruption allegations, on the face of 
them, might relate to more than just the obvious. 

 
CHAIR: So, they did not know what they were supposed to do? 
 
Mr BARBOUR: That is one way of putting it. 
 
CHAIR: I am assuming that members of the Committee do not have any other questions 

arising out of the opening address. I propose to ask some questions about the answers to 
questions on notice. In your answers you indicate that a review of the Police Team 
Intelligence Plan is being completed and that that will enable the Police Team to focus on 
police officers and commands of most concern. What is involved in that review? How will it 
help the Police Team to set the strategic directions? 

 
Mr COHEN: Two reviews have been conducted in relation to our intelligence capacity. 

The first was that conducted as part of the overall review of the Police Team's activities that 
suggested that we could better imbed the use of intelligence products into our oversight and 
general work with police. The second was a review of the original intelligence plan that was 
put in place in 2001 to ensure that it was meeting the objectives that we had set out at that 
time for an intelligence capacity to meet. We think that the sorts of changes that we will see 
will focus on ensuring that we obtain the best information that we can from our oversight and 
our fieldwork, and that we are actively using that information in our oversight and targeting of 
command work. 

 
Increasingly as we look to become more efficient in dealing with complaints and focus 

on the most serious or those areas that present the most risk, the better the intelligence we 
have about officers and about commands and the better we are able to ensure that our 
resources are focused on those areas. We would hope towards the middle next year to have 
bedded in all the changes that should result from those two reviews. 

 
CHAIR: Does the Ombudsman have a view of the early warning system in relation to 

police that the Committee proposed and the police decision to propose an alternative risk 
assessment system? 
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Mr COHEN: I think it is fair to say that the report that was produced by NSW Police 
consequent to the recommendations of the Committee that research be done in that respect 
did not suggest a clear path forward to a comprehensive early warning system for police 
officers. We have seen the early work that police had done in terms of the new risk 
assessment processes and we have been consulted. We are yet to see the results of the pilot, 
but it appears anecdotally from what we have heard and from what we know about those 
commands, that the officers who present the most risk may well be being identified through 
that process. It is somewhat short, I think, of what the Committee and we were hoping out of 
it. We will certainly look to work with what police have put on the table and look to the, I 
think they call it the computer operated police system [COPS] 2 project, or the mainframe 
replacement project, to provide better computer capacity to facilitate a better warning system 
going into the future. 

 
CHAIR: One other area of interest arises out of the answers you gave in relation to the 

questions on police. You advised that domestic violence by police officers is an area requiring 
significant attention by the police service. What initiatives do you think ought be considered 
by the police? 

 
Mr BARBOUR: We are actually targeting the issue of domestic violence in a significant 

project. That project is going to examine a wide range of issues and that will potentially be 
one of those issues. We see domestic violence arising across a range of our areas of 
responsibility, not just in terms of police and their particular conduct in perpetrating 
domestic violence, but also of course in responding to it and dealing with the issues that 
arise when they respond. That correlates to our work in relation to reviewing child deaths and 
also our work in relation to the Department of Community Services [DoCS]. There are clear 
crossovers in terms of those particular issues. There are also significant issues in Aboriginal 
communities about the extent of domestic violence and so we are actually developing a fairly 
significant project, which will look at domestic violence. Once we have the terms of that 
settled I would be happy to provide the Committee with some further details if the Committee 
is interested in that. 

 
Mr COHEN: One of the primary focuses of the project to date is to look at the guidelines 

that are given to police when they are dealing with domestic violence, and look at how they 
are actually being applied in the field to see whether, for practitioners, the sort of 
arrangements that are in place—both legislatively and procedurally—are appropriate to 
permit them to be able to intervene, in a criminal justice sense but also in a preventative 
sense. That is our primary focus at the moment. 

 
CHAIR: I think the Committee would appreciate being kept up-to-date with that 

information. 
 
Mr BARBOUR: Can I just add something here because we have mentioned the project. I 

do not want to labour the point about budget and money, but the dilemma we face at the 
office at the moment is that much of our project work, which we see as being extremely 
important and adding significant value to agencies and the New South Wales community in 
general, is probably one of the areas that is going to be most significantly affected by 
budgetary constraints because it is discretionary. I do not want to put in place systems that 
reduce further the number of complaints we are able to attend to or the number of issues 
that we need to deal with which are particularly covered in our statutory obligations. So I just 
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flag that we have already reduced our project list and our project work because of this, and it 
may well be that, despite what we see as being the importance of some of this project work, 
we may need to look at that in the future. I just put the Committee on notice about that. 
Certainly, this is not a project that we have identified that we would have to pull, but it is 
something that is under active consideration at all times. 

 
CHAIR: I suppose the problem is that as you have become more and more reactive and 

less proactive you deal more with complaints and less with the broader projects that in the 
long run might actually be more productive but which you cannot afford to pursue because 
you have to keep focusing on complaints. 

 
Mr BARBOUR: That is exactly right. Certainly during my term as Ombudsman I have 

increasingly taken the office into a much more proactive environment and role, and I see that 
being genuinely the real future of Ombudsman offices. However, the core of our work is 
always going to be reactive. We have statutory responsibilities that we must adhere to and to 
the best of our ability. Much of our proactive work is discretionary so that is an area that we 
constantly have to revisit. 

 
CHAIR: While we are dealing with police I will turn to the dissemination of telephone 

intercept [TI] product. As I understand your answers, NSW Police has a view that the 
dissemination of TI product to the Ombudsman is not a permitted purpose. Do you 
understand the reasoning behind that proposition? 

 
Mr BARBOUR: I can update the Committee a little bit in terms of the answer to our 

question, but I do not have a formal resolution to the issue. NSW Police have been reluctant 
to provide us with the information because they genuinely believe that the legislation created 
sufficient ambiguity about whether they can lawfully give it to us. We tried to remedy that 
situation by getting an opinion from the Solicitor General. The Solicitor General's opinion 
came down largely on the view that they were in fact able to provide that information. 
Nonetheless, there were some concerns that, unless there was formal agreement to them 
being able to do that, from the Commonwealth authorities, they were very reluctant to do it. 

 
Literally only in the last week or so we have had a further meeting about this issue 

with NSW Police, my staff and staff from the Commonwealth Attorney General's Office. The 
Staff of the Commonwealth Attorney General's Office have indicated to police that they 
believe the police can provide information to us and that they would not prosecute, or move 
to prosecute, if they did. I think that the police position, once that advice is confirmed in 
writing, might change and we might as a consequence be provided with the information, but 
until such time as I see it in writing I am reluctant to say that it has been sewn up. 

 
The dilemma, of course, for us is that we cannot perform our oversight role effectively 

if a particular investigation has used TI product and reached particular conclusions. Without 
access to that we just simply would not be able to do our job properly. But we are hopeful. 
We have been working on it now for about 18 months and we are hopeful that we will shortly 
have a resolution to the problem. I am very happy to keep the Committee up to date with 
that. 

 
CHAIR: The Committee would find interest in that. The issue is the federal legislation, 

is that not the case? 
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Mr BARBOUR: That is correct. 
 
CHAIR: It is almost identical, by the sound of it, to the problem with the Inspector of 

the Police Integrity Commission a couple of years ago. 
 
Mr BARBOUR: Yes. 
 
CHAIR: That was eventually resolved with federal amendments, I think. 
 
Mr BARBOUR: Yes. The difficulty was that, although amendments to the Act were 

contemplated, they were not actually going to deal with that specific issue. 
 
CHAIR: Are there any cases at the moment, or any specific instances, where this is a 

practical problem? 
 
Mr BARBOUR: We have a number of matters where we need to have this resolved as 

quickly as possible and they have been delayed to some degree as a result of uncertainty 
about this, but not many. As you can imagine, there would not be that many matters that we 
would need this for. 

 
CHAIR: While we are still on police, the targeted approach, it would seem from your 

answers, has had a fairly positive impact on delays in the completion of police complaint 
investigations by the police. What progress has NSW Police made on the internal measures 
that have been recommended by the Ombudsman? 

 
Mr COHEN: I cannot give you a precise date, but only in the last short period have NSW 

Police formally adopted performance measures for timeliness in complaints handling, 
although those measures have been informally adopted by the Professional Standards 
Command prior to that period of time. They require the vast majority of complaints to be 
dealt with within 90 days, and set a benchmark figure for that. The capacity of NSW Police 
to monitor that is increasing, and some of the products that they have produced to chase up 
old investigations seem to be working very well. It is an area that they have focused on 
because of our interest in it. Our view is the results of that are being demonstrated in more 
timely investigations, particularly in resolving delayed investigations by NSW Police. 

 
Mr BARBOUR: Simon is being particularly polite in his description of the issue. Had we 

not gone to the step of doing what we did and investigating it, we do not believe that NSW 
Police would have given the issue of delays the appropriate attention. 

 
CHAIR: You actually conducted an investigation into the delay? 
 
Mr BARBOUR: We got into the practice of investigating formally, by way of notice, all of 

the delayed matters as to why they were delayed. We had to do that repeatedly to get them to 
respond—in our view appropriately—to the issue. 

 
CHAIR: Are there any other fields where that approach might be useful? 
 
Mr BARBOUR: For NSW Police? 
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CHAIR: Well, perhaps start with them, yes. 
 
Mr BARBOUR: We believe that, over the past few years in particular, we have become a 

lot more strategic in the way we use our resources and our powers. You will have seen from 
our annual report that last year we conducted 67 formal investigations, which is probably 
more than in any other recent time. So far this year we have 55 investigations on foot. What 
we are trying to do is not only investigate those matters that we have traditionally needed to 
investigate, but we are trying to use our powers in a very strategic way to deal with systems 
issues and with particular systemic problems that we identify in any agency that is within our 
jurisdiction. We would certainly adopt that sort of practice where it was necessary. 

 
The Hon. PETER BREEN: Could I interpose for a moment? 
 
CHAIR: Certainly. 
 
The Hon. PETER BREEN: I know we have discussed this before, but I am afraid I have 

just lost it for a moment. What is the protocol when someone makes a complaint about 
police? Do they go to the Ombudsman, or to the police? What is the way in which the 
complaint is identified as being one suitable for the Professional Standards Command or for 
the Ombudsman? 

 
Mr BARBOUR: People can make a complaint to the Ombudsman, to the Police Integrity 

Commission or to police directly. Unless it is a matter that the Police Integrity Commission 
wants to deal with directly, the vast majority of complaints are dealt with by police in the first 
instance and oversighted by my office—we oversight about 99 per cent of all complaints. We 
do not do initial investigations, although if we chose to do a particular investigation at some 
stage during the course of the police investigation we can technically take over if we want. 
Our focus is on oversight of the systems and making sure those work effectively. There are 
various protocols in place for how those matters are dealt with. Unless the matters are 
particularly serious they are not done by Professional Standards Command; they are done in 
the local regions and are the responsibility of the Local Area Commanders and their 
particular complaint management teams. 

 
The Hon. DAVID CLARKE: I think your office was required to monitor the provisions of 

the Police Powers Vehicles Amendment Act 2001, is that right? 
 
Mr BARBOUR: Yes. 
 
The Hon. DAVID CLARKE: And I think you did that and you provided your report to the 

Minister for Police, it says here in September 2003. 
 
Mr BARBOUR: Yes. 
 
The Hon. DAVID CLARKE: And then I think the Minister is to table that report to 

Parliament, is that correct? 
 
Mr BARBOUR: No, as we have indicated in our answers to the questions. Question 10 is 

specifically on it, and that particular issue is dealt with in my answer. There is no formal 
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requirement in that particular legislation for the Minister to table the report in Parliament, 
but certainly our expectation would be that he would do so. 

 
The Hon. DAVID CLARKE: So you provided that in 2003. Are you aware of whether or not 

he will table that report? 
 
Mr BARBOUR: We have certainly requested that the report be tabled, as we do with all 

reports. The report was originally provided to the former Minister, Minister Watkins, but as I 
say the legislation does not require the Minister to table it in Parliament. 

 
The Hon. DAVID CLARKE: When did you request that it be tabled? 
 
Mr BARBOUR: I do not know. When we forward these to the Minister we always ask that 

they be tabled as soon as appropriate by the Minister. So it probably would have been when 
we forwarded it in 2003. 

 
The Hon. DAVID CLARKE: Could you take that question on notice and come back to us 

as to when you requested that it be tabled? 
 
Mr BARBOUR: I am happy to take that on notice. I am also reminded that recently Hon. 

Catherine Cusack passed a motion in the Upper House— 
 
The Hon. PETER BREEN: I think she only gave notice of it. 
 
Mr BARBOUR: Gave notice of it? Okay. No I think it was agreed to. You may not have 

been there on that day. The Hon. Catherine Cusack has identified from our annual report the 
concern that we have about the number of reports still with Ministers that have not yet been 
tabled and she has moved a motion, which has been agreed to, that those particular reports 
be provided. 

 
The Hon. DAVID CLARKE: You are not sure when you made that request to the Minister 

that this report be tabled in Parliament but you think it would have been at the time that the 
report was made available to the Minister. 

 
Mr BARBOUR: I am just referring to our standard practice, and our standard practice 

when we provide review reports is to request that they be tabled as soon as possible. From 
time to time we further write to Ministers to give them a progress report and we set out by 
way of a table what reports have been completed and are with them and which are yet to be 
tabled and those reports that we are currently working on. So at various times responsible 
Ministers would be aware of the relevant time line in relation to all of the reviews, both those 
complete and provided to the Minister and those that we are currently working on. So there 
would be a number of times where we have identified those particular issues to each of the 
relevant Ministers. 

 
The Hon. DAVID CLARKE: So in response to your report on the Police Powers Vehicles 

Amendment Act and your request to the Minister that this be tabled in Parliament, have you 
received any response from the Minister since you made that request of him? 
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Mr BARBOUR: I am not in a position to be able to indicate that at this stage. As I said, 
it was the former Minister. I am not sure what the former Minister said and I am not sure 
whether I have received a direct response about the issue from the current Minister. So I 
would need to check that, and I am happy to take that on notice and get back to the 
Committee. 

 
The Hon. DAVID CLARKE: As to whether there has been any response from the previous 

Minister or the present Minister for Police. 
 
Mr BARBOUR: Certainly. 
 
CHAIR: The concerns in your report about the non-tabling of your review reports has 

been a matter of concern to this Committee over a period of time. As you know, we have 
essentially supported your position. In that context, I am quite impressed by the ingenuity of 
your answer to question 10, where you make the point that rather than banging on the desk 
with Ministers demanding that reports be tabled, what you are now doing is checking to see 
whether the recommendations in reports are actually being adopted. It seems to me from this 
answer that the report that we have just been talking about made three recommendations, all 
of which have been adopted, which to some extent means that the tabling of the report is not 
such a big deal. But what I am interested in particularly is whether you are doing that with all 
the other reports that have not been tabled, that you are effectively getting the same result by 
a different course. 

 
Mr BARBOUR: We are where recommendations are agreed to. The process of the 

preparation of these reviews, as you can imagine, they take a great deal of time to prepare 
and they are frequently very detailed. At the conclusion of the preparation of a draft 
document we will provide it to the relevant agency to comment upon, and at that stage we 
will have draft recommendations. Once we formalise that process we then hold the agency to 
the recommendations. We see no reason why they should not be complying with those if they 
have already accepted them. So where it is possible to do that, we are doing that. 

 
CHAIR: Do you have a general power to table reports to Parliament on topics that are of 

relevance that are within your jurisdiction? 
 
Mr BARBOUR: We have a capacity to issue reports to Parliament on areas where we are 

concerned and believe that they should be made the subject of a report to Parliament. If your 
question is directed towards the review issue, the dilemma is that there is a statutory 
framework which requires us to actually report to the Minister, and I think until such time as 
there is reflected in the statute an opportunity for us to do something within a time period if 
the Minister does not table it, the Act allows the Minister to table it, generally the wording is 
"as soon as practicable". So it would be rather difficult for us to go behind the Minister to do 
that. I think the appropriate course is to try to follow the course we have talked about in 
terms of getting the recommendations complied with and to also regularly advise the Minister 
that we are still concerned that the report has not been tabled. 

 
CHAIR: And you have a capacity if the case was serious enough to do a report on the 

non-tabling of a report you had reviewed. 
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Mr BARBOUR: That would be about ministerial conduct and that would be something 
that I would need to consider because technically ministerial conduct is outside our 
jurisdiction. Can I say though that sometimes there are competing issues which are not really 
just simply about, as one would assume, a Minister being tardy in tabling it or not having 
good reason to. Because we are dealing with reviews that are being prepared after a 
significant period of time there has often been supplementary legislation, reviews of practice, 
new legislation introduced and so the relevance sometimes of the review reports or how they 
might be dealt with in that context of a new legislative framework becomes much more 
complicated and I think perhaps some of the reviews, that has arisen because of the LEPRA 
legislation and so on. So I am certainly not making excuses for the Ministers but I expect 
that there may be some issues of that kind which interfere with the smooth timing of tabling. 

 
The Hon. DAVID CLARKE: Following on from that, are you aware of any reason why your 

report provided in September 2003 regarding the Police Powers Vehicles Amendment Act 
would not have been tabled by now? 

 
Mr BARBOUR: No. I am on record previously with this Committee and also in other 

public forums of indicating that I believe it is in the best interests of everybody to have our 
reviews tabled as promptly as possible. 

 
CHAIR: When do you expect to report to Parliament on forensic procedures? 
 
Mr BARBOUR: The final report is currently under way, I think by December. 
 
Mr COHEN: We should have a draft report completed by December of this year, and we 

will consult with NSW Police and other agencies in the early part of next year with a view, we 
would have thought, to having finalised the report hopefully by March or April of 2006. 

 
The Hon. PETER BREEN: That is a different report to the one referred to in this brochure, 

which is Crimes (Forensic Procedures) Act report which has already been tabled. 
 
Mr COHEN: There are two parts to the review. The report that has been tabled deals 

specifically with the forensic testing of serious and indictable offenders. In addition to that 
the Forensic Procedures Act deals with suspects and volunteers, and the report that is being 
finalised at the moment deals with the impacts of the new legislation on those categories of 
people. There was an additional period of time provided to permit the review to specifically 
include volunteers. 

 
The Hon. PETER BREEN: I notice that in your answers to the questions you refer to a 

problem with the Department of Analytical Laboratories regarding preservation or testing of 
forensic material. Is that dealt with in the report which you are currently undertaking? 

 
Mr COHEN: It is. It was touched on in the previous report and in terms of the 

inconsistency in information held by the Department of Analytical Laboratories [DAL] and 
NSW Police, and that is a matter that we indicated we would consider further in the current 
review, and it will be canvassed in the report. 
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Mr BARBOUR: We are also in the process of completing a separate investigation into 
issues relating to the laboratory. As indicated in answer to question nine, that statement of 
provisional findings and recommendations was provided to the DAL in August. 

 
The Hon. PETER BREEN: There has been a recommendation by other committees for an 

independent forensic science laboratory separate from the Department of Health and NSW 
Police. Is that an issue that you would be considering, or would that be regarded as a policy 
matter? 

 
Mr BARBOUR: It is not something that we are considering. Certainly, during the course 

of the review a range of options have been put forward and depending on who you talk to 
different views are put forward. Some people believe it should be done in house by police; 
other people believe it should be done completely independently; and other people believe 
the current structure is okay but just needs to improve in a systems sense. But we are not 
specifically looking at that issue in terms of our review. We are looking at the efficacy of the 
legislation and how it is being implemented by police. 

 
The Hon. PETER BREEN: The issue of the preservation of forensic material by the 

Department of Analytical Laboratories came up in the old version of the Innocence Panel 
where police were providing information as to what was held by the DAL and then the DAL 
was providing different information as to what it held. There is a new version of the 
Innocence Panel on the agenda. Have you been consulted in relation to the proposed DNA 
review panel? 

 
Mr BARBOUR: No. 
 
The Hon. PETER BREEN: Has the old Innocence Panel been the subject of any review by 

the Ombudsman, particularly in the context of that question of forensic material being held 
by the DAL? 

 
Mr BARBOUR: No. 
 
CHAIR: Does the Ombudsman have any indication of when the Child Protection 

(Offenders Registration) Act review report is likely to be tabled? 
 
Mr BARBOUR: No. I am reminded that that is one of the reports that is included in the 

Hon. Catherine Cusack's order, so it may well be that that will lead to the tabling of it. 
 
CHAIR: What has been the response of NSW Police to your request to review standard 

operating procedures in relation to the recording of COPS events in the context of knife 
searches and so on? 

 
Mr COHEN: The request originally arose out of not only our legislative review work but 

also a separate complaint matter that we received about inflated knife search figures for a 
particular local area command. NSW Police has indicated that it has revised the standard 
operating procedures for those. We have not seen a copy of those procedures yet and have 
requested them, and we will review them to ensure that they meet the issues that were raised 
both in our reviews and in our report following our review of knife search investigation by 
police. 
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CHAIR: I think there is an attempt to modernise COPS. Will you keep an eye on the 
standard of record keeping as that process goes on? 

 
Mr COHEN: The difficulty with the record keeping to date has been across so many 

different areas. We do not think that police are perhaps receiving as much training as they 
might about how to make records. There appears to be inconsistent practice amongst police 
about how records are created or whether in fact a record should be created. Those things 
make it very difficult sometimes to analyse information usefully to identify good and poor 
practice or particular issues in relation to searches. So we are particularly interested with the 
new review that we have under the Law Enforcement (Powers and Responsibilities) legislation 
[LEPRA] to look at how police are implementing the recording of searches that they 
undertake as part of the review that we have in relation to the general search powers after 
arrest. So we will certainly be closely following how police implement the new legislation in 
terms of their recording, and we think that will have an overlap with the new mainframe 
replacement program. So we will certainly be looking at that in that context. 

 
CHAIR: Have you had any discussions with the police about potential difficulties from 

the new controlled operations scheme with the two tiers?  
 
Mr BARBOUR: There are concerns about how it might operate. I am happy for Greg to 

take the question. 
 
 Mr ANDREWS: The proposal here is to create two tiers in a streamlined application and 

authorisation process for what is termed the less serious matters. We were consulted on a 
draft bill earlier in the year and our assessment at that stage was that what was termed the 
less serious matters would be about 95 per cent of the controlled operations that take place. 
Until the new amended Act and the procedures particularly followed by NSW Police are made 
known to us it is hard to really access how we are going to approach it. At the moment all the 
authorities and records are centralised, they are kept in one place, and the reasonably 
detailed application format and the authority format used is fairly conducive to the auditing 
process.  

 
We certainly have concerns that that may not be the case under the new system. 

Obviously it is an attempt to decentralise the authorisation process so that means potentially 
the records will be kept at each Local Area Command, which means we may have to go 
around to each Local Area Command to inspect the records as we are required to under the 
Act. We are also concerned that a streamlined application may not make it obvious how the 
mandatory considerations that the authorising officer has to address may have been taken 
into account, which is one of the things we have to check out. So, at the moment we are a bit 
in the dark. I received a call earlier in the week from someone from a particular agency who 
was commenting on a Cabinet minute, so apparently something is happening at this moment 
so it may be before you as members very shortly. 

 
Mr BARBOUR: Can I just add, in relation to controlled operations, we anticipate tabling 

our annual report on Monday 5 December at this stage. 
 
CHAIR: The answer you gave to the question on notice about controlled operations 

referred to a thing called a surveillance devices bill. What is that? 
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Mr ANDREWS: At the moment there is a Listening Devices Act which authorises various 
law enforcement agencies to plant listening devices. Under that Act, apart from the approval 
of the warrants by a judicial officer in the first instance, there is no monitoring regime as 
there is for telecommunications interception or controlled operations. Following September 
11 and various Council of Australian Governments [COAG] meetings and an attempt to 
develop a national approach to cross-border investigations and terrorism and so forth, there 
was a push for some uniform surveillance devices legislation. It has already happened in the 
Commonwealth and progressively it is going around the States, and that includes introducing 
a monitoring regime similar to the other Acts. We were consulted by NSW Police—I think in 
December last year. They were starting to put together a proposal for New South Wales. We 
have heard nothing since about it. So, we do not know where it has gone and where it is up 
to. 

 
Mr BARBOUR: Importantly, at that meeting I was not present, but I understand that the 

suggestion was made that when it was introduced we would have a monitoring or oversight 
role similar to some of our other roles in relation to it. 

 
CHAIR: Are there significant differences in the National model they are proposing and 

what we currently have? 
 
Mr ANDREWS: From memory, there are some minor differences which are to do with 

the regularity of reporting and who the reports are made to. At the moment, under the 
telecommunications interception legislation, we have to make an annual report to the 
Attorney General who in turn has the report to the Commonwealth Attorney-General. With 
controlled operations we make an annual report to Parliament. I think from memory the new 
Commonwealth legislation requires reports not from the independent agency but the agency 
reports to the agencies it is monitoring and they report to the Minister. We would not favour 
that, of course, but we are not sure what will happen in New South Wales. 

 
CHAIR: Has the department released its neglect policy yet? 
 
Mr BARBOUR: No, not yet. We anticipate, from the most recent information, we can 

expect it soon. 
 
CHAIR: Has the department clarified the difference between informal undertakings and 

care plans not registered with Children's Court? 
 
Mr BARBOUR: That is a very good question. Before specifically answering that, can I 

make the observation that with the reforms currently under way within the department 
sometimes the policy and reform process has yet to be seen in evidence in practice in the 
particular community services centres and in the case work. We will be raising in our 
reviewable death report our concern that in some of the cases we reviewed the practice of 
informal undertakings was still being used in cases where we thought that was inappropriate 
and which appeared on the face to be inconsistent with current policy within the department. 
Certainly the policy is that informal undertakings should not be used any further, and my 
understanding is that the department is committed to that. 

 
Mr KINMOND: On the question of informal undertakings, whether they are registered 

care plans or informal undertakings, the key issue really relates to the risk assessment 
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associated with that and the monitoring, even if one has a formal undertaking that is a care 
plan that is registered with the court. If, for example, you have an issue of ongoing substance 
abuse, the real question is what monitoring is in place to ascertain whether the commitments 
that have been made are being met. So, we see that as a real issue. 

 
CHAIR: Is the Ombudsman going to continue to monitor the Department of Community 

Services compliance of with data entry requirements? 
 
Mr BARBOUR: Yes. Certainly the introduction of KIDS has been an extraordinary 

challenge for DoCS, and we monitor regularly how it is working. Steve Kinmond and I and 
another staff member recently attended three community service centres and talked to staff. 
One of the things we talked about was how the system was working, whether or not it was 
user-friendly, whether or not they found it takes too long to use the system, and so on. DoCS 
has indicated it is continuing to monitor the development. As you can imagine, a system that 
size and scale will have problems with it, but we will continue to see how it impacts either 
positively or negatively. 

 
The Hon. PETER BREEN: Can I ask about that proposed surveillance legislation, Mr 

Andrews? If I understood correctly, that has been agreed to by COAG?  
 
Mr ANDREWS: Yes. COAG set up a working group that proposed model legislation and 

there is a report, which is probably in the Parliamentary Library somewhere, setting that out. 
 
The Hon. PETER BREEN: Will it effectively replace the Listening Devices Act? 
 
Mr ANDREWS: Yes. It will not only cover listening devices but other optical devices as 

well, tracking devices and things like that. 
 
The Hon. PETER BREEN: The Listening Devices Act deals with, amongst other things, 

private individuals recording conversations with other people without their consent. Will the 
new surveillance legislation deal with that situation? 

 
Mr ANDREWS: I have not seen the proposed legislation for New South Wales, so I do 

not know. 
 
The Hon. PETER BREEN: So you do not know whether it has come up as an issue? 
 
Mr ANDREWS: No. 
 
The Hon. PETER BREEN: I raise that because there are some deficiencies in the 

Listening Devices Act in that area of people recording other people conversations. It seems to 
me if they are going to review the legislation or replace it, it would be an opportunity to deal 
with those issues. On another matter, the monitoring of the HRMU at Goulburn, which you 
undertake, do you have any record of complaints by prisoners about access to legal advice? 

 
Mr ANDREWS: Sorry, offhand I am only familiar with one particular complaint that 

raised that issue. I would have to check our complaints records to see if it was more general. 
That particular complaint related to an allegation that there had been a contravention by a 
legal officer in terms of the alleged passing of contraband, and they were subsequently 
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banned from visiting that particular prisoner or any correctional centre. I think that got some 
publicity at that time, a year or so ago. I think that is the only one I am familiar with. 

 
The Hon. PETER BREEN: I do not recall the publicity, but I take it that involved the 

lawyer bringing contraband in, did it? 
 
Mr ANDREWS: From memory, there was an allegation that the prisoner had been 

observed passing something that was unauthorised to the lawyer. 
 
The Hon. PETER BREEN: The reason I raise the issue is that there is a practice at the 

HRMU in the case of a couple of prisoners and/or a couple of lawyers that they will not let 
the lawyer interview the prisoner at the HRMU and they take the prisoner from the HRMU 
through the back lanes of the prison into the multipurpose unit in the main prison. In order 
to do that they have to close down the whole unit in the HRMU because they need four or 
five officers to escort the prisoner across to the multipurpose unit. It seems to me that that 
process is quite arbitrary in relation to the lawyers and/or the prisoners and does not seem to 
have any security basis for it. I wonder whether you, in the course of investigating the HRMU, 
have been aware of that issue? 

 
Mr ANDREWS: No, I am not aware of that. I can only presume they are doing it for 

security reasons. 
 
The Hon. PETER BREEN: It is hard to imagine whose security is at risk—the lawyers', the 

prisoners' or the department's. 
 
Mr ANDREWS: I am sorry, I am not aware of it. I do not know. 
 
The Hon. PETER BREEN: So, it is not an issue that has come up with you? 
 
Mr ANDREWS: No. 
 

(Conclusion of public hearing. Hearing continued in camera) 
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Chapter Five - Response to Questions Taken on 
Notice 
 
 
25 November 2005 
 
 
Mr Paul Lynch, MP 
Chairman 
Committee on the Office of the Ombudsman 
and the Police Integrity Commission 
Level 20 - 1 Castlereagh Street 
SYDNEY   NSW   2000 
 

Dear Mr Lynch 

Re:  Response to matters taken on Notice 

At the General Meeting of the Committee on Wednesday, 23 November 2005, we undertook 
to provide the Committee with certain information and documentation. 

One matter taken on notice was the number of inmates held on segregation. 

Sections 9-22 of the Crimes (Administration of Sentences) Act detail the provisions enabling 
the Commissioner of Corrective Services and his delegates to place certain prisoners in 
segregation or in protective custody arrangements. 

In particular, s.10 provides: 

10 Segregated custody of inmates 

(1)  The Commissioner may direct that an inmate be held in segregated 
custody if of the opinion that the association of the inmate with other 
inmates constitutes or is likely to constitute a threat to:  

(a) the personal safety of any other person, or 

(b) the security of a correctional centre, or 

(c) good order and discipline within a correctional centre. 

(2)  The governor of a correctional centre may exercise the Commissioner’s 
functions under this section in relation to the correctional centre and, on 
each occasion he or she does so, must notify the Commissioner of that 
fact and of the grounds on which the segregated custody direction was 
given. 

(3)  A segregated custody direction given by the governor of a correctional 
centre does not apply in relation to any other correctional centre. 
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(4) Subsection (3) is subject to section 15. 

Section 12 provides: 

12 Effect of segregated or protective custody direction 

(1)  An inmate subject to a segregated or protective custody direction is to be 
detained:  

(a) in isolation from all other inmates, or 

(b) in association only with such other inmates as the Commissioner (or 
the governor of the correctional centre in the exercise of the 
Commissioner’s functions under section 10 or 11) may determine. 

(2)  An inmate who is held in segregated or protective custody:  

(a) is not to suffer any reduction of diet, and 

(b) is not to be deprived of any rights or privileges other than those 
determined by the Commissioner (or the governor in the exercise of 
the Commissioner’s functions under section 10 or 11), either 
generally or in a particular case, and other than those the 
deprivation of which is necessarily incidental to the holding of the 
inmate in segregated or protective custody. 

Other sections of the Act provide for the review and reporting of segregation. 

According to the Offender Population Report produced by the Department of Corrective 
Services for the week ending 13 November 2005, there were 9050 people in full time 
custody on that day. There were 54 males and 4 female inmates on administrative 
segregation orders and 1399 male and 36 female inmates on protective custody orders. 

Of those on segregation orders, they were held at the following centres: Goulburn main 11; 
HRMU 4; Metro Medical Transient Centre 3; MRRC 8; Mulawa 3; Parklea 7; Bathurst 4; 
Broken Hill 1; Grafton 3; Kariong 1; Mid-North Coast 2; Tamworth 1; and 4 at Glen Innes. 

Two further questions taken on notice were the date on which the Ombudsman asked the Minister 
of Police to table the report into the Police Powers (Vehicles) Amendment Act 2001, and whether 
there had been any response from the previous Minister or present Minister to that request. 

The Ombudsman wrote to the Minister for Police on 22 September 2003 noting that 
although the Act does not require the Minister to furnish a copy of the report of the 
Ombudsman’s review of the Police Powers (Vehicles) Amendment Act 2001 to Parliament, ‘I 
would appreciate if a copy of the report is furnished to the Parliament at your earliest 
convenience.’ 
 
On 15 October 2004, the Minister for Police wrote to the Ombudsman stating that NSW 
Police was considering its response to the report, and that ‘I will be pleased to table the 
report prepared by your Office in Parliament in the near future’. 
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In addition, the report was noted as having not yet been tabled in three recent letters to the 
Minister updating him on the status of all legislative reviews.  These letters were dated 13 
May 2005, 17 August 2005 and 16 November 2005. 
 
A fourth matter concerned the funding submission made by this Office in relation to budget cuts. 
 
Please find attached a copy of the funding submission which was provided to the Premier, 
the Director General of The Cabinet Office and to Treasury officials. 
 
A fifth question taken on notice related to documents concerning our budgetary position. 
 
Please find attached a copy of the relevant parts of our forward estimates submission for the 
2005/2006 financial year. 
 
The sixth question related to the YAPPA publication referred to on page 31 of our 2004/2005 
Annual Report. 
 
Please find attached a copy of that publication. 
 
I believe that this information and documentation addresses each of the questions taken on 
notice at the General Meeting. 
 
Yours sincerely 
 
 
 
Bruce Barbour 
Ombudsman 
 
Encs 
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Enclosures: 
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Relevant extracts from YAPRap (full copy of the newsletter was provided to the Committee): 
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Appendix One: Committee Minutes 
 
Minutes of Proceedings of the Committee on the Office of the Ombudsman and the Police Integrity 
Commission 
Wednesday 12 October 2005, 6:30pm 
Room 1043, Parliament House 
 
Members Present 
Mr Lynch (Chair), Mr Breen, Mr Clarke, Mr Corrigan, Mr Kerr 
 
Apologies: Ms Burnswoods 
 
In attendance: Helen Minnican, Hilary Parker, Pru Sheaves 
 
….. 
 
5. General Business 
 
….. 
 
Reports to Parliament: 
The Committee noted briefing papers on the Ombudsman’s Review of the Police Powers 
(Drug Premises) Act 2001 and the PIC’s report on Operation Abelia. 
 
Resolved on the motion of Mr Kerr, seconded Mr Corrigan, that: 
 
Questions for General Meeting - the Committee question the Ombudsman at the General 
Meeting in November as to whether: 
the poor quality of police recording on COPS, and record keeping generally, had a significant 
impact on the legislative review; 
as a result of discussions with NSW Police about the implementation of the COPS audit 
recommendations, the Ombudsman is confident that information entered on the database 
will be more accurate and comprehensive in the future; and 
the delay in gaining access to search warrant documents signified a lack of cooperation or a 
lack of appreciation by NSW Police of the requirements of the review process. 
 
….. 
 
 
 
Minutes of Proceedings of the Committee on the Office of the Ombudsman and the Police Integrity 
Commission 
Wednesday 9 November 2005, 6.30pm 
Room 1043, Parliament House 
 
Members Present 
Mr Lynch (Chair), Mr Breen, Ms Burnswoods, Mr Chaytor, and Mr Corrigan 
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Apologies: Mr Kerr 
 
In attendance: Helen Minnican, Hilary Parker, Pru Sheaves 
 
The Chairman commenced proceedings at 6.37pm. 
 
….. 
 
2. Inquiry Program 
General Meetings with the Ombudsman and the PIC: 

Resolved on the motion of Mr Corrigan, seconded by Mr Chaytor, that the draft Questions on 
Notice sent by the Chair to the Ombudsman and the PIC be endorsed and formally confirmed 
with the Ombudsman and Commissioner of the PIC. 

 
….. 
 
 
 
 
Minutes of Proceedings of the Committee on the Office of the Ombudsman and the Police Integrity 
Commission 
Wednesday 23 November 2005, 10.00am 
Room 814-5, Parliament House 
 
Members Present 
Mr Lynch (Chair), Mr Breen, Ms Burnswoods, Mr Chaytor, Mr Clarke, Mr Corrigan, Mr Kerr 
 
Witnesses present  
Mr Bruce Barbour (Ombudsman), Mr Greg Andrews, Ms Anne Barwick, Mr Simon Cohen, Mr 
Steven Kinmond, Mr Chris Wheeler 
 
In attendance: Helen Minnican, Hilary Parker, Pru Sheaves, Lluwannee George 

 

THIRTEENTH GENERAL MEETING WITH THE NSW OMBUDSMAN 

The Chair opened the public hearing at 10.05am.  
 
Mr Bruce Alexander Barbour, New South Wales Ombudsman; Mr Christopher Charles 
Wheeler, Deputy Ombudsman; Mr Stephen John Kinmond, Deputy Ombudsman (Community 
Services Division) and Community and Disability Services Commissioner;  
Mr Gregory Robert Andrews, Assistant Ombudsman (General); and Mr Simon Justin Cohen, 
Assistant Ombudsman (Police): previously affirmed. Ms Anne Patricia Barwick, Assistant 
Ombudsman (Children and Young People) previously sworn.  
 
With the exception of the answer to Question on Notice 17, which was confidential, the 
Ombudsman tabled his answers to the Questions on Notice for inclusion as part of his sworn 
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evidence, and the brochure Legislative Reviews (November 2005). The Ombudsman then 
made an opening statement.  
 
The Chair commenced questioning of the witnesses followed by other Members of the 
Committee.  
 
At 12.00 noon, the public evidence concluded and the Committee went into deliberative 
session. 
 
DELIBERATIVE SESSION 
 
At the Committee’s invitation the Ombudsman and other witnesses were present. Also 
present from the Ombudsman’s staff was Ms Anita Whittaker. 
 
….. 
 
IN CAMERA EVIDENCE 
 
The Chair commenced the in camera hearing at 12.02pm for the purpose of clarifying 
matters arising from the recent correspondence. 
 
….. 
 
Evidence concluded, the Ombudsman and other statutory officers and Ombudsman staff 
departed at 12.10pm.  
 
….. 
 
 
 
 
Committee on the Office of the Ombudsman and the Police Integrity Commission 
Thursday 1 December 2005 at 10.00am 
Room 1153, Parliament House 
 
Members Present 
Mr Lynch (Chair), Ms Burnswoods (Vice-Chair), Mr Chaytor, Mr Clarke, Mr Corrigan and Mr 
Kerr  
 
 
In attendance: Helen Minnican, Hilary Parker, Pru Sheaves. 
 

The Chairman commenced proceedings at 10.05am. 
 
….. 
 
3. Inquiry Program 
Thirteenth General Meeting with the NSW Ombudsman 
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Resolved on the motion of Mr Chaytor, seconded by Mr Corrigan, that: 
i. the Committee’s report on the Thirteenth General Meeting with the NSW Ombudsman 

shall consist of: 
• the questions on notice and the Ombudsman’s answers, dated 18 November 2005; 
• the corrected transcript of the evidence given by the NSW Ombudsman and his senior 

staff during the public hearing on 23 November 2005; 
• the commentary circulated by the Chair to the Committee Members, which is the 

subject of consensus by the Members, highlighting issues such as:  budgetary issues 
in relation to the reviewable deaths function, Community Visitor’s Program, Police 
Area, special projects e.g. police and domestic violence, controlled operations, tabling 
of the Ombudsman’s reports, DoCS record keeping and child protection systems, 
Police COPS 2 System, Early Warning System for police officers, proposed PIC 
oversight of Counter Terror measures, accountability mechanisms in the proposed 
surveillance legislation, ICAC and police complaints not referred to Ombudsman, 
dissemination of TI material to the Ombudsman as a permitted purpose. 

• relevant information (that is not confidential) as provided by the Ombudsman in 
response to matters taken on notice during the hearing; 

ii. the report, so comprised, be adopted as the report of the Committee and that it be 
signed by the Chair and presented to the House, together with the minutes of evidence;  

iii. the Chair and Committee Manager be permitted to correct stylistic, typographical and 
grammatical errors. 

 
….. 
 
 
 
Minutes of Proceedings of the Committee on the Office of the Ombudsman and the Police Integrity 
Commission 
Wednesday 5 April 2006 at 6.30pm 
Room 1043, Parliament House 
 
Members Present 
Mr Lynch (Chair), Mr Breen, Mr Chaytor, Mr Clarke, and Mr Corrigan  
 
Apologies 
Ms Burnswoods, Mr Kerr 
 
In attendance: Helen Minnican, Pru Sheaves, Jennifer North. 
 

The Chairman commenced proceedings at 6.30pm. 
 
….. 
 
 
3. Inquiry Program: Reports and new inquiries 
 

(a) 13th General Meeting with the NSW Ombudsman: The Committee deliberated on 
the draft report, as previously circulated to Committee Members. The Committee 



Thirteenth General Meeting with the NSW Ombudsman 

Committee Minutes 

 Report No. 10/53 – May 2006  125

proceeded to consider the schedule of proposed amendments to the Commentary of 
the report as circulated and addressed by the Chairman. 

 
The Committee considered the Commentary of the report.  
 
Recommendation 1 adopted.  
 
Section entitled “ICAC and the 500 non-referred complaints” as amended, adopted. 
Section entitled “Ombudsman’s new functions under the Terrorism (Police Powers) 
Amendment (Preventative Detention) Act 2005” as amended, adopted. 
Section entitled “Telecommunications Interception (TI)” as amended, adopted. 
 
The remainder of the report adopted as stands. 
 
The Committee resolved on the motion of Mr Corrigan, seconded Mr Breen, that: the 
draft report as amended be the Report of the Committee and that it be signed by the 
Chairman and presented to the House, together with the minutes of evidence; and, the 
Chairman, Committee Manager and Senior Committee Officer be permitted to correct 
minor stylistic, typographical and grammatical errors. 

….. 


