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Terms of Reference
The Committee on the Health Care Complaints Commission is a current Joint Statutory
Committee established under the Health Care Complaints Act 1993. The Committee was
first established in June 1994 and re-established in the 54th Parliament on 7 August 2007.
The Committee monitors and reviews the Commission's functions, Annual Reports and
other reports it makes to Parliament. The Committee is not authorised to re-investigate a
particular complaint or to reconsider a decision to investigate; is not to investigate or to
discontinue investigation of a particular complaint or to reconsider the findings,
recommendations, determinations or other decisions of the Commission, or of any other
person, in relation to a particular investigation or complaint.
The Terms of Reference for the Committee are set out in Part 4, sections 64 - 74 of the
Health Care Complaints Act 1993. Section 65 of the Act sets out the following functions of
the Committee:
(1)

The functions of the Joint Committee are as follows:

(a)

to monitor and to review the exercise by the Commission of the Commission’s
functions under this or any other Act,

(a1)

without limiting paragraph (a), to monitor and review the exercise of functions by the
Health Conciliation Registry,

(b)

to report to both Houses of Parliament, with such comments as it thinks fit, on any
matter appertaining to the Commission or connected with the exercise of the
Commission’s functions to which, in the opinion of the Joint Committee, the attention
of Parliament should be directed,

(c)

to examine each annual and other report made by the Commission, and presented to
Parliament, under this or any other Act and to report to both Houses of Parliament on
any matter appearing in, or arising out of, any such report,

(d)

to report to both Houses of Parliament any change that the Joint Committee
considers desirable to the functions, structures and procedures of the Commission,

(e)

to inquire into any question in connection with the Joint Committee’s functions which
is referred to it by both Houses of Parliament, and to report to both Houses on that
question.

(2)

Nothing in this Part authorises the Joint Committee:

(a)

to re-investigate a particular complaint, or

(b)

to reconsider a decision to investigate, not to investigate or to discontinue
investigation of a particular complaint, or

(c)

to reconsider the findings, recommendations, determinations or other decisions of the
Commission, or of any other person, in relation to a particular investigation or
complaint.
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Chair’s Foreword
I am pleased to present the Committee’s Review of the Health Care Complaints
Commission’s Annual Report 2007-2008, pursuant to the Committee’s responsibilities under
s 65 of the Health Care Complaints Act 1993 to examine all reports of the Commission. This
is the Committee’s third such review in the 54th Parliament.
Concerns over the responsiveness of health care services in New South Wales were the
subject of extensive public debate throughout the reporting period. During this time, the
Committee reported on the conduct of the Commission’s investigations into complaints
made against de-registered medical practitioner Graeme Reeves. In doing so, the
Committee aimed to enhance the effectiveness of the Commission’s ability to respond to
genuine public concerns, and I note that the Commission has fully covered the Reeves
investigations in its Annual Report.
The continuation of public concerns throughout 2007 culminated in the establishment of the
Special Commission of Inquiry into Acute Care Services in NSW Hospitals under
Commissioner Peter Garling SC in January 2008. This action was taken in the wake of
recommendations from the State’s Deputy Coroner following the tragic death of Vanessa
Anderson at Sydney’s Royal North Shore Hospital, and, indeed, following the identification
of the healthcare system’s inability to effectively deal with complaints against Mr Reeves.
Having regard to these concerns, the Committee is particularly pleased to be able to note
that, during 2007-2008, the Commission made significant improvements. These can be
seen in the Commission’s effectiveness as a complaints body and its responsiveness to the
needs of health care users; and in the diligence in which it has exercised its reporting
responsibilities to the Minister, the Parliament and the community.
Examining the Commission’s Annual Report is the fundamental means whereby the
Committee exercises its oversight responsibilities under the Health Care Complaints Act
1993. In doing so, the Committee is satisfied that the 2007-2008 Annual Report shows
considerable improvement in both the level of contextual detail provided, and in the ease
with which meaningful statistical comparisons can be made. Moreover, the Report clearly
demonstrates that on almost every performance indicator the Commission has shown
substantial progress, as set out in the following pages of the Committee’s review.
Specific improvements relating to matters previously of concern to the Committee include:
•

enhancing the ability of people with special needs - whether that be language skills,
mental health issues or disability – to access the Commission’s services;

•

improving outreach to the healthcare professions and to the community generally,
with particular emphasis on Indigenous healthcare users;

•

seeking feedback on the Commission’s effectiveness from healthcare complainants;

•

continuing corporate improvement to make a complicated healthcare complaints
system as straightforward as possible, whilst remaining fair to both complainants and
respondents; and

•

more effectively detailing complaint trends and statistical analysis in the Annual
Report.
Report No. 4/54 – May 2009
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Important developments also took place in the field of healthcare consumer protection
during the reporting period. On 1 August 2008 a Code of Conduct for Unregistered Health
Practitioners came into force. The Code of Conduct was developed following the enactment
of the Health Legislation Amendment (Unregistered Health Practitioners) Act 2006 which
expanded the Commission’s responsibilities to include unregistered health practitioners. In
the same month, the Commission introduced a Code of Practice, for the Commission itself,
which specified what members of the public and other stakeholders could expect when
dealing with the Commission.
In welcoming these positive changes, I would like to acknowledge the leadership shown by
the Commissioner, Mr Kieran Pehm, the Director of Proceedings, Ms Karen Mobbs, and the
Director of Investigation, Mr Bret Coman, and to wish Mr Coman all the best on his return to
NSW Police at the conclusion of his secondment. I would also like to acknowledge the
efforts of Ms Jane Street, Executive Officer, and Ms Katja Beitat, Communications and
Stakeholder Relations Officer, in the preparation of the Commission’s Annual Report.
The current role of the Commission is subject to some uncertainty in the wake of the
proposed national healthcare complaints handling scheme, which would see a return to a
discredited model of self-regulation. Whilst supportive of a national approach, the
Committee considers that the current system of co-regulation by the Commission and the
various registration authorities is the best way to maintain a first class healthcare complaints
system in New South Wales. Accordingly, the Committee welcomes the announcement by
the Minister for Health, Hon John Della Bosca MLC, that NSW is not prepared to accept a
weakening of the role of the Health Care Complaints Commission. 1
Finally, I would like to take this opportunity to assure healthcare consumers that the
Committee will continue to work with the Commission to ensure that the improvements seen
in its 2007-2008 Annual Report are built upon, to ensure the increasing accountability,
transparency and effectiveness of the healthcare complaints system of New South Wales.

Hon Helen Westwood AM MLC
Chair

1

Hon John Della Bosca MLC, Minister for Health, Press Release, 5 March 2009.
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COMPARISON OF COMMISSION RESULTS AGAINST CORPORATE KEY
PERFORMANCE INDICATORS 2007-08
COMPREHENSIVE & RESPONSIVE COMPLAINT HANDLING
Performance indicator
Number of complaints finalised
% of complaints assessed within 60 days
% of complaint assessment decision letters finalised within 14 days
% of complaints assessed subject to a request for review
% of matters resolved or partially resolved by complaint resolution
service
% of complaint resolution clients satisfied with service
Number of community presentations
% of conciliations resolved or partially resolved by HCR

Target
2,650
85%
90%
>10%
75%

Result
2,986 2
88.2% 3
91.1% 4
8% 5
60.1% 6

80%
40
80%

See footnote 7
See footnote 8
75.5% 9

Performance indicator
Number of investigations completed
% of investigations completed within 12 months
% of recommendations to improve health care services implemented

Target
370
75%
80%

% of matters referred to Director of Proceedings (DP) where further
information is requested
% of investigations resulting in adverse findings and referred to DP

<15%

Result
338 10
92.2% 11
See
footnote 12
5.4% 13

30%

50% 14

INVESTIGATION OF SERIOUS COMPLAINTS

2
3
4
5
6
7

8

9

10
11
12

13
14

NSW Health Care Complaints Commission (HCCC), Annual Report 2007-08, p. 4.
Average time taken to assess complaints 39 days. HCCC Annual Report 2007-08, p. 35.
HCCC Annual Report 2007-08, p. 38.
HCCC Annual Report 2007-08, p. 38.
HCCC Annual Report 2007-08, p. 40.
Overall % of complaint resolution clients satisfied with service not provided in Annual Report. However,
the results of the Resolution Service Satisfaction Survey showed that: 75.4% thought that the officer
understood their concerns; 67.8% found the officer helpful in generating resolution options; 68.4%
believed that the involvement of the officer was helpful in resolving the matter; 76.0% thought that the
officer had been fair. HCCC Annual Report 2007-08, p. 43.
The Resolution Officers of the Commission presented on 60 occasions to community members and health
professionals. In addition, senior staff of the Commission gave 21 presentations to health professionals
and provided information to professional organisations. HCCC Annual Report 2007-08, p. 21.
Figures for conciliations resolved only. Target includes figures for conciliations partially resolved but these
were not included in the annual report. HCCC Annual Report 2007-08, p. 45.
HCCC Annual Report 2007-08, p. 50.
HCCC Annual Report 2007-08, p. 49.
Since 2005-06, the Commission has made a total of 233 recommendations to health organisations as a
result of 103 investigations. Nearly all of the recommendations made in 2005-06 and 2006-07 have been
implemented, and 70.8% of the recommendations made in 2007-08 have also been implemented. HCCC
Annual Report 2007-08, p. 52.
HCCC Annual Report 2007-08, p. 49.
HCCC Annual Report 2007-08, p. 49.
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PROSECUTION OF SERIOUS COMPLAINTS
Performance indicator
Number of prosecutions finalised
% of prosecutions proved/upheld
% of legal advice provided within 21 days or within agreed
timeframes
% of matters considered by DP within 3 months of referral

Target
80
90%
80%

Result
86 15
See
footnote 16
89% 17

80%

76% 18

Target
90%
38,000

Result
See
footnote 19
41,505 20

Target
90%
>5 days

Result
94% 21
3 days 22

ACCOUNTABILITY
Performance indicator
% of briefs/advice to Minister completed within 14 working days from
date received
Number of website visitors

THE ORGANISATION
Performance indicator
% of staff performance rated fully competent or better
Average number of training/staff development days per FTE
employee

15
16

17
18
19

20
21
22

x

HCCC Annual Report 2007-08, p. 57.
Total % of prosecutions proved/upheld not given in the Annual Report. Based on figures provided in Table
6.1 of the report, 95.2% of prosecutions in the Profession Standards Committee and Tribunal were proven.
Of the 12 Appeals, one Appeal by the Commission and one by the respondent were upheld: HCCC
Annual Report 2007-08, p. 59.
HCCC Annual Report 2007-08, p. 56.
HCCC Annual Report 2007-08, p. 56.
Total % not given. However, the report states that the Commission responded to 89 ministerial requests
for information in an average time of 7.7 days: HCCC Annual Report 2007-08, p. 95.
HCCC Annual Report 2007-08, p. 21.
HCCC Annual Report 2007-08, p. 96.
HCCC Annual Report 2007-08, p. 96.
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Chapter One - Questions Answered Before Hearing
Executive Summary
Question 1
The Annual Report notes that - leaving aside complaints about ex-practitioner Graeme
Reeves, and those referred by the Garling Special Commission of Inquiry - there was an
increase of 6.9 per cent in written complaints in 2007-08, possibly resulting from a general
increase in publicity about health complaints since early 2008, as well as the increased
promotional activities of the Commission [pp. 3 & 4]. Does the Commission have any
mechanism for establishing how a complainant became aware of the Commission and its
role?
Response
When people ring the Commission's inquiry service, the Inquiry Officer will record, how the
caller heard about the Commission, if the caller gives the information. A trial in November
2008 had established that the majority of inquirers who responded to this question heard
about the Commission through the health service provider or had had previous contact with
the Commission. This was followed by Internet search and through phone books and
listings. However, it should be noted that such data is only indicative, as it is voluntary
information collected.
Results of Inquiries for November 2008
No data available
Where response provided
Health service provider/Department of Health
Previous contact with Commission
Internet
Phone book and listings
Justice Health
Government and community organisations
Family/friend
Medicare
Outreach (brochure,poster, presentations)
Health Professional bodies
Legal representative
Member of Parliament
Other complaint commission

Total 767
276
(491) 100.0%
14.7%
14.1%
12.6%
10.6%
11.2%
9.8%
6.7%
6.5%
6.3%
5.3%
1.0%
0.8%
0.2%

The case of Vanessa Anderson
Question 2
The Annual Report notes the potential for conflict between the strict statutory restrictions on
the extent to which and to whom information gathered during a Root Cause Analysis [RCA]
investigation can be disclosed and the Department of Health's Open Disclosure Policy.
Could you please advise the Committee of the results of the Commission's research into the
practical operation of RCA processes and open disclosure? [p. 9] Has the Commission
made a submission to the NSW Department of Health's discussion paper and its review of
the RCA legislation?

Report No. 4/54 – May 2009
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Response
In mid 2008 the Department of Health advised the Commission that the discussion paper in
relation to RCA legislation and privilege had been deferred until after the release of the
Garling Special Commission of Inquiry. The Commission understands that this was to allow
the Garling Special Commission of Inquiry to review the RCA if it felt it was within in scope.
The discussion paper has not been released to date.
Question 3
In July 2008, the Australian Commission on Quality and Safety in Health Care sought
tenders to conduct research into patient experiences of open disclosure. The Annual Report
stated [p. 10] that the Commission will continue to contribute to this work. How has the
Commission proceeded with this?
Response
The Commission has contributed to the Australian Commission on Quality and Safety in
Health Care's work regarding open disclosure through its support of research conducted by
Professor Rick ledema, of the University of Technology Sydney, into 100 patient stories
documenting patients' experiences of adverse events and open disclosure. The Commission
has committed to liaising with complainants to source patient stories for Professor ledema's
research project.
Question 4
The Evaluation by the Australian Commission on Safety and Quality in Health Care of the
Pilot of the National Open Disclosure Standard analyses data collected which included 154
interviews with health care professionals, patients and family members. Did the Commission
have any input into this process?
Response
The Commission became aware of the evaluation project undertaken by the Australian
Commission on Safety and Quality in Health Care after it had commenced and was provided
with some of the draft reports. The Commission made no submissions on the project.

Legislative Changes
Question 5
In the wake of the recommendations made by Hon Deirdre O'Connor in March 2008 on the
powers of the Commission, has the Commission made representations to the Department of
Health for the implementation of those amendments to the Health Care Complaints Act 1993
which have not been made? [pp. 17-18]
Response
In her first report to the Minister for Health, the Hon Deirdre O'Connor recommended that
the following amendments be made to the Health Care Complaints Act 1993;

2

•

To amend s21 A to allow the HCCC to exercise all of the powers under s34A as
part of its assessment phase;

•

To extend s34A to give the HCCC power to compel documents and information
from any person, rather than being limited to complainants and health service
providers.
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These recommendations, and others, are part of a bill currently before Parliament. Ms
O'Connor made a number of other recommendations, which have yet to be implemented.
Over the past two years the Commission has made extensive submissions to the
Department of Health and to Ms O'Connor regarding a variety of legislative amendments the
Commission feels would enhance its complaint handling functions. No further formal
submissions have been made subsequent to the report of the O'Connor inquiry.
Question 6
Has the Commission received any complaints against unregistered practitioners since the
Health Legislation Amendment (Unregistered Health Practitioners) Act 2006 came into
effect? If so, how many, and in what areas of practice?
Response
As of 31 March 2009, the Commission has received 122 complaints against unregistered
health practitioners since the Health Legislation Amendment (Unregistered Health
Practitioners) Act 2006 came into effect on 4 December 2006.
The professions of the health practitioners relating to these complaints were as follows.
Profession
Alternative Health Provider
Other/unknown
Counsellor/Therapist
Radiographer
Administration/Clerical Staff
Natural therapist
Psychotherapist
Social worker
Naturopath
Acupuncturist
Homeopathist
Residential care worker
Speech pathologist
Assistant in Nursing
Chiropodist
Dietician/nutritionist
Health education officer
Home/respite care worker
Massage therapist
Occupational therapist
Traditional Chinese Medicine
practitioner
Welfare officer
Total

15
10
5
5
4
4
4
4
3
2
2
2
2
1
1
1
1
1
1
1
1
1
61

Please note, that in the same period, the Commission received an additional 51 complaints
about previously registered practitioners, the majority of these relating to the former Dr
Graeme Reeves.
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Outreach and quality improvement
Question 7
The Annual Report notes that the Commission arranges for telephone, oral and written
interpreter services in common community languages. How often has this service been
required by complainants? [p. 22]
Response
Translation and Interpreting Services (TIS) National provide telephone and oral interpreting
services to the Commission, whilst written translations are provided through translators
engaged by the NSW Community Relations Commission.
During 2007-08, there were 108 occasions where telephone translation services were
provided. In addition to this, on six occasions the Commission requested oral interpreting
assistance, for example during meetings with the parties to a complaint. A further seven
written translations were provided by the Community Relations Commission.
The Commission very occasionally uses interpreting services engaged through a public
health facility during conciliation and assisted resolution meetings. However, the
Commission does not have recordings of the number of such engagements, as they are
paid for by the Area Health Services.
Question 8
How is the Commission's development of outreach to Indigenous health service consumers
and health workers progressing? [p. 22]
Response
In June 2008, the Commission became a member of the Good Service Committee, a
collaboration between the Financial Ombudsman Service, Commonwealth Ombudsman,
Energy and Water Ombudsman NSW (EWON), Health Care Complaints Commission, Legal
Aid NSW, NSW Anti-Discrimination Board, NSW Office of Fair Trading, NSW Ombudsman
and the Telecommunications Industry Ombudsman to provide a coordinated outreach
program to Aboriginal and Indigenous communities throughout NSW. The Committee
conducts eight forums per year for Aboriginal and Indigenous communities throughout NSW,
the most recent of which was held in Campbelltown on 13 March 2009.
The Commission is also inquiring about further possibilities to enhance its outreach to
Aboriginal Health Services in NSW by offering its expertise to assist Aboriginal Community
Controlled Health Organisations in establishing or improving their complaints procedures. In
addition, the Commission's Executive Officer has attended briefing sessions on improving
Aboriginal outreach through the "Two Ways Together" program run by the Department of
Aboriginal Affairs.
Question 9
What has been the response to the Commission's request to all NSW local councils to
provide information about the Commission to their local areas? [p. 22]
Response
The Commission has been listed in LINCS, a collaborative database shared by all NSW
councils for the listing of community services.

4
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In addition, in September 2008, the Commission participated in the Local Community
Council - Annual Conference in Wollongong, which is a major networking event for council
representatives.
In relation to the offer of holding community presentations, the Commission has not received
any inquiries from councils to date. However, the Commission's main target group to reach
health consumers remains through health service providers. As shown in the Inquiry Service
data outlined in Question 1, the majority of inquirers heard about the Commission through a
health service provider, including the Area Health Services.

Trends in complaints
Question 10
In 2007-2008, the Commission - together with its Australian and New Zealand counterparts developed a system that will permit the comparison of complaints data across jurisdictions.
How formal do you intend this process to be, and do you plan to include this jurisdictional
comparison in future Annual Reports? [p. 24]
Response
The Commission has been using the new issues data set since 1 July 2008. Other
jurisdictions that already have implemented or are currently in the process of implementing
the new issues system include Tasmania, Western Australia, South Australia and New
Zealand.
Queensland and Victoria have chosen not to adopt this issues set, mainly because the
scope of their legislative role and functions includes other areas that are not covered. For
example, the Victorian Commission deals with complaints both under the Health Services
(Conciliation and Review) Act 1007 as well as the Health Records Act (HRA) 2001 (Vie).
The ACT and the Northern Territory have participated in the consultation process, but have
been unable to provide a comparable data set to date.
In preparation of the Australasian Health Commissioners' conference in February 2009 in
Auckland, the NSW Commission prepared a comparison of complaints data from its
counterparts covering the first six months of the financial year 2008-09. Although this data is
not yet reliable for benchmarking purposes for reasons outlined above, it did offer the
opportunity for increased discussion amongst the Commissioners around the types of
complaints received.
The Commission is planning to report on the issues benchmarked to other jurisdictions in
future. However, due to the different levels of implementation during 2008-09 amongst the
Health Complaints Commissions, it appears to be more appropriate to start in 2009-10 to
allow for a full reporting year
Question 11
There were considerably more complaints made about public hospitals than private
hospitals. Whilst this is not surprising, given the relative number of patients, did the
difference in the complaint figures accurately reflect the differing numbers of patients treated
in each system?

Report No. 4/54 – May 2009
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Response
In its Annual Report the Commission reports its complaint numbers about public hospitals in
the context of data provided by the Department of Health in relation to number of emergency
department attendances, number of non-admitted patient services and number of
separations. The Commission does not have access to similar data about private hospitals.
However, placing the Commission’s complaints numbers into the context of activity levels of
public and private hospitals as reported in the NSW Department of Health, Annual Report
2007-08, pages 249-250, the following indication can be given for the financial year 200708:
HCCC data:
Complaints received about public hospitals (counted by provider): 763
Complaints received about private hospitals (counted by provider): 55
NSW Department of Health data:
Public hospitals:
• 1,527,382 separations 23
• 27,426,053 non-admitted patient services
• 2,417,818 emergency department attendances
Private hospital:
• 891,515 admissions 24
From the data it appears, that the Commission received proportionally more complaints
about public than private hospitals. However, this data should be interpreted cautiously. It
does not take into account the varying complexity and risks of procedures performed and
the level of care required for different patients profiles, which differ significantly between
public and private hospitals. It should also be understood that patients in private hospitals
choose their own doctors and often have extensive relationships with them. This may
contribute to a reluctance to complain in similar circumstances where a patient might
complain about a doctor in the public system, where the patient has less choice about their
treating doctor and less of a relationship with them.

Inquiry Service
Question 12
In what kinds of circumstances might a Commission officer assist a caller to prepare a
written complaint for urgent assessment? [p. 33]

23

Separations for public hospitals are counted by each discharge from a ward after being admitted. One
admission to a hospital could involve a number of separations as each discharge from a ward is counted
separately, eg if a patient is transferred from a neurology ward to a general ward and then discharged, this
would be counted as two separations.
24
As opposed to the separation figure provided by the Department of Health, private hospital data is counted
by admissions. Separations within a hospital are more common in public hospitals, as they generally manage
more complex cases. Only a small minority of private hospitals provide emergency services, that would be
likely to result in multiple separations per admission.

6
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Response
Commission officers refer an inquiry for quick assessment when immediate assistance is
required and there is potential for timely resolution. The immediate concern is often related
to current treatment decisions such as an impending discharge from a service, urgent
treatment decisions, delay in treatment and end of life decisions.
The officer will draft a complaint over the phone focusing on the particular issue that
requires prompt intervention when there is some barrier to the caller writing a complaint; for
example, where the caller is too distressed to express their concern coherently, is not
literate, has a disability or has problems sending the information promptly to the
Commission as they are at a hospital, caring for a sick relative or are in custody.
If there are other issues that may be complained about at a later date, the officer notes this
in the letter. The complaint is then assessed at the earliest opportunity for referral to a
Resolution Officer for immediate action.

Assessing complaints
Question 13
In 2007-2008, a very small number of complaints [41 or (1.4 per cent)] were referred for
local resolution because the public health organisation agreed to try to resolve the matter
directly with the complainant. How does the Commission monitor the outcome of these
processes? [p. 37]
Response
There is no follow up on complaints referred for local resolution, as the complaints referred
are less serious complaints – generally relating to administration of a facility, to the some
physical issue such as cleanliness or signage or to very minor difficulties in clinician/patient
interactions. Such complaints do not involve significant issues of public health or safety.
There is no requirement in the Health Care Complaints Act 1993 to follow up on complaints
referred for local resolution.

Investigating complaints
Question 14
Has the Commission any explanation for the 10.0 per cent increase in cases where the
Commission made comments or recommendations to health organisations? [p. 51]
Response
The increase in the number of investigations that resulted in the making of comments or
recommendations to health organisations can be attributed to the more rigorous assessment
process, ensuring that more serious matters are referred to investigation and a greater
concentration of investigations to contribute to systems improvements for the future. The
Investigations Division has spent increasing time and effort in discussing systems
improvements with respondent organisations to ensure practical recommendations are
made.

Report No. 4/54 – May 2009
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Prosecuting complaints
Question 15
The Annual Report notes that Senior Legal Officers were working on projects to enhance
the effectiveness and timeliness of the Commission’s operations [p. 58] Have these been
completed and what has been their impact on the Commission’s operations?
Response
One of the Senior Legal Officers worked jointly with an Investigations Manager to draft a
Service Level Agreement ("SLA") to formalise services between the Investigations Division
and the Legal Division. The SLA was signed by the Director of Investigations and the
Director of Proceedings on 17 February 2009. The SLA sets timeframes and protocols for
the referral of files from the Investigations Division to the Legal Division for consideration of
prosecution action and includes a brief checklist against which files should be audited prior
to referral.
The SLA also sets out timeframes and protocols to apply to the requesting of legal advice,
requests for a legal officer to assist in an investigation and those matters where the Director
of Proceedings requires further information to assist in the determination process. A number
of enhancements to the Casemate system were made in order to support the SLA.
Whilst the SLA has only been in place for a relatively short period of time, it appears to be
resulting in a shorter Brief Preparation stage. The Casemate changes have made it much
easier for the Director of Investigations to monitor matters in the Brief Preparation stage to
ensure that delays are not occurring.
The other Senior Legal Officer has been working on collating the various Legal precedent
documents and making them available on a centralised location on the Intranet. The project
has required a review and update of many of the precedent documents.

8
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Chapter Two - Transcript of Proceedings
REPORT OF PROCEEDINGS BEFORE

COMMITTEE ON THE HEALTH CARE COMPLAINTS
COMMISSION

REVIEW OF THE 2007-2008 ANNUAL REPORT OF THE HEALTH CARE
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CHAIR: I declare the hearing open. I remind everyone to switch off their mobile
phones, as they can interfere with Hansard recording equipment. It is a function of the
Parliamentary Joint Committee on the Health Care Complaints Commission to examine each
Annual Report of the Commission and report to Parliament upon it in accordance with section
65 (1) (c) of the Health Care Complaints Act 1993.

KIERAN PEHM, Commissioner, Health Care Complaints Commission, Level 13, 323
Castlereagh Street, Sydney, sworn and examined:
KAREN MOBBS, Director of Proceedings, Health Care Complaints Commission, Level 13,
323 Castlereagh Street, Sydney, affirmed and examined:

CHAIR: In what capacity are you appearing before the Committee?
Mr PEHM: I am the Commissioner of the Health Care Complaints Commission and I
am appearing in that capacity.
Ms MOBBS: I am the Director of Proceedings of the Health Care Complaints
Commission and I am appearing in that capacity.
CHAIR: I convey the thanks of the Committee for your appearance today for the
purpose of giving evidence on matters relating to the 2007-08 Annual Report of the Health
Care Complaints Commission. I am advised that you both have previously been issued with a
copy of the Committee's terms of reference and Legislative Assembly Standing Orders 291,
292 and 293, which relate to the examination of witnesses. Is that correct?
Mr PEHM: Yes, that is right.
Ms MOBBS: Yes.
CHAIR: The Committee has received a detailed submission from the Health Care
Complaints Commission in response to a number of questions on notice relating to the
Commission's 2007-08 Annual Report. Commissioner, do you wish this to form part of your
evidence today and for it to be made public?
Mr PEHM: Yes, please.
CHAIR: I direct that those materials be attached to the evidence of that witness to form
part of the evidence. Do members concur with authorising the publication of the submission?
Commissioner, would you like to make an opening statement before the commencement of
questions?
Mr PEHM: No. Thank you for the opportunity, Madam Chair, but I am happy just to take
questions.
CHAIR: I will begin before the other members ask their questions. The Committee is
pleased to note a significant improvement in the quality of the Commission's Annual Report.
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Could you advise what changes have been implemented to bring about this welcome
improvement?
Mr PEHM: I think the improved Annual Report is part of the improved capacity of the
Commission's work generally. We have much better reporting systems through our electronic
database than we did before on the handling of complaints, we put a lot more work into the
recording and analysis of the issues raised by complaints and we have much more accurate
performance data on the Commission's work. The Commission has also employed a
Communications and Public Relations Officer for some time now. I certainly would like to
congratulate her on the hard work she put into both the compilation and the presentation of the
report.
Mrs JUDY HOPWOOD: Could you advise the Committee of the Commission's input
into the Special Commission of Inquiry into Acute Care Services in New South Wales?
Mr PEHM: We had a couple of meetings with the Commissioner, one very early on in
his Commission to advise him about our Commission's role, how we worked and what we saw
as the issues that perhaps might draw his attention as part of his inquiry. The case of Vanessa
Anderson, which in some respects gave rise to his Commission, was also a case that our
Commission investigated and, of course, the Coroner did as well. We had particular concerns
in that case, which we have published in the Annual Report, about the interaction of the
confidentiality that attaches to root cause analysis investigations in hospitals and the
explanations that are given to patients. That was the source of a great deal of anxiety for the
Anderson family. We think what actually occurred there remains a problem and has the
potential to adversely impact on open disclosure to families who have suffered serious loss
through health carers. That was certainly an issue we raised with him.
The other issue that I thought was very important was the availability of performance
data in the health system generally. The Committee has been interested on a number of
occasions in what our complaints analysis tells us about the health system and what
conclusions we can draw from it to improve the system. Unfortunately, my answer has
reasonably consistently been that our data sample is quite small. There is a much bigger pool
of data reported internally within the health system both by clinicians and through patient
complaints which do not come to us. Some information about that is published by the Clinical
Excellence Commission.
I put to Mr Garling that I thought there could be a great deal of improvement in that area
so that clinicians could access that information and be able to compare their performance and
compare the performance of their wards, units and hospitals as a performance improvement
tool. That aspect of the health system I think has been addressed by Mr Garling's
recommendations with regard to the Bureau of Health Information, which I understand the
Government is implementing.
Mrs JUDY HOPWOOD: The Inquiry's final report notes that Commissioner Garling
referred 213 individual patient complaints to the Commission. What impact has this had on the
Commission's operations?
Mr PEHM: It is a fairly high number, but in the context of 3,000 or so complaints overall
it is not an extraordinary number. A significant proportion of the complainants had previously
complained to the Commission. So in those cases it was a matter of reviewing the old files and
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contacting the complainants to determine whether they wanted to pursue a fresh complaint. In
many cases they simply wanted to raise their case before Mr Garling and be heard. They
confirmed they did not wish to pursue the complaint and they were satisfied with the action
taken. A small number of those cases were referred for formal investigation—a couple of quite
serious ones where perhaps the extra publicity generated by the Garling Commission had
encouraged the complainants to come forward—and those were investigated. Investigations
are the most resource intensive part of our operations, investigation and prosecution,
obviously. From memory, I think only 9 or so of the 213 were referred for formal investigation.
Mrs JUDY HOPWOOD: The Government's response "Caring Together: The Health
Action Plan for NSW" does not appear to make any specific reference to the Commission. Do
you consider that it will nonetheless impact upon the Commission's operations?
Mr PEHM: It is very difficult to make a call on that. It will depend on the effectiveness of
the implementation. If all of the objectives of the plan are met and if it is effectively
implemented then one might conclude that a better running, better self-monitored health
system could generate fewer complaints. It remains to be seen whether that is the case or not.
I certainly do not expect or I would not anticipate an increase in complaints flowing from it.
The Hon. DAVID CLARKE: Commissioner, what do you consider to be the
Commission's most important achievements during the reporting period 2007-08?
Mr PEHM: I think since I became Commissioner our focus has been on improving
performance on the handling of the core business, which is complaints from the public. It is a
slow and difficult process of cultural change as well as systems improvement that has had to
be brought about in the Commission, and it has been taking place for a number of years. This
year we have seen substantial improvements. I think there is more to be done yet. But if there
was one major achievement—and I do not think it is just one that applies to this year; it is one
that stretches over the last four to five years in the Commission—it is the continued
improvement of the complaints handling process. We are much more responsive to the public
than the Commission may have been in past. Our time frames are certainly improving.
Probably most importantly, I think the quality of the Commission's investigations is getting
much more incisive and starting to generate the potential to impact by creating systems
improvements in the health system. We have put a lot of work into investigations where we
make recommendations for changes to health practices and we work with the Governance
Unit in the Director-General's office to look at, for example, where problems are identified in
one hospital the recommendations for change might be implemented more widely throughout
the health system. I think that is a very important aspect of our work.
One thing that we have been particularly strong on this year—and I referred earlier to
the communications and public relations position we have created—is that I felt that the
Commission had spent a lot of work in past years in improving its internal processes and it
was time to, I suppose, market ourselves, to use not a very tasteful term, and to provide
greater publicity for the Commission's role and capacity. We have seen an increase in
complaints. Again, it is hard to put that down to one factor—whether it is publicity about the
health system, people being more conscious—but we have gone through the health system
and we have provided publicity material, posters and pamphlets. We have put in a lot of work
talking to the public through the peak bodies and interest groups. We have spent a lot of time
talking to clinicians and practitioners about handling complaints themselves. I think that is quite
a significant achievement during the year as well.
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The Hon. DAVID CLARKE: What are the key aims of the Commission in the short to
medium term?
Mr PEHM: I really think, to extend the previous answer, it is a question of continuing
improvement in complaint handling. It is very difficult to plan at the moment on any longer
term basis because, as the Committee is aware, there is a proposal for national registration
of health practitioners which, in theory, is a good idea, but I think the current proposals
would impact substantially on the Commission and reduce its staff numbers considerably
and its budget. It would, in effect, separate the conduct of individual health practitioners
within the system and give them to a national body, leaving the Commission with the
conduct of organisations. Effectively, I do not think that in an investigation you can really
separate out individuals from systems and have one body investigating systems and
another body investigating individuals. Really for the short term it is to continue doing what
we have been doing, continue to improve at it, and hopefully to persuade the public, and the
proponents of an alternative system that I think would impact adversely on the Commission,
that the Commission model is the preferable one in terms of the protection of public health
and safety.
Mr KERRY HICKEY: I welcome the improvements in the Annual Report: they have
made it very good and easy to read. The number of inquiries that the Commission got was
8,831. From the number of assessments and investigations it seems that a lot of people
make inquiries that do not end up as an investigation. You have talked about complaints
handling and communications: I think we need to probably promote what the Commission is
really about, because it seems that everyone goes there at the end of the day to try to get
some finalisation on issues that are not really appropriate for the Commission, and I think
that needs to be spelt out in your advertising material. People actually take away a lot of
resources from the Commission and in your marketing that needs to be looked at.
In response to the Committee's questions you note that while complaints are made
about public hospitals and private hospitals caution ought to be exercised in interpreting this
fact. Is it worthwhile to examine that more closely to determine whether there are significant
differences between public and private hospitals in their complaints in respect of similar
operations, procedures and patients, given that in some instances private hospitals may, in
fact, be setting the benchmark for all public hospitals?
Mr PEHM: I had not, but it is certainly a worthwhile idea and probably bears some
examination. The other factor which I may have alluded to in my answer is the different
relationship between private and public patients and their practitioners. People who have
insurance and choose their own doctor usually have a longstanding relationship with that
doctor and, I think, as a result of that trust and longstanding relationship, are less likely to
complain than public patients who are allocated doctors, often in surgery cases, and
operated on by registrars and people they consider quite junior. I think that has an impact on
the number of complaints. The question you raise is slightly different on comparing similar
procedures but certainly I will think about that and see what data we can extract on that.
Mr KERRY HICKEY: In your response you also note that in urgent cases a complaint
may be separated into those issues which are urgent and those that can be revisited. Has
this process led to any problems with the increase in the Commission's workload as a
matter of effectively investigating something twice? Similarly, is the Commission aware of
whether the processes impact upon doctors, providers, where information is required for an
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urgent complaint and the remainder of the complaint is dealt with at a later date? Also, is the
complaint less likely to proceed if the issues are looked at separately?
Mr PEHM: Would you refer to the answer? I cannot place that comment at the
moment.
CHAIR: Question 12, page 7 of your response headed "Inquiry service".
Mr PEHM: Referring there to the inquiry service that deals with phone calls, and not
with written complaints—and there is a very small proportion of complaints where the caller
is quite desperate. An example of the issue might relate to the placement of an aged relative
where the hospital feels that there is no medical need for them to stay and is pushing them
out into a nursing home and the person is having trouble arranging that or feels more
treatment is needed. In cases like that rather than saying to the complainant, "You have to
make a written complaint first", our Inquiry Officers will take down an account of the
complaint over the phone. We will use that as the written complaint—legally we treat it as a
written complaint. In those urgent cases we will assess them immediately for a referral to
our resolution service. It does not usually relate to issues that require investigation.
The Resolution Officer can then get in touch with the institution and the family and try
to resolve the situation and take the heat out of it. Under our Act there is a requirement to
keep our handling of a complaint under a continuous assessment. So if, in the course of
trying to resolve that problem, the Resolution Officer feels that more serious issues are
raised he or she will report back to the Commission. It may have thrown up a surgical error
or a medication error that they believe needs to be investigated. That matter can then be
assessed by the Commission for investigation.
Mr KERRY HICKEY: Is it a small number of complaints?
Mr PEHM: Page 33 of our Annual Report deals with a breakdown of the inquiry
service outcomes. You will see there that the vast majority are simply dealt with by providing
information to the caller. Discussing strategies for resolution goes to your point about
marketing the Commission. Our approach is always for consumers to raise their concerns
directly with the hospital. The inquiry service spends a lot of time talking to people about
how best to do that and how to present their case. The figure of 63 is for "letter of complaint"
drafted. There were ten cases where the Inquiry Officers feels it is an urgent matter and
they will, in fact, draft a letter of complaint as I explained before. That is how it works.
Mr KERRY HICKEY: Are you only talking about 63 letters of complaint that are
drafted? Do you do that for the other listings?
Mr PEHM: No "information provided"—all of these are phone calls—is just a
discussion about the role of the Commission. The governance of health, if you like, is a little
bit fragmented. For instance, nursing homes come under the Commonwealth Department of
Health and Ageing. Callers call us because they see it as a complaint about a health
service. Information will be provided about our role and perhaps the roles of other agencies.
You will see another outcome, "referring to another body", which involves telling people
what the responsible body is. Another one is "assisted referral": our officers will contact the
Department of Health and Ageing, say, and give the complainant a contact person to deal
with them. The vast majority are dealt with by the provision of information. As I say, we try to
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encourage complainants to raise their issues directly with the practitioners and if they can be
resolved that way that is far preferable.
Mr MATTHEW MORRIS: The Annual Report certainly shows that there has been
considerable improvement in time taken to complete an investigation and it mentions the
implementation of a new procedures manual and staff training as contributing factors to
achieving that. Will you advise the Committee of any other measures being implemented to
ensure a best-practice approach to the conduct of all investigations, particularly any
measures relating to cultural change and improving cooperation with other areas?
Mr PEHM: Certainly better training for staff is central. Clarity about procedures has
helped a great deal. There is a much closer teamwork culture. We have recently improved
our Casemate database system to provide more regular and earlier reviews of files by team
managers and installed processes where investigators must draft an investigation plan for
the complaint. From the outset it must be approved by a manager. There is a three-month
review on that for progress and monthly reviews after that. We also have an internal
governance committee called the Investigations Review Group, which I sit on, and we
recently changed the parameters of that committee to look at any complaint more than ninemonths old—previously it looked at any complaint more than 12-months old. So overall it is
a tightening of management, supervision, giving greater direction to staff and as the quality
of the work improves staff are learning more about how to make more effective
recommendations and so on.
Mr MATTHEW MORRIS: Many of your key performance targets have been achieved
or improved, but how often are they reviewed and who actually reviews them to ensure that
they are progressively increased as a way to achieve continuous improvement?
Mr PEHM: We review all of our performance indicators as part of our annual
corporate planning process. We meet every year at the end of February or early March and
set our broad strategic plan. Each of the divisions—Assessments and Resolution,
Investigations, and Legal—then develops a divisional plan. That process is happening now
and the plans are due in early May. We will implement those divisional plans, hopefully
improved, and tighter performance indicators, given the continuous improvement from the
previous year.
Mr MATTHEW MORRIS: The group meeting makes a recommendation back to you
saying, "These are our targets for the coming year". Do you have carriage of that?
Mr PEHM: Each of those divisional plans is incorporated into the corporate plan,
which is the Commission's corporate responsibility. Those become the targets. I expect
each of the divisions will set realistic and achievable key performance indicators and targets,
and I do not expect to have to overrule them. I am sure we will have discussions about that
before it happens if I have any concerns that they might be too loose. That is all part of our
corporate plan ultimately for the next year.
Mr MATTHEW MORRIS: Are those targets reviewed throughout the 12-month
period?
Mr PEHM: They are reviewed annually.
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Mr MATTHEW MORRIS: Or do you set them up front and you work to that target for
the coming year?
Mr PEHM: We set them up front and work to them for the year. We set them
annually. There is certainly also a continuous review process because we are constantly
producing data and we provide the committee with a three-month performance report.
Perhaps if we see the timeframe slipping or number of cases closed slipping we will
investigate that and find out why and see what the problem is and raise it with the staff
whose job it is to do that particular task. So throughout the year we are constantly
monitoring the achievement of the targets. As I mentioned, we changed the investigating
reporting group's parameter from 12 to 9 months because we are feeling now that the
majority of investigations should be finalised by 9 months. That is something that occurred
during the year rather than as part of the annual process. So adjustments and changes are
made throughout the year as well.
Mr MATTHEW MORRIS: You are not in the routine of changing the targets if they are
not being achieved at any stage throughout the year as part of those reviews?
Mr PEHM: Once you set your target in a corporate plan it is the target you set and it
is the target you report on when you do your Annual Report. Having not met a target you
might explain the reasons why or if you have exceeded the target, well and good, and next
year you might tighten that, but I do not think we would change the corporate target halfway
through the year because we were not meeting it or increase it because we were. We might
do that the next year.
Reverend the Hon. FRED NILE: As you know, the Health Legislation Amendment
Bill 2009 is going through the upper House at the moment. That legislation will compel any
person to produce documents or information to the Commission during the investigation
phase of a complaint and increase the Commission's powers to exercise all the powers
under section 34A during the assessment phase of a complaint. Could you give an example
of how those extra powers will assist the Commission to carry out its duties, perhaps in
relation to the Graeme Reeves case, and so on?
Mr PEHM: The Commission did not have that power at all in the days of Graeme
Reeves.
Reverend the Hon. FRED NILE: Now you have it, how will this assist you?
Mr PEHM: We now have the power to compel the production of documents and
information from health service providers and from complainants. Before we had that power
people could simply refuse to respond. The only power the Commission had was to go to a
magistrate and seek approval for the execution of a search warrant to obtain documents.
Even then, the practitioner was not obliged to provide any information that might explain or
go to those documents. This is an extension to extend that power beyond complainants and
health practitioners to other persons. One example we had was of a health practitioner who
had a complaint made against him by a health insurance company for fraudulent claims. A
lot of the claims related to treatment for members of his family, largely, a large extended
family, and others. As those persons were neither health service providers nor
complainants, the Commission could not compel any information from them. I think
ultimately we could not gain sufficient evidence, given the powers we had, to take that
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investigation any further. That is the sort of example we have in mind in asking for that
extension.
Reverend the Hon. FRED NILE: So, it will help you to be more effective in the
future?
Mr PEHM: Yes, we think so.
Reverend the Hon. FRED NILE: Just following up in reference to the Committee
recommendations, in its report on Graeme Reeves the Committee made a number of
recommendations relating to the New South Wales Medical Board. There were a number of
recommendations, mainly to ensure the practitioners continue in their studies, performance
assessments and so on. Do you consider it is still worthwhile making necessary
amendments to legislation so that these would be part of the new national registration and
accreditation scheme?
Mr PEHM: I understand from discussions with various boards that the national
scheme proposes to include a performance assessment process, which currently only exists
in the New South Wales Medical Board, but that would be extended nationally. I think the
problem with the Reeves matter was the effectiveness of the implementation and follow-up
of that process. I am not sure legislation is the answer to those sorts of administrative
matters; it is a matter for the body responsible for administering the process to make sure it
is done diligently and calling the practitioner to account.
Reverend the Hon. FRED NILE: Such as the Medical Board, do you mean?
Mr PEHM: If that is the responsible body, yes.
Reverend the Hon. FRED NILE: You have already made reference to the fact that
there may be some problems in the future with the introduction of a national complaints
handling scheme. Have you had much input into their discussions, indicating some of your
concerns to them?
Mr PEHM: We had one telephone conference with the chairperson of the working
party—the national health complaints Commissioners did—and I put in quite an extensive
submission to the discussion paper on the proposed new complaints system which we have
published on our website, and it is also published on the national working party's website. At
this stage we are still not sure what the final outcome will be. Certainly, the Commission's
position, put fairly clearly in our paper, was that we do not feel it was in the public interest for
the investigation and prosecution of individual health practitioners to be conducted by
registration boards, and we provided a number of examples in overseas jurisdictions and, of
course, New South Wales, and extracted comments from various public inquiries and royal
Commissions into that system, concluding that it was not in the public interest.
Reverend the Hon. FRED NILE: What was the main reason for that? It is a peer
review type of process?
Mr PEHM: Essentially it is a peer review process. With the best will in the world,
peers have a tendency to make judgements that give, perhaps, more weight to their peers.
They see themselves in the same position and give quite a sympathetic hearing, more than
to the objective public interest. The Commission's position, as I understand, is fairly widely
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supported by the consumer groups that made submissions to the national working party,
who also feel it is inappropriate for the boards to have the investigation and prosecution role
and that that proposal is not responsive to health consumer interests. The status, I
understand, at the moment is that the working party is considering what its final proposed
model will be.
Reverend the Hon. FRED NILE: Is there any more you think the Committee should
be doing?
Mr PEHM: The current position is that in March the Health Ministers had a meeting
and the New South Wales Minister issued a press release. I do not have it in front of me but
it was to the effect that New South Wales felt it had the best system for managing
complaints in this area and it did not want to see any changes that diminished the
effectiveness of that system. So the Government position is consistent with the
Commission's position. It is a matter for the Committee what further role it feels it might
have.
Mrs JUDY HOPWOOD: I refer to page 15 of the Annual Report, titled "Legislative
Changes" and to the Medical Practice Amendment Act 2008, which introduced mandatory
reporting requirements for the medical profession: medical practitioners must report other
practitioners who they believe have engaged in sexual abuse, drug or alcohol abuse or
gross departure from accepted standards of professional practice or competence. Have you
noticed any difference in complaints forwarded to the Commission relating to the fact that
that is now in progress?
Mr PEHM: My impression is that there has been an increase in health organisations
reporting medical practitioners. It may be that individual practitioners are raising concerns
and are more conscious of their obligations to report other practitioners. With respect to
individual practitioners making mandatory reports about other practitioners, I would say
there has not been a significant increase. It has been in place since October, I think, last
year and I think it is fair to say the cultural change in the medical profession is not an
overnight process and I think it is also fair to say that the traditional culture in the medical
profession is a very collegiate one. Things are dealt with in house, if you like, by discussion
and education between practitioners. It is very much a culture of individual responsibility.
The concept of reporting another professional does not sit well with the traditional culture.
So I think it will be some time before mandatory reporting becomes the norm.
CHAIR: Are you aware of an education program that is being run amongst
practitioners, either within organisations or within individual health services?
Mr PEHM: I am not sure of the details but I am reasonably sure the Medical Board
has taken a role there.
CHAIR: Do you think that is something the Commission could have some input into
or make some recommendations on, either to government or to various health care
providers?
Mr PEHM: It is. Certainly, I meet fairly regularly with all the chief executives of the
area health services, but I will have a closer look at that. It might be that if the Medical Board
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is conducting a campaign, as I believe it is, we might have some joint input on that. That
would be quite suitable.
Mrs JUDY HOPWOOD: I note in response to the first question on notice that the
inquiry's results list Justice Health as being 11.2 per cent of the responses provided. Do you
consider that to be extraordinarily high in view of the numbers in Justice Health? I note also
on page 113, Table 18.15, that Justice Health complaints received about health
organisations in 2005-06 was 131 and in 2007-08 was 106, which rates second. It seems to
be quite high in view of the number of people involved.
Mr PEHM: Yes, it does seem to be high. Obviously, there are a lot of complicating
factors in the provision of health services in prisons that do not apply externally. There is a
tension between the provision of health services and security issues. The way the law is, the
situation is that a medical officer, being a doctor, can override security considerations, which
is the responsibility of the Department of Corrective Services, where, in effect, there is a
medical emergency: a person really needs treatment and that treatment is urgent. Short of
that, security considerations tend to dominate. For example, in a prison there might be a
clinic scheduled on a regular basis, once every two weeks or a month or so, where the
doctor attends, and there is a security problem in that jail. Whatever the severity might be,
the governor might decide prisoners will all be locked down in cells and there will be no
clinic that day. Those sorts of considerations—and there are many variations on that
example; it is a hypothetical one I have made up—can give rise to complaints where
prisoners feel their appointments are cancelled for security reasons and they feel their
health issues are not being given sufficient consideration. While the number is high, it is
difficult to compare it with the situation of an external health service provider.
Mrs JUDY HOPWOOD: Out of those 106 complaints, how many were investigated
by the HCCC? It is a bit hard to see how many complaints were actually investigated in the
tables I have looked at. I am not sure if you have got a table that represents that. We have
got the outcome of complaints assessed by service area.
Mr PEHM: We have got three that were referred for investigation.
Mrs JUDY HOPWOOD: Three out of 106?
Mr PEHM: Yes. The outcomes are all there: 51 were discontinued, 35 sent for
assisted resolution. The other issue that we get a significant number of complaints about is
prisoners being taken off drugs. There are two types of drug rehabilitation treatments:
methadone and buprenorphine, and the methods of administration are different. I think
morphine is a liquid that has to be drunk. I am not really sure of all the details, but prisoners
are switched off one or off another. We make inquiries of the Department of Justice and the
response will be that they were suspected of diverting, which is not actually taking their dose
at the clinic and somehow concealing it and diverting it to other prisoners. They are not
issues we get involved in; they are questions of evidence. I could not give you the actual
numbers on that, but there is a fair cohort of complaints that we would discontinue in that
category.
Where the complainant seems to us to have serious medical conditions and there is a
problem of appointments being vacated or not being kept raised, those are the sorts of
matters that will go to assisted resolution and the Resolution Officer will try to ensure that
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appointments are made and that they are clearly communicated to the patient and the
officer assists them to attend. As I say, the investigations matters are ones where—and you
will see there are only three—we think there is a really serious health issue and there is a
prospect of making recommendations to Justice Health about how to overcome that or how
to deliver its service better.
I have just had my attention drawn to another table on page 115 of the Annual Report
which deals with the sorts of issues raised in Justice Health, Table 18.18. You will see that
41 of the 138 are about access, and those would be the cancelled appointments and "I
didn't get to see the doctor", or "I was locked in my cell and couldn't see the nurse".
Treatment is the predominant one: communication—either rude or poor communication.
Professional conduct will be about the conduct of—perhaps I had better not go into that.
Privacy, discrimination—there is a fairly high proportion of access issues in Justice Health
and I think much higher as a proportion than any of the other areas.
Mr KERRY HICKEY: We had a breakdown of complaints by area health services. Do
we have a breakdown of the complaints in postcodes in areas where there are few doctors,
where there are problems with doctors being brought in? Do we have that data or not?
Mr PEHM: We certainly record the postcodes and we can search by complainants'
postcodes, but I do not think respondents'.
Mr KERRY HICKEY: For instance, in Cessnock local government area we were
having considerable trouble getting doctors allocated. I am wondering whether that actually
generates complaints about not being able to obtain a doctor. People are waiting two or
three weeks to get to the GP. They are travelling outside the area to Newcastle and
Maitland to get to a doctor. I was wondering whether that was generating any complaints at
this level?
Mr PEHM: It does generate some complaints—not the number one might expect
from, I suppose, the fairly widely known lack of availability of GPs in rural areas. I think there
is some reluctance to complain in rural areas because I think people realise that they feel
fortunate that they have them there at all and they do not want to do anything to jeopardise
the relationship. We have a small number of complaints where complainants have not got
on with the GP in a particular area—and, as you know, doctors are not obliged to treat
anyone unless it is an emergency—and they tell us that they have to travel now 150 miles to
the nearest other GP. Those are the sorts of complaints we, again, try and resolve. We
allocate them to a Resolution Officer to talk to the local GP and see if we can mend the
relationship.
Mr KERRY HICKEY: Those complaints would not be a very high in percentage of
what we are looking at in analysing this report.
Mr PEHM: No. They would be the access complaints. It has been interesting doing
the national dataset. We also report we were working with the other State and Territory
jurisdictions and, as you might conclude, without the data the access problems in Western
Australia, the Northern Territory and South Australia are a far greater proportion of the
complaints. So I guess while rural New South Wales clearly is suffering from a lack of
availability of health service providers, it is not a large proportion of the Commission's
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complaints, and certainly interstate where they have much larger remote areas it is a much
bigger problem.
Mr KERRY HICKEY: That is why I would like to see if you have got any data that
relates to that because I think there are some areas in New South Wales that it would be a
high figure in the postcode availability of doctors and so on but not in the general data.
Mr PEHM: We could certainly look at that, and it may be we can draw some
conclusions—and postcodes are a reasonable indication, certainly for local health services.
You do get some variation where, as you know, people have to travel, so their postcode
may not be representative of the health service they are complaining about from a remote
town, where they are going to Dubbo, for instance. The problem with practitioners is that
they have to provide an address to the medical board and it is often a GPO box number. But
certainly from the complainant angle we could search by postcodes and look at the
proportions of complaints.
Mr KERRY HICKEY: The corporate plan for 2007-08 notes that one way to meet key
challenges facing the Commission is to develop leadership throughout the organisation.
That is on page 4 of the Annual Report. How are you going about doing this?
Mr PEHM: With a number of different strategies. We have had specific training for the
managers on performance management and dealing with staff. As part of that training we
included them developing a work-base project and we had a lot of outcomes of that. An
example of the projects was a service level agreement between investigations and legal
about the terms on which matters would be referred and the terms on which they would
approach each other.
The Resolution Service has developed a project of starting to record systems
improvements from resolved complaints.
As you know, currently we do investigations and we can make recommendations for
improvements, but also, as part of conciliations or resolutions, hospitals will agree to change
processes, and complainants will be happy with that. So a project was to start to record
those, and that is being implemented. The idea is to develop a sense of responsibility and
contribution to the overall development of the Commission as an organisation rather than
just doing the narrow job of file handling and complaint handling. That has worked quite well.
I think people have stepped up to that and the output of those projects has been quite
significant.
Mr KERRY HICKEY: The corporate plan also refers to individual staff performance
agreements. How are these being implemented and managed?
Mr PEHM: They are developed through the divisional planning process. I spoke
earlier about the situation after the executive meets and each division meets and looks at its
targets and so on. Part of that process is also to develop individual performance agreements
for every member of staff. So for investigations, for example, the team managers might have
in their performance agreement about the effectiveness of their management and
supervision of staff and you might have indicators such as timeliness in complying with
investigation plan approvals.
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Managers, of course, give constant feedback to staff. Where problems become
evident they discuss those with staff. We have a case where specific individual training is
provided to people where there might be weaknesses in a particular area, and there is a
more formal review process as well at the end of the year where the managers sit down with
the staff member, review their performance and give them feedback. Part of it also is the
training and development side where the staff member, as part of their performance
improvement, can suggest or volunteer the particular training they might need or particular
developments in areas. Wherever that can be reasonably accommodated it will be. It is
really an interactive process, and I think the paper process is probably the least important
part. The really important part is that interaction between managers and staff.
Mr MATTHEW MORRIS: In relation to assessing complaints, I noted in a response
that you provided following questions on notice the issue of local resolution. Whilst the
information provided talks about only 41 matters being referred for local resolution, I noted in
your reply that you are not necessarily compelled under the Act to follow those through. Do
you not think it would be beneficial for the Commission to get some formal response and get
some closure to those particular matters in the interests of looking after those complainants?
Mr PEHM: There is a history to the whole local resolution issue. Prior to the
Campbelltown-Macarthur eruption, which had a big impact on the Commission, the
Commission referred a great many complaints to area health services—and some quite
serious complaints—for them to investigate, and whether or not they would report back was
variable. In some cases the Commission would say, "Yes, we want a report back", in others
it would not. The review of those reports back—and I reviewed many of them myself—
because they were not really part of the Commission's formal processes anymore, I think
were not very thorough. There was a great deal of dissatisfaction from consumers and
complainants expressed through that whole discussion process that occurred after that on
what the new shape of the Act should be, and I understand they were very unhappy with
what they thought were quite serious complaints simply being referred back to the
organisation they were complaining against, which I take it is the point of your question.
The Act was deliberately changed to stop the Commission referring large-scale
numbers of complaints back. But, in keeping with the idea raised earlier in terms of always
trying to get the health service provider to deal directly with the complainant, we did feel it
was important to have the option there. The sorts of complaints we send that way—and you
will see the numbers are very small—really do not raise any serious issue of public health
and safety. They are often, I suppose, hygiene and amenity type of complaints—sometimes
low-level access to services, sometimes disputes or complaints about attitudes of particular
staff—which can be quite easily managed locally.
Really the complainant's only concern is a person they consider to be particularly
rude to them. Given the low number of complaints we have not followed up, I am not sure
that there is a need to.
It is certainly open to the complainant to come back to us if they are unhappy with the
local resolution. We must check with the public health respondent before referring
something for local resolution. If they have a long history and do not think it can be resolved
they will not consent. Generally the way is paved for those to be fairly smoothly resolved.
We certainly have not had much adverse feedback from that process.
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Reverend the Hon. FRED NILE: Do you think you should have power to force those
area authorities to report back to you? You gave the impression that they can decide to
report or not report.
Mr PEHM: No, they can decide to participate in the local resolution process or not.
Reverend the Hon. FRED NILE: But to report the results to you? You indicated that
sometimes they do and sometimes they do not.
Mr PEHM: No, I was talking about the previous practice of the Commission when
there was large-scale referral of matters. That does not happen any more so it is not a
problem for us. We now handle ourselves anything that is even remotely serious and raises
a public interest health issue; we will not refer that to the agency to deal with.
The Hon. DAVID CLARKE: Getting back to the Commission's corporate plans, has
the Commission developed recommendations guidelines as a means of measuring health
system improvements arising from Commission investigations?
Mr PEHM: That is a very good question and the answer is very complicated. The
present system is that we make recommendations and if we are not satisfied that the
recommendations have been implemented we can report further to the Director-General and
the Minister, and ultimately to Parliament. We have reported on the percentage of
implementation of our recommendations, which is very high, and we get reports back on the
action taken by health services. I think there is a role now for us to do some sort of audit or
follow-up on the implementation of those recommendations and not simply accept the
assurance of the health service provider that what they say has been done has been done.
That is a project we are working on now as to precisely how we will do that. It may be that
we need power to require reports through those, but we will come back if we think that is the
case. Generally I must say they are very cooperative.
The wider issue of measuring the impact of those recommendations on the
improvement of the health service generally is an extremely difficult and complicated one. I
mentioned earlier the governance unit that the Department of Health has set up in the
Director-General's office. They take all of our recommendations, coronial recommendations
and Ombudsman recommendations and look at their applicability throughout the system.
Some investigations of ours have produced recommendations that have then resulted in the
Director-General issuing a directive to the entire health system about the particular delivery
of a service. That in itself is not a measure of effectiveness or whether systems are then
actually improved on the ground, which is partly why we are looking at the audit process to
measure—you can certainly measure whether people say things have been done and
whether directives have been issued to do them, but then measuring whether they are
actually done is very complex and time consuming. Certainly at the moment we do not do it
and it is something I want to explore. Whether we have the capacity to do it in an effective
way to demonstrate a link between recommendations and system improvement, I am not
sure. It is certainly something we will be exploring.
Mr KERRY HICKEY: Would you not see a drop in the complaint levels about a
certain procedure or issue if they implemented the recommendation? That would be where
you would make the judgement.
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Mr PEHM: That would be a relevant measure. Certainly you would measure that and
you might conclude from that that the system has changed and there are no complaints
about that.
Mr KERRY HICKEY: Whereas if the levels remained the same you would just go to
wherever you made the recommendation and say to the Minister or Director-General that
this was not being implemented and ask why you were still getting these complaints.
Mr PEHM: I agree with you, that is entirely logical. The only problem with it from an
evidentiary point of view is the number of complaints you get. Most of our investigations
result from fairly rare errors with pretty catastrophic outcomes for the family and, while
systems are improved, the number of complaints you get about that particular procedure
might not allow you to draw the conclusions that you might draw from a rise or fall in the
number. I referred earlier to the availability of information in the health system. If that data
was recorded across the whole system through reports by clinicians and you had a very
wide pool of data then variations in complaint levels might well be a reasonably reliable
measure of whether the system has in fact improved or not. Again, our numbers are small
and the extent to which you can draw conclusions is arguable.
Mrs JUDY HOPWOOD: My question arises from a couple of earlier questions and is
related to the physical environment of, say, a hospital where, in the context of a complaint,
part of the physical environment of the hospital is found to be wanting. For example, a real
issue arose of leaking urinals and that had a direct relationship to, firstly, an unpleasant
environment and, secondly, infection control. A person reported to me three years ago that
something needed to be repaired in a hospital in New South Wales. He made the complaint
and yet two weeks ago when he went back to the hospital and out of interest went to the
same toilet and same urinal he found nothing had changed. It is in keeping with what you
are saying. That might seem like a very small problem in the context of the system but in
terms of infection control it might be a massive problem in relation to what it might lead to.
You have said you have difficulty following up. That could have been a recommendation on
your part to have that entity, or every entity like it, fixed. Do you have any comments to
make on the difficulty of checking whether the physical environment has been improved,
apart from the more serious things that you have noted?
Mr PEHM: It is not a process we have had a lot to do with because we tend to
investigate serious issues of public health and safety and the sorts of environmental issues
you raised are often peripheral to the main complaint. They are really more concerned about
a surgical outcome and "by the way, the room was dirty" or "my sheets weren't changed"
and that sort of thing. We do not tend to make a lot of recommendations on those physical
or hygiene—well, hygiene is a different problem; if there is a real infection control risk it is a
public health and safety issue.
Auditing and implementing is a very big process. An example might be the Royal
Commission into Aboriginal Deaths in Custody, which recommended a hanging point review
of prisons nationally. I am reasonably sure the Department of Health has for some time
been reviewing mental health facilities because unfortunately and tragically there are
suicides in mental health facilities. It is easy to recommend something but the actual
implementation of all those capital works reconstructions—the leaky cistern or toilet might
seem a very simple problem but when you multiply something like hanging points across a
whole system and a number of facilities you have to look at regular inspection teams to
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identify the problems and a systematic program of public works to fix them. It is a very big
job. It illustrates our difficulty in auditing our recommendations, which was referred to in the
earlier question about how we can demonstrate our recommendations result in system-wide
improvements. The issue we are wrestling with now is how we can have an effective audit
process. It is not a simple issue at all.
Mrs JUDY HOPWOOD: No, I can see that.
Mr PEHM: My attention has been drawn to one case in a mental health facility where
the patients had been separated because of a propensity to violence and the complainant
was assaulted by another patient. The setup of this facility was such that the nurses at the
station did not have a direct line of sight to the patients at all times. This assault happened
outside the direct line of sight. We made recommendations about improving that facility and
certainly we can follow up the implementation in that facility. That is a question that goes to
the Director-General's unit. Does the Director-General then commit resources to a review of
all facilities on that particular issue when considerable resources would be involved? If an
inspection team finds a whole lot of those problems then there are a lot of capital works
issues and quite big economic issues about expenditure of funds and so on.
CHAIR: I refer to one of the questions you answered earlier about the 213 individual
patient complaints that have been referred to the Commission by Commissioner Garling.
You said that many of those were complaints that you had previously received and they
would be reinvestigated. Is an officer other than the original officer who conducted the
investigation carrying out the reinvestigation and, secondly, will you report in your Annual
Report the outcome of those investigations that have been referred to you from
Commissioner Garling, particularly those that have been reinvestigated, to give us some
comparison between the way the Commission was conducting its investigations at that time
and its work now?
Mr PEHM: We could certainly look at that and we would not have a problem doing
that. Firstly, where a complainant had previously complained to the Commission and then
gone to the Garling inquiry and the matter was referred to us the review was carried out by
an independent officer. I have signed off on all of those reviews. They read through the old
files. In many cases the complainants did not want to pursue their complaint with us. I think
the majority said they were quite happy with the way the Commission handled it.
Nevertheless, they still had a grievance against the health system, which was the cause of
their original complaint. You might go through a process and get a result but I think the
grievance does not necessarily go away and they just wanted to draw that to his attention in
a public forum because he put out the call for public submissions. I think I mentioned that
nine out of 213 went to formal investigation. We can certainly look at the results of those.
Others would have been sent to resolution. I do not think it would be a problem to report the
outcome of those complaints.
CHAIR: I think that given the very public nature of the inquiry it is worth the
Commission doing that. Certainly it is important in terms of the principles of transparency
and accountability. The other matter you answered in questions on notice related to the
national data collection, and you referred to it earlier today. In your answer you said that
Queensland and Victoria have opted out of national data collection. In light of the national
registration and accreditation model that is being adopted, has that been revisited with
Queensland and Victoria?
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Mr PEHM: No, it has not particularly. I think for Victoria it is question of the capacity
of their current database and the resources it would take to alter it into the different
categories. I am not sure what the issue is with Queensland. We meet regularly with the
national Commissioners and this is an ongoing project. We have taken the responsibility to
report comparative data from all the States that are participating. Hopefully those that are
not participating at present will see the benefits or advantages of participating. There is a
constant process of inclusion and the opportunity to be included. I think it is probably just a
case of particular priorities for particular interstate Commissions at a particular time. I think
ultimately everyone will come on, provided they can accommodate it within their budget and
so on. And, as I say, it is very early days, but particularly with the access issue, which is the
obvious thing, it is a very clear difference.
CHAIR: What about in those categories in which currently the numbers are so small
that you cannot get a reliable analysis of the data? Do you think that, doing it on a national
level, you are going to get some reliable data that can assist with more detailed analysis?
Mr PEHM: Yes. That is one of the reasons we thought it was a good idea to begin
with as part of increasing the pool of data, and certainly the national basis would provide us
with a bigger pool of data. We meet reasonably regularly with the Australian Commission on
Safety and Quality in Health Care. It does not even have a good acronym. We are reporting
some data to them in this area. They have just published a patient charter of rights. They
have looked at the data that we collect and we have gone through a process with them
where we have grouped particular issues in relation to the patient charter. We will be able to
report to them on what our issues say about the charter of patient rights and what
complaints tell us about whether that is being implemented or not. Those sorts of
engagement are going on continually.
CHAIR: I refer to the answers you gave to us in relation to questions on notice.
Earlier you referred to the issue of root cause analysis and open disclosure. In your answer
you talked about a discussion paper that was going to be released. Have you had the
opportunity to have any input into that discussion paper? Do you have any more information
on when that is likely to be released now that the Garling inquiry has made its report?
Mr PEHM: I do not have any more information as to precisely when it will be
released, but we met with the Director-General. We meet three monthly, four times a year.
The last one might have been just before Christmas. We might be a bit behind on that. We
met in February. They advised that that would go ahead and it would be coming out. I do not
have a precise date. Certainly at the time this issue was raised we did raise it with the
Health Legal Branch, who I understand are the authors of the discussion paper, and made
our concerns very clear to them.
We also made recommendations arising out of an investigation into the Vanessa
Anderson case, and it dealt very specifically with that. That also has been provided to the
health department. The Commission's Executive Officer and the Health Legal Officer, who
then was drafting the discussion paper, had quite a number of meetings and discussions
about the issues and about the legal complications of it all. We have certainly had input. Of
course, when the discussion paper is drafted we will also have the opportunity to make a
formal submission, which we will do.
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CHAIR: Referring to your answers to our questions on notice, in your answer on
Indigenous health you referred to offering expertise to assist Aboriginal community control of
health organisations in establishing or improving their complaints procedures. I am just
wondering whether you have had any response to that offer?
Mr PEHM: Yes. No. Well, the reason I do not know is that, no, we have not. It is
something we have just started to do. It is something we have given a lot of thought to. As
you can see, we have become involved in this joint complaint agency outreach campaign.
We have also been in touch with the Department of Health Aboriginal Health Service
provision area to see what we can do there. I think that is an opportunity to provide some
outlets for information about the Commission. The other idea we have had is offering
assistance to the Aboriginal Health Service.
It is really an extraordinarily difficult problem, because of the remoteness in lots of
cases. There are very significant cultural issues about Indigenous people complaining at all.
I just do not think there is any simple way through that or any obvious mechanism. I think we
are doing the obvious stuff. I think the challenge now is to come up with something that is
effective. We are certainly trying to develop some improved level of interaction with
Indigenous health because, obviously, just from generally published data, there are
significant problems there. I guess we have not worked out yet a really effective method of
how we do engage with that area and how we interact and how we can hopefully contribute
to some improvement.
CHAIR: Does the Commission employ Indigenous officers?
Mr PEHM: We do.
CHAIR: Do they liaise specifically with Indigenous communities, or do they just do a
general workload?
Mr PEHM: We have a Resolution Officer who is Indigenous and who is based out in
Dubbo. She works with Indigenous complainants. We do not specifically refer all Indigenous
complainants to her. They are dealt with through the normal process. Her job is as a
Resolution Officer, so it is a grassroots service to deal with an individual's immediate
problem.
CHAIR: Does she have any role liaising with Aboriginal Health Services or
communities in terms of promoting health?
Mr PEHM: She does it as part of her general work, but not as a discrete policy area.
The Commission's Executive Officer is looking at that side of it. The Resolution Officer did
come up with quite a good idea about presenting to an Indigenous health worker's education
program at Charles Sturt University, which unfortunately fell apart—not our side of it, but the
course fell apart. That did not proceed. She has presented at conferences on remote and
rural and regional health issues. That is certainly there. I do not want to ghetto-ise that part
of our work either. She is a mainstream Commission officer and certainly she can contribute,
but I think it is the Commission's responsibility to develop the policy side of that and to
generate the mechanisms by which we hopefully become more effective in that area.
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Mrs JUDY HOPWOOD: Referring again to the Vanessa Anderson case, has the
inquiry on behalf of the Health Care Complaints Commission been concluded 100 per cent?
If it has not, what else needs to be completed? When that happens will the family be
notified?
Mr PEHM: The investigation has been completed, and the family has a copy of the
investigation report. The manager of the team that was investigating that dealt quite closely
and extensively with Mr Anderson particularly, or with Mr and Mrs Anderson. I had a couple
of meetings with them as well. They do have the report. What remains is the implementation
of the recommendations the Commission has made. That is still open, partly because the
broader issues of root cause analysis are a problem. I think we also made recommendations
about using the case as a case study in education in Royal North Shore, which we are still
following up. Monitoring the implementation of the recommendations process remains open.
We have no problems keeping Mr Anderson in touch with the outcome of that.
Mrs JUDY HOPWOOD: So whenever the discussion paper is released and
whenever the root cause analysis issues are more fully decided upon you will be informing
the Anderson family in relation to what is then the subsequent action of the Commission?
Mr PEHM: Yes.
Mrs JUDY HOPWOOD: I understand that you have not progressed some part of it
because of the root cause analysis [RCA] discussion paper about the open disclosure.
Mr PEHM: It is our routine practice to report to complainants on the implementation
of recommendations. When we are satisfied and we think things will be implemented a letter
goes to the complainant saying, "This is what we recommend and this is what we have been
advised, and we are satisfied that we need not take any further action." So that would occur.
There is a lot of work going around this RCA open disclosure issue. The Commission is also
supporting a research project whereby patients are interviewed, or families of patients are
interviewed, about their experience.
I referred earlier to the cultural change process in Health. Everyone tells me that the
most effective education method in the Health area is people's stories. That is what
clinicians learn from. That is what affects them and makes most things real for them. We are
interested in encouraging people who, it has become clear to us as part of our
investigations, have had adverse experience through that RCA open disclosure problem,
and we will be encouraging them to become part of this research project. But certainly we
worked fairly closely with the Anderson family throughout that investigation: we certainly will,
with the conclusions of the recommendations.
Mrs JUDY HOPWOOD: I have another question relating to children in hospital,
specifically children who are admitted to adult wards. I am aware that there are thousands
every year. Do you include those children in your paediatric medicine statistics in relation to,
for example, Table 18.18, "Issues raised in all complaints"? Would Vanessa Anderson's
case have been included in a paediatric assessment, considering she was a child even
though she was in an adult ward and was not seen by a paediatrician?
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Mr PEHM: I do not know specifically whether Vanessa Anderson's case was. The
issues are allocated at the assessment process, and it is what the complainant raises. Yes,
Vanessa was 16.
Mrs JUDY HOPWOOD: That is correct.
Mr PEHM: But I do not know specifically whether it is part of the statistics or not.
Certainly those that are clearly identified as paediatric cases involved paediatric care.
Mrs JUDY HOPWOOD: In your view should she have been included in that specific
data? Should further or more consideration be given to children who are admitted to adult
wards?
Mr PEHM: I think it is a significant problem. We have, as part of our Consumer
Consultative Committee, a group specifically concerned with that issue. A similar issue is in
relation to people of same sex being put together in wards. I understand fairly recently, just
from the media, that the department has committed to some sort of change in the same-sex
area.
Mrs JUDY HOPWOOD: Yes, it has. That is true.
Mr PEHM: I am not sure what the response was in the paediatric area. I am not sure
of the intent of your question—whether I am answering it.
Mrs JUDY HOPWOOD: I have read the report. I have a great deal of concern about
children admitted to adult wards. I know from not all paediatricians but some I have heard
comment that they have concerns about children admitted to adult wards in that the adult
needs overtake the needs of the children. The fact that Vanessa was in an adult ward and in
a single room had a great deal of bearing, I believe, on her care while she was there.
Mr PEHM: Yes.
Mrs JUDY HOPWOOD: But just as an extension to that, in terms of the appendices
on page 104, would you consider devoting in your next Annual Report a section to children
specifically having unique needs, being unable to consent without their parents, and finding
themselves perhaps in a situation where they are placed in an adult ward and not in a
paediatric environment?
Mr KERRY HICKEY: I am just concerned about what that means to rural
communities where there are no paediatricians and—
Mrs JUDY HOPWOOD: This is a general consideration of children in relation to—
Mr KERRY HICKEY: Which takes in rural areas, by the way.
Mrs JUDY HOPWOOD: No, I am not specifically saying anything about where. In
these appendices—the issues of performance management, access and equity, women,
Aboriginal affairs—I am just wondering whether or not the Commission would look at the
specifics of children being unable to fend for themselves or unable to consent to procedures,
et cetera, being a specific focus, given that there are thousands of children admitted every
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year into adult wards and they may find themselves facing issues or their parents do by
virtue of the fact that they are there.
Mr PEHM: We can certainly look at the data and see what it says. My feeling, without
looking at the data, is that where we class the issues as a paediatric complaint is that the
concern is more with the care of children in children's hospitals and facilities. Vanessa
Anderson is a case in point, but from my own—and I see every complaint—there is not a
high—I do not recall a significant number of complaints on that specific issue about children
being in adult wards and that being raised as an issue of complaint. But I will certainly look
more closely at it.
Mrs JUDY HOPWOOD: Is there a charter of children's rights in hospital?
Mr PEHM: Specifically?
Mrs JUDY HOPWOOD: Specifically.
Mr PEHM: I do not know. I do not think we know. I certainly do not know.
Mrs JUDY HOPWOOD: You mentioned the patient rights. I just thought of children's
rights.
Mr PEHM: That is right, the Association for the Wellbeing of Children in Healthcare—
AWCH; I only know their acronym so I did not want to say that—is on our Consumer
Consultative Committee. I do not know specifically whether there is or not.
Mrs JUDY HOPWOOD: I know there are guidelines but I am wondering about the
actual list of rights of children in hospital.
Mr PEHM: I do not think I have seen one as distinct from the patient rights charters,
no, but I am not sure. There may be.
CHAIR: We have seen the improvement in the information outreach that you have
been doing with health consumers to ensure that they know about the HCCC and its role in
handling complaints. Quite recently there was a matter reported in the media about a
woman whose baby died in the southern area of New South Wales, and in the reporting of
that it was said that the woman was making a complaint to the New South Wales
Ombudsman. I just wonder why you thought we would still have people thinking that the
Ombudsman is the appropriate body to make a complaint to rather than the HCCC. Do you
monitor cases like this, and do you do any follow up with those?
Mr PEHM: I do not think I saw that particular report, and I would have been
concerned about it as well. We certainly get direct referrals from hospitals and health service
providers who tell patients about us and where they should come. The Ombudsman would
certainly refer a complaint like that to us in any event. I hope it is not a widespread
ignorance of our role or misconception of the Ombudsman's role. Certainly, we have done a
lot this year and will continue to do more to promote greater public knowledge of the
Commission's role.
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CHAIR: I have the information so I will refer it to you. The birth was at Moruya
hospital, so it would be worth knowing whether or not the hospital did not provide
information to the woman about the HCCC. We can refer that one to you. In the diagrams
and graphs that have been provided one thing I have not seen is a category of profession by
outcome. I know we have outcomes and we have professions complaints. I just think it
would be worth a comparison for the category of professions and where the outcomes are,
particularly things detailed, even up to whether or not there is deregistration, whether there
is a reprimand with conditions. That sort of comparison I think would be worthwhile as well.
Mr PEHM: I thought we did do that.
CHAIR: I could not see one by profession, a comparison with professions. I could see
it for—
Mr PEHM: We do complaints received about professions and issues.
CHAIR: Yes. I know it is quite detailed but I just think it would be worthwhile.
Mr PEHM: I do not think that would be at all difficult to do, and I cannot see any
problem we would have with it. We do have Table 18.30 on page 125, "Outcome of
investigations finalised by profession and organisation type". It does not go down—
CHAIR: It does not go down to that detail. You have other charts that demonstrate
what action has actually been taken, whether it was conditions, whether there was a
reprimand, whether there was deregistration. It is that sort of detail that I would like to see
by the category of profession.
Mr PEHM: Yes, certainly, we can look at improving that.
CHAIR: The satisfaction survey, the response to that is around 50 per cent or even
lower. Is that still what you are getting?
Mr PEHM: It is roughly about 20, 25 per cent.
CHAIR: I wonder if it would not be worth doing an independent audit of complainant
satisfaction, not every year but from time to time, particularly given the very low response. I
think most of us know that when surveys are sent out to complainants—I am just not sure
how reliable the outcomes of those surveys are. I would certainly like you to consider
whether it is worthwhile doing that.
Mr PEHM: We did think about that and thought we would go down this path, at the
closing of every complaint, that both sides are sent this satisfaction survey and the response
rate may not be very high. We might have even called for tenders on that. We certainly
made some inquiries of agencies that did that sort of work. Yes, we can certainly have
another look at that.
Reverend the Hon. FRED NILE: On the questions on notice, for unregistered health
practitioners there are only 61 complaints. Do you regard that as low or are you happy? I am
just wondering whether the public understands that with all those different categories of
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service, if there is a reason for a complaint, they can make a complaint to you. They may
think they should complain only about a registered doctor but not about a chiropractor.
Mr PEHM: When the new code of conduct provisions for unregistered practitioners
came in we held quite an extensive education session with all the representatives—not
chiropractors because they are registered—of the traditional Chinese medicine practitioners
and so on. A lot of these health service providers have associations and groups. They are
very happy with the code of conduct and they are putting the word out amongst their
practitioners. It is not a high number when you consider the amount of service that is
provided by unregistered practitioners and the amount of interaction there is with the public.
It may be that there is more we can do to promote that aspect of our work because it is fairly
new. It is hard to say what is a good number, given the base was so low to begin with and
the powers are new and we have only just started the education process.
The code of conduct requires practitioners to display in their consulting rooms
information about the Commission and about their right to complain. That was included, and
we have drafted a nice one-page laminated double sheet that can go up and distributed all
that to the association. So we have certainly taken some action to publicise the availability of
the service, and I guess we just monitor whether complaints increase or not.
CHAIR: Some of the provisions of the Health Legislation Amendment Bill 2009 seem
to remove the separation between the Director of Proceedings and other areas of the Health
Care Complaints Commission. Can you explain to the Committee what brought about these
changes and their expected practical impact upon the position of Director of Proceedings?
Mr PEHM: I am not sure that they remove the Director's independence when it
comes to making the decision as to whether or not to prosecute a complaint. I think we have
asked for the Director to be able to undertake certain functions of the Commission like
reviewing privacy complaints and freedom of information applications because they are best
reviewed by a legal person and the Director of Proceedings is the Director of the
Commission's Legal Division. So it is really just a functional operation, and that is not
concerned with the direct patient complaints. They are more administrative legal issues.
There is another amendment to formalise the process in cases where the Director decides
not to prosecute, to refer the case back to the Commission or the Commissioner to consider
whether some other outcome should happen, but I do not believe that compromises her
independence either. Are there any specific provisions that raise that concern?
CHAIR: There was that one that you just nominated but also that the Director of
Proceedings may undertake functions imposed on the Commission by Acts other than the
Health Care Complaints Act.
Mr PEHM: We had in mind there the Privacy Act and the Freedom of Information Act.
Ms MOBBS: That is right because on occasion there are matters that come in that
are reasonably complex and it would seem more appropriate that they be reviewed by a
more senior legal officer and just to allow more opportunity to review those matters, even in
terms of a review when the initial review is being done by a more junior officer.
CHAIR: That is what I was referring to. Finally, I refer to the Executive Summary in
the Annual Report, which I find useful. There are the bar charts at the bottom of that. While I
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can see their use in the various headings that you are referring to, I just think as a whole
picture it would be better if it actually reflected the data a little more accurately. One bar
chart represents 6,003 complaints and another refers to 79, yet they are the same size.
Although I understand that these are per heading, I just think it would also be good to have a
whole diagram that reflected that data. I know they are for different purposes, I understand
the purpose of it, but I do not think it is an accurate reflection of proper processes and the
outcomes.
Mr PEHM: The numbers are there. It is a presentation issue. I guess, doing it the way
you suggest, you would have a chart with 79 complaints on the same scale as a chart with
8,000 inquiries. You might not even get a blip on the prosecutions.
CHAIR: I appreciate that. I just think it is possible to do it in a whole chart as well. I
just had to make that point. Thank you for your evidence here today. I have certainly found it
very useful for the Committee's purposes, and I am sure my colleagues concur with that.
Mr PEHM: Thank you for the opportunity to attend. We appreciate it.
CHAIR: I congratulate you on the Commission's performance during our review
period.
Mr PEHM: Thank you. We worked very hard to get it there.
CHAIR: I think that is recognised by the Committee and I think it will be reflected in
our report to the Parliament.
Mr PEHM: We appreciate that.
(The witnesses withdrew)
(The Committee adjourned at 11.45 a.m.)
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Appendix 1 – Committee Minutes
Minutes of Proceedings of the Committee on the Health Care Complaints Commission
(No. 19)
Thursday, 5 March 2009 at 9.00 a.m.
Waratah Room, Parliament House.
Members Present
Hon Helen Westwood MLC (Chair)
Mrs Judy Hopwood MP (Deputy Chair)
Mr Matt Brown MP
Hon David Clarke MLC
Mr Matthew Morris MP
Rev Hon Fred Nile MLC
In Attendance
Mr Mel Keenan (Committee Manager), Ms Jo Alley, Ms Cheryl Samuels, Ms Jacqui Isles
and Mr John Miller
The Chair opened the meeting at 9.05 a.m.

4.
Review of the 2007-2008 Annual Report of the Health Care Complaints
Commission
The Chair drew Members’ attention to the draft copies of proposed questions for the
Commissioner and invited Members to consider them and suggest additional questions for
discussion at the next deliberative meeting.
Resolved, on the motion of Rev Nile, seconded by Mr Clarke:
‘That the Committee:
• hold a deliberative meeting at 9.00 a.m. on Thursday 26 March 2009, to resolve to
forward Questions to the Commissioner;
• seek from the Health Care Complaints Commission the written responses to the
Committee’s Questions by Monday 20 April 2009.’
The Chair proposed to Members that the Committee:
• hold the public hearing on the Annual Report in the week beginning 27 April 2009;
• schedule a deliberative meeting on the review of the Annual Report on Thursday 14 May
at 9 a.m.
• table the Report in both Houses that week.
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Minutes of Proceedings of the Committee on the Health Care Complaints Commission
(No. 20)
Thursday, 26 March 2009 at 9.00 a.m.
Waratah Room, Parliament House.
Members Present
Hon Helen Westwood MLC (Chair)
Mrs Judy Hopwood MP (Deputy Chair) Hon Kerry Hickey MP
Mr Matt Brown MP
Hon David Clarke MLC
Mr Matthew Morris MP
Rev Hon Fred Nile MLC
In Attendance
Mr Mel Keenan (Committee Manager), Ms Jo Alley, Ms Cheryl Samuels, Ms Jacqui Isles
and Mr John Miller
The Chair opened the meeting at 9.06 a.m.
4.
Review of the 2007-2008 Annual Report of the Health Care Complaints
Commission
The Chair referred to the draft Questions on Notice distributed at the last meeting.
Resolved, on the motion of Mr Nile, seconded by Mrs Hopwood:
‘That the draft Questions on Notice on the 2007-2008 Annual Report of the Health
Care Complaints Commission be adopted and forwarded to the Commissioner for his
response’.
Members noted that the Committee would seek from the Health Care Complaints
Commission the written responses to the Committee’s Questions by Monday 20 April 2009,
for the public hearing on the Annual Report in the week beginning 27 April 2009.

Chair

36

Parliament of New South Wales

Committee Manager

Review of the 2007-2008 Annual Report of the Health Care Complaints Commission
Committee Minutes

Minutes of Proceedings of the Committee on the Health Care Complaints Commission
(No. 21)
Wednesday, 29 April 2009 at 9.30 a.m.
Jubilee Room, Parliament House.
Members Present
Hon Helen Westwood MLC (Chair)
Hon David Clarke MLC
Mr Matthew Morris MP

Mrs Judy Hopwood MP (Deputy Chair)
Hon Kerry Hickey MP
Rev Hon Fred Nile MLC

In Attendance
Mr Mel Keenan (Committee Manager), Ms Cheryl Samuels, Ms Jacqui Isles and Mr John
Miller
The Chair opened the meeting at 9.30 a.m.
Apologies
Mr Matt Brown MP
6. Review of the 2007-2008 Annual Report of the Health Care Complaints
Commission
Resolved, on the motion of Rev Nile, seconded by Mr Hickey:
‘That, in relation to the review of the 2007-08 Annual Report of the Health Care
Complaints Commission, the Committee’s report shall consist of:
• the questions on notice to the Commissioner, together with the answers provided to
those questions;
• the corrected transcript of the evidence given by the Commissioner during the
public hearing;
• answers to questions not provided during the hearing by the Commissioner, but
taken on notice; and
• relevant information (that is not confidential) as provided by the Commissioner in
response to matters taken on notice during the hearing.’
Public Hearing - Review of the 2007-2008 Annual Report of the Health Care
Complaints Commission
The Chair declared the hearing open at 10.00 a.m. and welcomed the witnesses, Mr Kieran
Pehm and Ms Karen Mobbs.
Ms Jane Street, Executive Officer, and Ms Katja Beitat, Communications and Stakeholder
Relations Officer, were also in attendance.
Mr Kieran Pehm, Commissioner, NSW Health Care Complaints Commission, was sworn.
Ms Karen Mobbs, Director of Proceedings, NSW Health Care Complaints Commission, was
affirmed.
The Chair asked the Commissioner whether he wished his submission to form part of the
evidence and to be made public. The Commissioner stated that he agreed. The Chair
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directed that the written responses to the questions on notice be attached to the evidence
of the witness to form part of the evidence. Committee Members concurred with authorising
the publication of the submission.
The Chair asked Mr Pehm whether he would like to make an opening statement. Mr Pehm
did not wish to make a statement.
The witnesses were examined.
Evidence concluded, the witnesses withdrew.
Resolved on the motion of Mr Hickey, seconded by Mrs Hopwood:
‘That the Committee publish the transcript of the witnesses’ evidence on the
Committee’s website, after making corrections for recording inaccuracy, together with
the answers to any questions taken on notice in the course of the hearing.’
The Chair closed the hearing at 11.45 a.m.
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Minutes of Proceedings of the Committee on the Health Care Complaints Commission
(No. 22)
Thursday, 14 May 2009 at 9.00 a.m.
Waratah Room, Parliament House.
Members Present
Hon Helen Westwood MLC (Chair)
Hon David Clarke MLC

Mrs Judy Hopwood MP (Deputy Chair)
Rev Hon Fred Nile MLC

In Attendance
Mr Mel Keenan (Committee Manager), Ms Jo Alley, Ms Cheryl Samuels, Ms Jacqui Isles
and Mr John Miller
The Chair opened the meeting at 9.03 a.m.
1. Apologies
Apologies were received from Mr Brown, Mr Hickey and Mr Morris
2. Review of the 2007-2008 Annual Report of the Health Care Complaints
Commission
i.

Consideration of Report

Resolved on the motion of Reverend Nile, seconded by Mrs Hopwood:
“That the draft report be considered in globo”.
Resolved on the motion of Reverend Nile, seconded by Mrs Hopwood:
“That the draft report be agreed to without amendment.”
ii.

Adoption of Report

Resolved on the motion of Mrs Hopwood, seconded by Reverend Nile:
(a) ‘That the draft Report be adopted as the Report of the Committee and that it be
signed by the Chair and presented to the House’.
(b) ‘That the Chair and the Secretariat be permitted to correct stylistic, typographical
and grammatical errors’.
iii.

Publication of the Report

Resolved on the motion of, Mr Clarke, seconded by Mrs Hopwood:
“That, once tabled, the Report be placed on the Committee’s website.”
The Chair noted that she would table the Report that afternoon in the Legislative Council,
and that Mrs Hopwood would table it in the Legislative Assembly. She further noted that the
Take Note Debate would take place in the Legislative Assembly on Friday morning. She
said that all Members of the Committee in that House were entitled to speak to the Report in
the debate if they wished.
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