







































































































































































































































































































































































Dr STEWART: I know what you are getting out. I think the answer is that it is difficult
work to do because what you are looking at is the frequency of a very high level and what happens
when you have a high level. Since they are infrequent, say about one in 1,500, you are looking at
1,500 tests before you come across one. If you start at looking at doing that work, you will find it very
difficult to even identify the horse to do the work on. What tends to be done in the absence of that is
that they take a population, which is not necessarily representative, and talk about the average of that
population, what its standard deviation is and then make the assumption that that is going to be
entirely normal, that distribution, and what the frequency is going to be outside it. That is what has
been done. But it is simply too hard to do the work to be very specific.

Mr ANDERSON: It should be done because it is a horse at the track that is being tested, not
under some other conditions.

Dr KERNOHAN: I cannot see why an experiment could not be set up with horses that are in
training and in conditions in which they are working to be tested regularly to find out what effect
various things have on it.

Mr SARINA: When I got my horse tested, as I said, it cost me a fair bit of money, the
stewards stayed with him for four days. But before this happened, when I got notified that he went a
high bicarb, me and my vet did 10 or 12 tests on the horse to see whether he was a high thrower.
Every test we did, the horse went above average. My argument was we put him on the float one day
and drove him down to Harold Park where he got tested and then come back and tested him. Well, he
went up three points just with the float trip. So, when I brought in all this at the hearing, they did not
want anything to do with it. So, when I got the horse impounded, they stayed with him for three days.
Three stewards with the vet turned up at 5 o'clock in the morning on the fourth day. I said, "Look, if
you are fair dinkum about giving me a fair go, you would take the horse's blood closer to the time that
you took him when he went high." They said, "These are our rules. You do it our way." They took his
blood, he went high after all that, after taking his blood so early in the morning. I took it all into court
with me with my solicitor. The horse showed he is a natural high thrower and the judge just did not
even listen to it, just threw it out of court.

ACTING-CHAIR: What did the judge say to you?

Mr SARINA: It is a complete rule. The rule states no matter how the stuff got there, if you
have gone over 35, you are guilty. '

ACTING-CHAIR: Did you argue about the penalty? Did you understand or know about
that?

Mr SARINA: I got it reduced. They gave me 10 months and I argued and they reduced it to
six months, but it is still a long time out of your work.

Mr TREVOR-JONES: It is still a slur on your name.

Mr SARINA: I have been a trainer for 23 years and never had a conviction. As I said, I spent *
a heap of money. The bottom line is, no matter how it got there, I could have had a video camera catch
one of my son's giving the horse a drench and I still would have done the time. That is the bottom

story.
ACTING-CHAIR: Perhaps it needed to eat a particular type of grass.
Mr SARINA: Yes, that is right.
ACTING-CHAIR: Mr Abbott, did you want to make a comment?

Mr ABBOTT: Yes. I do not have anything to do with the swab. I am here on a different
matter, but what astounds me is people saying, "Why aren't the tests done?" We have been getting
horses TCO, tested. The lab has the results. Instead of working on some study done in England or
New Zealand, or a small case study of 10 horses, why can they not take the result of every horse
swabbed, divide it by the amount of horses swabbed and say, "That's not a level of fantasy. That is not
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something we have dreamed up. That is the actual level that you blokes have brought your horses to
the races for the last seven years and we have done 25,000 tests. That is the level and it has come from
your horses." I do not think anyone would complain if they came up and said, "We have done 50,000
tests and we have worked out that the mean should be 35.9 because that has come from your horses."

I do not think anyone would be complaining, but people are saying the results are not there;
there is no background information as to where they got the results. Why does Hamess Racing New
South Wales not just bite the bullet, do the right thing by the participant and take the results they
already have sitting over there that they will not let anybody else look at? Why are trainers not
notified? If Mr Peter Trevor-Jones takes his horse to the races at Bathurst today and he is TCO, tested,
they know the results within 14 days and they notify the stewards, "Okay, the prize money is cleared"
or whatever. Why do they not tell Mr Trevor-Jones in a fortnight, "Peter, your level was 34.6" and he
goes back and looks over the past six months and that horse has gone 34.6, 34.6. The stewards would
know. They would not be calling him in if it went 34.9 or 35 because they would then know that the
horse has already had a level like that and it only took a minor bit of excitement or just one little thing
to upset him to change the level. I just think it is commonsense.

Mr TREVOR-JONES: I had one horse tested. One week he was 28.5, and the next week he
was tested he was 34.8. They obviously just said that was the time I dosed him up and tried to win.
ButTknow in my heart and I will swear over my children's bodies, I did not give him anything, but
there is 6.3 mmol he varied in a week. I know in my heart the testing is just a joke. Just on another
topic when you asked me before about the injustices, we used to have the right to an independent
analysis years ago. They have denied us that right. They used to have a designated sample that you
could have an independent analyst check. We also used to have the choice of the confirmatory
laboratory. There were five laboratories that were accredited and we could choose one. They have
taken away that right. Now it is Melbourne, who they say is an independent lab. I question the
independence of it. They are all under a similar umbrella at least. They have taken away a lot of the
independent testing that we used to have the rights to.

The Hon. D. T. HARWIN: My question is to Mr Anderson and Dr Stewart, but some of the
trainers might also comment. On Monday we met a gentleman called Mr Hill from the New South
Wales Thoroughbred Racing Board at the Randwick testing laboratory. He made this statement:

A lot of research work we have done with TCO, with horses is that you have to give them a bucketful of bicarbonate
to move them anywhere near the 35. Generally on average the level is somewhere around 31 or 32. To increase that
to 35 we have given horses a kilo of bicarbonate. =

The people from the Kensington testing laboratory said a substantial amount of alkalising agent would
have to be administered to bring the horse up to 35, confirming Mr Hill's comments. Is it standard
practice to administer some alkalising agent to improve. performance? What is your instinctive
reaction to the comments of Mr Hill and people at Randwick who say those sorts of things?

", Dr STEWART: Firstly, the comments are wrong and irrelevant. It is true that you can
exceed 35 in any horse if you give them a bucketful of bicarb. But what has that got to do with the
range of naturally occurring levels? Therefore, it is irrelevant.

The second part of your question related to the amount of alkalising agent given to horses. It
is best nutritional practice these days to have a dietary cation-anion balance of about 300, which
essentially means to say that trainers should feed some alkalising agent to horses because they are on
concentrated feeds. I do not know what any of these trainers feed. Some of the trainers in Western
Australia I am absolutely certain are innocent. We can prove, I think, in the Classy Colt case that there
was no administration. They do not supplement with any alkalising agent and yet we have very high
levels there,

One other comment in relation to that. I think it was Peter who was suggesting that they be
informed whenever they get a high level. I was instrumental in getting that happening in Western
Australia, but the downside of it is that we then have stewards acting as nutritional advisers to trainers
and giving them very bad advice because they were out of their depth. That is the downside of letting
people know. I agree it is a good idea because if you have one of those horses that is likely to go over
you should know about it and you should make it someone else's problem. That is the only response
you really can have. There is a downside to that and that is that most trainers in Western Australia
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have been advised to do things which that are contrary to current best nutritional practice, by the
stewards.

ACTING-CHAIR: Mr Formosa, would you like to outline to the Committee some of your
experiences. Are there are any issues or views you have about the current regulatory scheme?

Mr FORMOSA: Yes, in my case my horse read 35.2. I was not present at that race meeting.
I was at another meeting in Sydney. Through my inquiry I employed Dr Snow, the expert witness, and
he expressed his concerns over the changing standards from Casco to ASE standards, and that since
the standards have changed the results were slightly higher—not a great deal, but in some cases
significant—and he produced evidence in the inquiry along those lines. I thought I was in a no-win
situation because no matter what evidence you put forward the stewards or the vets on the other side
of the table would all say they did not do the study so they could not agree. Basically, whatever we
said that looked good for me the other side would just say, "No, we didn't do that study so we can't
take any notice of it" or, " We don't agree". This was the case for five months that my inquiry went on.
I could not win basically.

ACTING-CHAIR: Did you have legal advice?

Mr FORMOSA: No. I was told I was not allowed a solicitor because I had not been charged
with anything. It was only an inquiry, there was no need for a solicitor.

ACTING-CHAIR: Who told you that?

Mr FORMOSA: I have been told that a number of times over the years by stewards—not in
inquiries, but I have been told a number of times by them no solicitors in the inquiry because I was not
charged with anything. It was just the investigation stage so I was not required to have any legal
representation. I had never been through this before and I had, I think, five visits from stewards to my
place.

ACTING-CHAIR: At your home? You had five visits at your home?

Mr FORMOSA: Yes, where I was living. Not once was I told they were coming. The first
time was a security guard and a race course inspector. They came, parked the car next to the horse's
stable and they stayed there for two-days. Every time the horse ate or drank they took a sample and
sealed it. Everything was tested. There were no additives in that feed or water to put that horse's level
up. Two days later it got tested by the Harness Racing vet and a steward as well and it came back
34.5, which is half a mmol under the limit. All this time he was being watched by two people.

When I brought that up in the inquiry they said, "He is under the legal limit so basically count
that out." I said, "Isn't it possible for some unknown reason this can go up, for instance travelling and
heat and all that sort of thing." I am no expert but from what I have been told it could be a factor. They
would just say, "We've got no evidence so we cannot agree with you". Later on in the inquiry one of
the Australian Jockey Club vets brought up ‘the fact that bicarb levels or TCO, levels can vary
throughout the day. He said, "They can vary throughout the day but not enough to put them over". If -
they can vary at all, if a horse is very close it would not take much to put it over. I brought all this up
in the appeal. Mind you, by this time I couldn't afford a solicitor because I had spent it all trying not to
get to that stage. He listened and he agreed with a lot of things I said and at the end of the day he
said—well, actually he said, "What are you here appealing?" and I said, "I believe I am innocent". He
said, "No, you are guilty. You have been charged, you are guilty so you have to appeal the severity of
the sentence." Straight away the judge is saying I am guilty before the appeal has even been heard.

AETING-CHAIR: Did you not say that you were told it was an investigation?

Mr FORMOSA: No, that was after I had been charged. The appeal is after you have been
charged. When 1 first got there the judge said, "What are you appealing?" I said, " I believe I am
innocent. I am appealing that." He said, "No, you have been charged. You were found guilty. You

must be appealing the severity of 12 months disqualification."

ACTING-CHAIR: You were charged and sentenced?
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Mr FORMOSA: Yes.
ACTING-CHAIR: Immediately and together, charged and sentenced?

Mr FORMOSA: In one go, yes. That was at the end of the inquiry. The stewards make up
their decision

Mr TREVOR-JONES: He was charged before his inquiry but then his inquiry proceeded
and then they decided that he was guilty. That is when he was disqualified.

ACTING-CHAIR: You said that they were making an inquiry. Normally when there is an
inquiry one has not been charged.

Mr FORMOSA: That is right. The inquiry starts and my inquiry ran for a number of
months.

. ACTING-CHAIR: So you were accused?

Mr FORMOSA: Yes, that is just the investigation stage. At the end of the inquiry you are
charged if you are found guilty. The next step is to appeal against the stewards. When I was at the
appeal the judge asked what was I there for and I said, "I am appealing the stewards decision. I believe
I am innocent." He said, "No, you have been charged by the stewards and found guilty." I did not get
my sentence reduced. I got 12 months and it was not reduced by the judge and I brought up things like
the stewards tyrned up at my place without even telling me they were coming. They did all the things
they wanted to do, hoping to catch me out or whatever they thought they were going to do. Then it has
come up that the horse is nearly over the limit at home in the middle of the day. The end result is you
are over the level, so it does not matter what the evidence is. All that money I wasted. I should have
Jjust copped it straight away and it would have been nearly over by now. I spent a heap of money and I
could not even afford a solicitor—for nothing, because I could not win.

ACTING-CHAIR: You said you were visited five times and you told me about one
occasion. What were the other four occasions?

Mr FORMOSA: The first time was just a stable inspection. A steward came. You are never
told of these visits. They just come to your place and walk in. That involved looking around the --
stables, going through cupboards and feed, looking around taking notes, writing everything down.
They will not show you what they write down. You are not allowed to look at that. The other time was
the two days when the security guard and the racecourse inspector were there. Another day there was
a vet there. All up there were four different people on five days or five different people on four
separate days. Not once was any permission sought, could they come onto the place. On one occasion
they were there at six o'clock in the morning. I was asleep and I thought someone was stealing
something or breaking into the stables. It was a vet and a steward unloading things from the car, just
walking in the gate. It is just a joke the way things are handled.

ACTING-CHAIR: How did the charge against you arise? What happened to cause this
inquiry to start, resulting in the charge?

Mr FORMOSA: The horse was tested at the races. I was not present at that meeting. I was
in Sydney at another meeting. That was on a Friday afternoon. The blood is apparently taken from
there to a steward's house under security. From Friday to Monday it is kept at the steward's house. On
Monday morning it is taken to the lab and tested at the lab and then you get a phone call. I got a phone
call saying that I was over the limit. I asked what the limit was and I was told by the head steward that
he did not know. All he knew was that I was over. I found out later on that he does know because he
has got the readings there. Through the whole inquiry you are not treated very well.

The Hon. M. I. JONES: Am I right in saying that your horse was 35.2?

Mr FORMOSA: Yes.
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The Hon. M. I. JONES: Did anyone advise you that there is a tolerance of 1.6?

Mr FORMOSA': That is with the allowance. Actually the limit is 36.2 and I was 36.4. It is
Jjust easier to say with the allowance off it was 35.2.

The Hon. M. I. JONES: So that it was 36.4?

Mr FORMOSA: Yes, a breach of the rule by 0.2. When the horse was tested at my property
he was 0.5 under, so he was 35.7 or something like that, but with the allowance he was 0.5 under.

ACTING-CHAIR: For how long have you been a trainer?

Mr FORMOSA: I have been around horses all my life and I probably started off as a hobby
trainer 10 years ago. I have probably been a full-time trainer for the last five years. I have put a lot of
money and things into it. I have a loan to pay off and things like that and it is very hard when you
have not got any work.

Mr MARTIN: Most of the cases are similar, but I note from the written submissions that in
Mr Abbott's case it is a different story and a different set of circumstances. To my mind it goes to the
inflexibility or lack of justice in the system.

ACTING-CHAIR: Perhaps we could hear from Mr Abbott?

Mr ABBOTT: Our case we did not think was all that complicated. My mum and dad are
both in their late 60s. My mum is 67 and still drives in fast work at the track with dad. Mum, 67, sits
up behind dad. He is 66. They have had great success. Over the years they have not had horses that
were any good, sort of thing. In the last five years they have bought two horses, one for $200 and one
for $700. Collectively they cost $900 and they have won over $40,000 with the two horses. This
particular mare she went to Bathurst and drew barrier 1. We thought she would win the race.
Obviously so did a lot of other people because she started $1.80 favourite across Australia. She raced
three back on the inside for the majority of the race, but approaching the 500 metre point the horse
that was behind the leader, driven by Emma Turnbull, Mr Turnbull's granddaughter, she shifted away
from the rails to take a run to the outside.

Almost simultaneously the leader has shifted quite clearly up the track away from the inside.

The young boy driving our horse just progressed through and the mare was full of running and
everything else was more or less struggling. She just strode through and as she got to the point of the
turn there was a call from another driver. The driver of the leader looked over his left shoulder, pulled
the left rein and the horse's head in two frames of film has gone from being like this to being pulled
directly to the inside. It put that much pressure on the boy that he stood up, which he is required to do
by the rule. He sat up and tried to restrain the mare; but he actually hit two of the marker pegs on the
corner.

When they went into the inquiry the stewards did not actually deem it to be all clear. They
said there was going to be an investigation as to whether or not the horse had gone to the inside of the -
marker pegs. Mr Nebauer then decided that he would instigate an inquiry. Evidence was taken from
three drivers and from that the stewards disqualified the mare from the race. We then appealed, or
attempted to appeal. We appealed to Harness Racing New South Wales who, under the Act in Part 2
of the legislation we thought had the power to hear the disqualification of the mare. Instead of
sending, like you would normally do, your appeal to the appeals tribunal, we did not. We sent it to
Harness Racing New South Wales, know that it would actually be directed to Mr Mullins who is the
chief executive officer. We were using what we thought was commonsense. If it went to Mr Mullins
and it had fo go to a different panel he would obviously send it to the correct panel. He referred us to
the Harness Racing Appeals Tribunal. )

We were then sent a letter on behalf of the judge from the appeals secretary, Mrs Diane
Lobb, stating that a preliminary point of jurisdiction had to be established as to whether or not the
tribunal could hear the appeal—whether it actually had the power to hear the appeal. Eight days later
we sent back eight different points on which we believed we could appeal. We received a letter eight
days later stating that the appeal was proceeding and that it would be heard on 5 April. Three days
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prior to this, on national television, Mr Nebauer appeared on a show on Sky Channel called In the
Gig. This was three days before our appeal. Mr Nebauer went on to discuss at length the reason why
our horse was disqualified.

ACTING-CHAIR: Your case?

Mr ABBOTT: Yes. He went on to discuss this at length with the panelists. They then
showed him a tape of a race which had been run about three days prior to this where a gentleman at
Penrith went inside or ran over 32 marker pegs. He drove inside the marker pegs from approximately
turning into the back straight until straightening up in the home straight and he ran second actually to
Mr Sarina's horse. That gentleman was not disqualified. He, in fact, lodged a protest against the
winner for going inside the marker pegs. So subsequently Mr Nebauer discussed that case. He said, "I
baven't seen the tape and I haven't read the transcript. I had a bit of a chat with the stewards at Harold
Park on Friday and they tell me that it wasn't that good."

This gentleman had also appealed—Mr Cameron Lowe. So Mr Nebauer has twice
commented on a matter that is before the Harness Racing Appeals Tribunal, which we thought was
ludicrous. We then went to appeal. It was a three-hour appeal. After two hours and forty-five minutes
Judge Thorley sat back and said, "Well chaps, I hate to tell you but I haven't got the power to hear
this.™ Two hours and forty-five minutes we sat there and argued every single point of evidence. We
showed him videos. We attempted to show him more but he refused to watch them. We wanted to
show him the tape of Mr Nebauer discussing theissue on television. In the transcript that I have here
Mr Nebauer gave evidence on television. He gave evidence to the panelists which was completely
different from what he said in the appeal.

In the transcript he says, "My evidence is that drivers in New South Wales drive right next to
these marker posts and there exists no gap." One of the panelists said, "Well, I do not think that is true
Mr Nebauer because in Victoria they seem to drive away from it." He said, "In New South Wales they
do not, mate. They drive right next to it. There is no area there." In here he has alluded to cow tracks
and grey areas and bits where drivers do not drive.

ACTING-CHAIR: What do you mean when you refer to "in here'? Are you referring to a
transcript?

Mr ABBOTT: The transcript of the inquiry.
The Hon. D. T. HARWIN: An inquiry or a tribunal hearing?

Mr ABBOTT: No, this is actually the inquiry that was held after the event. Mr Nebauer has
alluded to an area that he refers to as the cow track, which is an area on a race track where drivers do
not-drive. I have been driving for 10 years and I have never been out there when someone yelled out,
"Hey;do not drive there. You are not allowed to."

ACTING-CHAIR: Do we have a copy of that document?
Mr ABBOTT: No, you do not. I actually brought it to give it to you.
ACTING-CHAIR: So you would like that included with your evidence?

Mr ABBOTT: Yes. I have further information, so I can give you the whole lot. Mr Nebauer
has given evidence that is at complete loggerheads to what he said during our appeal, but no-one took
notice of that. The judge said, "No, you are not watching it." We said, "But Judgé Thorley, the
evidence hefe is imperative to our case. You will see quite clearly what we are getting at." He said, "I
do not wish to see it." We left the room and Judge Thorley and the panel watched it. In his finding on
our appeal he made clear reference to it and said, "In future it would be hoped that wiser counsel
would prevail. Stewards should not go on television and discuss a case that is before the appeal court."
The case had not been dealt with. "Just do not do it again Roger." This is the sort of nonsense that
goes on. Mr Cameron Lowe also appealed. I do not know whether he was aware that he was discussed
well and truly beforehand, but the appeals tribunal saw the race, heard the discussion and watched it
well before he ever went to appeal.
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ACTING-CHAIR: You said that he watched it after you left the room.-How do you know
that?

Mr ABBOTT: He discusses it in his finding. He said, "The tribunal has actually watched the
tape that was given to it by the appellants", and he then went on to describe what he thought was
wrong with what Mr Nebauer had said.

Dr KERNOHAN: Have you got the daté on which that was broadcast?

Mr ABBOTT: Yes, it was broadcast on 2 April. The gentleman that you can contact is
Graham McNiece. He will give you a copy of the tape.

ACTING-CHAIR: Is that one document that you have provided to the Committee?

Mr ABBOTT: There are about 35 pages. There are different documents. I have stapled them
all together.

ACTING-CHAIR: We need to identify every single document. The first document is
entitled "Steward inquiry into the movement of Darky's Destiny inside the marker pegs in race one at
Bathurst on Wednesday 23 February 2000." The second document is a letter from the Harness Racing
Appeals Tribunal to Mr P. J. Abbott, dated 8- March 2000. The third document is a report entitled
"Harness Racing Appeals Tribunal chaired by Justice B. R. Thorley, appeals of P. Abbott and B.
Greenhal, decision." The fourth document a letter addressed to Mr Tony Mullins, New South Wales
Harness Racing Association from Mr Matthew Hammond, dated 18 April 2000. The witness has
advised the Committee that the third document, which is undated, is dated 5 April.

Mr ABBOTT: So we went to appeal and discussed the case. The judge in his finding, which
I have given you, stated that upon watching the video on numerous occasions he could see no course
which took the driver Greenhalgh inside the line of the marker posts. He criticised Mr Nebauer. He
also criticised Mr Greg Westwood who was the steward on the position on the turn out of the back
straight where this entire incident happened in front of him. During the entire hearing, which led to the
disqualification of the horse, Mr Westwood could give no evidence. The stewards deliberated three
times. Mr Westwood had nothing to say at any stage. Subsequently, when the driver was called back
in to deal with his suspension, Mr Westwood was able to give an entire page of information, which the
judge said was procedurally unfair because it gave the appellant, who at that time would have been my -~
father, absolutely no opportunity to question him or put to him a different scenario.

Mr Westwood was able to give evidence only on the seventh page of the document when he
had nothing to say previously. He could not add anything to what Mr Nebauer was saying. So the
judge was scathing in his criticism of the stewards. He clearly stated that the driver did not go inside
the line of the marker posts at any stage. He looked at the head-on video-on three or four occasions; he
watched the side-on video on as many occasions. The tribunal ultimately agreed to what it would do
under the provisions. Might I also add that when the horse was disqualified from the race the stewards
failed to disqualify her under any rule. .

So for almost three pages of that document the judge has gone through to try to find some
rule under which the horse can be disqualified. He could not. He could not justify the stewards'
decision and link it to any rule in the rule book. He just said, "It is a complete error. The stewards
have got it wrong." But his former orders from the hearing were that the driver could be found guilty
of one offence, that being striking two marker pegs. And, yes, he would have to find him guilty under
that. So because of that he actually dismissed his appeal because he said that, under the provision of
that rule—rule 163—all that has to be proven to lay a charge and be found guilty is that the driver
must strike a marker peg. But that cannot be pushed together and constitute a disqualification.

In the last line of his summing up he stated that it would be in the best interests—or
something like that—of the authority to look into the deprivation of the prize money to the
connections. So what he actually asked them to do was to refund the prize money because the
stewards had clearly got it wrong. Subsequently we wrote back to Mr Mullins and asked him to put
this matter to the board to see whether it, looking at all the information, could see what the judge and
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the two assessors could plainly see. The stewards had made a clear error. So we waited 2% months.
Mr Mullins wrote back and said, "Sorry, we have looked at all the evidence but we can make no type
of ex gratia payment on this occasion.

A member of the board approached a friend of mine and said to him, "Do you know the
Abbot family?" He said, "Oh yes, I do." He said, "Well, the word has come down from the board
meeting, which was held today, that the boss has said, basically, "Tell your clients to do their best
because we are a government department. They can't fight us." He said, "In their letters that they sent
to us they are not going to sue us. They are pensmners So if they want the money we will see them in
court." That was essentially their opinion. We again wrote to Mr Mullins and said, "Mr Mullins,
please look at this information. It is quite obvious that there is a mistake." Nothing. So we wrote to the
Ombudsman et cetera to try to get some righting of the wrong. They wrote again to Harness Racing
New South Wales. Mr Mullins wrote back a letter. We had put in our concerns.

Mr Mullins wrote back again to the Minister and he said, "The charge against the driver was
ultimately proven." All that was proven was that the boy struck two marker pegs. He did not even go
inside them. You can only be disqualified for going inside the marker pegs. This boy struck two
markers pegs but Mr Mullins just found one word—"proven". "It is in there somewhere, I am sure.
Found it! There is it—'proven'. That will do me. The offence was proven, Minister. Send it back to the
Minister." He said that they had no right of appeal to the appeals tribunal either. But we said to the
Mm1§ter, "That may be correct. But according to what it says in thec t we believe the Hamess
Racing New South Wales board had the right to hear us in the first place. Why did Mr Mullins send us
down the wrong road?"

Only ‘in the last fortnight has the Ombudsman written to Mr Mullins and said, "I have
investigated this matter myself. I have looked at Mr Abbott's information. He has now demanded the
minutes of the board meeting; he has demanded to know how they came to their answers; and he
wants to know why the stewards took no action against a driver who was clearly identified as
committing an offence, which if proven guilty is six months." Nothing is done.

ACTING-CHAIR: Is this the Ombudsman you are referring to?

Mr ABBOTT: This is what the Ombudsman has said. The Ombudsman has said that the
stewards made a complete mess of the disqualification. They did not disqualify the horse under any
specified rule. These blokes, if you read their appeals or the actual inquiries, the rule will be stated-—
rule 190 or 191. We could not find that rule in there anywhere. Mr Nebauer just made a complete
mess up. Mr Westwood made a complete mess up. Harness Racing New South Wales has done
exactly the same. What has the outcome been? Absolutely zero. Why? Because they just closed ranks.
They just ignore you. You can understand the stress on two people in their late sixties that do this
sport for fun. They just absolutely love the horses. They have gota sick horse. It is not a matter of,
"Gee, T do not really want to pay the vet bill or whatever. It is: Oh, God almighty, get the vet out
becaiise we do not want to lose that horse."

Ninety-nine of the 100 horses we have got are not much good anyway. But they love the
horses. We have got a paddock with 10 horses out the back. I think only one horse in that paddock has
won a race but they said, "Oh, he was a nice horse. Gee, he was lovely. The kids can ride him." But
they are treated just like they are some sort of criminal. They are the opposition. In my opinion the
authority should be attempting to work with people. It should restructure rules so that everyone gets a
fair go. It should not say, "Look, Mr Nebauer has made a clear error. The Ombudsman thinks so.
Everyone else thinks so. No. We will just close ranks round Roger and protect Roger because we do
not want to admit that we are wrong. We know that those two poor old-age pensioners have not got
the money to take us to court, so blow them. We will just sit here in our little tin castle and they
cannot touch us."

That is what my parents are thinking. My mother has had a licence. She used to drive before
women were actually allowed to drive against the men. My mum used to drive in powder puff derbies.
That is what they used to call them. It was a bit of a joke to see the women out driving. My mum used
to drive in them in the late 1970s. She sat at home that night in the lounge chair and cried and said, "I
think I will just give it away. I will sell the horses and I will give my licence back. We did nothing
wrong and we got cheated."
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I ask you has any steward or official got the right when they are in the wrong to sit there and
say, "We know we are wrong. You prove it in court because we have got more money than you." I
believe that the rule is wrong. Half of the rules that are in that rule book for appeals to the board are a
joke. In my opinion, it should say, especially in our case: "To disqualify or relegate in any way either
pre- or post-race any horse in any capacity in relation to harness racing." At the moment the only thing
you cannot appeal against in the regulations—not a $10 fine, but a serious offence—is your horse
being disqualified. The prize money was $2,200, the horse was $1.80 favourite across Australia. Is
that is supposed to boost the public support of harness racing when a $1.80 favourite is being
disqualified from the race and the driver is suspended? The gentleman on the television said, "That
decision is a joke." What is the public perception of the people sitting at home flicking channels?
They will say, "My God, we’re not going to bet at Bathurst or we're not going to bet on the trots again
because horses that do nothing wrong get cheated out of a race".

CHAIR: I would like to hear from Mr Sarina and Mr Walsh and Mr Beal has documents and
wishes to table recommendations. Mr Sarina, do you have other comments that you would like to add?

Mr SARINA: The hassle is with the appeals is that you are not innocent until proven guilty.
You are guilty straightaway as soon as you go in and you have to try to prove yourself. I think it is
done wrong. It is done down at the authority in front of a bloke that is employed by the authority, a
judge. It should be done in an independent courthouse by an independent judge. It is just like a
kangaroo court. When you go down there, you are down at the same place where they gave you the
first lot of time and you are before a bloke who has lunch with the bloke who gave you the first lot of
time, and you have got no chance as soon as you go down there. It should be done completely away
from there so;that you get a fair go. As Michael Formosa said, we spent a lot of money. We might as
well have just burned it and went and copped our time. My barrister is very good. He said to me, "If
this would have gone to a normal court it would not have made it to the front steps. They would have
thrown it out of court."

CHAIR: Mr Beal, would you like to add anything?

Mr BEAL: Yes, I certainly would. I have a lot of material submitted and that would be
included in the record of proceedings here. In view of the limited amount of time I will try to confine
it to a couple of things. Reference has been made to my "good" friend Mr Nebauer because I will be
handing up a decision in the notorious Inskip case which figures prominently throughout my
submission. That is a classic case of what can and does go wrong. Interestingly enough, the Inskip -~
case shows the difficulty you have got where the appeal is unsuccessful and the disqualification
against the appellant stands. Yet the disqualified appellant seeing the decision notes that there are no
less than seven inferences and, he says, every one of them is erroneous.

He said to me, "The judge honestly has referred to a great number of inferences. He has
assumed this and that and he has attached all this guilty state of mind to me, which is totally wrong.
Can I get an opportunity to have a judge listen to what was the fact?" I said, "I do not know. I will
write to the appeals judge and see whether he will review his decision." I did that and there was no
success. The judge explained that his function in the case had concluded. However, he was kind
enough to suggest that I write to the Harness Racing Authority, which I did. The Harness Racing
Authority under section 19A have had for years the power to review a decision of the appeals tribunal.

It was there at this time.

CHAIR: Is it a discretionary power? How is the power defined?

Mr BEAL: It is not compulsory but the power is there. They are not under a duty but you
can write te them and ask them to review a judge's decision. It certainly is discretionary. The point
about this is that they came back to me saying that they were not empowered to act in any way over a
tribunal's decision, they had no power and they were relying on the Crown Solicitor's opinion. That
stunned me because I had been in touch with the Crown Solicitor's Office for about 45 years and I had
40 years in the public service before I went out in private enterprise. I contacted the HRA and asked to
have a look at the Crown Solicitor's opinion. I said, "It must be a beauty because I cannot follow what
you are putting." They said, "No, you cannot look at it." Then I contacted the Crown Solicitor's Office
and asked, "Can I get a copy of the relevant Crown Solicitor's opinion which said that they had no
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power?" The answer was "No, you cannot." I did not throw the towel in, lie down on the floor and cry.
What I did then, I thought I will have to go another way, a bit of lateral thinking.

I wrote to the Minister at that time. The Minister said, "I have got no power to intervene" and
he relied on the HRA, which was wrong. He said, "I cannot do anything." But, I must say this. I do not
carry a political card for anybody and I am glad I do not because you can retain your independence.
But when I got this advice from the Minister that he had no power, he could not do anything about it, I
said, "Can you help me get a copy of the Crown Solicitor's opinion, Mr Minister?" I went down to his
rooms. He said, "You seem a bit upset about this:" I said, "Why wouldn't I'd be? Here is a statutory
body representing the Crown operating under the direct control of the Minister and it has given me
wrong advice, it has given you wrong advice." He said, "If what you say is true, and it might be"—I
said "thank you"—"I will get that opinion for you", and he did. When I got the Crown Solicitor's
opinion it was years out of date, it was irrelevant. But Mr Inskip, the victim of all this, fails again.

I thought, "Where will I go next?" I went to my local member. He said that he would make
some inquiries. He came back and said to me, "Look, Stanley"—I know him, he is the Mayor of Ryde
now—"nothing can be done." I said, "I do not believe you." He said, "You had better believe me."
Then I had the great success and the privilege of speaking with the Chairman of the Harness Racing
Authority. That was illuminating, I can assure you. He said, "There is nothing that we can do. It is
regrettable." So there you are. I was simply trying to get an opportunity for what seems to be on the
face-of it a very harsh decision reviewed by the judge. The judge said, "No, I am functus officio, I
cannot do anything." The HRA said it had no-power, the Minister said he had no authority. So I go
through this litany of negatives. However, what it does say is that you are in real difficulty. Lo and
behold, in the Inskip case, I 'am handing up a copy of the decision which is a marvellous document
and I hope alt members of the Committee will read and study it because it speaks volumes. Again, I
was landed with the old shibboleth that in this case it was absolute liability.

Here is the fascinating thing about it. What happened was that Mr Nebauer, the gentleman
who was here earlier—and I wish he had stayed because I wanted to not address him—was on his way
to Newcastle and saw a utility with the bonnet up, a float behind it and a gig on the back. Out of
charity he decides to go across and offer help. Wonderful! When he got there he saw that the bonnet
was up. There was no water underneath the radiator, he did not do anything about that. Then he got a
chance to peep in. He said he saw two men, one of whom was either putting in or taking out a tube
from a horse's head. That is what he said. He does not disclose his identity.

He could have walked straight into the float, demanded and took possession of the tube to see ™~
how long it was, whether moisture was on it. He could have had a look at the two fellows, warned
them they were probably committing an offence, grabbed the tube, the buckets and everything he
could find and he would have had all first-hand direct evidence. Does he do that? No. He secretly flies
away and leaves it all to the two unfortunate boys. They drive into Newcastle paceway and there the
stewards swoop down like vultures on a stricken beast. They then confiscate everything. That is what
they should do, of course. He was very nearly an agent provocateur.

The interesting thing is that Mr Nebauer, who was the principal witness, contrary to what the

rules provide that a principal witness should not stay in the hearing of the stewards of this matter, did -
stay. He went better. He put an article in the local Newcastle Herald—it is attached, I have got it—
which indicated that he was there and he was satisfied how a new steward had conducted the inquiry.
It is on the documents he was there. In this article he pointed out that there had been an interception,
but the inquiry had been adjourned and it would stay adjourned until a report was back from the AJC
laboratory as to the matter of any drugs. Then in the same article we have a little bit of a homily about
the evils of TCO, and how important it is that these matters be adequately policed. Unfortunately for
Mr Inskip, Mr Nebauer named him, the case and the circumstances. He put in the reference to the
examinatioii of the drug by the AJC laboratory. By innuendo and implication he smeared Dick Inskip,
no question about it, because the average person reading that would say that Inskip was involved in
doping. He was not.

It gets better because early that morning, the morning of all this, Dick Inskip quite legally
went to a property in the Wollongong area and tubed the horse, which he is legally entitled to do. It is
nothing to do with the harness racing, it is a galloper actually. Instead of grabbing all the equipment
and shotting it safely back home or putting it in a trunk it was left in the float. When the stewards
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raided the float at the Newcastle paceway, they grabbed this. The judge then concludes in a judgment
that this tube and the buckets and all the equipment were found and obviously to the knowledge and
the intent of Mr Inskip were there for use in tubing the horse. It gets better because all that Mr
Nebauer could say was that-he peeped through and he could see a tube coming from the head of the
horse.

CHAIR: What did he peep through?

Mr BEAL: He peeped through the perspex window on the float. He had a secret observation.
All he said was that he did not know whether they saw him or not, the two fellows in that float. I had
them at my home for two hours and questioned them from A to Z and they vehemently denied they
had been tubing anything. There was a tube there but they did not use it. They reckoned that they
pulled up because the radiator was on the blink. Inskip said that he had a ton of extra water because it
was leaking and they did not want it to overheat. I then submitted to the tribunal's judge that even if
these two were lying, Inskip was lying, everybody was lying and Mr Nebauer was a paradigm of
virtue, the fact remains that all he saw was part of a tube in the horse's head. I submitted to the learned
Jjudge that just evidence of seeing a bit of a tube in the horse's head is not evidence of stomach tubing.

You do not have to be a rocket scientist to know that stomach tubing means just what it says,
it is a tube into the stomach. A tube can go down the windpipe of a horse. If it did and got in 18 inches
or so, that cannot be regarded as a stomach tube..I submitted to the judge on the evidence that there
was not sufficient proof that there was any stomach tube effected. But what happens? The old absolute
liability is trotted out again. I thought "God spare me this but here it is again." In the particular case all
he said was that the evidence was adequate by relevant legal authority. He did not identify it, that
would be disclosing it. We then were faced with the situation that there was nothing we could do for
Mr Inskip. I sent it on to counsel. Mr counsel concurred in my own supposition that what was
published by Mr Nebauer in the Newcastle Herald was defamatory. Also on appeal there is a good
prospect of the New South Wales court in equity division upholding the appeal. But Inskip came to
me and said, "Don't fill me up with all this difference between direct evidence and inferences. I have
not got the money."

These people face this all the time. They are people on struggle street, they are good honest
people, they have families, commitments and burdens. And you get this system whereby their right to
liability is snapped away. So much for that. I have here some suggestions. In view of brevity I will
read from them and hand them up. I only made five suggestions. I could write a book but I only made
five.

Dr KERNOHAN: What did those two young men say they were doing with the tube?

Mr BEAL: They said that they were giving the horse a drink of water. It was a very hot day.
I do not know whether they were or whether they. were not.

Mr SARINA: They drug tested that horse, and all the tests came back negative.
Mr BEAL: That is right.
Mr SARINA: And they still gave them time.

Mr BEAL: They gave them six months. These two young men emphatically denied tubing
the horse. They admitted being in the float, but they emphatically denied tubing the horse.

ACTING-CHAIR: Thank you for that information. Mr Beal, could you make your
submission really brief in view of the time? I need to hear from Mr Walsh.

Mr BEAL: I want to emphasise that I have always been a strong believer in drug-free racing,
but I also believe that no matter how commendable an end or objective is, it does not justify recourse
to any means to achieve it. Law and justice are not necessarily the same. Law can be an important
instrument of justice, but it can also be an instrument of oppression. Even in the administration of our
criminal law, criminals and persons investigated for alleged criminal offences are granted the right of
legal representation and the right of having their guilt or innocence determined by an independent
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magistrate, judge or however, and not by police or investigators who were the informants and the
prosecutors who charged the alleged offender.

Why are these two basic human rights denied to people who are licensed under the licensing
provisions of the Rules of Harness Racing? Why cannot these men be given the basic human rights
that we give to criminals? These men are not criminals. With all this TCO2 business, if ever there was
some controversial excuse for dragging people down, that is it. What I suggest is that, except in cases
of unavoidable urgency, such as where a race protest has to be decided without delay, the accused
trainer, driver, et cetera, should be given the right of legal representation. I am not impressed by the
story that they put up about costs. If it involves a cost to give people justice, then incur the cost.
Except in cases of unavoidable urgency, such as where a race protest has to be decided without delay,
the accused person should have the right to have his case decided by stewards other than those who
investigated the alleged offences and decided to charge the accused, after finding on their inquiries
that there was a case to answer. I reckon they could do that without taking on any additional staff.
They seem to have more than enough now.

Suggestion 2 is that an appeal to the Harness Racing Appeals Tribunal be equivalent to a
rehearing and that it not be limited to evidence produced at the original stewards hearing plus
whatever additional evidence the Appeals Tribunal judge decides to allow. This is a really important
poirt. I wrote to the judge, under the rules, and asked that Mr Nebauer be brought to the hearing. In
particular, I wanted to deal with his role in the matter, his stealth, and his attitude in the Newcastle
publication, et cetera. I got a reply back that, yes, he would be there. But when I arrived at the tribunal
the tribunal judge said, "Mr Beal, we have reviewed your application. You will not be allowed to
advert to or bring any evidence in relation to events other than the evidence of Mr Nebauer and the
tubing he allegedly saw." That cut me off right at the base. In that circumstances, I.was not going to
put Mr Nebauer in the box to have him regurgitate exactly what he said he had seen. That would not
have helped. I wanted to get out the denial by Mr Nebauer of the rules, his conflict, the way it was
handled, and what I think was his unnecessary and defamatory publication, which was premature,
especially as there were no drugs involved, and to deal with that case and his stealth. But I could not
do it.

What I am putting here is that an appeal to the Harness Racing Appeals Tribunal be
equivalent to a rehearing and not be limited to the evidence adduced before the stewards inquiry or
what the judge may allow. That is harsh and unconscionable, because here is a person who has driven
in a race and the stewards find some fault with the drive and they drag the person in, and that person
sits there without legal representation, with no-one to guide him, and he is hit with questions by three ~
or four different stewards all at once. Is it not the case that these people, who have no training in the
law, would not be likely to produce the evidence that they are entitled to adduce? I think that should
be altered so that an appeal to the tribunal should be by way of rehearing.

Suggestion 3 is that an Appeals Tribunal judge be expressly empowered to review, before the
parties, a decision made by him or her where an application is made to the judge in a prescribed form
for-such a review for good and sufficient reason. The judge that heard the Inskip case was of opinion
that he could not do anything, that his role had expired. So what we have got here is a judge the victim
of unjust laws, we have stewards overloaded with unjust powers, and licensed personnel the victims of
both of those. Giving full credit to all of those people, the judge and the stewards, it still does not add
up to justice.

Suggestion 4 is that the special power conferred upon the Harness Racing Authority by
section 19A of its Act authorising the Authority to superimpose its decision over and above that of the
Appeals Tribunal be expanded to expressly provide that the Authority's section 19A power still
operate whe_re an appeals judge rejects an application for review made pursuant to suggestion 3.

ACTING-CHAIR: Mr Beal, would you bear in mind the time? Otherwise, Mr Walsh's time
will be curtailed.

Mr BEAL: I am on my last suggestion, and then I am functus officio. Suggestion 5 is that
the stewards be expressly prohibited from issuing in a case part heard before a stewards inquiry, or
likely or possibly going to be referred to a tribunal hearing, any statement implying or inferring that a
named accused in a particularised occurrence might have to face a drug or drug-related offence,
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thereby possibly denigrating or causing damage to the reputation of the accused prematurely. I will
table that, plus the pristine copy of my original letter, plus the decision in the Inskip case. I hand up
those three documents, and I thank you for your patience.

ACTING-CHAIR: Mr Walsh, we have your written submission as well as a number of other
written submissions.

Mr WALSH: I might speak briefly to a few of the items mentioned earlier. Firstly, Mr
Abbott suggested he was unable to obtain information from the Authority. He did try to get that
information under freedom of information legislation.

Mr ABBOTT: Yesterday I spoke to the gentleman who is in charge of that, Mr Kelloway, to
see if I could get a copy of the board meeting minutes which, according to the Harness Racing Annual
Report, are open for inspection if requested. He said he was not aware of it and that he would have to
get legal advice.

Mr WALSH: It has always been difficult to get documentation out of the Authority. I have
here a document from the Freedom of Information Unit of the New South Wales Government, a letter
addressed to Mr B. W. Judd, General Manager of the Harness Racing Authority of New South Wales,
dated 23 August 1990, regarding an FOI application made by me. It says in part that the comments of
Mr Judd appeared to be completely inconsistent with my statement that the "Authority has not refused
access to a document." I do not see how this-can be construed as anything other than a refusal of
access. In my view the Authority has no statutory authority to refuse such a review, and in fact is in
breach of its legal obligations under the Act by refusing to conduct a review. That is evidence that not
much has changed in 10 years.

ACTING-CHAIR: Who is a letter signed by?

Mr WALSH: It is signed by David W. Roden, Director of the FOI Unit of the New South
Wales Government. It has since been wound up. Secondly, the same Mr Abbott referred to appeals to
the Authority. When I was on the board of the Authority I myself, as a director, made an application
for an appeal by Tess Gleeson to be reheard under section 19 of the Harness Racing Authority Act.
That document runs to 14 pages, and I do not intend to read it. However, it does outline the reasons
under the Act for an appeal. The reasons in that particular case were fairly cogently argued, if I say so
myself. The fact is that it got absolutely nowhere. ’ :

I do not believe any other application for a rehearing by the Authority has got anywhere since
the first one. That is why the Act was introduced, because the tribunal was unable to deal with a drug
case involving Mr Hancock, Mr Aiken and a third driver whose name escapes me at the moment.
They were found guilty of producing horses for racing with heroin in their systems. It turned out there
was poppy seed contamination of the feed and they were completely innocent. In order to overturn the
decision of the Appeals Tribunal, it was necessary to change the Act. They did change the Act. They
introduced section 19A, and that is the only time it has been used, notwithstanding that there have
been excellent reasons to use it on other occasions.

-ACTING-CHAIR: This relates to a tribunal decision going back to the board and asking the i
board to exercise its power under section 19 to review that decision?

Mr WALSH: That is correct. The only interest in this is a review of the procedure. I will
table that document. The other thing is our old friend strict versus absolute liability. I am quite sure
that if Mr English and Mr Mullins were here and we put it to them that there was nothing in the Act or
in the second reading speech that indicates that the rules of harness racing are absolute, their response
would be that it would be difficult to secure convictions and people may be acquitted unmeritoriously
if we do not have the power to convict them no matter what. The courts have addressed that sort of
argument. They did so in Hawthorne v Morcam. The judge, Hunt CJ, said:

Neither the difficulty in securing a conviction nor pragmatic concerns about unmeritorious convictions warrant
imposition of an absolute liability. The trend of modern authority is clearly to limit offences of absolute liability, and
the strength of the presumption that the defendant's knowledge of the wrongfulness of his act is an essential element
of every offence has recently been reaffirmed by the High Court in He Kaw Teh's case.
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I think that just about sums it up. This gentleman here said they are treated like criminals. In fact, they
are treated a good deal worse than criminals. Any criminal has the right of strict rather than absolute
liability when he goes before the court. In other words, the prosecution must prove a guilty mind, that
the person reasonably knew what he or she was doing was wrong. If the prosecution fails do that, the
prosecution fails and the person walks free. Not so in harness racing. On numerous occasions, no
matter what you do or what you say, if you are innocent and the tribunal agrees you are innocent, it
does not matter. The conviction stands anyhow. The best you can hope for is no penalty. I do not
believe that is satisfactory. I do not believe that is supported by the law. I do not believe that is
supported by the thrust of the law. I believe if it was tested in the Supreme Court today it would fail.

I have read the Acts. I have read the second reading speeches and I have found nothing that
supports the view that the rules of harness racing are absolute. I believe it would be useful if this
Committee directed a question to Mr English or to the authority or to the department saying, "Where
is you authority, where is it spelt out in words clear and without any doubt whatsoever that the rules of
harness racing are absolute?" If it is there, fine, I am wrong and we are all done for. I do not believe it
is.

The Hon. D. T. HARWIN: Gentlemen, I have listened with great interest to what you have
said-this afternoon. It sounds like there has been very significant cause for aggrievement with the way
appeals have been conducted in hamess racing for a very long period of time. I suppose my interest is
also that some 18 months ago the Department of Gaming and Racing conducted a review of the
harness racing appeal regulation and its operation and asked basically for submissions on whether
people thought it was adequate. As we heard this morning in evidence, it did not get any reply. So, I
suppose I am not so much saying why did you not reply but I am looking at how adequate its degree
of consultatio was in working out whether the regulation could just be remade exactly as it was,
which is effectively what it ended up doing.

The first thing I would be interested in knowing, in terms of correspondence they have had
with us, are any of you members of the Harness Racing Association, the New South Wales Trotters
Association, the New South Wales Standardbred Breeders Association or the New South Wales
Standardbred Racing Owners Association? We have been told that those four organisations were all
asked what their views were. I am interested in trying to get some feedback as to why the department
goes out and seeks submissions on whether this regulation about appeals is adequate and nothing
comes back, yet our Committee was able to find plenty of material pretty quickly. I am just trymg to
understand what is going on here.

Mr WALSH: That is a very good question. I am a member of the UHRA and I was on the
committee for eight years. On Wednesday this week I rang one of the present committee members and
asked him whether he had received any requests from the department or anyone else for a submission
on the appeal regulation.

“- The Hon. D. T. HARWIN: I am sorry to interrupt, but understand this was during 1999. It

was"during 1999 it conducted this. I did not want to put too much hassle on the department. It was in
1999.

Mr WALSH: In 1999 I was on the committee, and I was not aware there was a request.
The Hon. D. T. HARWIN: You were not aware there was a request, yet certainly all of
you—well, maybe not the younger guys, but some of you—would have had a concern about what was

going on back in 1999. Am I right?

Mr WALSH: We put in a fairly lengthy submission back in 1994 on the Racing Appeals
Tribunal when it was up for review then.

The Hon. D. T. HARWIN: Then, five years later, under our State's law it has to be reviewed
again, yet obviously you guys—

Mr SARINA: Were not informed.

The Hon. D. T. HARWIN: There was not any adequate opportunity for input.

REGULATION REVIEW COMMITTEE 58 Friday 2 February 2001



Mr ABBOTT: I think there are three areas. In harness racing everybody éets the Trot Guide,
the Gazette or the Australian Standardbred. If they were advertised in that I can guarantee you there
would have been submissions.

The Hon. D. T. HARWIN: They say an advertisement was placed in the Trot Guide on 29
April 1999.

Mr ABBOTT: I do not know about 1999, but this particular matter could have been more
comprehensively advertised in publications that we would all read. I only know second-hand because
a friend of mine, his father rang and said look at the ad on page so-and-so and I had to look twice to
find the ad. I am not having a personal go at anyone, but if it is not advertised in the publications
people read they are not going to know. A lot of people do not buy the Daily Telegraph on a Saturday,
and I know it was advertised in the Daily Telegraph on the Saturday. '

The Hon. D. T. HARWIN: Are any of you guys members of the bodies I read out?

Mr TREVOR-JONES: Yes. They only just reformed that UHRA. We went to a meeting a
couple of months ago and they are just starting to get it going again. Jim was prominent in it, he was
there that night. There was an overwhelming response. There was a good turn up. It had waned.

Mr MARTIN: I am just wondering if you might rule on a matter of procedure, whether it is
appropriate to do this. We heard today—I was going to say from the horse's mouth, but from the horse
trainers' mouth, so to speak—that generally they do not believe they are allowed legal representation
at stewards inquiries. We heard from Mr English that they could be and when I questioned the chief
steward he said they cannot. When I asked him to give instances he said he would rather not answer
the question.

ACTING-CHAIR: He actually said not many people ever ask for it.
Mr ABBOTT: Because we think we cannot.

Mr MARTIN: Can we clarify that, because I think it is important. Can we note in the
minutes or should I raise it some other way so that we write to him and ask exactly what the situation
is?

ACTING-CHAIR: We can raise that in the meeting we will have following the completion
of taking our evidence.

Mr BEAL: I am sorry to interrupt, but I can add another slice of reality. I was acting for a
harness racing driver and he said he particularly wanted me to be there at the stewards inquiry. I said
that is probably a difficult situation but I will ring the chief steward who is going to conduct the
inquiry and see what prospect I have. I said, "I have been given permission to appear before you at the
stewards inquiry." Much to my surprise the steward concerned said, "Yes, come on over. This is a
matter for our discretion and I cannot answer on the phone, as you appreciate. You arrive here and you
make your application and it will be adjudged by the stewards and if we feel disposed we will allow
you." So, I-hightailed it way out to Bankstown, which is a lovely place to be coming from. When I got
there I made my application and, to my surprise, the chief steward said, "Thank you for your
application. We are going to deliberate on this. Wait outside and in 15 or 20 minutes we will be able
to give you a decision."

So, I waited outside as directed and after about 20 minutes I was called in to the august
presence of the stewards panel, where the chief steward said, "We have considered your application
and I have to inform you it has been rejected." He did not give any great reasons, very few of them do
in that sort of matter, but he said, "As a concession we are not directing you to leave these premises."
He said, "You can wait outside. You stay out there and if your client feels that you could assist him,
he can ask us whether he can leave the hearing to talk to you." He said, "Do you understand that?" I
said, "Regrettably I do, and I will wait to see whether he needs me." I waited out there and he came
out once and said, "This is a big waste of time. I can't be running backwards and forwards. I wanted
you on the spot." I said, "I cannot be there." That was an actual experience of making a formal
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application and being given the shaft. I did not find that very edifying, I can assure you. It was just
like a broken lamp on the boulevard of life.

Mr SARINA: Can I just say something about the same sort of thing. It was all at my expense
when I got this horse impounded. I requested my own vet be present at the time their vet was present
to take the samples, and was denied three times. I was paying for the whole thing. I asked him three
times whether I could have my own vet there. Bluntly, no, he will not be there, he is not allowed, and I
paid everything. That is the sort of thing we have to put up with.

Mr ABBOTT: And if your horse is swabbed and you ask for a sample—and I have had it
done on numerous occasions—my father and I have gone to them and said, "You are testing that
horse, and we have just seen the outcome of this greyhound inquiry, I would like a sample." They said
we cannot have it. It is our horse and our blood, and I said I would pay the vet after, and they said we
cannot have it.

(The witnesses withdrew)

(The Committee adjourned at 5.45 p.m.)
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ACTING CHAIRMAN: The Regulation Review Committee is meeting today to have a short
continuation of its inquiry into the Harness Racing (Appeals) Regulation 1999. We previously met on 2
February 2001.

Today we will be taking evidence from Mr Frank Martin from the Australian Racing Board,
Mr Derek Major from the Australian Equine Veterinary Association and from Mr Brian Hancock and
Mr Paul Fitzpatrick, both of whom are harness racing trainers.

Mr Tony McGrath, President, Australian Harness Racing Council, Mr Peter Baldwin,
Assistant Director Racing, Department of Gaming and Racing, Mr Tony Mullins, Chief Executive
Officer, Harness Racing New South Wales, and Mr Dennis English, solicitor for Harness Racing New
South Wales, are also present and if they wish to address any issues I will seek to make time available.
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FRANCIS ROBERT MARTIN, Reporter and Assistant to Chief Executive, Australian Racing Board,
38 Glen Street, Belrose,

DEREK ANTHONY MAJOR, Veterinarian and President of Australian Equine Veterinary
Association, 5 Price Lane, Agnes Banks,

PAUL RONALD JOHN FITZPATRICK, Professional Horse Trainer, 80 Weelsby Park Drive,
Cawdor, and .

BRIAN PAUL HANCOCK, Professional Horse Trainer, Teeny Lodge, Calderwood Road, Albion
Park, all sworn and examined, and

TONY McGRATH, President, Australian Harness Racing Council,

PETER BALDWIN, Assistant Director Racing, Department of Gaming and Racing,
TONY MULLINS, Chief Executive Officer, Harness Racing New South Wales, and
DENNIS ENGLISH, Solicitor for Harness Racing New South Wales, on former oath:

ACTING CHAIRMAN: Mr Martin, did you receive a summons issued under my hand to
attend before this Committee?

Mr F. R. MARTIN: I did.
ACTING CHAIRMAN: Have we received a submission from you?
Mr F. R. MARTIN: No.

ACTING CHAIRMAN: Dr Major, did you receive a summons issued under my hand to
attend before the Committee?

Dr MAJOR: Yes, I did. -
ACTING CHAIRMAN: Have we received a submission from you?
Dr MAJOR: Yes, you have.

ACTING CHAIRMAN: Is it your wish that the submission be included as part of your
sworn evidence?

Dr MAJOR: Yes. .

- ACTING CHAIRMAN: Mr Fitzpatrick, did you receive a summons issued under my hand to
attend before the Committee?

Mr FITZPATRICK: I did.
ACTING CHAIRMAN: Have we received a submission from you?
Mr FITZPATRICK: No, you have not.

ACTING CHAIRMAN: Mr Hancock, did you receive a summons issued under my hand to
attend before the Committee?
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Mr HANCOCK: Yes, I did.
ACTING CHAIRMAN: Have we received a submission from you?
Mr HANCOCK: No.

ACTING CHAIRMAN: Mr Martin,-under the Australian harness racing rules there is an
absolute liability rule for trainers where a horse is presented for a race with more than the prescribed
level of a prohibited substance. The rule states that an offence is committed regardless of the
circumstances in which the prohibited substance came to be present in the horse. Would you tell us
what the situation is under the Australian thoroughbred racing rules, please?

Mr F. R. MARTIN: Would you care if I got my rule book out?
ACTING CHAIRMAN: No, please.

Mr F. R. MARTIN: Do you want me to read the rule?
ACTING CHAIRMAN: If that would assist, please.

Mr F. R. MARTIN: The appropriate rule of racing is rule 178. It is one of a series of rules
about prohibited substances, but it is the key one and it states:

When any horse which has been brought to a racecourse for the purpose of engaging in a race is found by
the Committee of the Club or the Stewards to have had administered to it any prohibited substance as
defined in A.R.1 (i.e. Australian Rule 1), the trainer, and any other person who was in charge of such
horse at any relevant time, may be punished, unless he satisfies the Committee of the Club or the Stewards
that he had taken all proper precautions to prevent the administration of the prohibited substance.

ACTING CHAIRMAN: So that rule obviously gives a person an opportunity to explain the
circumstances, to explain themselv_e_s?

Mr F. R. MARTIN: Well, not so much to explain themselves, but to prove that they took all
proper precautions. ——

ACTING CHAIRMAN: Mr Martin, from your lengthy experience, do you believe the
objective of drug free racing is compromised by the right of a person to be absolved from an offence on
the ground that he or she had taken all proper precautions, as you just described, to prevent the
administration of a prohibited substance?

Mr F. R. MARTIN: The problem is that it seems to be a self-evident fact that, if a horse has
a’substance in it, he must not have taken proper precautions, so it is a bit of a conundrum really and that
is one of the problems. I cannot remember any recent cases certainly where a person has had a .

prohibited substance found in his horse on race day and he has been able to be absolved from any
offence by proving that he took proper precautions.

ACTING CHAIRMAN: Mr Martin, what sort of consultation preceded the adoption of the
Australian thoroughbred racing rules? That is the first part of the question and the second part is: Are
they compatible with rules of like countries, other countries?

" Mr F. R. MARTIN: Yes.
ACTING CHAIRMAN: "Yés" to the second question?

Mr F. R. MARTIN: I will start with the second one: Yes. The thoroughbred racing industry
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has an international body known as the International Federation of Horse Racing Authorities. Every
racing nation in the world - South America, South Africa, the whole lot of them - meet once a year in
Paris. It is a very serious conference and there is a lot of foregoing preparation for it, naturally.

One of the main results of their conferring is that they have the International Articles on
Breeding Racing and they then have the member countries adopt or refuse to adopt these. They become
a party to or signatories to these Articles of association, much like the United Nations, so they are pretty
well guidelines, and you will find that the Australian Rules of Racing comply with Article 6, which I
have supplied to Mr Jefferis, and Article 6 is the one that bears upon the subject matter that we are
talking about and it says that a horse should not have a drug in it on race day and all that sort of thing.

ACTING CHAIRMAN: Before the adoption of the rules in Austraha, what sort of
consultation process did you go through?

Mr F. R. MARTIN: Well, the Australian Rules of Racing started way back in the time of
James II when they first started racing in England, but especially since about 1916 they have grown like
topsy and they have been improved. Rules that were not workable have been discarded and new ones
have been made. Rule 178 has been through a fair amount of adjustment, I suppose you could call it,
over the last ten or fifteen years. They did have a system whereby the trainers would have to say what
therapeutic substance they had given their horses in the previous seven or eight days and that would be
signed by the club's veterinary surgeon to say, yes, that would be all right, but that did not work at all
because if it came up with proof of a substance in it they had to prove that this drug was a prohibited
drug, so the veterinary surgeon on duty on the day had to accept the trainer's word that he gave it to the
horse, say, three days previously and he would say, well, we will go on what you say, three days ago, it
is okay to race, whereas he might have given it the day before or the same morning, so that was one of
the problems with that and that arrangement was discarded. It is the same rule, the absolute rule, in
harness racing. It looks as though there is an out, but it does not work out that way.

Mr G. F. MARTIN: I would like to pursue the processes in thoroughbred racing in relation
to the role, say, of chief stewards when a person is charged. What sort of hands on role do they have
and what involvement can, for instance, the charged people, whether they be trainers or stable hands,
legal representation - can they have that at every stage through the hearing and then if there is an
appeal?

Mr F. R. MARTIN: First of all, the stewards investigate. Could I explain my background in
racing, stewards' processes and things like that?

ACTING CHAIRMAN: Yes.

Mr F. R. MARTIN: For many years, as a hobby, I worked for the racing stewards as more or
less the secretary and reporter and I came to know quite a lot about their procedures and what goes on.
First of all, they start an investigation and when they get through the investigation stage, if they believe
that there has been apparently a breach of the rules, they confer. There might be seven stewards and -
they confer and say what are we going to do? Someone would move that he be charged under rule so”
and so and then they would call the chap back in and charge him. They are very keen on natural justice
these days and everyone who has an allegation against them must have a full opportunity to state his
case independently, and that is a very dominant factor in all stewards' inquiries. It used not to be until
we had this wonderful appeals system that we have now where judges are appointed. That is the
process getting up to charging. Then the evidence is led on the stewards' side or, in the case of drugs,
vets would give evidence or analysts and vets, and then the stewards confer, having got all the evidence
in, and they either find the man guilty or not guilty. There are quite a number found not guilty. I
suppose about 15 percent would be not guilty, but mostly the charges are well looked into before they
prefer them and quite a lot of pleas of guilty are made. You find a lot of problems with jockeys. We
used to have a jockey named Dittman from Queensland and he was the fairest jockey I have seen, he
would say: I am guilty. Others are argumentative and they will take it to the full extreme.
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Mr G. F. MARTIN: The stewards will do the investigation, lay the charge and follow the
process through, and they also dispense the justice, I suppose, at the end of it?

Mr F. R. MARTIN: Yes, but the point that most people miss: I have always regarded the
stewards' inquiry as a preliminary inquiry; because we have such a wonderful appeal system and they
can have the matter reheard within a week by either a judge or a person very well placed in racing, so
the decision of the stewards is only a preliminary decision because of the organisation of appeals.

Mr G. F. MARTIN: The first question was speaking about Rule 178. We were talking about
absolute responsibility such as they have in harness racing. The trainer is the person responsible as the
registered trainer of the horse I presume?

Mr F. R. MARTIN: Yes.
Mr G. F. MARTIN: But other people can be charged?

= Mr F. R. MARTIN: Yes.

MR G. F. MARTIN: There has been a high profile case just recently in Melbourne in

- relation to TCO, where the trainer had copped a $12,000 fine and I think the stablehand or a strapper or
something got a six month suspension. Is that the standard practice, to your knowledge, in all forms of
racing, thz}t is that not only the trainer is targeted, it can be other people?

Mr F. R. MARTIN: That is quite an unusual case where any other person who was in charge
of the horses was also charged. You are referring to the Skalato case in Melbourne, are you?

Mr G. F. MARTIN: Previously to the trainer of the horse.

Mr F. R. MARTIN: The one that I thought that you were referring to was Skalato, who won
the Caulfield Guineas, then about six months after they conducted the inquiry, and that was boldenone
or - I forget what the drug was, but he, the trainer Conners, was fined quite considerably, and his son,
who was involved in the administration of the drugs, also was fined. He was the assistant trainer they
called him. -

Mr G. F. MARTIN: The case I was referring to was the Freedman case.

Mr F. R. MARTIN: The Freedman case, yes.

Mr G. F. MARTIN: They were similar circumstances.

Mr F. R. MARTIN: Yes.

Mr TURNER: Mr Martin, can you advise the Committee whether the Australian Racing i
Board was formally consulted by Harness Racing New South Wales in connection with the making of
the Australian Harness Racing Rules?

Mr F. R. MARTIN: That goes back a long way.
. Mr-TURNER: It will test your memory.
Mr F. R. MARTIN: Iam 82 and I can go back, say, 40 years. I used to do work for the
harness racing people, for the stewards, so I know both sides of it, and I know that they have always

had, if not official consultation, certainly consultation between committee members and committee
members of the harness racing, or between steward to steward.
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Mr TURNER: Some official consultation, some unofficial consultation?
Mr F. R. MARTIN: Yes, mostly unofficial.
Mr TURNER: An ongoing process right through?

Mr F. R. MARTIN: Yes. Like the Chairman of Stewards will ring up and he will say, "What
is your rule on so and so?" Indeed, I have an arrangement with Tony Mullins of Harness Racing in
Sydney that I send him all of our rule changes every time they are made and that might be four times a
year.

The Hon. M. I. JONES: Mr Martin, for the record please, would you say that Rule 178
works sufficiently well to justify its continuation?

Mr F. R. MARTIN: I would say so.

The Hon. M. 1. JONES: And does the thoroughbred racing industry have any pressure on it
to adopt any of the rules applicable to New South Wales Harness Racing?

Mr F. R. MARTIN: National Harness Racing and New South Wales Harness Racing I
guess?

The Hon. M. L. JONES: Yes.

Mr F. R. MARTIN: No, they have had no pressure. I think it would save a lot of trouble.
When I say that, there is an enormous amount of expenditure goes into the detection of drugs and
proving that the drugs were in the horse, so you have got highly paid professional men, analysts and top
veterinary surgeons. They used to have to prove that it was a performance enhancing drug. Well, that
has gone. It used to be if it has a drug in it that is performance enhancing. That has now been got rid
of and all the authorities now do is they make a list of all the drugs that they will not have in the horses
on race day, and they are drugs that have an effect on what they call the mammalian system. I am not
too bright about what that means but it is something to do with the body of the horse. So in those days,
the vets and the analysts were present for hours at inquiries proving that it was performance enhancing,
and I think the change to saying what drugs we will not have in horses has brought about a great saving
to the racing industry, harness racing and greyhound racing too I suppose, and certainly thoroughbred
racing. Am I making myself clear?

The Hon. M. L. JONES: Yes, you are. I would like to ask your opinion, and I appreciate you
are from the Australian Racing Board and not in New South Wales Harness Racing, but in your opinion
do you think the cost, as you have just mentioned, of identifying these drugs would be so great as to be
an influence in harness racing's adopting the rules that they have adopted?

Mr F. R. MARTIN: No, it never has been and never is. They spend millions to set up
laboratories and things like that. Nobody ever questions that it is not money well spent. I have never
heard it questioned.

ACTING CHAIRMAN: Thank you, Mr Martin. We have got no further questions.
Mr F. R. MARTIN: Could I make a general statement?

ACTING CHAIRMAN: Yes.

Mr F. R. MARTIN: The reason why we hear so much about drugs in horses is that it is very
important for any racing industry, any of the three codes, to have an integrity of the bet, and that is if
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you put your money on, you are not having some horse that you have not backed beating you because it
has a drug in it, and we refer to it as the integrity of the bet. I believe in this country we are very very
fortunate. Nobody seems to question. You hear stories about the Fine Cottons and all that sort of thing
but -

ACTING CHAIRMAN: Something with drugs though?

Mr F. R. MARTIN: This drug question is of utmost importance to any racing industry,
because if people think that horses are being drugged, that they are chemically fit, they are not going to
bet, and that is where the lifeblood is, that is how you keep going, that is how you pay for the
laboratories, by people betting on the TAB mostly these days. So it is a terribly important function.

I find that the people who control racing, the committees and people like that, are people of
high repute. We had a glitch in the greyhound racing in recent times where we had a bent steward who
was interfering with the samples for the benefit of some trainers, but generally speaking, I think even a
layman would agree that the racing industry goes to a lot of trouble to keep it clean and to make the bet
-one of integrity.

s The other thing I would like to say is that the rules of racing have been compiled over many
years, as I say, going right back to James I when he started racing at Newmarket. In Australia we

“followed the English rules originally and now we have got away from a lot of them because we find that
they do not fit in with our country, but they have been compiled with very great thought. For instance,
the Australia Racing Board has an Australian Rules Review Advisory Group, and after the stewards or
the vets or'the racing managers suggest that there should be a change to the rules, it comes to this group,
and [ am an active member of it, and we test it with our experience in different parts of racing, we look
at it and work very hard on seeing it is fair all round, to the participants, to the industry and to the
trainers, the jockeys and everyone else. This process is ongoing, and the rules that are there now have
been the product of a lot of thought by experienced people.

The racing industry in Australia is run by State governments. It has become an important
national industry, and it is said that it is the fourth most important industry in the country. Whether that
is right or wrong, it does not matter. It is a prominent national industry. It is run by seven State
governments or administered by seven State governments and it is an important Commonwealth
industry. It is quite unique. So that if we ever get to the stage where the State Government say, "We _
are in charge of racing and we are going to make the rules", they will make it in New South Wales and
that will give them trouble in Western Australia say. You know how hard it is to get all the State
Ministers together to make an agreement. I believe that if State governments decide that they are going
to start making the rules of racing, it could have a big effect on the income to the racing industry, the

“tax that comes into the State governments.

I think that a lot of thought should be given to keeping apart from the rule making. Not that I
-amsaying that the industry is better than the State governments, but to keep apart from that. Indeed, in
some of the States I have spoken to Ministers for Racing and they say, "Well, we want to have a body:
there". For instance, in New South Wales they have a State Thoroughbred Racing Board and they want

that to take the backwash from the newspapers and everything else, rather than blaming the Minister.

That is my point. I believe that this is an important national industry run by seven States and it
has been run successfully, and I think that the people in it do a pretty good job of making it an industry
of integrity.

~ ACTING CHAIRMAN: Thank you, Mr Martin. Dr Major will you come forward please?
Ms SALIBA: Dr Major, in your submission you have agreed that the TCO, threshold issue

had an effect on the integrity of the appeals process. You question the viability of the existing
arrangement for drug testing in harness racing. Would you like to comment on this? In particular an

Regulation Review Committee 28 March 2001



issue that has been raised with me is in regard to solutions used in testing. Iunderstand that the bicarb
level varies and can give different readings.

Dr MAJOR: Yes, I think, answering the last question first, that is the biggest problem.
Obviously we are focussing very much on the TCO2 issue in this inquiry at this point. Certainly, I
endorse most of what the last witness stated, but there is a big difference between bicarbonates, and I
think every other drug tested for. A bicarbonate is not a foreign substance, it is a naturally occurring
substance, and that is the crux of why it has become such a complex issue, that we all have a certain
level of bicarbonate in our system, otherwise we die. In fact, if we get less than a certain level, we get
terribly sick. That is the difficult issue with bicarbonate. And certainly the AEVA fully agrees that
there need to be steps in place to control illegitimate manipulation of horses formed by administering
bicarbonate, but we do need a system which at the same time is fair and reasonable in detecting this
administration.

Certainly my views have changed in the last twelve months from when I first became
particularly engaged in this issue. At this point I am certainly very committed that the current rule runs
the risk of penalising innocent trainers. I am not here to point blame, but it is my view that between the
authorities, which have set a threshold level of 35 millimole of TCO2, and the laboratories, which are in
good faith testing the levels, there is a breakdown in fairness and justice in the system.

I am not a lawyer, but in the information sent to me with regard to this Committee there were a
couple of items that I came to note, in particular in the regulatory impact statement. 3.9 says that
persons deprived of their livelihood can seek independent review and I am not comfortable that they
have access to such an independent review of the fairness of the rule. 5.29 states consistency in natural
justice for appellants. I am concerned that natural justice may not be served. 7.2(d) requires us to
ensure fairness and quality of decision-making and I am not comfortable that on this TCO2 issue these
ends have been served by the current rule. Under the Harness Racing (Appeals) Regulations, on my
reading - and I am not a lawyer - there is no opportunity to test the validity and fairness of the rule.
There is opportunity to question whether the stewards applied the rule correctly and, in fairness to the
stewards, that is their job, just as a policeman is there to determine whether a motorist is speeding, but
he is not there to decide whether 100 kilometres an hour was too fast on the day. I cannot see any
opportunity to question whether the rule was a fair rule.

Over the last twelve months my opinion has actually polarised to some extent. I have had an
opportunity to review a lot of the scientific evidence and I am of the opinion that the overwhelming
weight of scientific evidence is that the existing rule is flawed. In the case of the two trainers - Mr
Martin's private members bill specifically nominated these trainers - I am concerned that, even on the
balance of probabilities, it has not been shown that they have offended, in other words administered
TCO2 (bicarbonate) to their horses, and that is.in.a very large part why I am here today in response to
this inquiry's request. Nevertheless, the stewards have to apply the law. The law says 35 is the
threshold and the laboratories have reported that the threshold has been exceeded. It is an almost
‘mandatory twelve months' suspension for any trainer found with a drug offence in. New South Wales
and, as I said, these items of natural justice and quality of decisions do not really get a say.

~ Ms SALIBA: With the 35 millimol level, is that standard across all the codes of racing?
Dr MAJOR: Harness Racing New South Wales has a lével of 35. They have an allowance
for the uncertainty of the machine which takes what is called the action level up to 36.2. One State
takes it up to 36.4. Thoroughbred administrations throughout Australia have adopted a level of 36,
which also makes allowance for an uncertainty factor. Elsewhere in the world there are either no
thresholds specified or the threshold of 37 millimol is specified.
Ms SALIBA: So that is elsewhere in the world?

Dr MAJOR: Elsewhere in the world. I should actually qualify those remarks too by saying
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there is no gold standard for TCO2. We know exactly how long a metre rule is; there is one of them in
Paris I think which is the standard and every other metre in the rule is compared against that. There is
no standard for TCO2 and really every laboratory on every day everywhere in the world will have
slightly different methodology and results for measuring the same substance, so we are not really
comparing that 35 against a gold standard and there is really quite good evidence that it has varied, that
the way the laboratories, in the best of faith, have measured this number has varied over time and across
Australia and across the world there are different machines; there are different methodologies and there
are different standards. .

Mr G. F. MARTIN: As a vet, would you say there is any justification for the different levels,
say, in thoroughbred to standard bred horses? Is there any particular difference?

Dr MAJOR: There are no documented factors which would cause standard bred horses to
have different normal levels than thoroughbred horses and the evidence points to the contrary.

Ms SALIBA: What is a normal level? Would these levels that you have given be the normal
-lgvel of an animal before it has had any--

el Dr MAJOR: The normal level is unknown. This is one of the big difficulties with the issue.
- AWe-do not have, let's say, 1,000 horses about to go into a race that we can test, measure them all,
-average them and say: This is the average and this is the range. That is one of the very big difficulties.

Now the best studies that have been conducted are either horses at rest, which might be
standard bred or thoroughbred, at rest in a stable, or what is called pre-race testing results. Just to give
you an idea, the average is between about 30 and 32, depending on the test and depending on the actual
sample taken. Now a difficulty with the pre-race testing is that obviously the reason for testing is to
determine whether there are drugged horses, so they will be included in the average, and of course
nobody is going to say: Yes, I gave my horse a dose of bicarbonate. The argument against the former
test methods was that the horse is at rest and in a stable and there are a lot of factors that we know can
vary TCO?2 in horses that go to the races that are not considered in a horse at rest and there are also a
number of other factors, such as geography, feed, training methods and so on, that can vary a horse's
"true" TCO2.

Dr KERNOHAN: 'Dr Major, you have indicated that you are unhappy with the situation, but
what changes do you think could be made in harness racing that would benefit the appeals process?

Dr MAJOR: It is a very difficult question and the last thing I think the AEVA would want to
do is to actually say: Let's not test this at all; it is too hard. There is very good evidence that trainers
have attempted to manipulate the system in the past. Early surveys did show that. I do not believe that
~--happens to any great degree now. We need a rule in place, but I think we have to firstly acknowledge
“ftiat in the current testing, which is a single pre-race plasma TCO2 level, it does not matter what level

we set, there is a statistical likelihood of an innocent overage. If we make it further and further away -
from-the mean it becomes smaller and smaller, but there can be a horse who is over and the trainer has
not meddled with the horse in any way and there are a number of horses now documented in Australia
and around the world which, under good controlled conditions and observed enforced conditions, have
gone over the levels which are currently in the rules of racing, so I think that makes the rule
unsustainable in terms of natural justice and standards of quality decisions. To actually suspend a
trainer for the mandatory twelve months when there is a statistical likelihood that he might be
completely innocent I do not think meets those requirements.

There are other possibilities for confirming administration and these involve further testing of "
the same sample, testing for other substances in the blood and repeated testing - in other words, seeing
what happens over time to the sample - because if the horse has just had something dumped in its
stomach and you measure it now, it will be a little bit different later on. There are urine tests; there is
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what is called fractional excretion of electrolytes. In my view, the way forward is to firstly recognise
that the current testing has a statistical likelihood of innocence, and I think the penalty system has to
reflect that. It may be that in integrity for the punter we do not want those horses starting in a race. It
may be that we have to test them before they race and say "I'm sorry" or even tell the punters that the
horse's level is 37 and unfortunately he can't start the race. If the punter considers it that important,
perhaps he should know all the horses. If we then say to scratch the horse out of the race and we take
him away and perform further testing, I think most scientific experts would consider that it is possible to
actually confirm administration. If they can confirm administration, twelve months is fine by me; that is
not my issue. The AEVA strongly feels that the current process is flawed.

Ms SALIBA: It would still be affecting a trainer's livelihood, in a sense, if you are
withdrawing them from a race prior to running or after they have run. It would still affect their
livelihood. It would not have a long-term effect, but it would have an immediate. impact on the chances
of them winning that race.

Dr MAJOR: Yes, that is where natural justice comes in. Again, I am not a lawyer, but I
think we all recognise levels at which natural justice must come into play and I think most trainers
would accept that there is a risk that they will not get their horse to run: The truck might get a flat tyre;
the horse might go lame; the vet might for another reason actually advise the steward not to start the
horse. I think they will accept a certain risk, trainers are risk-taking people, but I think we need a
review process that actually can consider later whether in fact that level of penalty is applicable. It is
the same as the football field: If there is a knock-on or a scrum, we cannot have a judge and jury
determine whether the referee was correct, but we can, before we affect somebody's livelihood, review
the evidence, perhaps video evidence, whatever.

Dr KERNOHAN: Dr Major, in your submission you have reservations about the value
placed on evidence from professional experts appearing on behalf of industry participants. I gather you
feel it is not accorded adequate significance. Would you like to elaborate on that?

Dr MAJOR: I have not personally attended an Australian harness racing inquiry or appeal - I
have attended a number of Thoroughbred Racing Board appeals - but I have certainly heard the process
involved in harness racing, and I am not pointing the finger at anybody but merely reiterating what I
said earlier, that the job of the stewards is to enforce the rules of racing, so we can have copious
amounts of very good quality scientific evidence presented at the stewards' inquiry and (a) the stewards
lack the resources and the ability to adjudge the evidence and (b) in spite of all the evidence - it can be
overwhelming - they are there to enforce the rules of racing and they may find that there is remarkably
good evidence, but in fact that the trainer still transgressed. When it comes to the appeal stage, once
again the appeal judge can only really determine whether the stewards have effectively applied the
rules. He again cannot hear the evidence.

One of the difficulties, of course, is the actual structure of the stewards'.inquiry and our
association is not really very comfortable. with the way that the.inquiries are.structured. There is a chief
steward in general who is conducting the inquiry, but it is a little hybrid between an inquiry and a trial
in fact. He will ask questions and then he will deliver a verdict. Generally the only people allowed ifito
that inquiry are the trainer and the veterinarian. It is unclear whether the veterinarian is in effect an
advocate for the trainer or in fact he is an expert witness. The problem is that there just really is not the
opportunity at either the inquiry or the appeal to actually hear and give weight to the scientific evidence.

Mr G. F. MARTIN: The views you are reflecting here are basically your association's views,
are they not?

-

Dr MAJOR: As the president of the association.

Mr G. F. MARTIN: That is the official view of your organisation?
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Dr MAJOR: It is indeed. I should also point out that I am a member-of the Australian
Harness Racing Council TCO2 Review Committee. We have met and reviewed evidence in
confidence, and I am not in a position to go into that, but I am here on behalf of the Australian Equine
Veterinary Association reflecting the members' views.

ACTING CHAIRMAN: Throughout this inquiry we keep hearing about the 35 and 36.2
issue. What is the relationship of the figures of 35 and 36.2? What is the margin of error?

Dr MAJOR: The uncertainty measurement is a hotly debated issue and it is a very complex
one and it is one that is really beyond my scope, but what it relates to is the fact that we can get a
sample and put it in the same machine on the same day again and again and again and it will give us a
slightly different number every time we do it. That is a fairly standard scientific observation. I think if
you sent somebody out to measure something with a ruler and you said to do it ten times or asked ten
people to do it, they would get slightly different numbers.

Uncertainty measurement is an attempt to accommodate that, and it is calculated at the
moment as 1.2 millimole, so in fact while the rule says 35, the action limit is 36.2. In other words, they
+will not act until they get to 36.2 because it is only at that level they can really be comfortable that 35
“has been exceeded.

ACTING CHAIRMAN: Thank you, Dr Major. I would like to ask Mr Hancock to come
forward.

The Hon. D. T. HARWIN: Asa leading trainer, what do you see as the strengths or the
weaknesses in the appeals process in harness racing in New South Wales?

Mr HANCOCK: 1 think our appeals programme is pretty good. I am not a guy that does
appeal. Ihave had over 30 years of driving horses and I think I have appealed about twice. If you are
guilty, you are guilty. It is like Mr Dittman, if you are in the room and they know you are guilty, and
they all say you should never say you are - you are always not guilty, but I just feel the appeals program
is pretty good in a lot of ways. You have all sorts you can go to.

The Hon. D. T. HARWIN: In evidence that we have had previously from other trainers and
other industry participants generally there have been concerns about stewards being both the
investigators and adjudicators of offences. How do you feel about that issue?

Mr HANCOCK: The stewards have their job to do. We know the rules. We are driving to
those rules. Stewards, I think their job is - we have got to have them, as I said. I do-not know. Mr
Jefferis rang me about it to come in today and it was one lunch time actually, and I said that I would
“come to this appeal with the TCO thing.

I get quite upset with it in a lot of ways, with the drugs and that in the business. I do not feel
they are strong enough, the penalties and all that sort of thing, because I am a horseman, I am an
uneducated sort of guy and this has been my business for the last 30 years and it has been a very good’
business to me. I have worked hard at it. We do 18 hours a day and all that sort of thing, and a lot of
these guys come along and all of a sudden they are sitting out three wide beating you. I think I can
drive a horse all right, and all of a sudden you find that they are cheating. It hurts you. I am talking on
all this sort of thing. I think the harness racing have their own rule book. They are our rules, you sign
them. If you do not want to play by them, you are out. If you get caught, you can go to a High Court,
you can go anywhere you like, to fight to take someone's livelihood off you, but he has been cheating. I
say it is"TCO. There could be three or four guys innocent of it. I am not saying that.

I have had horses test - I had a horse at Harold Park one afternoon. He tested up really close,

and it was when we first started testing these horses, and they tested him three times and he was right,
but the next day I went home and rang the owner and I said, "The horse has got to go." He did come
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from a bicarb trainer. .

Because what you have got to understand is we had this bicarb on the scene a few years back,
it just arrived, and everybody is bicarbing. They are cheating these horses with - some was going 250
grams of bicarb, some was going 500, maybe even go better. People do these things; it is a natural
thing. This bicarb coming out, it is just - excuse the French - it just stuffed everything in our business.
We had new records, there were horses running new records, all false records, guys winning 200 races
and all this sort of thing. All our records went out the book, just went out, and all through this. It was
just a common thing. You go to Harold Park and people are giving these horses water and water, and
buckets and buckets of water. It is not natural. We have got things in this business that I am - as I said
to you, I get upset with it.

I did not want to come today because I am - if you make the TCO2 level 35, if you make it 37,
let's make it 38. Why be here all day doing it? Let's make the level 38. These guys will do it. What
will you do with a guy that makes it 39, he gets a 39 level? "I did not use it. I had the vet here." The
vets are working on a 35 to 36 level.

It is just, with the Olympic Games, we come here, we are the cleanest Olympic Games in the
history of the sport. That girl won a gold medal. They took it off her because she:cheated, and that is
the way I look at it.

We can sit here. We are wasting all your time and our time with this TCO level, and there is
no doubt, if you had all the guys here, there might be three or four innocent guys, but the other 90 per
cent of the guys they have got up on a charge for getting near the fine line, because people are going to
play the fine line, they are going to walk the tightrope. They will say, "It was not me. I did not do that",
and all of a sudden these guys that are not doing it, and they detect the drugs, their horses lose legs. I
have seen it. They cannot win a race.

I can go back seven years ago, we went through the worst thing in our business. I could not
buy a horse for seven years. I had people beating me that I know they cannot train a horse and I could
not say to my clientele base, "We will go and buy that horse and go to the races", because the simple
reason is I could not beat them.

That affected my business. I have got a clientele base, I have got four people in my yard I
have sent accounts to for 30 years. How many businesses do that? 30 years I have people I have semnt
an account every month to them, and I could not go and buy those people a horse. They are great
people, they are great businesses, and that is what happened to our business. I think the sooner this
business and our authority, our powers that be, sit down and make rules stand -

There is Lee Freedman just fined $12,000. A bloody kid gets the wrap. The kid got the wrap;
he took the six months. Now, whose responsibility is that? Whose responsibility is the horse? He is
my horse; I am responsible for him. There is Clarry Connors; he ran a $500,000 race for these people.
The owners are suing him for the prize money, because they want that horse presented drug free.

Ms SALIBA: I am a little concerned about the fact that with TCO, the bicarb thing, that the
animal produces a certain amount on its own.

Mr HANCOCK: Yes.

Ms SALIBA: I see it a bit like cholesterol problems that humans have. Some people produce
more than others and the only thing I am concerned about is not giving a trainer the opportunity to be
able to prove that it is not something that has been administered to the horse. In evidence taken
previously some of the industry participants have expressed concern about the rules that prohibit a
trainer from having legal representation in the inquiry room. What are your views on the issue of
having legal representation? Do you think that this matter could be addressed in the same way that it
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has been approached in other sporting arenas where representation is allowed? -

Mr HANCOCK: I think you can get legal if you want to. You can get legal advice. With the
TCO level in a horse, as the doctor would say, you can get a blood count done on a horse and you never
heard of this bicarb, ten years ago you never worried about bicarb levels, but now the vet will tell you
your horse's bicarb level is 26, 27, 28, 29.- Very seldom you do a horse in work at home and his TCO
level, his bicarb level, is over 30. You might get some where it might go to 32. A great example is a
horse I just raced, it just won two million dollars, and I was in an inquiry or sitting on a committee with
one of the leading stewards, our leading steward. I said to him, "What was Our Sir Vancelot's TCO
level all the time?" He said, "I can tell you now. He is retired 32. And he raced at 32 all his life", and
that horse won $2 million.

There is no doubt that bicarb helps some horses and others it does not, and the doctor would
say that. Some will run through the wall with it; some it does not make any difference to them. This
TCO thing is just hanging around with us and we have inquiry after inquiry and we just waste our prize
money. All these inquiries waste our prize money, and that is the thing we are here for. We want to
survive and get our prize money at a nice level that owners can be all happy and the trainers and their
families can get a living, but this inquiry, this today, we can raise the TCO. As I said, I get upset about

“4t:“We can raise it, but when we get some guys who cheat again, are we going to be back in four years
~time, are we going to raise it again?

ACTING CHAIRMAN: This inquiry is not specifically about TCO. It is about rule making
and we have a legislative charter.

Mr HANCOCK: I am sorry. I will settle down.

ACTING CHAIRMAN: That is all right. I just wanted to make it clear. It comes up in the
broad course of our inquiry, but this is an inquiry into rule making and fairness and justice.

Mr HANCOCK: Yes, well, I would be no good at making rules, because I feel I want to go
to work, get an honest day's pay and do the right thing by the public. As the first speaker said, the most
important part are the people out there who are putting the money on the TAB and our integrity.

Harness racing, I am proud of it. We went through a thing seven years ago with guys cutting
holes and all that. You felt embarrassed. You felt sad for the business; you felt sad for the people in
the business. That guy got life. IfI had my way, I would have gaoled him. You have got to think of
the integrity of the business. It is the integrity of you people in your business. And our harness racing
is a great business. I love the business and, as I say, it has been great to me. Harness racing has been
great to me. I have travelled the world with it and I have met great people and I am proud of it. I am
‘proud to go down the street and I am proud to go anywhere I like and say my business is harness racing,
and the integrity of the whole thing is the most important thing. We just buried a great Australian the
»other day and the first thing you want to remember is integrity, and that is what we want to be in. These
guys, our authorities working at it hard and all that sort of thing. We have all got families. Like, Paul:
got has two kids now in the game. It has got to be that way. '

We have got our rules and we are guided by the vets on this, but our rules - some are old
fashioned there, is no doubt. We have got to look at rule changes and all that sort of things, but our
business is a great business.

Mr G. F. MARTIN: Can you understand also that the integrity of the industry needs to be
protectéd by having its due processes, its rules and the way it is operating seen to be meeting modern
standards of fairness, justice and all that. We are looking at that. It is like a two edged thing from that
point of view.

Mr HANCOCK: I realise that, sir. Iknow it is a two way thing. We have got to have our

Regulation Review Committee 28 March 2001

13



rules; we have got to be strong. We do not want people breaking the rules. If people break the rules,
that is what they are going to get, and they know it is in black and white, you break the rules, you are
out the door.

The Hon. M. I. JONES: Mr Hancock, you were present when Dr Major and Mr Martin
passed comment on the rules of the thoroughbred racing industry and the problems of the harness racing
industry rules. We appreciate your comments and what you say about working within the rules and the
integrity of the industry, but do you feel there could be any benefit to the harness racing industry to
adopt similar or the same rules as the thoroughbred racing industry?

Mr HANCOCK: I have to say New South Wales is the strongest State in Australia on
penalties. We are the toughest in harness racing. You talk to any guys interstate and they shudder
when they come here. They know the penalties, that is what it is, and I think our rules are the toughest
in Australia in three codes and I feel protected by that. I think you will find that overall our rules in
New South Wales are pretty tough. They could be tougher. I got upset earlier, I know that, but--

ACTING CHAIRMAN: You were passionate.

Mr HANCOCK: Yes. We want the integrity of the business, we want fair play. I do not
come through Newtown every Friday night, battle through King Street to go to Harold Park and give it
up. We are talking about rules. In this day.of suing people and all this sort of thing, it is going to turn,
and if I run second, a horse beats me in a $100,000 race, you might get a positive test, but the people
might have something on the horse, you know, like with Clarrie Connors. The owners are suing him. It
is frightening. The vets are going to be called in. If we do not get a hold of this and fix it, it is going to
turn into a terrible thing in the next five years, I can see it.

The Hon. M. I. JONES: You just mentioned things being fair. Is the current lack of appeals
process fair?

Mr HANCOCK: Well, you are talking about something different. - As I said, I have appealed
twice in my life I think, or three times, in thirty years. I have driven over 2,000 winners. IfI interfere
with a guy or something like that, I will take the time. I have had my eight weeks, I have had my
fortnights, I have had my months, I have had all that. I have been down the road, and you are there and
that is what it is, but I feel every time I have been to the forum I have had a fair go, a fair hearing. I
have never had a positive swab. I have won over 800 races at Harold Park and have had 800 swabs, S0
I have not been in the process of going there and I have always said to myself and to everybody: IfI
ever get a positive swab, I will walk out of the business, because I know I have not done it. I will close
shop, and you can take that in writing. I will do that because I think if someone has come in and done it
to me, I do not want to mix with those people and I will walk away from it, and I can walk away from it.
That is the way I feel about the whole thing. I just don't want to know.

These animals can't talk to us. I am a horse lover. They.don't know.you.are going to put
something in their food, they are standing there and you can do anything to them. The doctor has to be
a horse lover, he works with them every day, and we all are. These animals are dumb animals. You are
putting tubes down them - nobody ever thinks about that. We are working with animals, we are not
working with humans, like an athlete who does something to swim faster or dive. We are working with
a dumb animal, a lovely animal to work with. Sir Winston Churchill says: An hour spent with a horse a
day is an hour wasted. We are working with animals every day. The people love them; they are
passionate. You get something wrong, you call the doctor, and the TCO2 level, you have no idea what
bicarb does to horses. You put it in a frying pan and clean up pots and pans with it. Just think about
this before making decisions on whether you are going to lift it up higher or whatever, please think
about it, and the doctors have to think about it.

Dr KERNOHAN: Mr Hancock, I appreciate very much your thoughts on integrity and the
necessity for integrity and, as a person who has the same thoughts myself, if I am accused of something
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that is wrong I like the opportunity to be able to explain. You have said you would walk away from it,
but do you think that is really fair if you know in your heart that you are innocent and there is no chance
under the current system for you to say anything or prove it?

Mr HANCOCK: Madam, the thing is I have a security guard who comes to my place four
times a night. I live on a farm. I am paranoid about it; my wife is paranoid about it. We look at
everything we do. As I say, a security guard comes to my stables four times a day, seven days a week,
every day of the year. I feel sorry for some of these guys, When one case happened I said ring the guy
and tell the steward to take the horse and lock it up and test it, and the guy didn't do this. He was
always going to get twelve months, they are our rules. He did not do that and that horse might have
been quite innocent. Locking the horse up, testing the horse for five or six days down at Camden, the
guy would not do that.

Ms SALIBA: Is that a way of proving your innocence then; you could actually prove your
innocence by doing that?

Mr HANCOCK: Well, if a horse has a high bicarb reading and they say you have a bicarb
level at the racetrack, take the horse and lock him up. It could go the other way and when he goes back
n could back go lower, there are two ways of looking at it.

Mr G. F. MARTIN: Generally, given your long experience and high reputation in the
industry, would you say that your brother and sister trainers are as aware and as well educated on the
drug issue as yourself?. Is it generally all the trainers who are aware of what the rules are?

Mr HANCOCK: I think you will find 100 percent of the trainers know what the rules are.
They know what the rules are, they know what the rule book is and all that. I run my shop and the other
trainers run their shop. I think you know the rules when you come in. As I said, the rule books could
be changed. We have had some cases over races and inquiries that have cost something like 700,000
out of the authority. That is taken off us, off the fair dinkum trainer who is out there working hard
hours and presenting this article so that the Government can turn money over out of it and all that sort
of thing, but everyone runs their own shop.

Mr G. F. MARTIN: Do you think that there is enough done by the authorities or there could
be more done or there would be any advantage in running some sort of drug education program in __
relation to horses and trainers on an ongoing basis for new people coming in, or do they just have to
pick it up as they go? Is there any value in doing that?

Mr HANCOCK: Well, we probably do that now. We have our seminars, we have our
schools. Some have forty kids at home three times a year. Things have cleaned up in the last five
.Yyears, I have to say that, and it is full respect to the authority. They took a strong stand and really
‘Cleaned it up. It has confidence back in the business, a lot of confidence back in the business, and
) through that they have done that. I worked my butt off to break the record at Harold Park, 62 races for
a season there, and I beat Kevin Newman and Pete Frost, both great horsemen, and my staff and I, we.
worked our butts off, and I kept it for a while. Two years later a bloke came along and won 100 races
in a season.

Mr G. F. MARTIN: He might be a genius.

Mr HANCOCK: Well, he might have been, but the guy wins one or two races a year now,
and so the authority sort of said what's going on and woke up. As I said, in harness racing in New
South Wales I honestly do believe we have the toughest laws and we are the toughest drivers in
Australia and I hope we never go back the other way. We have to keep the integrity in the business in
New South Wales. We are the biggest State and we do it that way.

ACTING CHAIRMAN: I would like to call Mr Fitzpatrick, please.
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Dr KERNOHAN: Mr Fitzpatrick, as someone who is also a leading trainer, what do you see
as the strengths or the weaknesses in the appeals process in harness racing in New South Wales.

Mr FITZPATRICK: Well, I think most of the trouble with people speaking about having
legal representation really only deals with drug charges, if they have a positive test and they require
legal representation with them in that respect. I think if they have committed some sort of driving
charge or something like that, there is no problem in the appeal system, it is very good. The judge has
two people with him to give him advice and the amount of times that I have been through it it has been
very good. With drug free racing and drug charges, that is where they have the problems and that is
why they want legal representation because the stewards really have a job, as Dr Major said, when you
go to an inquiry on drug free racing with a positive test, 99 times out of 100 you will be penalised
twelve months or less disqualification. When it then goes to an appeal with a judge, what is he going to
do? You cannot present new evidence, so he can only really go along with what the stewards have done
and the stewards' job is to enforce the rule, which is if you have a positive test you get penalised, here is
your twelve months' disqualification. I don't know how you read it really, but as far as our appeals
board, when you go through other charges, there is no problem with it at all, it is only the drug free
racing.

Ms SALIBA: Are there any issues with harness racing that you think unnecessarily generate
appeals?

Mr FITZPATRICK: Really the TCO2 is the one, unfortunately. I am like Brian, we want
drug free racing. I think the main thing that we have difficulty understanding is that the vets cannot
come up with the right answer. We have vets on this side saying it should be 37 and we have a vet who
represents the AJC saying it should be 35. They are the best vets in the land and they cannot come up
with the right answer. All we want is a fair level that protects the innocent, that is all we want, and I
don't know whether 35 is that level - Dr Major might know - and I don't really know a lot about it
because I am a bit like Brian, I have never been to one, but they say because the TCO2 has been tested
in a different way the levels have changed. Surely, I would think, you would know that, if you change
the system and the levels, you would have to see change. If they cannot get together and work that out,
well, what chance have we got? Whether it is 35 or 37, surely they must be able to come up with the
right answer. But I am like Brian: If it goes to 37 there will be people trying to get 36.8 and they are
the ones that are going to get caught.

Ms SALIBA: Do you have any problems personally complying with the current rules in
harness racing?

Mr FITZPATRICK: No.

The Hon. M. L. JONES: I would like to ask you similar questions to the ones that I asked Mr
Hancock. I think you have probably already answered them. You are quite confident in the appeals
process being appropriate?

Mr FITZPATRICK: Well, as I say, everything other than drug free racing or a drug positive
test, I think it is good, but when you go in there - and we will speak about TCO2 or some other positive
charge - the stewards nearly automatically will give you twelve months' disqualification or something
like that because that is their job. You broke the rules and you are responsible for that. If you can't
prove that something has happened, you are going to be found guilty and you will get a disqualification.

When you go to the appeals tribunal you really cannot present fresh evidence and there is probably no
more evidence to present anyway, so what is the judge going to do? He can't do anything about it.

The Hon. M. I. JONES: What would you say about not being able to have your solicitor
with you at the time of the inquiry?
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Mr FITZPATRICK: Well, I mean I think the solicitor is only goingto get you out on a
technicality, he would not be going to get you out of it whether you are guilty or innocent, it is only
going to be a technicality that he is going to get you out on.

The Hon. M. I. JONES: With this discrepancy which has been bandied about this morning
that it is not an easy thing to calculate and there may be an appeal to the inquiry on the basis of the
possibility of measurements not being accurate, those sorts of issues, do you not think that natural
Jjustice might be denied by not having a legal representative at the hearing?

Mr FITZPATRICK: It is very difficult for me to say because I have not been there, I have
not been in that position.

The Hon. M. I. JONES: But you are in an industry where you talk to a lot of your colleagues
about these sorts of issues, surely?

Mr FITZPATRICK: Yes, but they all swear they are innocent, and probably quite a lot of

them are, I am not saying they are not. I think this is the problem. Where Dr Major said it's got to

-protect those innocent people, which when a horse goes to the races and it gets stirred up or it gets a

“+irus or certain aspects like that, the TCO2 level lifts, and although at home when you get a blood done
they give you a bicarb level, the level of the amount of bicarb in the horse, that is not the same level as
the TCO2, it is a different reading, and it is-only just lately that we have been able to take a sample of
our horse's blood to the AJC and get that tested. That has only just come of age probably in the last few
months, but, as I say, when you take that horse to the races really you have no idea what its TCO2 level
is. It could be the first time we have raced the horse and we do not go and get its TCO2 level tested
because we don't give him anything to lift his TCO2 level up.

The Hon. M. I. JONES: Given that scenario, let's say the horse wins and its level is too high
and you are facing loss of livelihood for twelve months. Surely, wouldn't you think it would be
appropriate if you are going in front of an inquiry which, by its nature, tends to intimidate people?
Don't you think it is reasonable that you should have legal representation there, either to make your case
for you or to assist you to make an adequate case, because of these things which may happen to a horse
just prior to a race?

Mr FITZPATRICK: In that case, and you are talking to me, who does not treat his horse to
lift his bicarb levels, I would say no, because there will be a reason that horse's level is high. He would
either be a high horse himself, and I would say that would be the main reason, because if they took that
horse and took him to the university and kept him there, his TCO2 level would probably be naturally
around about 33-34, and then when he went to the races and the float trip and all those other aspects

-which can lift your TCO2 level, he would be naturally a 35 horse and that would be picked up when he
is put under guard. So I do not think the legal representation would help.

The Hon. M. I. JONES: For you to explain that to the inquiry, is it not reasonable that you
could have a legal representative with you doing that?

-

- Mr FITZPATRICK: You have all the evidence from vets and so on that this has happened. I
do not really know, but to my thinking, I really think once you get to a stage like that, where you have
your solicitor with you and the authority has their solicitor, it becomes a legal battle, it is a technicality
that you are getting out on.

The Hon. M. L. JONES: Just continuing this example, your livelihood is on the line for
twelve months.

Mr FITZPATRICK: Right.

The Hon. M. I. JONES: You can stand there almost naked in front of the inquiry or you can
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have somebody there who is better experienced, to help you withstand this sort of thing. Is that not
true?

Mr FITZPATRICK: No, because in my case, I would know that there is something wrong.

The Hon. M. I. JONES: You know there is something wrong and you want to explain that to
the inquiry. If you have never been in an inquiry before, you might be intimidated by it.

Mr FITZPATRICK: Possibly, yes.”

The Hon. M. I. JONES: You might get flustered and so on. What I am saying to you, is it
simply not reasonable that you should have some assistance there, somebody who can help you?

Mr FITZPATRICK: Some people cannot speak at inquiries.
The Hon. M. I. JONES: Yes, that is right. So you would agree there is a good reason?

Mr FITZPATRICK: In that case, if some people at an inquiry just cannot say what they want
to say, they might have you there and you just cannot present it right, in that case I might need
somebody, yes.

The Hon. M. I. JONES: Taking 1t out of your example, because you are doing very well, but
as you said, some people simply cannot talk in front of an inquiry.

Mr FITZPATRICK: Yes, they get nervous, yes.
ACTING CHAIRMAN: Is there anything you would like to say?

Mr FITZPATRICK: The only thing I can say is that I really feel sort of pretty strongly about
this, because there have been some people innocent, I think, and been found guilty in respect of that,
and I know that they are having a discussion on the levels now, but I find it very difficult that the best
vets in the land cannot come up with the right level, and that is the only thing I can say. If the vets can
get together and work it out, we just want drug free racing, that is all we want, and if they break the
rules, they deserve the penalty.

ACTING CHAIRMAN: Thank you very much, Mr Fitzpatrick. Would Mr Mullins come
forward please? I understand you have a statement.

Mr MULLINS: Yes, Madam Chair, I do.
ACTING CHAIRMAN: Would you like it to be incorporated into your evidence?

Mr MULLINS: Yes, I do, thank you. Would you like me to read it, Madam Chair, or tablg
it? .

" ACTING CHAIRMAN: Would you read the title of it please?

Mr MULLINS: Okay. It is addressed to The Hon. Janelle Saffin, MLC, Acting Chair,
Regulation Review Committee, dated 27 March 2001.

I have been asked by Chairman Brian Ross and his fellow Members of the Regulatory Committee of
HRNSW to thank you for your invitation to a further public hearing in this Inquiry which will take place
on Wednesday, 28.3.01 in room 1250 on Level 12, Parliament House Sydney commencing at 9.00am.

We will be pleased to accept your invitation and I will be accompanied by Mr Tony McGrath, President of
the Australian Harness Racing Council and HRNSW Board Member and also Mr Dennis English,
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HRNSW Solicitor of Paul A Curtis & Co., of Sydney. R

The Chairman has also asked me to sincerely thank you for your advice that you will consider taking
further evidence (including the tabling of material) from HRNSW should we wish to address any issues
raised during the hearings.

The Regulatory Committee accepts this invitation and has asked me to provide a response on its behalf
and with the greatest of respect, for the consideration of the Regulation Review Committee under the
following headings.

I have a number of headings there, Madam Chair. It goes into about six pages. Is there time to
read them or shall I table them?

ACTING CHAIRMAN: It will be incorporated into your evidence.

Mr MULLINS: I would like to table that and I have copies for the Committee members.
ACTING CHAIRMAN: We would like to ask you some questions.

Mr MULLINS: Certainly.

The Hon. D. T. HARWIN: Mr Mullins, I apologise if any of these matters are outlined in
detail in your written submission but obviously I have just seen it for the first time, so I will fire away.
Would you explain to the Committee the policy that underlies the adoption of the absolute liability rule
for drug offences in harness racing. This has obviously been put to a couple of witnesses this morning.

I am reminded that at least as recently as 1991 the Harness Racing Rules allowed a person a defence of
having taken reasonable precautions to prevent a horse being drugged, but now it is an absolute liability
situation. What was the policy there?

Mr MULLINS: Yes, Mr Harwin, just to reply to your question, there have been a number of
changes over a period of time. It really basically began with the then board of the authority, the
Harness Racing Authority, in 1994 deciding to conduct a detailed review of all the rules of harness
racing in New South Wales.

Now, that particular review began in late 1994 when we established a Rules Review
Committee. The first meeting of that Committee was 31 August 1994. The committee was chaired by
Dennis English, who is our current solicitor, as you know. Jim Walsh, then board member was on the
committee, Brian Judd, the then general manager of the authority, Roger Nebauer, the Chairman of
Stewards, and we enlisted the aid of John Withington, the former Deputy Crown Solicitor of New South
Wales.

That detailed review was done in consultation with the industry. At that particular time I must
pomt out the current advisory board did not exist but a number of the associations which are currently
-on the advisory board did exist. We advertised in our Harness Racing Gazette, calling for submissions
and letters went out personally to the secretaries of the Non-TAB Clubs Association, TAB clubs, the .
breeders, the trainers and drivers, Harold Park, the western districts, northwest, southwest and northern
associations of the State. A number of submissions were received, and that process took quite a lengthy
time until the rules were rewritten in late 1996 and referred to the Minister for Gaming and Racing in
1997, who at that stage was required to approve the rules.

Separately, the Australian Harness Racing Council, which is all States of Australia, had been
provided with a copy of our review and they believed it was a good basis to set up a review to set up
national rules of harness racing, and that process began in late 1997. The national review was
completed in 1999. All members of all States were on that and each individual State asked its
participant bodies to contribute to that review. The national rules, for the first time in harness racing,
became effective from 1 October 1999.
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That is the due process from 1994 onwards. -

The Hon. M. L. JONES: Mr Mullins, at our last hearing in Parliament House you elected to
give some evidence in camera.

Mr MULLINS: Yes.

The Hon. M. I. JONES: Do you have any further comment, either in camera or in open
forum, that you would now like to produce to this Committee following the evidence which you
previously gave in camera?

Mr MULLINS: Not at this stage, Mr Jones. The matter that I did address the Committee in
camera is proceeding. We also have received a written interest from the greyhound authority, very
interested in what we are doing in that particular matter. It is progressing, and I would be hopeful that
the board, my board of Harness Racing New South Wales, through the regulatory committee would be
in a position to adopt that matter as policy before the end of this financial year.

The Hon. M. 1. JONES: Before 30 June? -
Mr MULLINS: Yes.

The Hon. D. T. HARWIN: Just to return perhaps to the liability issue, Mr Mullins, in that
respect of course the Harness Racing Rules are not the same as what applies to Australian
Thoroughbred Rules and greyhound racing rules, which do not have absolute liability. Did Harness
Racing New South Wales consult with the Thoroughbred Racing Board to get an idea of how the rules
operate throughout Australia?

Mr MULLINS: No, we did not. We would have consulted with them through the regular
meetings of the Chairman of Stewards which take place on rules and drug related matters. Can I just
have a moment?

ACTING CHAIRMAN: Certainly.

Mr MULLINS: Mr English has just reminded me that harness racing and greyhound rules are
both absolute. The thoroughbred is not. No, we looked after our own national rules, they looked after
their own national rules, but following up what Mr Martin said earlier, there are regular meetings of the
Chairman of Stewards of the codes on drug related and other items of interest, of which no doubt rules
will come up, but we do not confer, no.

The Hon. D. T. HARWIN: The Committee obviously is advised that the national rules for
greyhound racing are not absolute liability, but maybe the New South Wales rules are.

Mr MULLINS: I beg your pardon. IfI could just clarify that, with the assistance of Mr
English, the New South Wales Greyhound Authority are not part of the national system, they are
independent.

Dr KERNOHAN: [ have a question that is a little bit different. Getting back to the actual
limits of TCO2 that are not proscribed under national policy, have the governing bodies at a national
level ever suggested, or has it been suggested to them, that a wide research program or a research
program be carried out Australia-wide to determine just what is a normal TCO2 level?

Mr MULLINS: Yes, Dr Kernohan, to answer your question, firstly the second part if I may,
that particular matter is being addressed at a national level by the current committee chaired by Dr
Diane Ryan in Melbourne, and I understand that detailed report will be with the president of the
council, who is behind me, later this week.
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I am not privy to their deliberations, but I do know in press releases that I have seen that they
have done a major survey of all feeding regimes upon our horses throughout Australia, and I have no
doubt, and I have spoken to Mr McGrath about it this morning, depending on what comes out of that
particular inquiry, the Australian Harness Racmg Council plans to embark on a national education
program.

Dr KERNOHAN: As soon as that report is produced, presumably to the Minister and to the
Harness Racing Authority, may we have a copy of it please?

Mr MULLINS: I would have to check that with the Australian Harness Racing Council. It is
not our report. It is a report done by the Australian Harness Racing Council, through the President,
who is with me here today. Sorry, did I answer your first question? I might have missed your first
question.

Dr KERNOHAN: No, it is all right.
s Mr MULLINS: It is okay. Thank you.

. The Hon. M. L. JONES: Mr Mullins, we heard evidence earlier from Mr Martin, I think,

“about the whole process of the thoroughbred racing industry system, which seems to be very
widespread and international, and in New South Wales we have New South Wales harness racing and
the two systems do not.comply. I assume that the two systems do not comply because of the history of
harness rating in this State. Looking to the future, are there benefits for harness racing in New South
Wales in copying the whole process adopted by the thoroughbred racing industry?

Mr MULLINS: We do not believe so, but if I could couch that by saying that any
consultation in the new commercial environment we live in between the three codes, particularly on
areas of integrity, I think can only do us all the world of good and, as a matter of fact, in view of
recommendations arising out of the ICAC report into the greyhound industry, particularly at our level,
those matters will be liaised a lot further and I also believe that after New South Wales Racing Limited,
which is the company that operates with TAB Limited of which we are a member, the cooperation
between the three codes is much higher now than it ever was and it will be more so in the future. We do
not particularly agree with the way the gallops have handled it. We believe they apply frankly not __
strongly enough in this area.

You have heard from our leading icon, Mr Hancock. He is our number one trainer/driver and,
quite frankly, he said it all: We regard integrity as our top priority. I am not saying that the other codes
- donot, but we are the toughest and we intend to remain the toughest and we do not necessarily agree
““with the rules that the thoroughbreds have, but I also point you back to what Mr Martin said:
Techmcally speaking - and I am not a lawyer - it is so close to being absolute it doesn't matter because
.;-they just cannot get out of it in any way at all because the rule is absolute and the rule is absolute too.

Now on the point of penalties, once again we do not agree with the way they handle penalties.
We believe a significant fine to a leading trainer is a slap on the wrist and that money will be paid,
although for the first time in the history of the racing industry a leading trainer is being sued for quite a
lot of money for presenting a horse to a race with a drug in it and his owners were not aware of it. That
could have very severe ramifications for all three codes.

Ms SALIBA: It might also clean up the industry, those who are currently--

-

Mr MULLINS: Yes, I would say, from my personal point of view and our industry's point of
view, we are not totally upset with what is happening.

ACTING CHAIRMAN: Mr Mullins, I would like to ask one concluding question and it
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arose when you were giving evidence previously. An issue came up about the conflict between the rule
and the regulation making, you remember, it was to do with the Act, and you said that you would get
advice on that?

Mr MULLINS: That was Mr Baldwin, through the department. I think he has something to
say on that.

Mr BALDWIN: I would certainly like to address that.
ACTING CHAIRMAN: Yes, thank you.

Mr BALDWIN: Prior to addressing that issue, I have a very brief letter which the Minister
for Gaming and Racing has asked that I seek to be allowed to read into evidence. It is actually
addressed to the Chairman of the Regulation Review Committee:

Dear Mr Nagle,

I refer to the letter dated 23rd March 2001 to the Assistant Director Racing, Mr Peter Baldwin, in which
the Committee Manager has invited Mr Baldwin to attend a further public hearing on 28th March 2001 of
the Inquiry into the Harness Racing New South Wales (Appeals) Regulation 1999.

The above letter also indicates that the Acting Chair has advised that she will consider taking further
evidence, including the taking of material from the Office of Racing and Hamess Racing New South
Wales if either wishes to address any issues raised during the hearings.

«The Chief Executive of Harness Racing New South Wales has indicated that he will likely be seeking to

respond to some of the evidence provided to the Committee during the first hearing day on 2nd February
2001. I also wish to respond by way of this letter which Mr Baldwin will seek to read into evidence and
tender on 28th March 2001.

In particular I wish to focus on the evidence set out on page 30 and pages 58-59 of the transcript from the
2nd February 2001 hearing. First I note the Honourable Don Harwin's statement, 'We do not think it, the
staged repeal process, was taken particularly seriously by the Department of Gaming and Racing in this
particular instance'. I wish to place on record my concern over this inference that the Department has not
taken seriously its relevant obligations under the Subordinate Legislation Act 1999. I confirm Mr
Lowenthal's response at the hearing when he provided a guarantee to the Committee members that the
staged review of the regulation was taken seriously. Ishould add that I and my Department are fully
mindful of our obligations and responsibilities under the Subordinate Legislation Act.

Second, the Honourable Don Harwin asked those appearing before the Committee during the afternoon
session whether they were members of the Harness Racing Association, the New South Wales Trotters
Association, the New South Wales Standard Bred Breeders Association or the New South Wales Standard
Bred Racing Trainers Association. The Honourable Don Harwin then went on to indicate that he was
interested in trying to get 'some feedback as to why. the Department goes.out and seeks submissions on
whether this regulation about appeals is adequate and nothing.comes back, yet our Committee was able to
find plenty of material pretty quickly. I am just trying to.understand what is going on here.' An interested
person attending before the Committee, Mr J Walsh, responded after the Honourable Don Harwin pointed
out that the regulation was last reviewed in 1999, 'In 1999 I'was on tht ommittee of th¢ ' UHRA and I was
not aware there was a request'. After some further dialogue between he and Mr Walsh, the Honourable .
Don Harwin stated 'Then five years later in 1999 under our State's law it has to be reviewed again, yet
obviously you guys—'. Another interested person, Mr G Sarina, then offered 'were not informed', to which

" the Honourable Don Harwin responded, ‘There was not any adequate opportunity for input'. Mr Luke
Abbott then stated, 'I think there are three areas. In harness racing everybody gets the Trotguide, the
gazette or the Australian standard bred. If they were advertised in that I can guarantee you there would
have been submissions. The Honourable Don Harwin: ‘They say an advertisement was placed in the
Trotguide on 28th April 1999.

Attached to this document is a copy of a letter from the Director Racing to the Chairman of the Regulation
Review Committee dated 1st September 1999. It confirms details of publications in which advertisements
were placed and organisations which were invited to lodge submissions as part of my Department's review
process of this regulation in 1999. Specifically, also attached is a copy of the relevant pages in Trotguide
of 29th April 1999 and The Daily Telegraph of Saturday, 1st May 1999. [ would suggest that, objectively
viewed, the list of organisations includes every New South Wales based entity or body which could
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possibly be regarded as being representative of harness racing participants or enthusiasts or as having any
structured interest in harness racing.

By way of example and contrary to the views expressed by Mr Walsh, attached is a copy of the letter dated
29 April 1999 to the Secretary of the United Harness Racing Association.

In view of the lengths to which the Department went to advertise the review process in keeping with its
normal procedures in these matters, it seems difficult to identify the grounds for the conclusion by the
Honourable Don Harwin that there was not any adequate opportunity for input.

I trust also that the Committee will take fully into account the contents of my letter to you of 25th January
2001 in which I alluded to the current sensitive state of the TCO2 issue in New South Wales and
Australian harness racing.

Yours sincerely,
J Richard Face MP,
Minister for Gaming and Racing.

ACTING CHAIRMAN: Thank you, Mr Baldwin, that will be part of the evidence. Could
you respond to the question that I was asking earlier, please?

Mr BALDWIN: On the issue that was raised previously, as indicated by Mr Lowenthal on 2
“#February, we instructed the Crown Solicitor in some detail on this issue and also had discussions with
~parliamentary counsel. The Crown Solicitor particularly indicated the matter was of extreme legal
complexity in terms of statutory construction and also the relevant case law. Quite a volume of very
high level authority in,terms of decisions of superior courts has been provided to us already by the
Crown Sdlicitor and the Crown has indicated that it is looking at finalising the advice at present and we
are hopeful of having that final advice in the near future.

ACTING CHAIRMAN: Do you have a time frame on that?

Mr BALDWIN: Well, again it is difficult to hassle the Crown Solicitor, as it were, on a
matter which, as we say, certainly is not straightforward, and the parliamentary counsel has confirmed
that, but let's just say that we will use our best endeavours to indicate to the Crown Solicitor that there is
a degree of some necessity in having a final opinion as soon as possible.

ACTING CHAIRMAN: Would you keep us advised of the progress?
Mr BALDWIN: It would be a pleasure.

ACTING CHAIRMAN: Dr Major, would you come back please? We have got one last
 question for you and then we are going to close the inquiry.

N Dr KERNOHAN: Dr Major, we are going to give a report very soon on the TCO2 problem.
‘*What input did you or your organisation have into this review process?

Dr MAJOR: I was nominated to be on the review panel, which initially started off with four
members and had advice available to it from the Australian Racing Laboratories. I was co-opted as the
president of the Australian Equine Veterinary Association at the time.

The question what input the members had, the input has been quite restricted by confidentiality
and privacy, and that is an issue that I feel uncomfortable with. I believe that this sort of matter really
should be determined in open forum. I can understand that there are some very sensitive issues in there,
but I think there are trainers' livelihoods at stake, and I would prefer very open discussion of these
issues.

Dr KERNOHAN: [ was just trying to find out how much input from the general equine
veterinary profession went into this review, that was all.
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Dr MAJOR: I have had a good deal of general input from my members.
Dr KERNOHAN: Were you able to transfer that -

Dr MAJOR: Obviously, within the membership there will be some differences of opinion,
but I believe that the views that I express here today are overall those of the great majority of the
membership. Specifically, my members have not been able to address the submissions and so on that
were raised by the sub-committee. ’

Dr KERNOHAN: Was there any experimentation done as part of the general review
process? Can you answer that without -

Dr MAJOR: No experimentation. There was certainly a review of all the available
information and in fact a survey, as was mentioned earlier, a survey of feeding practices of standard
breed trainers was commissioned.

ACTING CHAIRMAN: I would like to make some concluding remarks. This inquiry has
generated information relevant to the whole structure of hamness racing in New South Wales. We have
had detailed presentations from the Department of Gaming and Racing, Harness Racing New South
Wales and from the President of the Australian Harness Racing Counsel. On behalf of the Committee I
thank the Minister and his senior officials for their time and co-operation.

. The Committee is also grateful to all witnesses who offered their useful testimony and to those
persons who sent in written submissions. I would like to thank the witnesses today, Mr Martin, who I
think has left, Mr Fitzpatrick, Mr Hancock, Dr Major, Mr Mullins and Mr Baldwin.

The submissions and evidence already provided are receiving ongoing examination by the
Regulation Review Committee. I think it would be appropriate to mention that the written submissions
relevant to TCO2 have been made available, with the consent of the authors, to the Australian Harness
Racing Council for the purpose of their national TCO2 review. This material was released so that it
could be taken into account in that review prior to the subcommittee finalising its deliberations.

The Regulation Review Committee will in due course report to the New South Wales =
Parliament on the inquiry which it has conducted, and I would like to thank you all for your attendance
today and to assure every witness that we respect the integrity of the profession and all the people who
have appeared before us. I sincerely thank you.

I would also like to thank Hansard, and the Committee as well, for the effort that they have put
into the Committee's work.

I would be grateful now if members of the public could leave the inquiry-room so that our
Committee can uonclude its deliberations.

(The Committee adjourned at 11 a.m.)

Regulation Review Committee 28 March 2001

24



&,
@ AUSTRALIAN HARNESS RACING COUNCIL Inc.

390 ST. KILDA ROAD MELBOURNE VICTORIA AUSTRALIA ABN 19 877 460 923
Telephone (03) 9867 8033 Fax (03) 9866 8356
Email; ahre@horness.org.ou

Ref:saffin-tc022-3

ECEVE )

March 22, 2001. 1.3/;/01

Hon J Saffin MLC

Acting Chairman

Regulation Review Committee
Parliament House

Macquarie Street

Sydney NSW 2000

Dear Ms Saffin,

Your letter dated 8 March 2001 is acknowledged in respect of your Inquiry into
the Harness Racing New South Wales (Appeals) Regulation 1999. | have now
had the opportunity to discuss it with Or Diane Ryan Chairperson of the
Review Sub-Committee.

Thank you for your suggestion that group meetings or information sessions
with industry participants occur so that an exchange of views is possible in
understanding the practical and financial difficulties they face in meeting the
complexities of TCO,. A deliberate decision on the methadology ta be
employed in the Review was made not to conduct open meetings as you are
doing.

As you can appreciate Council's Review is being conducted within its Terms
of Reference and the reporting as such will occur in these terms:-

That a Sub-Committee be created, to be chaired by Dr Diane Ryan to conduct an
evalustion of the existing material available to Council on TCO,, and to have the power to
co-opt the necessary expert advice and opinions in order to arrive at a recommendation to
the AHRC of the:

Level of laboratory uncertainty factor in the testing process;
Integrity of the lesting process

The mean TCO, level of the harmess racing population

The mean TCO; level of untreated harness racing population.
Has the mean level increased and reasons why?

EENTINEN

Report to the Executive with a Summary and Recommendations within 12 weeks, then the
Executive to consider, prior to referral to Council Members.

Council's methodology in the Review has been to undertake a range of
activities, which have been summarised in the attached Press Release for
yaur information. You may not be aware that Dr Diane Ryan conducted a
major information session during the 1999 World Trotting Conference Harold
Park on the Industry Day. It was very successful with an attendance of over
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300 Industry Participants on the day. It included Or Craig Suann and Or John
Vine from their respective Racing Laboratories and others. This information
has been significantly published and circularised. A copy is available on our
National website (www.harness.orq.au, Australian Breeding. Industry
Publications, World Trotting Conference Papers). It is included in the same
area of Council's Paper TC0O; — Questions and Answers. The website receives
some 4 million hits per month.

In addition, it should be noted that Harness Racing Victoria recently

conducted a program on this area across their State with Stewards, nutrition
specialists etc. Unfortunately numbers in attendance was poor; significantly
below expectations. s

More importantly. Council received a number of submissions from industry
participants, quite apart from the professional veterinarians and academics,
affected by the area of the Review. It even extended its Call for Submissions

.to:enable others ta provide papers. These were read by the Sub-Committee.
‘Unifortunately, some of the persons who have appeared in your Inquiry did not

avail themselves of this opportunity.

The Terms of Reference of the Review are the areas, which the Sub-
Committee is considering and will report on. The consultative approach you
suggest by organisations and individuals through bodies such as the NSW
Industry Advisory Board as an example is already frequently availed of. Your
Committee’s perception is not agreed with as each State Controlling Body
operates within its own unique State environment and tailors their industry
action specifically to meet the needs of its own State’s industry participants.
This is the organisational linkage for all of our local industry participants to
Harness Racing New South Wales whether through a relevant industry bady
or directly to the Authority. —

Yours faithfully,

Rod Pollock
Chief Executive.

Copy: Or Diane Ryan,
Chairperson
TCO; Review Sub-Committee.

Mr A.J. McGrath
President, AHRC

Attachment: Press Release January 2001.
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» AHRC TCO02 Review - Progress Report

The Prasident of the Austratian Hamess Racing Council. Mr Tony McGreth has calied for a report of the
progress of the TCO, Review, which was instigated by the Council in October 2000. The orglnal objective

was that a report from the Sub-Committae was to have been recelved by the Executive in December 2000.

it ls now indicated by the Chaiperson of the Sub-Committee, Or Diane Ryan that the Report and
Recommendations will not be completed until mid-March 2001. given the extent and wider scope of the
mathodology and analysis that the Sub-Committae has adopted. The Executive of Councll has agreed and
supported this full analysis as the mater has serious implications for harnass racing and the effact of any
policy arising fcom Cauncil's deliberation of the recommendations presented to it

An interm review of the progress towards these recommendations will be now conducted by the Exacutive
In the last waek of February and a fins! study of the full repart will be considered in mid March 2001. The

Executive's racommendations will be made at the Council's full meeting on Monday 30™ April 2001.

O¢. Diane Ryan has advised the Executive that the following significant action has been undertakeq in the
Sub-Committee's Raview to date:

o A call for submissions of Papers was made to the Industry. These were recelved and distributed
to the Sub-Comminee participants on a confidential basis. In all, some thitty (30) submissions
were received.

. Councll hes Identified. compiled and dicectly input dispacate computer and manual data obtsined
from State Controlling Bodies and Accreditad Racing Laboratories. It-should be noted that the
manual and computer data collected from-these sources required considerable work to be
capable of inpuling Into a3 computer software form to be worked on by the blometriclans engaged.

- Engaged independaat biometricians to organise and develop the datasel to ensure its integrity
for analysis and to produce relavant repars for the Review Subdb-Committee. The intatlactual
property ownership of the data resides with the Recing Laboratories. The last dete received from
the States was obtained in Dacember 2000, Since that time, Councll’s staff has reorganised the
dala into a useable format far the consultant biometricians. The dataset is significent s it arises
from many thougands of tested samples. .

- The latest advica is that this large dataset and its analysis and avaluation will be completed by
late February 2001.Tha camplated rapods will then be forwarded to the Reviaw Sub-Commiftee
for considacalicn 3nI Jivowaslon of the Dlomatdslons' Rapods provided prior tc mcking
recommendstions to the AHRC Executive. .

. It is accurale (o state that the Cauncil at the time of establishing the Review and its limeframe
was unaware of the difflcultles of the actual collection and processing time involved In the data
collection phase of the Review.

o The Review Sub-Committae requested and Councll commissioned the Standardbred Diet
Survey's development and design by Consultants then organised the printing and distribution
nationally to each of harness racing's 5400 trainers. The receipt dats of 15 January 2001 was
extended by one week to 8" Janusry 2001 after numerous telephone enquiries. Neady 10%
retuns have been recelved to dste, which is a good resull. The information ls being processed
cuently. It will then ba forwarded in computer completed fomnat to our Consuitant foc analysis
and reporting to the Raview Sub-Commitee.

The Executive has bean advised by Or Dlane Ryan thet the actual dsta gathering of this Review Project is
essential to the Integrity of the Project together with tha commissloning of tha above action 1o ensure that
this independent Review within the Terms agreed by Council is carried out eflectively and thoroughly. In
doing so, more time and resources than earlier anvisaged has been requiced. This has been put iato the
acwal data gathering phase of the Project and will be used in the subsequent analysis and evalvation of
the dataset. This is fundamental to the Review Sub-Committee's consideration prior to making its
Recommendations to the Executive of the Australlan Hamess Racin% Council. The Executive have agreed
(o this extenslon in view of the importance of this signlificant nationel lssue.

The delermination of a falr and reasonable decision for @ foliey on this matter. meeting the needs of
integaty for Hamess Racing's natlonsl Image snd the welfare of the participants engaged in training, is the
prime objective of this current process.

Rad Pollock
Chlef Executive

Link 10 Avstralisn Homess Racing Council lome Page: warw harneas.org awshre
te/01/2001
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APPENDIX EIGHT



Summary of evidence presented to the Regulation Review
Committee on TCO,

1. Can TCO; be considered an absolute measurement?

Dr. B.J. Stewart, in his evidence to the inquiry, stated that “TCO; is a dependent
variable, not tightly controlled.” The Australian Equine Veterinary Association, in
their submission to the inquiry, add that, in their opinion, there is no absolute
standard against which the measurement instruments are calibrated, hence it is not
possible to confirm whether a result is “right” or “wrong”.?x

Dr. Snow adds that, “Prior to the introduction of the ‘Verichem’ quality control sample
at end of 1977, apparently no common quality control samples were used in the
various testing laboratories. Therefore there is no information on whether the
analyses used to determine initial population means was giving identical results nor if
analytical results were similar to those presently obtained. Statements that the mean
pre-race TCO; concentrations were higher in the early nineties than now as
justification for their being no change in analysis is erroneous as at that time
extensive use with often high doses of alkalising agents was being administered
whilst at the present time especially with the large number of ‘positive’ findings it
must be highly questionabile if trainers are resorting to widespread use of alkalising
agents. Definite proof that there has not been a change in analytical measurement
is vital as a number of trainers in NSW have been disqualified for lengthy periods
with concentrations of only 0.2 mmol/L above the threshold.”

According to Dr. Snow, “Towards the end of 1998. . .the laboratories changed from
using CASCO standards (the internationally used standards) to an Australian
standard (the ASE standard). . .It has been forcibly argued at inquires in various
states that this variation [between batches] has resulted in a change in measurement
with values being higher (as attested to by higher values for the control sample
[Verichem]). Even Dr. John Vine, chief analyst from the Racing Analytical Services
(in Victoria) has agreed on the different values but claims the levels now obtained
are the correct ones. . .[however] the scientific argument is nebulous as the
Verichem quality controls were not in use in the first 5-6 years for plasma
-TCO....The Australian Racing Forensic Laboratory (NSW) has refused despite
repeated requests at various inquiries to provide their data to examine if similar .
changes have occurred with the change in standards.” i
Dr. Snow has written that “To counteract the argument that ASE standards resulted
in higher values, as indicated by statistical analysis of data from NSW and other
states, Dr, Shawn Stanley presented a statistical report prepared by Unisearch
(University of NSW) from data submitted by Dr. Stanley. . .Two of the four studies
used in the statistical evaluation to compare to the 1998 study were inappropriate.
The study by Lloyd and others (1992) utilised a different method of measuring

' Dr. B.J. Stewart, evidence to the inquiry
2 Australian Equine Veterinary Association, submission to inquiry
% Dr. David Snow, submission to inquiry



plasma TCOz resulting in differing values (a fact confirmed by Dr. Suann). The study
by Reilly and others (1996) used pre-race values obtained by the various Australian
laboratories. This would result in higher mean levels than stabled horses (a fact
agreed to by racing analysts a various inquiries).” '

Dr. Snow also states that, “Normal laboratory practice to ascertain that a change in
methodology (change in standards used) does not influence the levels being
measured entails running both methods in parallel. Unfortunately this was not done
at RASL or ARFL. Therefore to ascertain that there was no change in population
mean with the new standards, a study of stabled thoroughbreds was carried out
throughout Australia. This study had a number of problems when related to harness
racing. Firstly a different breed of horses was used and differing feeding practices,
training programs, etc, could result in different levels between the two different
breeds. Secondly the reported population was significantly higher by about 0.6
mmol/L than an earlier study in standardbreds. . .A change in standards that resulits
in highersreadings means that there has been a de facto lowering of the plasma
TCOz threshold. In the case of the ASE standards this is to about 34.5 mmol/L. This
would-lead to more trainers being found to be marginally in excess of the 35 mmol/L
threshold.™

2. 35 mmal/L or 37 mmol/L as threshold

In the USA, France and Sweden the threshold level, for the presence of TCO, in
standardbred horses, is 37 mmol/L. This was also the original threshold limit in
Australia.

The Australian Equine Veterinary Association point out that the former president of
the Australian Harness Racing Council (Dr. Ern Manea), in his farewell address to
the council in August 2000) expressed his personal conviction that the AHRC ought
to follow the threshold set by racing authorities overseas (in the USA the threshold
tends to be 37 mmol/L but without a tolerance for uncertainty).’

Dr. David Lloyd has argued in his PhD thesis that, when setting a cut-off point for
TCO2 concentrations, it should be recognised that there are not two distinctly
different populations of horses: comprising horses that have received sodium
bicarbonate and those that have not. There is an overlap between the TCO-
‘concentrations derived from both groups of horses. It is not possible to distinguish
horses that are at the higher end of the “normal” range of TCO, concentrations and
those horse_s with low TCO. concentrations (that may have received a small dose of
sodium bicarbonate, or other alkalising agent, and are still within the “normal” range).

Dr. Lloyd has further argued that the threshold (or cut-off point) consequently needs
to be determined so that it is above the “normal” range of TCO, concentrations that
would be expected in untreated horses. This is best achieved by implementing a

* ibid
® Australian Equine Veterinary Association, submission to inquiry



cut-off point at which there is an extremely low possibility of an untreated horse
exceeding it.®

The Australian Equine Veterinary Association, in their submission to the inquiry, add
that, before Dr. David Lloyd completed his PhD thesis on the effects of sodium
bicarbonate in racehorses, he and Professor Reuben Rose (of the faculty of
veterinary science at the University of Sydney) prepared a confidential report for the
NSW Harness Racing Council on the isstie of TCO, measurement in racehorses.
Subsequent to the receipt of that report, the council established a threshold of 37
mmol/L. Horses recording a level of 37 mmol/L were “deemed” to have been
administered a prohibited substance.’

3. Variations of TCO; levels in equine populations

According to a submission from Dr. David Snow, of Macquarie Pathology, “There is
information to indicate that the mean plasma TCO,, prior to racing is :significantly
higher than the stabled population. The explanation given by analysts and stewards
is that many trainers are using alkalising agents. This is pure conjecture. In the
Steward Hunter inquiry, on the date of analysis at the Australian Racing Forensic
Laboratory, amongst 36 horses tested, there was a very high mean plasma TCO;
level recorded, with analysis being carried out from 2 separate meetings, a distance
apart and held on separate days (mean values of 34.4 mmol/L and 35.5 mmol/L). Of
the 36 horses only 1 had a value less than 32 mmol/L. Rather than considering this
to be an analytical problem, both analysts and stewards supported the proposition
that the trainers were using alkalising agents — despite the enormous coincidence
this would have involved. . .The finding that horses placed under surveillance prior to
major races have a higher plasma TCO. concentration than the stabled populatlon
mean supports the possibility of a physiological increase at the racetrack.®

(Dr. David Lloyd has written in his PhD thesis that “Unannounced surveys were __
conducted to determine the venous blood TCO, concentrations in horses prior to
racing. The first survey was carried out at Harold Park Paceway on 27 July 1991.
Venous blood samples were collected from 79 standardbred horses. There was a
wide distribution of venous blood concentrations found in the pre-race samples from
horses tested at Harold Park. . .The values ranged from 32.4 mmol/L to 52.6 mmol/L.
The average concentration for the 79 horses tested was 39 mmol/L plus/minus 5.0
mmol/L. A large of number of horses had values between 40 and 45 mmol/L. 48
horses (or 61%) had TCO,, values above and were considered to have been given.
an alkalising agent. There were 9 horses with TCO, concentrations between 35.0
mmol/L and 35.9 mmol/L and there were 22 horses with values below 35 mmol/L:
giving a total of 31 horses (or 39%) within the normal range. )’

Dr. Pender Pedler, lecturer in mathematics at Edith Cowan University, examined pre-
race TCOz test results from 195 meetings (conducted in New South Wales between

® David Lloyd, The Effects of Sodium Bicarbonate in Racehorses (PhD Thesis, University of Sydney,
1993) pp.127-128
7 Australian Equine Veterinary Association, submission to inquiry

® Dr. David Snow, submission to the inquiry
® David Lloyd, The Effects of Sodium Bicarbonate in Racehorses, pp.111,115



1997 and 1999). He concluded that the NSW pre-race TCO, data showed (1)
significant change in the average TCO; values over the time of the testing period and
(2) periodic variation over the calender year, with the average TCO, value higher in
the winter months than in the summer months.

He found, in his examination of the data from the 195 meetings, that the range of
monthly averages was 1.26 mmol/L: the average of the July data being 31.97
mmol/L and the average of the December data being 30.71, giving a difference of
1.26 mmol/L. He notes that the used of any fixed value for an upper permissible
TCO; level assumes that the distribution of the TCO, values remains essentially
constant over time. However the evidence from the data, as he has analysed it,
demonstrates that the distribution of NSW TCO, values are not stable. '°

Mr. Garry Anderson, a Biometrician in faculty of veterinary sciences at the

Melbourne, presented similar evidence in his submission to the inquiry. He wrote
that, in a survey of 8, 149 samples taken in Victoria from May 1998 to September
2000, an estimate of the standard deviation for pre-race TCO, was 1.6 mmol/L.""

Dr. David Snow, in his submission, has forwarded a letter from Alistair MacLean, a
equine surgeon working at the University of Melbourne (dated October 2000).
McLean'’s letter was to Rod Pollock, CEO of the Australian Harne'ss Racing Council,
and he pointed out that “Recently | received permission to analyse a blood sample
from a client’s horse. | took an identical sample, collected at the same time, and
forwarded it (in identical manner) to a human laboratory (Royal Melbourne Hospital)
to have an independent analysis on bicarbonate performed (using similar Beckman
machine). The racing laboratory result: 33.5 mmol/L; the human laboratory result:
31.8 mmol/L. . .In [another] recent case, | was party to delivering duplicate samples
to Racing Analytical Services (without their knowledge). In one case, there was a
difference of 0.7 mmol/L TCO, between identical samples. While they say this is
acceptable laboratory variation, | cannot accept this as being accurate enough. Iffor
instance, one sample resulted in 36.1 and the second duplicate sample 36.8 — the
result of the inquiry would be the difference between being found innocent and
against being found guilty and probably losing one’s livelihood for 6-12 months.”"?

Dr. Snow also forwarded a study of dispersion frequencies, of WATA TCO- data,
produced by Equitech. The essence of the Equitech analysis of the data is that
“Since the introduction of the ASE standards on 12 December 1998 there has been
a significant shift in the mean and normal distribution of pre-race TCO, ‘
concentrations at the WATA (97/98 mean and standard deviation 31.4, 1.53 mmol/L,
98/99 mean and standard deviation 31.9, 1.59 mmol/L). In effect there has been an
increment in the ‘upper naturally occurring’ TCO. level of about 0.6.”"

-

1% Pender Pedler, Problems with TCO, Testing, submission to the Regulation Review Committee of
the NSW Parliament, Inquiry into Regulatory Controls Governing Appeals to Harness Racing NSW
and the Harness Racing Appeals Tribunal (Sydney, 2 February 2001)

B Garry Anderson, submission to the inquiry
2 Dr. David Snow, submission to the inquiry, attachment 5
% ibid., attachment 7b




4. Stewards’ comprehension of scientific data

Dr. Nicholas Kanniegieter, specialist equine surgeon, in his submission to the
inquiry, comments that, in his opinion, “I have been in stewards hearings where
some members of the stewards panel have dosed off to sleep during presentation of
scientific evidence. Despite presenting vast amounts of scientific evidence, none of
this is examined by stewards when attempting to make a decision. This occurs
because of the complexity of the scientific argument which is presented to the
stewards who, while they may be very 1good and well-trained as stewards, have
received no scientific or legal training.”"*

" Dr. Nicholas Kanniegieter, submission to the inquiry






