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Terms of Reference
The Committee on the Health Care Complaints Commission is a current Joint Statutory
Committee, established on 27 June 2007. The Committee was established under the
Health Care Complaints Act 1993. The Committee monitors and reviews the Commission's
functions, Annual Reports and other reports it makes to Parliament. The Committee is not
authorised to re-investigate a particular complaint or to reconsider a decision to investigate;
is not to investigate or to discontinue investigation of a particular complaint or to reconsider
the findings, recommendations, determinations or other decisions of the Commission, or of
any other person, in relation to a particular investigation or complaint.
The Terms of Reference for the Committee are set out in Part 4, sections 64 - 74 of the
Health Care Complaints Act 1993. Section 65 of the Act sets out the following functions of
the Committee:
(1)

The functions of the Joint Committee are as follows:
(a) to monitor and to review the exercise by the Commission of the Commission’s
functions under this or any other Act,
(a1) without limiting paragraph (a), to monitor and review the exercise of functions
by the Health Conciliation Registry,
(b) to report to both Houses of Parliament, with such comments as it thinks fit, on
any matter appertaining to the Commission or connected with the exercise of
the Commission’s functions to which, in the opinion of the Joint Committee, the
attention of Parliament should be directed,
(c) to examine each annual and other report made by the Commission, and
presented to Parliament, under this or any other Act and to report to both
Houses of Parliament on any matter appearing in, or arising out of, any such
report,
(d) to report to both Houses of Parliament any change that the Joint Committee
considers desirable to the functions, structures and procedures of the
Commission,
(e) to inquire into any question in connection with the Joint Committee’s functions
which is referred to it by both Houses of Parliament, and to report to both
Houses on that question.

(2) Nothing in this Part authorises the Joint Committee:
(a) to re-investigate a particular complaint, or
(b) to reconsider a decision to investigate, not to investigate or to discontinue
investigation of a particular complaint, or
(c)to reconsider the findings, recommendations, determinations or other decisions
of the Commission, or of any other person, in relation to a particular
investigation or complaint.
(3) The functions of the Joint Committee may be exercised in respect of matters occurring
before or after the commencement of this section.
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Chair’s Foreword
It is with pleasure that I present the Committee’s review of the Health Care Complaints
Commission’s Annual Report 2006-2007, pursuant to the Committee’s responsibilities under
the Health Care Complaints Act 1993 to examine all reports of the Commission. This is the
Committee’s second such report in the 54th Parliament.
This particular review has been conducted in exceptional circumstances when considered in
the context of the wider health system. At the time of the Committee’s examination the
State Government had already set in train major processes of inquiry and reform in the
operation of the NSW health system. Public misgivings have been expressed regarding the
effectiveness of the Commission’s complaints-handling methods in fully exploring each and
every complaint. The Committee acknowledges that the Commission’s complaint-handling
work is high volume and stressful, as complainants have often suffered catastrophic losses
in their lives and experienced the death of loved ones. When misfortune occurs with the
delivery of health services, they rely on the Commission to find out ‘what went wrong’.
Having regard to this, in its review the Committee was particularly concerned to ensure that
the Commission’s investigations of individual complaints are as responsive, thorough, and
transparent as possible, and that the Commission does its utmost for complainants who may
have suffered traumatic experiences as a result of their interactions with the health system
in NSW.
The Committee will continue to monitor the contribution made by the Commission to the
effective operation of the health care system as a whole. I would like to take this opportunity
to thank the Commissioner, Mr Kieran Pehm, and the staff of the Commission, for providing
their full assistance to the Committee in its conduct of this review.

Hon Helen Westwood AM MLC
Chair
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Chapter One - The Year In Review
THE COMMISSION IN 2006-2007
Pursuant to the Health Care Complaints Act 1993 [the Act], the NSW Health Care
Complaints Commission has the important role of primary independent statutory body
investigating health care complaints in NSW. Under s 3 of the Act, the Commission’s
fundamental responsibilities are to:
•

receive and assess complaints relating to health service providers in NSW;

•

resolve or assist in the resolution of complaints;

•

investigate serious complaints that raise questions of public health and safety and

•

prosecute serious complaints.

The Committee’s oversight responsibilities under s 65 of the Act are largely exercised by the
review of the Commission’s reports. The Committee does this by forwarding questions to the
Commissioner based on the contents of the report in question; examining him under oath at
a public hearing; and then giving the Commissioner further written questions to take ‘on
notice’ and forward his responses to the Committee. The information obtained by the
Committee in this process forms the basis of this chapter.

Executive Summary of 2006-07 Annual Report
Complaints-Handling
• strong focus on complaints-handling with continued redesign of processes and
systems;
• improved procedures for making recommendations to other organisations to improve
the health system;
• first full year of centralised restructured enquiry service; and
• increased number of enquiries.
Assessments
• 2722 written complaints received during the year and 2710 finalised assessments;
• Implementation of redesigned assessment process;
• staffing establishment finalised for assessments;
• 83.7 per cent of complaints assessed in statutory time frame of 60 days;
• average time for assessment fell from 61 to 39 days; and
• increase in the number of complaints assessed as suitable for alternative dispute
resolution.
Investigations
• 307 complaints referred for investigation;
• 381 investigations completed;
• average time for an investigation fell from 353 to 318 days;
• nearly 70 per cent of investigations were completed in 12 months;
• investigation outcomes suggest fewer matters result in adverse findings;
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•
•

improved procedures for monitoring implementation of recommendations to other
organisations; and
new Director of Investigation, Mr Bret Coman, appointed.

Legal
• 112 complaints about individual health practitioners referred for investigation to the
Director of Proceedings;
• 97 matters finalised by the Legal Division;
• Legal Division restructured into two teams under team managers reporting to the
Director of Proceedings; and
• Casemate system to support legal processes adopted.
Legislative
• the Health Legislation Amendment (Unregistered Health Practitioners) Act 2006
came into operation on 4 December 2006, amending the Health Care Complaints Act
1993, the Public Health Act 1991 and various Acts governing the registration of
health professionals with the purpose of increasing the Commission’s powers
regarding unregistered health service providers, and preventing practitioners deregistered in one area of practice setting up elsewhere.

The Year in Review
Access to the Commission
The ability of all potential complainants to access the Commission’s services, regardless of
background, language skills, disability, etc., has been a recurrent matter of concern to the
Committee. Accordingly, the Committee is pleased to note that during 2006-07 the
Commission has been actively engaged in raising the awareness of its role in the
community generally, and specifically in those groups who may have faced additional
access difficulties.
The Commission is targeting disadvantaged complainants through its Consumer
Consultative Committee, and taking steps to ensure that this Committee includes as broad a
representation as possible. The Commission has also appointed an Aboriginal Designated
Officer to provide information to Aboriginal communities. Stationed in Dubbo, the Officer will
work specifically on the project of delivering Commission information to Aboriginal
communities in NSW.
The Commission has recently ‘rebadged’ all its promotional literature, with a range of
pamphlets and posters to be distributed through the public hospital system by the
Department of Health, and a private organisation contracted to distribute information through
general practices. The Commission now undertakes public presentations, talks and
addresses various public interest and practitioner groups, with Resolution Officers
conducting 6-8 community presentations per year. The Commission has also reviewed all its
publications and there will be a specific multilingual distribution to culturally and linguistically
diverse communities.
From 1 July 2008, the Commission will have a new process in place to analyse the
demographics of complaints received, to determine what groups are under or overrepresented in those attempting to access its health care complaints services. The
Committee considers that this has the potential to be an important means of focussing
2
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promotion of the Commission, particularly given the evidence from the 2007 Inquiry into the
Royal North Shore Hospital that many complaints go ‘under the radar’, unless there has
been publicity to bring the Commission’s services to the public attention. The Committee
looks forward to being advised by the Commission of the outcomes of this demographic
analysis.
Importantly, the Commission now has in place a customer survey process, and sends out
survey forms to all complainants and service providers. The Commissioner has assured the
Committee that in respect of all complaints against a health practitioner which are
investigated but not referred to prosecution, a complainant will receive a detailed final letter
advising of the outcome, specifically:
• the context of the complaint;
• the conduct of the investigation,
• the evidence gathered;
• any expert opinion on the practitioner’s conduct; and
• the reasons for the Commission’s decision.
Investigations Officers also maintain regular monthly phone contact with complainants
during the course of an investigation. The Committee considers that these changes are
positive steps towards more fully integrating complainants into the Commission’s
assessment and investigation process.
Assessment and Investigation Processes
Previously, the Chair noted that the Committee looked forward to an improvement in
assessment time frames in 2006-07 to more fully comply with the Commission’s statutory
obligations. The proportion of sustained findings against organisations and practitioners has
been steadily increasing in the past three years. According to the Commissioner, as
procedures are more systematic, and investigations are becoming much more rigorous, the
Commission is handling a greater number of matters as a result of the improved processes.
The Commission’s assessment process and procedures consist of the following:
• complaint received;
• complaint subjected to initial assessment by the Director of Assessment
Resolution Division and Manager of Assessments;
• complaint allocated to Assessment Officer 1 with instructions;
• Assessment Officer invites a response to complaint from health provider(s)
requests relevant medical records where serious clinical treatment issues
involved;
• Assessment Officer examines the material;
• Assessment Officer seeks advice from an internal medical adviser if necessary;
• Assessment Officer prepares an assessment brief summarising
o issues raised by complaint;
o the content of material gathered in assessment process; and
o a recommendation having regard to criteria under s 23 of the Act;
• Assessment brief is considered by team leader and Manager of Assessments
may amend the brief having regard to s 23 criteria;

and

and
are

who

1

Assessment Officers process assessment of individual complaints, and have a caseload of 45 to 55
complaint files, to be assessed within the statutory timeframe of 60 days. The Casemate system identifies
overdue tasks, and team leaders audit files after 21, 40 and 55 days, to ensure that the assessment process is
on schedule.
Report No. 2/54 – June 2008
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•
•

•

the final version of the brief is considered by the Director of Assessment and
Resolution 2 and the Commissioner;
the Commissioner determines as to whether the complaint will be investigated by
reference to the statutory criteria.
If the complaint is about an individual practitioner, the Commission must consult with
the registration authority, e.g. the NSW Medical Board, before the final determination.
If that authority decides the matter should be investigated, the complaint must be
investigated even if the Commissioner holds a contrary view;
if the Commissioner decides not to investigate, he determines the most appropriate
option, e.g., discontinuance, referral for assisted resolution, referral for conciliation or
referral to the appropriate registration authority or to some other suitable agency.

The Commission has strived to professionalise the Investigations area, with an improved
Investigations Procedures Manual introduced under the new Director of Investigations, Mr
Bret Coman. Investigations procedures are now multi-lateral, unlike the previous linear,
paper-based approach. The Commission now uses an electronic case management system
enabling more active monitoring of cases by management. The Commissioner has also
advised the Committee that powers to compel production of information, introduced in
March 2005, will be used more frequently.
However, the Commissioner admits that assessments cannot be done within the required 60
days for complex matters, e.g., hospital care complaints which may involve a consider
number of medical practitioners and nursing staff. Accordingly, 30 per cent of investigations
are not finalised within 12 months. Moreover, despite the Commission’s aim of persuading
as many complainants as possible, there is not a significant take-up of the offer of
conciliation. The Committee will continue to monitor these important areas of the
Commission’s operations.
In the course of the Commissioner’s public examination, the Director of Proceedings, Ms
Karen Mobbs, highlighted the difficulties in determining the levels of seriousness of a matter
and the appropriate prosecution or disciplinary action, due to inconsistencies in the powers
of tribunals under the various registration Acts. Specifically, she noted that not all
registration bodies have a Professional Standards Committee, but may only have a Tribunal
or Boards of Inquiry. She suggested that the Commission would like to see consistent
disciplinary legislation across all the jurisdictions. The Committee agrees that there is
potential for these inconsistencies to inhibit proper investigation of health care complaints,
and has recently resolved to issue a Discussion Paper on the oversight of Registration
Authorities in NSW generally.
Staffing Issues
The Committee is pleased to note that staff attrition in Assessment, Resolutions and
Investigation Divisions is down on the levels of 2005-06. The Commission has adopted exit
interviews as recommended by the Committee in its 2005-2006 Review, and consultants
have been engaged to conduct a climate survey by the end of June 2008.

2

Resolution Officers arrange assisted resolution of complaints which the Commission has assessed as not
warranting investigation. They handle telephone enquiries, conduct reviews of files when the complainant
requests a review of the assessment decision. They have a caseload of 15 to 20 files for assisted resolution
and handle 3-5 review files at any given time.
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Code of Conduct and Ethical Standards
In order to maintain public confidence in the integrity of the Commission, the Code provides
that officers of the Commission must avoid conflicts of interest between their personal
interests and professional duties. Officers should avoid any personal activity, association or
financial dealing that could directly or indirectly compromise the performance of their duties.
Thus, s 30(2) of the Act provides that the Commission may not obtain an expert report from
a person who has a financial connection with the health practitioner against whom the
complaint is made.
The Committee notes that the Code of Conduct has recently been reviewed. The Code of
Conduct is separate from the Code of Practice which is designed to explain to the public and
external stakeholders the way in which the Commission performs its role (see below).
Complaints Analysis
In 2006-07 there was an average of 227 complaints per month about health service
providers (2,722 in total) and 508 complaints about public hospitals (18.7 per cent of the
total). 3 The Commission is currently reviewing its complaints classification system to make it
more specific, so that it can better communicate the information in dialogues with health
practitioners about how to better manage complaints. The new classifications will be
introduced from 1 July 2008, although the Commissioner notes that they may be slightly
altered to better co-ordinate with the Commission’s interstate counterparts. The categories
also will assist in better identifying complaints trends in relation to individual practitioners
and health organisations.
Information-sharing relationships between key organisations in the health care system are,
in the Committee’s view, crucial to ensuring an even greater measure of effectiveness in
preventing failures in the delivery of health services in NSW. The Committee is therefore
pleased to note that the Commission is exploring improved data analysis methodologies
with the Director-General of the Health Department and the CEOs of Area Health Services,
due to the fact that the Department receives a broad range of complaints, whereas the
Commission’s own samples are often too small to identify trends. The Commissioner has
also advised the Committee that he will also liaise with the Clinical Excellence Commission
[CEC] to establish whether data can be shared between the CEC and the Commission.
The Commission is now analysing complaints, classifying them according to the type of
practitioner and taking the proactive step of approaching the various Colleges to discuss
complaint handling and outcomes in respect of the various areas of medical practice.
Commission staff are also going out to Area Health Services and speaking with clinicians
directly.
Code of Practice
In March 2008 the Commission issued a Draft Code of Practice, under s 80(1) of the Act,
which requires the Commission to develop, after appropriate consultation, a Code of
Practice to provide guidance on the way in which the Commission intends to carry out some
or all of its functions. The Code has now been finalised and is attached to the Committee’s
Report (see Appendix 4).

3

In the ten months from July 2007 to April 2008 there was an average of 251 complaints per month (total
2,514 complaints); and 603 complaints about public hospitals (24 per cent of the total).
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The Commission plans to incorporate the Code into the regulations under s 80(3) of the
Act. 4 The Committee acknowledges the thoroughness of the consultation process, and
recommends the Code as a good practical step to informing potential complainants about
what exactly the Commission does. and how they can expect the Commission to go about
doing it.
Impact of developments in the wider health care system
As noted in the Chair’s Foreword, at the time of the Commissioner’s public examination the
Government had already set in train major processes of inquiry and reform within the NSW
health system. In December 2007, the Joint Select Committee on the Royal North Shore
Hospital tabled its Report; in January 2008 the Governor established the Special
Commission of Inquiry into Acute Care Services in NSW Public Hospitals, under
Commissioner Peter Garling SC; and in May 2008 Ms Deirdre O’Connor, retired Federal
Court Justice, presented her Review of the appointment, management and termination of Dr
Graeme Reeves as a visiting medical officer in the NSW public health system to the Minister
for Health, Hon Reba Meagher MP. The Terms of Reference for both the Royal North Shore
Inquiry and the Garling Inquiry contained specific provisions for referring individual
complaints to the Health Care Complaints Commission.
The Commissioner advised the Committee that there has been an increase in complaints
about the Royal North Shore Hospital and the Royal Prince Alfred Hospital, Camperdown, in
the period July 2007 to April 2008, although the sample is too small to draw conclusions.
Nonetheless, three temporary staff have been appointed in the Commission’s Assessment
Division until the end of June 2008 to deal with the increase in complaints in recent months.
The Commission is monitoring the situation to see whether a permanent increase in the
numbers of Assessment staff is warranted.
There has also been a substantial increase in complaints following publicity generated by
the case of ex-Dr Graeme Reeves, and the Commissioner expects the number of
investigations into public hospitals to increase in the short term as a result of the Garling
Inquiry. The Commission has established a liaison point and conferred with Commissioner
Garling and is receiving transcripts regularly. The Commissioner noted that 79 complaints
have been referred to the Commission, complainants are being contacted and each
complaint is being put through the Commission’s usual assessment process. The
Committee is closely monitoring all these developments.

Conclusion
In exercising its functions under the Act, the Commission is required to have as its primary
object the protection of the health and safety of the public. During 2008, the Commission
has been subjected to sustained criticism of its failure to do just that, especially in the case
of de-registered medical practitioner, Graeme Reeves.
However, without making any judgment on the Commission’s conduct prior to the year in
review, the Committee considers that, on the evidence before it, in 2006-07 the Commission
has undergone a process of considerable improvement in the manner in which it exercises
its functions under the Act, and particularly how it engages with both health care
complainants and others involved in the provision of health care in NSW. The Committee is
4

Section 80(3) of the Health Care Complaints Act 1993 provides that a code of practice developed by the
Commission under s 80(1)(i) has no effect unless it is incorporated in, or adopted by, the regulations.
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not suggesting that there is not room for improvement, but it does acknowledge the efforts
of the Commission to address operational areas which the Committee has previously noted
as deficient.
In the Foreword to the Committee’s Review of the 2005-2006 Annual Report of the Health
Care Complaints Commission, the Chair noted that there were a number of areas in which
the Commission had ‘real need for performance improvement, both in terms of change and
in the pace of that change’. The Committee considers that in 2006-07 the Commission has
genuinely picked up that pace, in the important areas of internal operations and its external
‘outreach’ to raise public awareness of its services, and the Committee looks forward to
working with the Commission to ensure that the pace and process of positive change is
maintained.

Report No. 2/54 – June 2008
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Chapter Two - Questions on Notice
2006-2007 ANNUAL REPORT
COMPLAINTS COMMISSION

OF

THE

HEALTH

CARE

EXECUTIVE SUMMARY
Question 1
The Report notes as follows:
‘Although the number of inquiries increased from the previous year, the
restructure included the handling of inquiries at one central point, so a
comparison with figures from previous years cannot readily be made. The
improvement in the quality of advice given by the Inquiry Service has
contributed to the Commission receiving fewer written complaints in 2006-07.’
Could you please clarify these statements?
RESPONSE:
The first statement is explained in more detail at page 32 of the Annual Report under the
heading ‘Inquiries received’ as follows:
‘In 2006-07, the Inquiry Service dealt with 7927 inquiries. Chart 9.1 shows the
number of inquiries dealt with by the Commission during the last three years [4577 in
2004-05, 6003 in 2005-06, and 7927 in 2006-07].
The apparent increase in the number of inquiries is partly explained by a change in
counting methods. Chart 9.2 shows the numbers of both inquiries and resolution
matters that were received during the last three years. The increase in inquiries
corresponds with a decrease in matters that were previously handled by the
Resolution Service when it was called the Patient Support Service. Until March 2005,
the inquiries handled by the Patient Support Service were counted separately from
the inquiries handled by the Inquiry Service. They are now counted together.‘
The second statement is also explained in more detail at page 32 of the Annual Report
under the heading ‘Inquiry Service’ as follows (emphasis added):
‘The Inquiry Service in its current form has operated since April 2006.
The Inquiry Service, staffed by Resolution Officers, helps potential complainants by
providing information and answers to questions. The Service can also provide advice
on various approaches to resolve the concerns in question. This may include
discussing strategies to deal with those concerns, and in some cases referring callers
to a more appropriate agency.’
By way of elaboration on the matters referred to in the sentence underlined:
•

Strategies to deal with a caller’s concerns can include encouraging the caller to raise
their concerns directly with the health service provider, and providing guidance on
how to do so, with a view to a prompt resolution of the concerns directly between the
Report No. 2/54 – June 2008
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caller and the practitioner or health service organisation. If the matter can be resolved
in this way, it obviates the need for a written complaint to the Commission.
•

Staff of the Inquiries Service have met with and clarified the role of other relevant
agencies, such as Medicare, the Aged Care Complaint Scheme, and the Office of
Fair Trading. This has enabled the Inquiry Service, where appropriate, to refer the
caller to another agency more suited to dealing with their concerns.

In addition, the Commission has introduced a process called ‘assisted referral’. Where a
caller raises a concern which should only take a quick telephone call to resolve, the matter
will be promptly dealt with by an officer of the Inquiry Service in this manner – again
obviating the need for the caller to write a letter of complaint to the Commission.

IMPROVING THE HEALTH SYSTEM
Question 2
The report notes that Commission staff made a total of 62 presentations to health
service and community groups during the reporting period, and that Resolution
Officers also participated in various community events to promote the Commission’s
services. Did the Commission seek feedback from participants, or seek input as to
how to increase community awareness of the role of the Commission?
RESPONSE:
The Commission did not seek formal feedback from the groups that attended the
presentations. The Commission is in the process of developing a formal feedback process
which it proposes to implement from 1 July 2008.
The answer to Question 3 below also goes to the issue of increasing community awareness
of the role of the Commission.

Question 3
The Commission plans to develop information packages, including brochures and
posters, to support health service providers in informing patients and the public
about how to use the services of the Commission. Could you please advise of the
progress of these plans?
RESPONSE:
The Commission provided its existing information material to all Area Health Services
between September and November 2007. The Commission also advised the Area Health
Services that it was reviewing the content and presentation of this material, and sought
feedback from the Area Health Services to assist with this review. The Commission
subsequently finalised its review of the content and design of its various publications, and
consulted with the representatives of the key consumer bodies through its Consumer
Consultative Committee in doing so. The new brochures and posters will be available for
distribution to the Area Health Services in April 2008.

10
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LEGISLATIVE CHANGES
Question 4
The report notes that legislative amendments strengthened provisions against deregistered health practitioners? Having regard to the recent tragic cases involving exdoctor Graeme Reeves, does the Commission intend to review its internal practices
with regards to referring practitioners to the Office of the Director of Public
Prosecutions?
RESPONSE:
Following an investigation, the Commission can refer the conduct of a practitioner to the
Office of the Director of Public Prosecutions if there is evidence that an offence has been
committed. The Commission’s Investigation Division manual makes this clear.
The Commission will also refer allegations of criminal conduct to the police where it has
obtained the consent of the complainant to do so – as has occurred with the Commission’s
referral of certain complaints about Dr Graeme Reeves to the NSW Police Force Strike
Force ‘Tarella’, which is investigating the issue of possible criminal conduct by Dr Reeves.
The Health Care Complaints Act provides for the referral of evidence of possible criminal
conduct to the Director of Public Prosecutions at the end of an investigation. In December
2007 (some months before the publicity surrounding Dr Reeves), the Commission sought a
legislative amendment to the Health Care Complaints Act, which enacted, will give the
Commission the power to disclose information to law enforcement, investigative and
prosecuting agencies at any time.

Question 5
Does the Commission have an ongoing plan for recommending further legislative
changes in the immediate future?
RESPONSE:
Yes. The Commission has recently made 29 recommendations for amendments to the
Health Care Complaints Act and the legislation governing registered health service
providers. The desirability of many of the proposed changes has been reinforced by various
concerns raised by the case of Dr Graeme Reeves.

TRENDS IN COMPLAINTS
Question 6
With respect to complaints made about nurses, in the category ‘communication’, the
proportion increased by 4.2 per cent in 2005-06 to 9.1 per cent in 2006-07, the main
issue in relation to communication being attitude. Whilst these are small figures, has
the Commission examined why this figure has more than doubled?
RESPONSE:
In terms of actual complaint numbers, the 4.2 per cent of complaints about communication
by nurses in 2005-06 represents eight complaints, while the 9.1 per cent of complaints about

Report No. 2/54 – June 2008
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the same issue in 2006-07 represents 18 complaints. Accordingly, the increase in the actual
number of complaints is very small in real terms.
It should also be noted that, in 2004-05, the number of complaints about communication by
nurses was 12 – higher than the figure of eight complaints the following year.
All of these complaint numbers are set out in Table 18.6 of the Annual Report at page 129.

Question 7
With respect to dentists, there was a significant increase from 6.5 per cent in 2005-06
to 15 per cent in 2006-07, in relation to issues of professional conduct, most
commonly relating to competence and illegal practices. The Report notes further that
complaints about dentists are generally referred to the NSW Dental Board, which has
‘robust processes’ for managing them. Has the Commission had any feedback from
the Board on the cause/s of this increase?
RESPONSE:
In terms of actual complaint numbers, the 6.5 per cent of complaints about professional
conduct by dentists in 2005-06 represents 12 complaints, while the 15 per cent of
complaints about the same issue in 2006-07 represents 28 complaints. Accordingly, the
increase in the actual number of complaints is relatively small in real terms.
It should also be noted that, in 2004-05, the number of complaints about professional
conduct by dentists was 20 – higher than the figure of 12 complaints the following year.
All of these complaint numbers are set out in Table 18.6 of the Annual Report at page 129.
In light of the above discussion, there has been no occasion for the Commission to seek
feedback from the Dental Board on these matters.

Question 8
Access to Justice Health services has been the subject of a number of complaints to
the Commission. What types of issues have been raised, and how are they being
resolved? Does the Commission liaise with the Ombudsman in relation to Justice
Health?
RESPONSE:
As illustrated in Chart 8.15 of the Annual Report at page 26, a total of 119 issues were
raised in complaints about Justice Health.
As noted in Table 18.11 of the Annual Report on page 135, these 119 issues consisted of:
• 69 about treatment;
• 31 about access;
• 10 about professional conduct;
• seven about communication;
• one about privacy/discrimination;
• one about grievance.
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As noted in Table 18.23 of the Annual Report at page 142, the Commission assessed 98
complaints about Justice Health in 2006-07. The outcomes of these assessments were as
follows:
• 62 were discontinued;
• 23 were referred for assisted resolution;
• five were referred for investigation;
• three were referred to another body;
• three were referred to a registration board;
• two were resolved during assessment.
The Commission liaises with the Ombudsman in relation to the handling of particular
complaints.

INQUIRY SERVICE
Question 9
The Report notes that only one in seven people who have contact with the Inquiry
Service see the need to request a complaint form to make a formal complaint to the
Commission. Do you have any concerns that members of the public – especially
those from non-English speaking backgrounds, or people with mental illness or
intellectual disability - may be discouraged from making valid complaints by this
process? What is the Commission doing to ensure that this does not happen?
RESPONSE:
Inquiry Service staff use interpreter services when dealing with people who do not use
English as their first language. They have also attended training about providing support to
people with a mental illness or developmental disability.
Inquiry Service staff can provide support in the writing of a complaint, by drafting the
complaint and sending it to the complainant to sign and return to the Commission
To assist people from a non-English speaking background, the Commission is having its
current publications translated into 20 community languages; having signs in these
languages displayed in its reception area; and having details of the telephone interpreter
service placed on the back of its letterhead.
The Commission uses the Consumer Consultative Committee to ensure that its publications
are accessible to the various groups who are potential users of the Commission’s services,
including people with a mental illness or developmental disability.

ASSESSING COMPLAINTS
Question 10
The Commission must advise the parties to a complaint about its assessment
decision within 14 days. In 2006-07, 87.8 per cent of decision letters were completed
within this timeframe. While this is a significant level of compliance, what is the
average timeframe for the remaining 12.2 per cent, and for what reasons are they not
sent out within this period?
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RESPONSE:
The average time for the despatch of letters not sent within 14 days was 25.1 days.
There are various reasons (individually or in combination) for assessment decision letters
not being finalised within the 14-day timeframe:
•

The Commission has been training its staff to write in plain English, with a view to
more effective communication between the Commission and complainants. In
supervisors ensuring that letters use plain English, there are times when a draft letter
will require considerable redrafting, meaning that the final version of the letter is
produced beyond the 14-day timeline.

•

Some complaints raise complex medical issues which require particularly careful
drafting of the assessment decision letter, and therefore liaison between the
Commission assessment staff and the Commission’s internal medical advisers to
discuss appropriate terminology for the assessment letter.

•

Commission officers telephone complainants to discuss the assessment decision
before sending the decision letter. In some cases, the complainant will provide further
information relevant to the matter that should be, and is, referred to the internal
medical adviser for consideration, in order to determine whether the original decision
should be adhered to. The need for the internal medical adviser to consider the
additional information and provide further advice, and for this advice to be reflected in
the final decision letter, necessarily extends the time taken to finalise the decisionmaking process and the preparation of appropriate correspondence.

Since the publication of the 2006-2007 Annual Report, the Commission has introduced a
process to track the drafting and despatch of assessment decision letters.

CONCILIATING COMPLAINTS
Question 11
The Report notes the positive feedback received by the Health Conciliation Registry.
How does/will the Registry act upon any unfavourable feedback, especially if the
feedback is related to the process generally?
RESPONSE:
The brochure provided by the Registry to all parties referred for conciliation includes
information about making a complaint with respect to the conciliation process.
If unfavourable feedback relates to the staff and/or processes of the Health Conciliation
Registry – the Registrar contacts the person to see if the concerns in question can be
resolved. Resolution can involve a change to the Registry's processes. There are instances
where this has occurred – for example, as a result of feedback in an evaluation form, the
Registry has included in its correspondence additional information explaining the role of
support people in conciliations.
If the Registrar cannot resolve a complaint about a staff member, or the complaint is about
the Registrar herself – the matter is referred to the Director of the Assessments and
Resolution Division to manage.
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If a complaint is made about a conciliator's conduct – the Registrar contacts the complainant
and then refers the complaint to the conciliator for comment. The Registrar considers the
complaint in the light of the conciliator's comments and the Commission's code of conduct,
and reports on the outcome of the investigation to both the complainant and the conciliator.

INVESTIGATING COMPLAINTS
Question 12
In 2006-07 two matters were re-opened for re-assessment. What was the basis for reopening these matters?
RESPONSE:
In substance, the two matters arose out of one investigation and concerned the conduct of
two doctors.
The parents of a person with a mental disability complained about many issues relating to
the treatment of their daughter, including whether they had given consent to a surgical
procedure. The Commission investigated the complaint and found that informed consent
had been given. The parents requested a general review of the outcome of the investigation.
The investigation was re-opened to investigate the specific issue of whether the appropriate
current consent form under the Guardianship Act had been used.

PROSECUTING COMPLAINTS
Question 13
In 11 cases referred by the Commission, the Director of Proceedings made a
determination not to prosecute the matter. What were the types of matters for which
this determination was made?
RESPONSE:
Five matters related to complaints about nurses. Of these, four related to clinical practice,
while one concerned alleged criminal conduct which could not be substantiated. Four of the
five matters were referred back to the Commissioner for the consideration of further action,
such as referral to the Board for counselling. In the remaining matter, no further action was
taken.
A further five matters related to complaints about medical practitioners. Of these, two related
to clinical practice, and two involved allegations of the crossing of professional boundaries –
one was referred back to the Commissioner for the consideration of further action, and no
further action was taken in relation to the other three matters. The remaining matter related
to a breach of conditions – no further action was taken in relation to this matter because the
practitioner had died.
The remaining matter related to a podiatrist. Whilst the Director of Proceedings was of the
view that the matter warranted further action, she did not consider it was sufficiently serious
to warrant prosecution before a Tribunal. In the absence of a Professional Standards
Committee in this jurisdiction, the matter was referred back to the Commissioner with a
recommendation that it be referred to the relevant Board for a Board of Inquiry.
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ACCESS TO SERVICES
Question 14
The Report notes that the Commission has attempted to ensure representation of
people from culturally and linguistically diverse backgrounds on the Commission’s
Consumer Consultative Committee. How has the Commission gone about this?
RESPONSE:
The Ethnic Communities Council represented the interest of culturally and linguistically
diverse community groups on the Commission’s Consumer Consultative Committee. As the
Council has ceased to exist, the Commission is currently arranging for a suitable
replacement.
In addition, the other consumer bodies on the Consumer Consultative Committee have
CALD strategies in place to reach their members from culturally and linguistically diverse
backgrounds. The bodies represented on the Committee are:
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Aboriginal Health & Medical Research Council
Alzheimers Association
Association for the Wellbeing of Children in Healthcare
Carers NSW Inc
Combined Pensioners and Superannuants Association
Council on the Ageing
Ethnic Communities Council
NSW Consumer Advisory Group – Mental Health
Mental Health Coordinating Council
NCOSS
NSW Council of Intellectual Disability
People with Disability Australia Incorporated (PWD)
Positive Life NSW
Rural & Remote Health Consumers of Australia
Women's Health NSW

Question 15
Given the Commission's current low percentage of staff with a disability, has the
Commission considered specifically targeting people with disabilities in future
recruitment processes?
RESPONSE:
The Commission developed a three year Disability Action Plan in 2006, which identified a
range of strategies to assist the Commission in increasing the number of employees with a
disability within its workforce. These strategies have been successful in increasing the
percentage of staff recorded as having a disability within the workforce, as demonstrated by
the increase of 67 per cent in the percentage of employees that have been recorded as
having a disability from the 2004 figures. The current figure of 9 per cent is 3 per cent below
the NSW Government Benchmark.
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It should be noted that the data collected on whether an employee has a disability is
completely voluntary. There are a number of employees who have a known disability, and,
in particular, a disability that has required a work-related adjustment, who have declined to
identify as having a disability when recording their data. As a result, and similar to the data
of other agencies in this category, the Commission’s data is not a one hundred per cent
reflection of the true representation of people with a disability within its workforce.
The Commission already has one employee who was employed under an affirmative action
strategy for people with a disability. No further targeted recruitment programs are planned at
this stage.

Question 16
Information on the Commission’s services was to have been made available on the
Commission’s web page in 20 community languages by the end of 2007. This has not
occurred. Could you advise how this is progressing?
RESPONSE:
Information on the Commission’s services has been part of the overall review of the
Commission’s information material, as described in the response to question 3, and is
currently being translated. The translated information will be available in April 2008.

ORGANISATION AND MANAGEMENT
Question 17
Could you please advise the Committee on the status of the Commission's
implementation of the online, self-paced corporate induction program for new staff
and completion of the training competencies for positions?
RESPONSE:
The Commission is proceeding with the development and implementation of the online
induction program. The modules on OHS for managers and staff are complete and will be
established by April 2008; the general modules will be in place by June 2008.
The Assessment and Resolution Division and the Investigation Division have had
competencies developed for all of their positions. The competencies for positions in the
Legal Division, Corporate Services and the Executive Unit will be completed by June 2008.

Question 18
What has been the impact upon the operations of the Commission of the introduction
of performance management?
RESPONSE:
The introduction of performance management has established clear expectations for all staff
about their performance, resulting in improved overall performance for the Commission, as
demonstrated by the key performance indicators in the Annual Report.
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Question 19
How is the Commission's planned review of its Code of Conduct progressing?
RESPONSE:
A revised version of the Code of Conduct is being prepared, and should be finalised by the
end of June 2008.

Question 20
At what stage is the new development project aimed at extending Casemate’s
capabilities to the Legal Division and re-engineering legal processes in accordance
with its business requirements?
RESPONSE:
A number of significant changes were made to the Casemate Legal Division processes in
November/December 2007. This involved streamlining the existing processes to better
reflect the work carried out by the Legal Division, and allows for compliance with external
timeframes (such as those imposed by Tribunal directions) to be captured and reported
upon in the Casemate system. Information will be captured in relation to all Legal Division
processes that were opened after the changes were introduced.
Casemate now has the capacity to record non-prosecution work carried out by the Legal
Division, such as FOI applications.

Question 21
Has the Commission achieved accreditation to ISO 27001 Standards for Information
Security?
RESPONSE:
Yes – the final audit certification from SAI Global was obtained on 13 December 2007.

Question 22
Could you tell the Committee in detail about the audits of the Commission's
Assessment of Complaints Service and its Resolution Service?
RESPONSE:
The reports by SAI Global on its audit of Assessments (dated March 2007) and its audit of
Resolution Services (dated August 2007) are attached (see Appendix 2 and Appendix 3
respectively).

Question 23
The Commission’s Executive Assistant now has responsibility for developing and
implementing a CALD promotion strategy for the Commission over the next twelve
months. How will the promotion of the Commission’s services to people from
culturally and linguistically diverse backgrounds take place?
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RESPONSE:
The Commission’s Executive Assistant – who herself is from a culturally and linguistically
diverse background – recently took over the responsibility of developing and implementing a
promotion and education strategy to all external stakeholders of the Commission. The role
has now been broadened to the full-time position of Communications and Stakeholder
Relations Officer.
In relation to the promotion of the Commission to people from a culturally and linguistically
diverse background, the Commission has displayed signs in its reception area and in its
regional offices to allow people to indicate the type of language assistance that they would
like an officer of the Commission to arrange for them.
The Commission has printed on the back of its letterhead advice in 20 languages on how to
seek help in translating correspondence from the Commission by contacting the Translating
and Interpreting Service. The advice on how to seek language assistance is now being
made part of all Commission publications as part of the review.
As mentioned in the answer to question 16, the information about services offered by the
Commission will be available online in April 2008.
The Commission is also arranging presentations about its functions and services that will
specifically target CALD communities. In the coming year, the Commission plans to contact
community radio stations to arrange for the Commission to be present in programmes
targeting members of the various communities of NSW.

Question 24
What supports does the Commission have in place to assist the staff member in the
Aboriginal and Torres Strait Islander position?
RESPONSE:
The officer in this position is located in Dubbo – an area where there is a large Aboriginal
population. The officer is well connected to the community, and is encouraged to participate
in appropriate cultural events to strengthen their connection to the community and to
improve networks. The officer attends monthly meetings at the Commission’s main office,
and has supervision meetings with their supervisor on a six weekly schedule. The
Commission engaged this officer during February and March 2008 to work on a project to
identify key elements for effective service delivery to Aboriginal communities.
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CHAIR: I declare the hearing open. It is the function of the Joint Parliamentary
Committee on the Health Care Complaints Commission to examine each Annual Report of the
Commission and report to the Parliament upon it in accordance with s 65 (1) (c) of the Health
Care Complaints Act 1993. I note that two members of the Committee, Reverend the Hon
Fred Nile, MLC, and Mr Matthew Morris, MP, are unable to attend today's hearing due to
longstanding commitments with other Parliamentary Committees. The Committee welcomes
the Commissioner and senior officers of the Health Care Complaints Commission to the table
for the purpose of giving evidence on matters relating to the 2006-2007 Annual Report of the
Health Care Complaints Commission. I thank the Commissioner and staff for their appearance
before the Committee today.
KIERAN TIBOR PEHM, Commissioner, Health Care Complaints Commission, Level 13, 323
Castlereagh Street, Sydney, sworn and examined, and
BRET COMAN, Director of Investigations, Health Care Complaints Commission, Level 13,
323 Castlereagh Street, Sydney, sworn and examined:
KAREN BERNADETTE MOBBS, Director of Proceedings, Health Care Complaints
Commission, Level 12, 323 Castlereagh Street, Sydney, affirmed and examined:

CHAIR: I am advised that you have been issued with a copy of the Committee's Terms of
Reference and a copy of the Legislative Assembly's Standing Orders 291, 292 and 293 that
relate to the examination of witnesses, is that correct?
Mr PEHM: Yes, that is right.
CHAIR: The Committee has received a detailed submission from the Health Care
Complaints Commission in response to a number of Questions on Notice relating to the
Commission's 2006-2007 Annual Report. Commissioner, do you wish this submission to
form part of your evidence here today and to be made public?
Mr PEHM: Yes, that is no problem.
CHAIR: I direct that these materials be attached to the evidence of the witness to form
part of the evidence. Do Committee members concur with authorising the publication of the
submission?
Dr ANDREW McDONALD: Yes.
CHAIR: For the record, in what capacity are you appearing before the Committee today?
Mr PEHM: I am appearing as Commissioner of the Health Care Complaints Commission.
CHAIR: Commissioner, would you like to make an opening statement before the
commencement of questions?
Mr PEHM: No, I am happy to proceed and answer any questions you may have.
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CHAIR: On page 5 of the Annual Report, the Foreword notes that the Commission brings
a valuable perspective to the health reform process because the information from
complaints helps to inform health providers about concerns of patients. What processes
does the Commission have in place to ensure that this takes place?
Mr PEHM: The complaints process itself obviously informs health and service providers of
individual complaints. The process is to provide respondent health practitioners with the
complaint and to ask them for a response. Our complaints resolution processes often involve
both conciliation and assisted resolution. They involve complainants meeting with health
service providers and, hopefully, in many cases reaching agreement as to changes that might
occur as a result of the complaints. The investigations of complaints against health
organisations can result in the making of comments and recommendations. Those are copied
to the Director General of the Department of Health. The Director General has set up a central
clinical governance unit, which looks at the applicability of the Commission's recommendations
across the health system. We have regular meetings with the Area Health Services Chief
Executives. I have three monthly meetings with the Director General that go to the
implementation of the Health Care Complaints Commission's recommendations. There is a
whole range of activity outside the complaints process, such as, addressing practitioner
groups, speaking to colleges and doing public talks that inform people about the
Commission's processes and the way we work and how we contribute to the improvement
of the health system.
CHAIR: Generally, does the Commission use the statistical information it compiles to
assist the various registration Boards to provide the most appropriate professional training—
for example, by focussing on clinical issues, which frequently form the basis of complaints?
Mr PEHM: We have begun to do that. We provided a report to the New South Wales
Medical Board fairly recently which looked at the types of complaints made and the kind of
practitioner the complaints were made against. The Board has all of this information itself
because we are required to consult with them on complaints as we get them, each and
every complaint. I am not aware of the activity the Board has taken in response to the
report. I do not think the Board has a very strong education role. I could be corrected by the
Board, but I am not aware of that. To address that side of the issue, we are approaching the
colleges, which provide regular training for their practitioners, and we are breaking down
complaints data in terms of the types of complaints against particular kinds of practitioners whether it is obstetricians, gynaecologists, surgeons, emergency department practitioners and speaking to them about the nature of those complaints, how they are handled and
outcomes and discussing with them what they can do to address complaints and prevent
complaints from being made.
Hon KERRY HICKEY: Has the Commission ever given consideration as to the way it
might work with other complaints handling bodies to look at ways of cross-promotion of
services?
Mr PEHM: No is the short answer to that. We meet nationally with all the complaints
handling bodies in the health area every six months. This year we are developing a public
promotion and education strategy. That is quite extensive. We are involved, as I said, in
talks to colleges and practitioners and also going out to the Area Health Services and
speaking with clinicians. I have not thought of cross-promotion, but it is not a bad idea. I
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think the Ombudsman may still do country visits and we were planning to do that in our own
right, but it may well be worth linking up with them. That is something we could look into.
Dr ANDREW McDONALD: The Terms of Reference of the Garling Inquiry into the New
South Wales health system requires the special Commission to refer individual
complainants to the Health Care Complaints Commission. How has the Health Care
Complaints Commission been assisting the special Commission? Roughly how many
complaints have been received?
Mr PEHM: We met with Mr Garling quite early in the piece and discussed the Terms of
Reference and we set up a liaison point between us and the Commission. We have been
referred, I think, about 40 complaints so far. We might have to come back to you with a
particular figure. That Inquiry has gotten quite an impetus up and it is holding public
hearings almost daily. The Commission refers the transcripts of its hearings to us. In some
cases the matters have been dealt with previously by the Commission. In those cases we
contact the complainant to see if they have outstanding concerns. Many of them have said,
‘No, I am not making another complaint. I am happy with all this. I just wanted Mr Garling to
hear my concerns.’ There are a substantial number of new matters coming in and we are
treating them as new complaints, getting in touch with the complainant, clarifying the issues
and putting them through our assessment process.
Dr ANDREW McDONALD: Are you able to give us on notice information as to the exact
number?
Mr PEHM: Yes, we will come back to you with the exact number.
Hon DAVID CLARKE: On page 31 of the Annual Report it is noted that treatment issues
accounted for 86.3 per cent of all issues and investigations of health organisations. Given
that these issues would necessarily involve individual medical practitioners and the health
care providers, does the Commission undertake any further breakdown or use these figures
to investigate individuals?
Mr PEHM: There is a breakdown of the sub-categories under the treatment category in
the appendices at the back of the report. It is on page 125, Table 18.2. The issues are
inadequate treatment, medication, diagnosis, infection control. The largest category by far is
inadequate treatment. We actually think these categories are very broad and not particularly
helpful in terms of describing them. As I said earlier, we are going out to health practitioners,
looking at what our data tells us and trying to have a dialogue with them about how to
manage complaints better. We are redoing all of the issue categories, hopefully, with a
much greater degree of specificity so that we can be clearer and give a breakdown that
speaks more accurately to people.
Hon DAVID CLARKE: What is the time frame on that?
Mr PEHM: We will be introducing it from 1 July this year. We have been working on it for
about nine months. We are trying to have it done as a national system. So we have been
meeting with the other Health Care Complaints Commissioners and the New Zealand
Commissioner as well and trying to get a joint adoption of the new issues.
Hon DAVID CLARKE: Does that look likely?
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Mr PEHM: I think it is unlikely. We will proceed with it anyway because we think it is an
improvement. I think New Zealand will almost certainly follow us. Queensland, I think, has
adopted it. Others have various technical issues. Their database capacity is not as strong as
ours. We are having another meeting, I think on 14 May. That will be the last meeting. The
discussion will be finalised and people will decide whether they will come on board. The
present indication is that I do not think it will be adopted nationally. The other complication is
that other States have different legislation. Some of them cover privacy and some cover
health and disability complaints. The smaller jurisdictions have a much broader range of
issues to deal with apart from health care complaints.
CHAIR: I refer to the New South Wales State Plan. There does not appear to be a
reference to the Commission in the State Plan for 2007. Did the Commission play any role in
the preparation of the plan?
Mr PEHM: We were aware that it was being developed and as the Chief Executive I
went to some of the initial meetings with Chief Executive Officers. However, I was not on
any of the working parties that developed the State Plan in particular areas. We are too
small and our function is so particular that we probably did not rate a specific mention. The
State Plan is a very broad-ranging plan.
CHAIR: Did the Commission have any role in the development of the New South
Wales State Health Plan?
Mr PEHM: No.
CHAIR: Is there a reason for that?
Mr PEHM: I did go to a presentation on the development of the plan and I had a look
at the draft plan, but I had no particular input. I was invited to have input. Again, our role is
very particular. There is an issue around the handling of the complaints by the Health
Department itself. We are getting very interested in that this year. It has come out of
analysing our own data. The Committee has asked what conclusions we can draw from our
data. The answer is often ‘not many’, because our sample is so small. The department has
a much broader pool of complaints.
The Clinical Excellence Commission just published a six-monthly report that showed
7,000 complaints in six months as well as 51,000 incidents of clinical management. At the
moment I am talking to the Chief Executives of all the Area Health Services and the director
general. I will be meeting with Cliff Hughes from the Clinical Excellence Commission shortly
to see whether we can get greater access to that data. I do not think there is a problem with
our getting access generally and, of course, the Commission publishes those six-monthly
reports. However, again, they are at a very high level and we need to drill down—to use the
common term—to get more individual and particular data.
Dr ANDREW McDONALD: I refer to page 31 of the report and figures 824 and 825.
A significant percentage of complaints about health organisations and practitioners have no
further action. Is that because your threshold for investigation is quite low in that you tend to
investigate a lot and that is why you do not find much? Is it a case of if in doubt you tend to
investigate?
Report No. 2/54 – June 2008

25

Committee on the Health Care Complaints Commission
Transcript of Proceedings

Mr PEHM: No. If you go back over previous years' Annual Reports you will see that
the proportion of complaints found to have no substance at the end of investigation has
been steadily decreasing. So the number and proportion of matters where we do make
findings of wrong treatment is increasing. The criteria for us to investigate a complaint are in
s 23 of our Act. It states that a significant issue of public health or safety may warrant
disciplinary proceedings against a practitioner or may involve gross negligence. So the Act
sets a very high threshold. One category raises a question of doubt. It states that if at the
end of an assessment a significant question remains about whether adequate care was
provided, we must investigate.
Our assessment has become much more thorough over the past couple of years. We
still strive to do it within 60 days. With complex matters that is very difficult, if not impossible.
At the end of the assessment process we are obliged by force of the statutory mechanism to
investigate matters that ultimately may not have anything in them. We cannot always predict
at the start after an assessment process. We make our best judgement as to whether there
is substance or whether it is a serious issue. On closer and further investigation, that may
turn out not to be the case. However, the general answer is that, if anything, the proportion
of sustained findings against both organisations and practitioners has been steadily
increasing over the past three years.
Table 18.33 on page 150 of the Annual Report indicates that in 2003-04, 78 per cent
of investigations into health organisations were terminated without any further action. This
year - 2006-07 - that figure is 45 per cent. The same trend occurs with individual
practitioners as well. Terminated by the Commission has gone from 49 per cent, to 42 per
cent to 34 per cent over the three years.
Dr ANDREW McDONALD: The figures in 2005-06 and 2006-07 for health
organisations are identical.
Mr PEHM: Yes, and that is not a mistake. I noted that when we were doing the report
and we double-checked it. It is simply a coincidence.
Dr ANDREW McDONALD: I refer back to chart 823. Page 30 refers to conciliations
finalised in 2006-07. A large number are not resolved. What does that mean in effect?
Mr PEHM: It means that the parties cannot reach an agreement in the conciliation
process.
Dr ANDREW McDONALD: What is the usual consequence of that?
Mr PEHM: That is the end of the matter if the parties cannot reach an agreement.
Matters are sent to conciliation and resolution processes where they do not reach that
threshold for investigation. It is a completely voluntary process on both sides. If agreement
cannot be reached there is no compulsion that the Commission can exercise to take further
action. That is the end of it.
Dr ANDREW McDONALD: So these cases are not being investigated because they
do not fulfil the criteria in the Act.
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Mr PEHM: If the decision at the end of the assessment process is that they do not
fulfil the criteria of the Act, complainants can always request a review of the assessment
decision. A substantial number of complainants refuse to participate in the resolution
processes. If they believe that their matter is more serious and that it warrants investigation,
they can request a review and a review will be conducted. That may vary the assessment
decision, and occasionally those matters are looked at in more detail or the complainant
might provide more evidence and matters can be investigated.
Mrs JUDY HOPWOOD: I note that there were fewer investigations into public
hospitals in 2006-07 than in 2005-06. Do you consider that there is any correlation between
the Commission's failure to use its coercive powers and the apparent failure to identify the
very serious complaints that have come to the attention of the public in the past 12 months?
Mr PEHM: There is quite a lot in that question and I am not sure where to start in
breaking it down. I was not aware that there was a failure to use coercive powers. Coercive
powers are used where we consider it necessary and appropriate. Each complaint is judged
on its merits and a fair assessment is made of whether it reaches the criteria for
investigation. Can you point out the part of the report where that reduction is stated?
Mrs JUDY HOPWOOD: It is on page 151 of the Annual Report and relates to fewer
investigations finalised into health practitioners and health organisations.
Mr PEHM: Do you mean that the numbers were going down?
Mrs JUDY HOPWOOD: Yes.
Mr PEHM: There are a number of reasons. The 2004-05 figure of 675 investigations
finalised represents action taken to deal with the accumulated backlog of complaints in the
Commission and all the matters that came out of the Macarthur period. There were 139
investigations solely related to Macarthur. More generally, part of the problem and the
reason the Commission accumulated the backlog of complaints and investigations—when I
arrived 1,000 matters were under investigation, some of them years old—was that it was not
applying the statutory threshold we referred to earlier for the seriousness of the matters that
were going through to investigation. The assessment process was not as thorough as it is
now. By doing a more careful assessment we are referring fewer matters through to
investigation. However, I would say the investigations are also becoming much more
rigorous and thorough than they were then, simply as a function of the resources can be
applied to a greater number of matters.
Hon DAVID CLARKE: Do you foresee an increase in the number of investigations
into public hospitals in the future?
Mr PEHM: It is hard to judge. In the past two months there has been a substantial
increase in the number of complaints received.
Hon DAVID CLARKE: How substantial has that increase been?
Mr PEHM: I will have to get back with actual numbers, but it is a significant increase.
It is a factor of the publicity generated by the Graham Reeves, ‘Butcher of Bega’ matter.
Many people are reminded of poor health care—not specifically in relation to that
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individual—when they see publicity about such cases. They are reminded of poor health
care they may have experienced. We get the same when a particular factor has brought the
matter to mind and they complain. The Garling Special Commission of Inquiry, as well as
referring particular complaints to us is also generating a lot of publicity. As a result of that I
would expect the number of investigations into public hospitals to increase in the short term.
Whether that becomes sustained is difficult to say.
Hon DAVID CLARKE: So, there are a whole lot of complaints out there that do not
even hit the radar unless there is publicity to stir them up, as it were?
Mr PEHM: Yes, it would seem so. That is one of the reasons why we are going on
what will be quite an extensive public promotion campaign over the next year. I think I said
last time I was here the Commission has been focusing on its internal problems and making
sure it was in a position to deal properly with complaints. Yes, I think the more publicity and
the more awareness there is of the Commission the more complaints should be received. I
can elaborate on what we are doing there. We just completed a rebadging, I think it is
called, of all of our promotional literature. We have a range of pamphlets and posters now.
We have agreed with the Department of Health to have those distributed through our public
hospital system. We are entering into an arrangement with a private organisation to have all
that information distributed through general practices in New South Wales—practices that
are members of this organisation—along with the public presentations and talks and
addressing various public interest groups and practitioner groups.
Dr ANDREW McDONALD: Can I ask you about the North Shore Inquiry? At that
Inquiry there seemed to be, as you mentioned, the underreporting of health care complaints.
The North Shore Inquiry certainly found there was this significant underreporting. Has that
Inquiry had any impact on the work of the Commission?
Mr PEHM: Possibly in the general sense that I mentioned earlier in that it has
heightened public awareness of delivery of public health services. I have not done an
analysis more recently of the rate of complaints out of North Shore compared to Prince of
Wales or Prince Alfred, the big teaching hospitals. I did that at the time of the Parliamentary
Inquiry, and our complaint data did not show any larger number of complaints about Royal
North Shore than it did for comparable teaching hospitals in Sydney.
Dr ANDREW McDONALD: Now that it has been some months, are you able to take
that on notice for us?
Mr PEHM: We can do that. We will have to go to the Department for that information
so it might take a bit of time, but I am happy to do that.
CHAIR: As a result of the 2003-04 reforms at the Commission, positions previously
concerned with partnership development and education were deleted or realigned to the
Commission's principal function of complaint handling. Given the evidence of the general
lack of community awareness of the role of the Commission, do you consider that an
education position ought to be re-established?
Mr PEHM: We have. We have established a promotions and stakeholder relations
position, which I think is in our papers there that we advised you on.
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CHAIR: When was that position re-established?
Mr PEHM: Probably from early this year, January or February this year. I can give
you the exact dates if you like. It may well be in the answers we have already given you.
Mrs JUDY HOPWOOD: You have answered this in part but what further measures
will the Commission include in his Annual Report to allow assessment of the success of its
promotions strategies, particularly strategies to reach people with a mental illness, persons
with a disability, an Aboriginal person and a person from a culturally and linguistically
diverse background? Just some specifics, if you are able to answer that, apart from the
brochures and other measures you have indicated?
Mr PEHM: We have a Consumer Consultative Committee as part of our legislation.
We meet with it quarterly, and all of the groups you mentioned are represented on that. We
have written pieces for all of their newsletters that we transmitted to them—I do not have the
exact details of those who have printed them, but we are collecting all of that information.
Our Resolution Officers are also going out and speaking to meetings of those organisations.
So, there is some targeted action, if you like, of those relatively disadvantaged areas,
specialised areas of patient complaint. We have also reviewed the Commission's collection
of demographic data from complainants to try to get an idea of who is complaining and
whether particular groups are underrepresented or overrepresented. We are starting that
from 1 July. We have been doing all the preparatory work for that.
This is not directly related to your question, but it is part of the same process. We are
doing customer survey processes with every complaint we handle, so everyone who makes
a complaint and any health service provider we deal with we send a form to fill in about how
they evaluate the Commission's processes and service. So, we are getting quite a range of
strategies and we should be able to produce, I hope, fairly detailed data on that for our
Annual Report—not for 2007-08 but for 2008-09 it should all be in place.
CHAIR: So, those demographics would include ethnicity, language group—
Mr PEHM: Yes, Aboriginality—
CHAIR: Mental illness?
Mr PEHM: Yes. We can give you a copy of those forms, if you like.
Hon DAVID CLARKE: According to the report, over 30 per cent of investigations are
not finalised within 12 months. Are you concerned about that? What types of matters take
more than 12 months to complete?
Mr PEHM: I do have a concern about that because change is not instant in public
sector organisations, or probably anywhere for that matter. There has been a process of
continuing improvement to improve those times. I will not dwell on how bad things were in
the past, lest I be seen to be making excuses, but I might ask Bret Coman, our Director of
Investigations, to explain to you some of the measures we are putting in place which we
think will result in significant improvement to investigation time frames.
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Mr COMAN: Part of that involves the Procedures Manual, so a change of our policy
and practice. Part of it is cultural too, to instil an urgency into investigations.
Hon DAVID CLARKE: When you say a change in culture, does that mean there were
people dragging their feet in doing these investigations?
Mr COMAN: I suspect so, yes.
Mr PEHM: The Commission had a very linear process of investigation which involved
sending the matter to the respondent and waiting for a response. If the response took longer
than the 28 days requested, they might wait a bit more and then send a reminder letter. So,
that might blow out to two months and they would still be waiting for that response. The
essence of the new Procedures Manual is that a multiplicity of lines of enquiry is pursued
from the outset. So, we are not waiting on one response before we proceed with other lines
of enquiry. Sometimes you do have to wait because there is particular information that will
be the source and the foundation of the enquiry without which you cannot proceed, but the
Commission's investigation process traditionally has been very linear, and the second step
was not taken until the first step had been completed.
Do not forget, the Commission did not have any powers to compel the production of
information until post-Macarthur. So, that came in, in March 2005 and I do not think the
culture of the Commission geared up very quickly to the availability and the use of those
powers. It is all very well for me to say we have them and to tell people to use them and
address staff meetings, but it is not part of their everyday practice and it is not how they
think about investigations. It takes time for those sorts of messages to get through.
Previously, if a health practitioner did not respond to the Commission there was nothing the
Commission could do about it, short of executing a search warrant on their premises, which
is completely out of proportion to the nature of the complaints.
The new procedures manual integrates the powers in the investigation process and it
is just a much more active approach. Our investigation team structure - we have introduced
a lot closer supervision. Previously the culture was that individuals were responsible for their
files. They were given to them and no one asked for anything back until they had finished
their investigation. So there was very little supervision of the complaints process. We have
much tighter control of that now. There is a lot more monitoring, a lot more reporting back,
and the new manual will introduce default reports, so that if certain steps are not taken
within certain time frames, managers will be notified through the case management system,
electronically, and they will be obliged to follow it up. So, the process will be much more
active and inevitably it will get quicker.
Hon DAVID CLARKE: What types of matters genuinely take more than 12 months to
complete?
Mr PEHM: Complex ones, generally.
Hon DAVID CLARKE: Can you give some examples of that?
Mr PEHM: The classic ones are the complex hospital care matters. Things can be
complicated by external processes, by coronial inquiries, and so on, and police and criminal
inquiries. So, that can be a contributing factor, or criminal charges being laid. The most
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complex investigations are those provided in big hospitals where the patient has been in
care for a significant period of time, many weeks. Medicine in those contexts is very much a
team delivery of service. A classic one would be a post-operative infection where, during an
operation, something is nicked and the contents of one organ leak into other areas and
peritonitis develops and infection. That can be picked up early or it can be picked up later.
So, you have to look at the nurses doing the monitoring during that time, you have to look at
the Registrars and the Career Medical Officers reviewing that patient and you have to look
at the surgeon and the post-operative follow-up. So, even in a two-week period, if you
include the shifts and looking at when the critical deterioration occurred, you are looking at
15 or 20 or more health practitioners.
You then decide how many of those are critical and what level of evidence you need
from them. Traditionally the Commission wrote out and waited for responses. I guess it was
easy when you had that many people but in a complex care situation the level of individual
responsibility for the deterioration of a patient, say, is often very diffuse amongst a lot of
practitioners. It is a question of balancing up and weighing up the contribution of one
compared to the other. That can require you to go back when you get responses from one
practitioner to double check with others. Those other matters do take a long time.
CHAIR: Mr Coman, I was not sure that you had completed your answer?
Mr COMAN: Yes. In essence, Kieran answered it. It was just the management and
the ongoing management of those investigations and setting milestones and making sure
those milestones are met, and if they are not, taking corrective action to make sure they are
met.
Hon KERRY HICKEY: Does the Commission experience any delay going from the
assessment stage to the investigative stage?
Mr PEHM: There is a service level agreement between our Assessments Branch and
our Investigations Branch. I do not think there are any significant delays but Bret can
probably tell you the time that takes.
Mr COMAN: There have not been any significant delays that I can recall at this stage.
We have our own time frames and we follow up on them fairly quickly.
Hon KERRY HICKEY: So, you are saying there is no delay from the assessment to
the investigative stage?
Mr PEHM: There are administrative things that have to be done. At the end of the
assessment process the parties have to be advised of the outcome of the assessment
decision, their right to request a review, and the file has to be transferred to investigations.
So, letters have to be written by the Assessment Officer, the Case Officer, but I think the
transfer rate is three or four days at the moment.
Mr COMAN: Or even less than that.
Mr PEHM: We have an actual number of days specified. I cannot recall what it is at
the moment.
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Mrs JUDY HOPWOOD: The report notes that unsatisfied complainants have the right
to take their matters to the Ombudsman or the Independent Commission Against
Corruption. Do you think it would be appropriate to also note in the Annual Report that the
Committee has an oversight role with respect to systemic issues at the Commission?
Mr PEHM: I am happy to do that. I think people find it difficult to distinguish between
systemic issues and how their particular complaint was handled, but I absolutely have no
problem with doing that at all.
CHAIR: The staff attrition at the Commission is certainly down on the levels of 200506, but it remains not inconsiderable, particularly in the Assessment and Resolutions and
the Investigation Divisions. Has the Commission adopted the process of exit interviews and
staff satisfaction surveys recommended by the Committee in its report of the Commission's
2005-2006 report?
Mr PEHM: Yes. Last time we met I was unsure as to whether we did exit interviews.
We do, or at least staff are given a form to fill out and they are offered the opportunity for an
exit interview. That has been in place for some time. We are also conducting what is known
as a climate survey. We have consultants in to undertake that process. At our last staff
meeting about three weeks ago all the staff were addressed on that process. A working
group will frame the questions and we expect that to be finished by the end of June and
have the results of that.
Hon DAVID CLARKE: What did those exit interviews show? Did they show a pattern
of complaints or concern as to why people left?
Mr PEHM: No. Since that matter was raised I actually talk to staff that are leaving. It
is very stressful work actually and not a lot of people have the right temperament for it. That
has been the main reason in the assessments area particularly and there has been a lot of
pressure on the assessments area with the number of complaints and I think I have
explained to the Committee that we have put in place procedures that require our staff to
talk much more directly with people than has been the case in the past. Everything used to
be done in writing and led to a lot of alienation of the complainants from the Commission.
It is high volume work and it is very stressful because a lot of the complainants have
suffered catastrophic losses in their lives, the deaths of loved ones and so on. They are
grieving, and they want to tell their story and people have to deal with that. That has
certainly been expressed to me by a few staff who have not had the temperament for it.
They have to deal with a fair bit of conflict, if not aggression, and not a lot of people have the
right temperament for that either.
Hon KERRY HICKEY: Is the exit level up or down?
Mr PEHM: It is down in the 2006-07 year on the previous year, and I think I went into
the reasons for that. I do not inherently see staff turnover as a bad thing and if the idea of
staff stability is an inherent good in itself, I just disagree with that.
Hon KERRY HICKEY: It is just that you said that the assessment of the complaint is
up, yet the investigative level is down because of the strong assessment.
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Mr PEHM: Yes.
Hon KERRY HICKEY: Are staff doing the assessments leaving quicker than they
were before?
Mr PEHM: Staff is fairly stable now. I am just responding to the Chair's comment, if I
was hearing you right that there has been a high turnover in assessments.
CHAIR: Yes.
Mr PEHM: Assessments is fairly stable now. It is very important to pick the right sort
of staff. We put a lot of effort into promotion, recruitment and induction of staff, but it is a
stressful job.
Hon DAVID CLARKE: Would more staff relieve the pressure?
Mr PEHM: More staff will relieve the pressure.
Hon DAVID CLARKE: Do you need more staff?
Mr PEHM: We have put on three temporary staff until the end of June to see how this
load that I have explained from the increase in complaints in the last couple of months to
deal with that and we will monitor it again at the end of June to see whether we need to
make some more longer term increase in assessments staff numbers.
I should make the point that I do not think staff turnover is inherently a bad thing. Staff
at the Commission since I have been there have probably been under a lot more pressure
than they have been prior to that. Although they had significant backlogs, we did not have
the sorts of process I have been describing in assessments and in investigations where staff
were monitored, supervised and directed, and a lot of staff, particularly in the early days,
reacted very badly to that because they had been given complete independence to run their
own race. Now when you are going through a cultural change process and trying to get a
teamwork environment developed where everyone is working together towards the same
ends, I do not think it is a bad thing that people who do not see their future working in that
environment decide to go and I do not think that we should be bending over backwards to
try to keep people like that either.
Dr ANDREW McDONALD: You talked about the stressful job. I would like you to
enlarge on that. You talked about the anguish of the families, the conflict and aggression.
Can you expand on the main stresses for the staff who work there?
Mr PEHM: Every complaint that comes in now, assessments staff will call the
complainant and discuss the complaint with them, clarify that their written complaint fully
expresses their complaint and if not add to it and make sure we have a comprehensive
complaint before we go to the respondent. They do deal with a lot of angry people and a lot
of people who are grieving. Health is very high risk - not high risk, but people are ill and they
die and emotions are involved.
I had to do a lot on the grieving process and the first stage is denial and then anger.
People want to look for external causes outside the inherent nature of the situation and they
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want to look for people to blame. That is one of the main reasons why the level of refusal by
complainants to accept the conciliation process is still high and we are working hard to try to
get that down. They can become frustrated when they start to realise that the more extreme
actions they might have wanted or anticipated do not take place.
If a loved one is in a hospital situation or paid care and they are dying over a period of
time, the complainant or member of the family will build up a relationship; they will be visiting
them, they will see the conditions or they might have a run-in with a nurse about how long
they took to get there. Personalities come into it and all those human factors. You cannot cut
those out of the complaint process. Most staff try to be as professional and dispassionate as
possible in the interests of fairness and impartiality, but it is unfair and inhuman not to allow
those people to express their grief and frustration at the system, and I think that takes a toll.
The officer I am thinking of in particular is a lovely fellow with a very nice
temperament but he likes to be liked. He does not like getting yelled at or being told, ‘You
are useless; why can't you do anything. What use are you?’ and this sort of thing. You do
have to put up with a certain amount of conflict. The foreword to this Annual Report generally the level of public trust in the health service providers is very high, but when
something goes wrong it is fractured in a really emotional and often a very bitter way. Staff
have to deal with a lot of human situations that are not particularly pleasant.
Dr ANDREW McDONALD: The next question relates to reaction from health
providers because after you have taken the information, you then ring the health provider, is
that right? Is there stress between the HCCC staff and the health providers?
Mr PEHM: It is the same thing. The Commission is in the most difficult position. It is
in the middle of what is often a really fractured relationship. I went to a talk and there is a
psychiatrist in Melbourne who works for the college there and he counsels practitioners who
have complaints made against them and he described it as the same stages of grieving as
Kubler-Ross; their first reaction is anger and denial as well. How dare they? They are biting
the hand that feeds them. I am just there to help and look at the thanks I get. There is also
unfortunately a culture in the health services, and the medical profession in particular, that
sees complaints as an attack against character, standing and reputation. People pride
themselves on never having complaints made.
There is not the appreciation that I think there needs to be that it is really a part of
doing business of any sort, that when you are dealing with consumers you will always have
interactions, and particularly in medicine where the issues are so complex and the treatment
can have side-effects and complications that may not necessarily have been foreseen. Even
if the consent process has been good, people want to hear the good outcomes. We get a lot
of complaints around informed consent where the practitioner will even produce signed
consent forms about the side-effects and complications and explaining them and the
complainant will swear that they were never told about those adverse side-effects. I am
wandering a bit there but does that answer your question?
Dr ANDREW McDONALD: Very much so, thank you.
CHAIR: Earlier in one of your answers you talked about the increase in staffing and
that you have created some temporary positions to deal with the increased load of
complaints since the publicity following Royal North Shore Hospital and the Mr Reeves
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matter. Is it only in the area of assessment resolution that you see that you need additional
staff?
Mr PEHM: At the moment, yes, but with management everything is constantly under
review and you are always monitoring and measuring where the workload is, but certainly
that is the big influx of complaints, and until we process those matters and determine the
proportion that will go through to investigation or other areas, it is difficult to say whether the
increase will be sustained and whether it will flow through to substantially increased work in
other areas.
CHAIR: I was thinking of the investigations. You are not expecting that on
assessment there would be an increase in the number of investigations?
Mr PEHM: It is on the radar and we have talked about the possibility of that and, if
necessary, we will seek supplementation and see whether we can reorganise resources
from other parts of the Commission. It is a bit early to say yet.
CHAIR: Do you foresee any difficulty in acquiring people with the skills you need as
investigators, if you find you need them very soon?
Mr PEHM: That is another thing, where it is a sort of constant management problem.
Bret is a former Chief Inspector of the New South Wales Police Service. We have had a
very strong push to professionalise our investigations area. My impression is that the more
the Commission is improving its performance and reputation in the health system, the more
we are getting applications. We just did a recruitment process in assessments and there
was something like 90 applications. Bret is keeping the staffing of the investigations area
under review continually.
Mr COMAN: From time to time we get expressions of interest as well and we call for
their curricula vitae to identify people who could be good at the Commission. We are looking
at one detective who is interested in secondment and we are trying to work through that. We
do have a few people in mind, even just for the short term.
Dr ANDREW McDONALD: Thank you very much for providing the draft code of
conduct, which is very good. What is the progress of the code because it still has ‘draft’ on
it?
Mr COMAN: Is that our code of conduct or the code of practice? There are two
documents.
Dr ANDREW McDONALD: The one you gave us?
Mr PEHM: That is the code of practice under section 80 of our Act. We are also
drafting a code of conduct, which is why I asked, so it could well have been the other one.
We just sat down yesterday and went through the responses we received from both the
health profession and the community stakeholders with the draft code of practice and we will
finalise that in the next couple of weeks I think. All the responses have been very good,
constructive and useful. They have all practically said it is a good initiative to produce the
document. There will be some pretty substantial revision. There will be a bit more detail in it
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than there is now and the format will be changed slightly but that is all under way and we will
have that finished by the end of the year.
Dr ANDREW McDONALD: Shorter is better.
Mr PEHM: Yes but there are people that feel particular things need to be said and
that has got to be respected as well so it will get longer. We are trying to keep lawyers
language out of it and keep it in plain English.
Mrs JUDY HOPWOOD: With the proposed national registration and accreditation
scheme for health professions which will establish new partnerships between the Federal
and State registration and education accreditation bodies governing medical professions,
what impact, if any, do you consider a national scheme will have upon the operations of the
Commission?
Mr PEHM: That is a really interesting question. I do not know what the answer to it
will be. I went to a consultative meeting while the national accreditation registration scheme
was being drafted and raised that very issue of what impact it will have on the complaints
and disciplinary side. The response broadly was that the Commonwealth recognises that is
all very difficult and all of the States have different legislation and complaint-handling
procedures. They had given it some thought but they had not put in a great deal of work to
the process of harmonising those processes nationally. The national registration scheme is
aimed at workforce deployment. It came out of the Productivity Commission originally and it
is a good thing. The idea is if you register in one State you are registered nationally.
At the moment if you are in Tweed Heads or Coolangatta you have to be registered in
both States, you have got two sets of registration fees and you would be subject to a
different disciplinary process in Queensland than you would in New South Wales. Also for
overseas trained doctors to be accredited by one central authority and be able to work
rather than go to each State and go through a different accreditation process. That is the
primary objective. There will inevitably be a flow-on effect from it and it is conceivable in a
rational world all of the complaint-handling procedures would be made consistent because
the ultimate outcome of a complaint will affect registration. If you are registered you can
have conditions placed on registration. I think it will take some time and a lot of negotiation
as to precisely the form it takes. It may not become urgent until there is an anomalous case
where a practitioner is dealt with differently under one jurisdiction that has impacts in
another that really highlights the problem. So there will be an impact but it is very difficult to
say what it will be at the moment.
CHAIR: Can you please give the Committee a more detailed account of the
Commission's interactions with Justice Health?
Mr PEHM: I was just out at Justice Health this week, on Monday I think. We interact
with them in the everyday complaint handling sense, of course. I went out to see them about
some particular issues where I suppose the security considerations in the prison had
affected the conditions of the patients in the forensic hospital and we had a complaint about
that so I wanted to talk about that. We have interaction at a lot of different levels. Our
Resolution Officers deal with them quite a bit.
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Our complaints follow the normal process. We generally get a response from Justice
Health if it can be resolved there or we feel that the matter has no substance at the end of it,
but we do refer a lot of matters to our Resolution Service because the complainants are in a
vulnerable position and often need representation. So our Resolution Officers deal with
them a lot. I will say that Justice Health are very responsive and professional in the way they
deliver their services and are very responsive to us.
The other reason for our meeting was that they are also going through a bit of cultural
change themselves and perhaps introducing some more strict discipline in their ranks than
has been the case in the past. So they are also referring complaints to us against some of
their health practitioners.
CHAIR: Just to refer to some of the responses that you gave to the questions that we
asked on notice. In answer to one of the questions you said in some instances the Director
of Proceedings does not agree with the level of seriousness of the matters referred to her by
the Commission, although this was only on a small number of occasions. Do you consider
there is any basic divergence in the concept of ‘serious’ between the Director and the
Commission staff?
Mr PEHM: No. Complaints can be referred to the Director of Proceedings for a
number of reasons. A very common one, and one where the Director might decide not to
take action, is where there are allegations of sexual boundary violation—sexual misconduct
basically. The matter might go to a criminal prosecution and the magistrate might say they
do not find it proved to the criminal standing: beyond reasonable doubt. Now a different
standard is applied in a protective jurisdiction before a disciplinary tribunal. I would feel safer
referring that to the Director of Proceedings with a prosecutor who can go through the
evidence and make her own independent assessment of the prospects of success of a
prosecution than making that decision myself at the end of an investigation. There will
inevitably be cases referred through to Karen really for safety in the public interest so that a
person whose skills are better suited to looking at the prospects of prosecution can make
the decision. Do you want to add anything to that Karen?
Ms MOBBS: I think that is all true. The other aspect of it is that when it comes
through to the Legal Division we are really looking at it with a view to whether there is
sufficient evidence to prosecute. The criteria actually set out the likelihood of proving the
complaint. Obviously before the Professional Standard Committees, the tribunals that we
deal with, certain views have been taken in relation to types of matters and how they have to
be proved. So with the same set of facts that may constitute a departure from the standards,
it may well be that in other similar cases a tribunal or Professional Standards Committee has
taken a particular view that it will not amount to the legal definition of unsatisfactory
professional conduct. So in those cases it may be that whilst there is a departure, it is not
worth pursuing it in the disciplinary sense because we are not going to get a finding, and
may well incur costs in doing so, and that matter is best dealt with by referral back to the
Commission to be dealt with by the Board's comments or counselling or some other
disciplinary outcome rather than prosecution.
Another one of the matters that is sometimes a difficulty is that not all of the
registration Acts have a Professional Standards Committee. A number of them only have
tribunals and what they call Boards of Inquiry. A tribunal will generally deal with those
matters requiring de-registration or suspension. In those jurisdictions such as for doctors
and nurses there is a Professional Standards Committee that can deal with less serious
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unsatisfactory professional conduct. In matters such as psychology and podiatry there is not
a second lower prosecuting body, which means I do not really have any jurisdiction to
prosecute unless it is dealt with in the more serious jurisdiction. So on those occasions I do
not have any choice but to refer it back to the Commissioner for him to refer to a Board of
Inquiry. So even though there will be a disciplinary outcome it is actually counted as me
making a determination not to prosecute just because of the framing of those bodies.
CHAIR: Do you think that it should be standard across the Professional Boards?
Have you made any recommendations to Government about a change of legislation that
would address that anomaly?
Ms MOBBS: We have made a number of recommendations in trying to have
commonality amongst the various registration Acts. I do not know that so much attention has
been focused on Boards of Inquiry. We have certainly raised that with the individual Boards.
Mr PEHM: It has always been our position that there should be consistent discipline
legislation across all of the jurisdictions. It is moving slowly that way. The pharmacists and I
think that dentists now are going into the same scheme as the doctors and nurses.
Ms MOBBS: The Pharmacy Act was a new Act that came in very recently—in
February. So it is slowing changing and certainly we would support, and have made a
number of recommendations that any changes made, for example, to the Medical Practice
Act be reiterated across all of the registration bodies, because it makes it very difficult. We
also have to work with the interface between the Health Care Complaints Act and the other
registration Acts. The more differences there are between those Acts, the more difficult it is
to work them in with our Act. Certainly our recommendation is that at some time, and the
sooner the better, all of those Acts be reviewed together to make sure there are as few
inconsistencies between them as possible.
CHAIR: I note that the Commission is currently arranging for a suitable replacement
for the Commission's Consumer Consultative Committee. Can you inform the Committee on
how that is progressing?
Mr PEHM: We might be trying to recruit new members to the Committee. I do not
know that we are looking at replacing the Committee. The Committee is actually a statutory
creature so I do not think we can replace it without amending the statutes. Is there a
particular answer there?
CHAIR: There was an answer that we received.
Mr PEHM: We are reviewing the membership of the Committee and trying to make
sure that we have as broad a representation as possible. We put that to the Committee and
at the next meeting they will be suggesting other potential members and so –
CHAIR: It relates specifically to a representative from the Ethnic Communities
Council?
Mr PEHM: Yes. We are actually consulting with the Community Relations
Commission about a suitable member from that area.
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CHAIR: It is just progressing. The report notes that the Commission plans to
undertake a full review of its publications which are specifically focused on providing
information to the Aboriginal community regarding its services. Can you tell me how that is
progressing?
Mr PEHM: We have reviewed all of our publications. We have just sent the proofs to
the printers to have all of our pamphlets done. The answer I was going to give was really
concerned with the multilingual distribution to the ethnic community. We have our Aboriginal
Designated Officer as part of this program we have to develop senior management. She is
doing a project specifically on the delivery of Commission information to Aboriginal
communities. She is stationed in Dubbo and I think she is on leave at the moment working
with Charles Sturt University. Her supervisor is not here today but she will be delivering a
proposal to us about how we would best do that. It is a difficult and sensitive area and she is
best placed to do it but we do not have the outcome of that yet.
My adviser informs me that she has been released from her duties by the
Commission to work specifically on the project of delivering Commission information to
Aboriginal communities in New South Wales. I am pretty sure she is working with Charles
Sturt University on that.
Mrs JUDY HOPWOOD: I seek further clarification in relation to a complaint that
covers both a system failure and a health practitioner failure, and the reporting mechanism
or communication between the Commission and the family members in relation to the
complaint or incident that occurred and is causing concerns. I know that systemic failures
are looked at in a different way as opposed to dealing with health practitioners. In relation to
the health practitioners, how much information does the family or the significant members of
the community –
Mr PEHM: The complainants.
Mrs JUDY HOPWOOD: Yes, the complainants.
Mr PEHM: With every complaint against a health practitioner that is investigated but
does not get referred for prosecution the final letter to the complainant telling of the outcome
is a fairly full investigation report that sets out the context of the complaint, the conduct the
subject of the investigation, all the evidence gathered, the expert opinion on the
practitioner's conduct and the reasons for the outcome. They get fairly full explanations. Our
Investigation Officers are charged with keeping regular phone contact - at least once a
month - with complainants and family, so there is fairly close communication and we believe
reasonably full advice of the outcomes at the end.
It can be very difficult for people to distinguish. Often the complaint is about the whole
of care and there are reactions on all sides. Some will take a particular dislike to a
practitioner and want them deregistered for whatever reason - their interaction with them
has not been very constructive during the illness. Others will say when we prosecute
individual practitioners, ‘Oh, they're just being made a scapegoat. It's all the system's fault.’
You get reactions on all sides. Some will want us to take stronger action against individuals;
others will say, ‘No, I'm not concerned with individuals. I want the system changed.’ We do
advise people fairly fully of the outcomes.
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With matters that are being prosecuted we do not, because potentially people can be
called as witnesses for the prosecution. You do not want them to know the evidence of other
parties in case even unconsciously they change their version of events. It just complicates
things. They will be party to the disciplinary proceedings if they are witnesses. Tribunal
proceedings, of course, are in public; Professional Standards Committees are in private.
There is a problem there with the parties knowing the outcome. I think that has been pretty
well addressed by the legislative amendments that will be made as a result of the Reeves
matter, which require Medical Practice Act Professional Standards Committees to be in
public unless there is a good reason for them not to be. Again, on the consistency point, that
will apply only to medical practitioners because that is the circumstance that gave rise to it.
Mrs JUDY HOPWOOD: In relation to a Coroner's finding when there is no reference
or recommendation for a prosecution relating to a practitioner arising from the evidence and
the HCCC finds there should be a prosecution, is there any discrepancy between the fact
that the Coroner did not make that finding and you did?
Mr PEHM: It is a question of the different standard of proof. The Coroner is looking at
a criminal standard: should a practitioner be prosecuted for manslaughter or criminal
negligence? That is a higher standard of proof than we might be required to prove before a
Committee. There are also the outcomes of our proceedings, leaving dismissal and
suspension aside. There is often a case where it is appropriate for a Professional
Standards Committee to impose conditions on a practice. That is a circumstance you want
expert panels to judge. They can make finer judgments than the Coroner. The Coroner
certainly gets expert witnesses who give opinions, but the proceedings are different.
CHAIR: Commissioner, we may have some more Questions on Notice following the
evidence today. I am sure Committee members will go away and consider those. If we have
more questions we will forward them to you. I thank you for the very timely way in which you
have responded to our Questions on Notice to date. We certainly have appreciated that. It
has made the Committee's work a lot easier. Thank you and Ms Mobbs and Mr Coman for
appearing before us today.
(The witnesses withdrew)
(The Committee adjourned at 3.20 p.m.)
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Chapter Four - Answers to Questions Taken on
Notice
QUESTIONS TAKEN ON NOTICE DURING THE HEARING
The Commission responded to several questions taken on notice during the public hearing
held on Thursday 1 May 2008.

Question 1
Dr Andrew McDonald MP asked in relation to the requirement in the Terms of
Reference of the Garling Inquiry into the New South Wales health system for the
Special Commission to refer individual complainants to the Health Care Complaints
Commission: ‘How has the Health Care Complaints Commission been assisting the
Special Commission? Roughly how many complaints have been received?’
You undertook to give the Committee a particular figure as to how many complaints
had been referred.
RESPONSE:
As at 30 April 2008, the Commission had received 79 complaints from the Garling Special
Commission of Inquiry.

Question 2
The Hon. David Clarke MLC referred to page 31 of the Annual Report which states
that treatment issues accounted for 86.3 per cent of all issues and investigations of
health organisations. He asked: ‘Given that these issues would necessarily involve
individual medical practitioners and the health care providers, does the Commission
undertake any further breakdown or use these figures to investigate individuals?’
As part of your reply, you stated the Commission was redoing all of the issue
categories with a much greater degree of specificity so that it can be clearer and give
a breakdown that speaks more accurately to people. The Committee would
appreciate receiving further details about that.
RESPONSE:
Enclosed is the current version of the revised complaint issue categories that the
Commission has developed following both internal consultation with Commission staff, and
external consultation with the Department of Health and the Commission’s counterparts in
other Australian jurisdictions (see Appendix 5).
The Commission will again be discussing these categories with its counterparts at a
conference later this month – the purpose being to bring as much consistency as possible to
the complaint issues used throughout Australia, in order to compare and contrast relevant
statistics and trends between and among the various Australian jurisdictions.
Subject to any minor alterations or additions agreed to at the agency conference, the
Commission will be using the revised issue categories as from 1 July 2008.
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The Commission anticipates that the use of the revised issue categories will assist in better
identifying complaint trends generally, in relation to both individual health practitioners and
health organisations.

Question 3
The Hon. David Clarke MLC asked in relation to complaints received about hospitals
in the past two months: ‘How substantial has that increase been?’
You undertook to give the Committee actual numbers of complaints, noting that the
increase was significant.
RESPONSE:
The figures and trends in relation to the number of complaints about health service providers
generally, and about public hospitals in particular, are as follows:
Complaints generally
In 2006-07, the Commission received a total of 2,722 complaints – an average of about 227
complaints per month.
For the following ten-month period, from July 2007 to April 2008, the Commission received
2,514 complaints – an average of 251 complaints per month.
The last three months of this ten-month period – February, March and April 2008 – have
seen a steady increase in the number of complaints received by the Commission.
Complaints about public hospitals
In 2006-07, 508 of the 2,722 complaints (18.7 per cent) were about public hospitals.
For the following ten-month period, from July 2007 to April 2008, 603 of the 2,514
complaints (24 per cent) were about public hospitals.
The relatively high and increasing number of complaints about public hospitals in the last
three months reflects the fact that the Garling Special Commission of Inquiry is required by
its Terms of Reference to refer any complaints that it receives to the Commission, and has
been doing so during that period (see also the Commission’s response to Question 1
above).
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Table: Number of complaints received from 1 July 2007 to 30 April 2008
(calculated by reference to the number of health service providers the subject of complaint)
2007
Jul
Aug

Dec

2008
Jan Feb

Total

Sep

Oct

Nov

Complaints received about
health service providers

Mar

Apr

237

257

219

278

233

194

215

268

277

336

2514

Complaints received about
public hospitals

53

62

44

72

53

38

47

58

70

106

603

% of complaints about
public hospitals

22.4% 24.1% 20.1% 25.9% 22.7% 19.6% 21.9% 21.6% 25.3% 31.5% 24.0%

Question 4
Dr Andrew McDonald MP asked about the North Shore Inquiry and the underreporting
of health care complaints. The North Shore Inquiry found there was significant
underreporting. He asked: ‘Has that Inquiry had any impact on the work of the
Commission?’ and ‘Now that it has been some months, are you able to take that on
notice for us?’
You undertook to obtain an analysis of the rate of complaints from the North Shore
compared to other big teaching hospitals from the Department of Health.
RESPONSE:
The following graph shows the actual number of complaints that were received about Royal
North Shore Hospital, compared to other comparable hospitals – Royal Prince Alfred and
Prince of Wales – over the years from 2002-03 to 2007-08.

Comparison of number of complaints received
2002-03 to 2007-08 (by provider)
40
35
30
25
Royal North Shore
20

Royal Prince Alfred
Prince of Wales

15
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5
0
2002-03

2003-04

2004-05

2005-06

2006-07

2007-08*

* Estimate based on data for the ten-month period from July 2007 to April 2008
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It is unsafe to draw any conclusions from these numbers in light of the small number of
complaints compared to the vast number of admissions and emergency attendances for
each of the hospitals, as set out in the graphs below:
Number of admitted patients discharged 2002-03 to 2006-07
Royal North Shore Hospital

Royal Prince Alfred Hospital

Prince of Wales Hospital
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Emergency department attendances 2002-03 to 2006-07
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OTHER QUESTIONS TAKEN ON NOTICE
The Commission responded to an additional list of questions that were provided to the
Commissioner following the hearing on Thursday 1 May 2008.

Question 1
How does the Commission see its main priority and goal in the receipt and handling
of patient complaints?
Has the Commission taken into account any over-arching duty of care considerations
in setting these?
RESPONSE:
The Commission’s main priority and goal in the receipt and handling of complaints about
health service providers – both individual health practitioners and health organisations – is
specifically defined and mandated by the provisions of the Health Care Complaints 1993, as
amended over the years.
The Commission’s objects
Section 3 of the Act – ‘Objects of this Act’ – provides (emphasis added):
(1) The primary object of this Act is to establish the Health Care Complaints Commission
as an independent body for the purposes of:
(a) receiving and assessing complaints … relating to health services and health
service providers in New South Wales, and
(b) investigating and assessing whether any such complaint is serious and if so,
whether it should be prosecuted, and
(c) prosecuting serious complaints, and
(d) resolving or overseeing the resolution of complaints.
(2) In exercising its functions under this Act, the Commission is to have as its primary
object the protection of the health and safety of the public.
Section 3A(2) of the Act – ‘Outline of role of Commission and related government agencies
in health care system’ – also says the following in relation to the role of the Commission:
The Commission is an independent body with responsibility for dealing with
complaints under this Act, with particular emphasis on the investigation and
prosecution of serious complaints [about individual health practitioners] in
consultation with relevant registration authorities.
Section 3A also outlines the respective complementary roles of a number of other specific
individuals and bodies in the health care system – namely:
• the various registration authorities,
• the Director-General of the Department of Health, and
• public health organisations.

Report No. 2/54 – June 2008

45

Committee on the Health Care Complaints Commission
Answers to Questions Taken on Notice

Criteria for the investigation of complaints
The statutory criteria for the determination by the Commission of whether or not any
particular complaint about a health service provider should be investigated are set
out in s 23(1) of the Act, which provides as follows:
The Commission must investigate a complaint:
(a) if … the appropriate registration authority is of the opinion that the complaint
should be investigated, or
(b) if, following assessment of the complaint, it appears to the Commission that
the complaint:
(i)
raises a significant issue of public health, or
(ii)
raises a significant question as to the appropriate care or treatment of a
client by a health service provider, or
(iii)
if substantiated, would provide ground for disciplinary action against a
health practitioner, or
(iv)
if substantiated, would involve gross negligence on the part of a health
practitioner, or
(v)
if substantiated, would result in the health practitioner being found guilty
of an offence under Division 3 of Part 2A of the Public Health Act 1991. 5
Section 18 of the Health Care Complaints Act specifically provides that, even though a
complainant has withdrawn their complaint, the Commission must still continue to deal with
the matter the subject of the complaint if it appears to the Commission that the matter
satisfies one or more of the criteria for investigation set out above.
Furthermore, s 23(4) of the Act specifically provides that the Commission may investigate a
complaint despite any agreement which the parties to the complaint may have reached
concerning the complaint.

5

Division 3 of Part 2A of the Public Health Act creates the following scheme of statutory obligations and related criminal
offences:

De-registered practitioners
There is a requirement that any advertising of health services by a de-registered practitioner specify that the practitioner
has been de-registered – a breach of this requirement is a criminal offence.
A de-registered practitioner must also inform any potential client (or, where appropriate, their parent or guardian) and the
practitioner’s employer that their registration has been cancelled or suspended – any breach of this obligation is a criminal
offence.
Persons subject to a prohibition order
The Commission, registration boards, courts and relevant tribunals have the power to issue orders prohibiting individual
health practitioners from providing all or some health services, either permanently or for a specified period. It is an offence
to provide a health service in contravention of a prohibition order.
There is also a requirement that any advertising of health services by a person the subject of a prohibition order specify the
existence and nature of the prohibition order – a breach of this requirement is a criminal offence.
Furthermore, a person the subject of a prohibition order must inform any potential client (or, where appropriate, their parent
or guardian) and any employer of the existence and nature of the prohibition order – again, a breach of this obligation is a
criminal offence.
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Against the background of the above discussion, it will be appreciated that, under the
statutory regime, the Commission’s overarching duty in dealing with, investigating and
prosecuting complaints must be – and is – the protection of the health and safety of the
public.

Question 2
With respect to the draft Code of Practice’s value of ‘High professional and ethical
standards’, what protocols exist within the Commission for the socialising
(professional or otherwise) of Complaints and Resolution officers with members of
the NSW medical profession and its associated professional bodies?

Question 3
With respect to the draft Code of Practice’s value of ‘Impartiality’, what protocols
exist for Liaison, Complaints and Resolution Officers to declare any conflict of
interest before speaking to complainants and handling complaints?
RESPONSE:
Section 80(1) of the Health Care Complaints Act provides that one of the Commission’s
functions is to develop a ‘code of practice’ to provide guidance on the way in which the
Commission intends to carry out all or some of its functions, after consultation with clients,
health service providers and other persons who, in the Commission’s opinion, have an
appropriate interest.
Accordingly, the Commission’s Code of Practice is largely designed to explain to the public
and external stakeholders the way in which the Commission performs its role.
The Commission also has a Code of Conduct, which explains to the Commission’s staff the
requirements and expectations of staff in relation to the performance of their professional
duties.
The Commission’s current Code of Conduct contains the following information and advice about the
issue of conflicts of interest (emphasis added):

Officers must avoid conflicts of interest between their personal interests and their
official duties.
A conflict of interest arises where there is a likelihood that an officer with a particular
personal interest could be influenced, or appear to be influenced, in the performance
of his or her official duties. Officers should avoid any personal activity, association or
financial dealing that could directly or indirectly compromise the performance of their
duties, or be seen to do so.
Some examples of situations that may give rise to a conflict of interest include:
•

having a financial interest in a health organisation or in the provision of health
services, or having friends or relatives with such interests,

•

having or developing personal associations with a complainant or a health
practitioner involved in a complaint to the Commission, that goes beyond the
level of a professional work relationship,
Report No. 2/54 – June 2008

47

Committee on the Health Care Complaints Commission
Answers to Questions Taken on Notice

•

accepting outside employment that may, or may appear to, compromise the
integrity of the officer or the Commission,

•

participation in political matters that may relate to the affairs of the
Commission.

In many cases only the individual officer will be aware of the potential for conflict.
Therefore, the onus is on the officer to consult with an appropriate senior officer if a
potential or actual conflict of interest arises.
Where officers are uncertain whether any conflict of interest exists, as a general rule
disclosure of a possible conflict of interest is always preferable. Consultation about a
possible conflict of interest can be conducted on a confidential basis. Such
consultation can do no harm, whereas a great deal of harm may be done if officers
do not disclose interests, associations or activities which may embarrass the
Commission.
After consultation, officers should abide by decisions made by the appropriate senior
officer in relation to a conflict of interest. Some of the options available for resolving a
conflict of interest are recording the details of the disclosure, requesting the officer to
relinquish the personal interest, or removing the officer from duties in which the
conflict arises.
Under s 30(2) of the Act, the Commission may not obtain an expert report from a
person who has a financial connection with the health practitioner against whom the
complaint is made.
The current Code of Code of Conduct has recently been the subject of review by the
Commissioner and the other executive officers of the Commission – a draft of the revised
Code has recently been provided to the staff of the Commission for consultation, discussion
and feedback, and the terms of the Code will be finalised following the consultation process.
The revised Code of Conduct will substantially reiterate the requirements of the current
version of the Code of Conduct in relation to the issue of conflicts of interest.

Question 4
What guidelines are used or followed by Liaison/Resolution or Complaints Officers in
the handling of complaints? Specifically, how does the Commission guide Officers in
deciding whether or not they ought to progress matters to investigation?
RESPONSE:
In order to answer this question, it is necessary to outline the Commission’s assessment
process and procedures.
Following the receipt of a complaint, the complaint is subject to an initial assessment by the
Director of the Assessment and Resolution Division and the Manager of Assessments. In
the vast majority of cases, the complaint is allocated to an Assessment Officer with some
instructions.
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The Assessment Officer responsible for the file invites a response to the complaint from the
health provider(s) the subject of complaint, and – where serious issues of clinical treatment
are involved – also requests the provision of all relevant medical records. Following an
examination of all of this material, the Assessment Officer may, if appropriate, seek advice
from one of the Commission’s internal medical advisers on the adequacy of the care and
treatment of the patient.
The Assessment Officer then prepares an ‘assessment brief’ summarising the issues raised
by the complaint; the nature and content of the material obtained through the assessment
process; and their recommendation as to how the matter should be appropriately dealt with.
Importantly, the Assessment Officer’s recommendation as to whether or not the complaint
should investigated must have regard to the statutory criteria set out in s 23 of the Health
Care Complaints Act for determining whether a complaint must be investigated (these
criteria have already been set out above, in the response to Question 1).
The assessment brief is then considered by the officer’s team leader and, following any
necessary amendments to the brief, by the Manager of Assessments, who may also require
amendments to the brief. Again, the team leader and Manager of Assessments will have
regard to the statutory criteria for determining whether a complaint should be investigated.
The final version of the assessment brief is considered by the Director of Assessment and
Resolution and the Commissioner. The Commissioner makes a determination as to whether
the complaint should be investigated by reference to the statutory criteria for investigation. If
the Commissioner decides that the matter should not be investigated, he then considers the
most appropriate option available for dealing with the complaint – these options being no
further action (‘discontinuance’ of the complaint); referral for assisted resolution; referral for
conciliation; or referral to the appropriate registration authority or to some other suitable
agency.
It should also be noted that, in the case of complaints about individual registered
practitioners, the Commission is required to consult with the relevant registration authority
before making a final determination as how the complaint should be dealt with. Where the
registration authority is of the opinion that the complaint should be investigated – and
notwithstanding a contrary view on the part of the Commissioner – the complaint must be
investigated (ss 23(1) and 13 of the Health Care Complaints Act).

Question 5
What internal management systems exist to
management by Liaison or Resolution Officers?

monitor

complaints

caseload

Question 6
What is the current average caseload for individual Complaints and Resolution
Officers, and how is this monitored?
Are officers rotated throughout the Commission?

RESPONSE:
The Commission’s Assessment and Resolution Division is staffed by:
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•

Assessment Officers – who are responsible for the handling of the assessment of
individual complaints,

•

Resolution Officers – who are responsible for the assisted resolution of complaints
where the Commission has, following assessment, determined that the complaint
does not warrant investigation, and that assisted resolution is the appropriate
option for the handling of the complaint.
Resolution officers are also responsible for:
•

handling telephone inquiries to the Commission, and

•

conducting reviews of files where the complainant has requested a review of
the Commission’s assessment decision.

Assessment Officers
The general process for the assessment of complaints has already been outlined above, in
the response to Question 4.
The caseload for an Assessment Officer at any one time is about 45 to 55 complaint files.
Upon registration of the complaint in Casemate (which involves the allocation of a reference
number for the complaint), a number of key steps for the handling of the file, and
accompanying timelines within the statutory timeframe of 60 days for assessment, are
created in the Casemate system as follows:
•

file set-up,

•

acknowledgement letter to the complainant,

•

notification letter to the health service provider(s) the subject of complaint,

•

assessment decision,

•

assessment letters to complainant and health service provider(s).

On this basis, Casemate has the capacity to inform Assessment Officers – and their
supervisors – as to when tasks are due to be completed and of overdue tasks.
Each team leader within the Assessment Branch audits the handling of the files being
handled by the Assessment Officers within their team at days 21, 40, and 55 after the
initiation of the assessment process, in order to check whether the tasks to be completed for
the file within the relevant timeframes have been completed, and – if not – of the reasons for
that.
Resolution Officers
The caseload for Resolution Officers is as follows:
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•

about 15 to 20 files at any one time for assisted resolution,

•

two rostered four-hour shifts each week to respond to telephone inquiries, plus one
or two four-shifts each week as ‘back-up’ for telephone inquiries,

•

handling three to five ‘review’ files at any one time,

•

conducting six to eight community presentations each year.

Parliament of New South Wales

Review of the 2006-2007 Annual Report of the Health Care Complaints Commission
Answers to Questions Taken on Notice

In relation to matters allocated to Resolution Officers for assisted resolution, the
Commission monitors the handling of the relevant files as follows:
•

A ‘resolution management plan’ is developed. On this basis, various key steps for
the resolution process, and timelines for completion of those steps, are created in
Casemate.

•

Casemate generates reports about the timelines involved in the handling of
particular files, and in relation to overdue tasks.

•

The Manager of the Resolution Service conducts supervision sessions every six
weeks to review of the handling of all files being dealt with by the Resolution
Officers. This session focuses on whether the resolution management plan has
been followed; whether there has been compliance with the timelines for the
completion of the tasks required; and the quality of the officer’s work. As part of the
supervision session, the Manager also checks the accuracy and quality of five
randomly audited inquiry calls recorded in Casemate.

•

Following completion of the assisted resolution process (whether or not there has
been a successful resolution of the matter), the Manager of the Resolution Service
conducts a final audit of the file to ensure that all relevant data entry has been
completed; that all relevant tasks have been completed; and that the outcome of
the resolution process has been confirmed in writing to the parties to the complaint.

Rotation of officers
Staff within the various divisions of the Commission are not rotated throughout the
Commission. Staff are recruited to fill particular positions on the basis that they are the most
suitable applicant for that position, and have the particular knowledge and skills required of
the position in question.
Nevertheless, where vacancies for positions become available, the Commission will seek
expressions of interest from staff within the Commission who are at the appropriate grade
and/or able to ‘act’ in the position in question. A number of Commission staff have been able
to ‘rotate’ within or among the divisions of the Commission on this basis.

Question 7
With respect to the draft Code of Practice’s value of ‘Timeliness and responsiveness’,
does the Commission have Key Performance Indicators for Complaints and
Resolution Officers for the handling, resolution and/or ending of complaints?
RESPONSE:
The Commission does have key performance indicators for the handling, resolution and
finalisation of complaints.
The performance indicators for all divisions of the Commission are set out in ‘Appendix A –
Performance Report’ to the Commission’s 2006-07 Annual Report (at pages 118-121). The
Commission’s performance for the year 2006-07, as measured against those indicators, is
also set out in detail in that Appendix.
With respect to Resolution Officers, the performance indicators are as follows:
•

Percentage of matters resolved or partially resolved by the Resolution Service,
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•

Timeliness of the resolution process,
(Please note that the performance of the Resolution Service against this key
performance indicator for 2006-07 is set out at page 41 of the Annual Report.)

•

Percentage of Resolution Service clients satisfied with service.

Question 8
What, if any, reward or recognition is given to Complaints and Resolution Officers for
the expedient closure of complaint files?
RESPONSE:
Recognition for good performance generally – including the timely handling of complaint files
– can be and is given to officers by their supervisors through the Commission’s performance
management program. There is and can be no monetary ‘reward’ for the expedient closure
of complaint files – this would, of course, be contrary to the principles underlying the
payment of the salary commensurate with the duties of the particular officer’s position.

Question 9
What is the average level of medical training and/or health care service expertise of
complaint officers employed at the Commission? Although it is not necessary for the
Commission’s Complaints Officers to have clinical experience, what training
opportunities are available for staff to ensure that they are able to effectively and
appropriately assess complaints?
RESPONSE:
It is – appropriately – the Commission’s internal medical advisers and experts that provide
advice with respect to clinical issues and the adequacy of a health service provider’s care
and treatment of the patient. The skills required of the Commission’s Assessment Officers,
Resolution Officers, Investigation Officers and Legal Officers are necessarily analytical,
resolution, investigative and legal skills respectively. Indeed, risks have been identified with
Commission staff having a medical or some other care health care background that clouds
the officer’s assessment and judgment in relation to particular matters. There can be a
tendency for such officers to act on their own, less qualified, experience, and to not
appreciate the weight of qualified expert advice. Of course, such officers cannot be called as
expert witnesses in any prosecution.
Nevertheless, I would observe that some officers do have a health service background
which may be of value in exercising the skills appropriate to their position. For example, one
of the Commission’s investigation officers has had experience as a solicitor involved in
litigation concerning alleged medical negligence/malpractice. Another investigation officer is
on secondment from her position as a registered nurse.
Furthermore, there are opportunities for staff of the Commission to undertake training that
will enhance the knowledge and skills required for their particular position. For example, the
Commission recently approved the attendance of one of its officers at a course on medical
terminology and forensic medicine.
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Question 10
How many complaints reported by the Commission as closed or resolved are
subsequently the subject of litigation?
RESPONSE:
The Commission is unable to provide any comprehensive response to this question,
because the Commission has no statutory obligation to monitor, nor does it in practice
monitor, whether complainants institute civil proceedings against health service providers
and/or others in relation to their treatment by health service providers.
I should also note the following historical developments in this context:
In November 2000, a previous Committee on the Health Care Complaints Commission
prepared a report entitled ‘Report on mandatory reporting of medical negligence’. The
Committee noted by way of background to its report that s 80(1)(j) of the Health Care
Complaints Act required the Commission to ‘investigate the frequency, type and nature of
allegations made in legal proceedings of malpractice by health care providers’, but that the
Commission was unable to perform this function because there were no legal obligations on
individuals and organisations which held the relevant information to report it to the
Commission (see page 10 of the Committee’s report).
Section 80(1)(j) of the Health Care Complaints Act was repealed in 2004 with the New
South Wales Parliament’s passing of the Health Legislation Amendment (Complaints) Act
2004.
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Appendix 1 – Committee Minutes
Minutes of Proceedings of the Committee on the Health Care Complaints Commission
(No 6)
Thursday 6 March 2008 at 1.10 pm
Parliament House
Members Present
Hon Helen Westwood MLC (Chair); Dr Andrew McDonald MP (Deputy Chair); Hon David
Clarke MLC; Mrs Judy Hopwood MP, Hon Fred Nile MLC.
In Attendance
Mr Mel Keenan (Committee Manager), Ms Jo Alley (Senior Research Officer),
Ms Jacqui Isles (Committee Officer), Mr John Miller (Assistant Committee Officer)
The Chair opened the meeting at 1.05 pm.
1. Apologies
Hon Kerry Hickey MP, Mr Matthew Morris MP
7 (i) Review of the 2006-2007 Annual Report of the Health Care Complaints Commission –
Terms of Reference

Resolved on the motion of Mrs Judy Hopwood MP, seconded by Hon Fred Nile MLC:
‘That in relation to the review of the 2006-2007 Annual Report of the Health Care
Complaints Commission:
(a) The Committee’s report shall consist of:
•

The questions on notice to the Commissioner;

•

The corrected transcript of the evidence given by the Commission during the
public hearing;

•

Answers to the questions on notice, not provided during the hearing by the
Commissioner but taken on notice;

•

Relevant information (that is not confidential) as provided by the Commissioner in
response to matters taken on notice during the hearing.

(b) The report, so comprised, be adopted as the report of the Committee and that it
be signed by the Chair and presented to the House, together with the minutes of
evidence;
(c) The Chair and Committee Manager be permitted to correct stylistic, typographical
and grammatical errors.
7(ii) Date and Time of Examination:
‘That a public examination of the Commissioner be conducted by the Committee on a
date to be confirmed after consultation by the Secretariat with Members.’
Report No. 2/54 – June 2008
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7(iii) Request and deadline for Commissioner’s responses:
‘That the Committee write to the Commissioner and request a written response to the
questions by 1 April 2008’.
7(iv) Publication on website
‘That the Committee publish a notice and all relevant details concerning the Review
of the 2006-2007 HCCC Annual Report on the website.’
8.
Draft Questions on Notice concerning the 2006-2007 Annual Report:
Resolved on the motion of Mrs Judy Hopwood MP, seconded by Hon David Clarke MLC:
‘That the draft questions be considered in globo and adopted without amendment’.
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Minutes of Proceedings of the Committee on the Health Care Complaints Commission
(No 7)
Friday 11 April 2008 at 8.30 a.m.
Parliament House
Members Present
Hon Helen Westwood MLC (Chair), Dr Andrew McDonald MP (Deputy Chair), Hon Kerry
Hickey MP, Mrs Judy Hopwood MP, Mr Matthew Morris MP, Hon Fred Nile MLC.
In Attendance
Mr Mel Keenan (Committee Manager), Ms Jacqui Isles (Committee Officer), Mr John Miller
(Assistant Committee Officer)
The Chair opened the meeting at 8.30 a.m.
1. Apologies
The Hon David Clarke MLC.
5. Review of the 2006-2007 Annual Report of the Health Care Complaints
Commission.
The Committee noted the Commissioner’s response to the Committee’s Questions on
Notice dated 1 April 2008, copies of which were distributed.
The meeting closed at 9.00 a.m.
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Minutes of Proceedings of the Committee on the Health Care Complaints Commission
(No. 9)
Thursday 1 May 2008 at 1.15 p.m.
Parliament House
Members Present
Hon Helen Westwood MLC (Chair), Dr Andrew McDonald MP (Deputy Chair), Hon David
Clarke MLC, Hon Kerry Hickey MP, Mrs Judy Hopwood MP.
In Attendance
Mr Mel Keenan (Committee Manager), Ms Jacqui Isles (Research Officer), Mr John Miller
(Committee Officer), Ms Kristie Matthews (Assistant Committee Officer)
The Chair opened the meeting at 1.15 pm
1. Apologies
Mr Matthew Morris MP and Hon Fred Nile MLC.
12. Public Hearing - Review of the 2006-2007 Annual Report of the Health Care
Complaints Commission
The Chair declared the hearing open at 2.00 p.m. and welcomed the witnesses, Mr Kieran
Pehm, Commissioner, Mr Bret Coman, Director of Investigations and Ms Karen Mobbs,
Director of Proceedings. Mr Kimber Swan, Executive Officer, and Ms Katja Beitat were also
in attendance.
The Chair asked the Commissioner whether he wished his submission to form part of the
evidence to be given on the day and to be made public.
The Commissioner stated that he agreed. The Chair directed that the written responses to
the questions on notice be attached to the evidence of the witness to form part of the
evidence.
The Chair asked the Commissioner whether he agreed that his written responses be placed
on the Committee website. Mr Pehm agreed. The Chair asked Committee Members
whether they concurred with authorising publication of the submission. The Members
agreed.
Mr Kieran Pehm, Commissioner, Mr Bret Coman, Director of Investigations, were sworn and
Ms Karen Mobbs was affirmed. The Chair asked Mr Pehm whether he would like to make
an opening statement. Mr Pehm did not wish to make a statement. The witnesses were
examined.
Evidence concluded, the witnesses withdrew.
The Chair declared the public hearing closed at 3.20 pm
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Minutes of Proceedings of the Committee on the Health Care Complaints Commission
(No. 10)
Friday 6 June 2008 at 8.30 a.m.
Waratah Room, Parliament House.
Members Present
Hon Helen Westwood MLC (Chair), Dr Andrew McDonald MP (Deputy Chair), Hon David
Clarke MLC, Mrs Judy Hopwood MP, Hon Fred Nile MLC.
In Attendance
Mr Mel Keenan (Committee Manager), Ms Jo Alley (Senior Committee Officer), Mr Jude
Devesi (Committee and Research Officer on secondment), Ms Jacqui Isles (Research
Officer), Mr John Miller (Committee Officer), Ms Lisa Kroesche (Assistant Committee
Officer)
The Chair opened the meeting at 8.32 a.m.
3. Apologies
Hon Kerry Hickey MP; Mr Matthew Morris MP.
5. Review of the 2006-2007 Annual Report of the Health Care Complaints Commission
Moved by Dr Andrew McDonald MP, seconded by Hon Fred Nile MLC:
‘That the corrected transcript from the Public Hearing on 1 May 2008 be placed on
the Committee’s website; and
‘That the Commissioner’s Answers to Questions Taken on Notice from the Public
Hearing be placed on the Committee’s website.’
The Chair adjourned the deliberative meeting at 9.00 am.
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Minutes of Proceedings of the Committee on the Health Care Complaints Commission
(No. 11)
Tuesday 24 June 2008 at 8.30 a.m.
Waratah Room, Parliament House.
4. Review of the 2006-07 Annual Report of the Health Care Complaints Commission.
Consideration of Chair’s Draft Report
Moved Judy Hopwood MP, seconded by Andrew McDonald MP
‘That the draft Report be adopted in globo as the Report of the Committee and that it
be signed by the Chair and presented to the House and that the Chair and the
Secretariat be permitted to correct stylistic, typographical and grammatical errors’.
Publication of the Report
Moved Hon Fred Nile MLC, seconded by Judy Hopwood MP:
‘That, once tabled, the Report be placed on the Committee’s website.’
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Appendix 2 – Internal Audit of Assessments, March
2007
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Appendix 3 – Internal Audit of Resolution Services,
August 2007
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HEALTH CARE
COMPLAINTS
COMMISSION

CODE OF PRACTICE
About the Commission

Objective

The Health Care Complaints
Commission was established in 1994 as
an independent body to deal with
complaints about health service
providers in NSW.

The Commission independently deals
with complaints about health service
providers in NSW by assessing and
resolving complaints when possible. We
also investigate and prosecute serious
complaints.

The scope of our work is governed by
the Health Care Complaints Act (the
Act). We strictly comply with the
provisions of the Act.

Why have a
Code of Practice
The Code of Practice provides practical
guidance on the way we carry out our
functions. The Code of Practice has
been developed through consultation
with representatives from consumer
organisations, health services,
employees of health employers and
other government agencies.
The Code of Practice does not replace
the provisions of the Act nor any other
current legislation.
The Code of Practice will be modified
periodically to reflect changes in
experience and public interest.

To whom the code applies
The Code of Practice applies to all staff
of the Commission, including the
Commissioner, the Directors and
Managers, the Health Conciliation
Registrar and the Director of
Proceedings.
The Code of Practice also applies to all
consultants engaged by the
Commission.
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We consult closely with the health
registration boards when handling
complaints to ensure the best possible
protection of the public health and
safety.
In exercising our functions as an
independent body, our primary objective
is the protection of the health and safety
of the public.

The services of the
Commission
Responding to inquiries
We respond to inquiries by people
concerned about health service
provision by an individual health
practitioner or health service
organisation.
Our Inquiry Service provides
information to potential complainants
and discusses strategies on how to
resolve their concerns without the need
to lodge a formal complaint.
The Inquiry Service may suggest more
appropriate avenues to address
concerns.
The Inquiry Service may assist a person
to lodge a complaint with the
Commission.
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Assessing complaints
We assess complaints about health
service provision in order to determine
the most appropriate way to deal with
the concerns.
We clarify the issues with the
complainant, explain the complaint
process and obtain all relevant
information needed to determine the
most appropriate action, if any, to take
in order to deal with the complaint.

Resolving complaints
We aim to resolve those complaints that
do not raise significant issues of public
health and safety that would warrant
investigation.
We may be able to resolve complaints
during the assessment phase by
providing the response of the health
service provider to the complainant and
thus satisfy their need for clarification.
We may also refer complaints for
conciliation by the Health Conciliation
Registry, or for assisted resolution by
Resolution Officers of the Commission.

Investigating complaints
The Commission must investigate
complaints that raise significant issues
of public health and safety or significant
questions about the care provided.
In relation to individual practitioners, we
must investigate complaints that, if
substantiated, would provide grounds
for disciplinary action or involve gross
negligence.
When we investigate serious complaints
against health organisations, we may
finalise the investigation by making
recommendations to the provider.
Recommendations are aimed to
instigate long-term improvements in
health services. In such cases, the
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critical issue is of systemic nature and
not the conduct of an individual
practitioner.
Investigations are conducted in a timely,
independent, impartial manner. We
respect the rules of procedural fairness
and provide a fair opportunity to
respond to any proposed adverse
outcomes.

Reviewing complaints
We respect the right of complainants to
request a review of the decision
regarding their complaint.
We review our assessment of a
complaint while dealing with it.
We may also review and amend both
the issues raised in a complaint and the
persons involved in a complaint,
whenever this is supported by new
relevant facts.

Prosecuting serious complaints
The Commission prosecutes complaints
against individual practitioners where
the Director of Proceedings has made a
determination in accordance with
statutory criteria that a complaint should
be prosecuted before a disciplinary
body.
The Director of Proceedings determines
the most appropriate forum for
disciplinary proceedings taking into
account
the evidence gathered during the
investigation
the nature of the complaint
the likely outcomes.
In conducting all prosecutions and other
legal proceedings, the Commission acts
with complete propriety, fairness and in
accordance with the highest
professional standards.
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Our Values
We acknowledge that the trust and
confidence of the public are essential to
our role. We therefore set for ourselves
a high standard of professionalism and
place ethical conduct at the core of our
operations.
Our work is based on the following core
values:

Independence
The Commission acts independently by
handling complaints without direction
from any person or body.

Accountability
We are accountable for our work. We
regularly report to the Minister for
Health, the Joint Parliamentary
Committee on the Health Care
Complaints Commission, and
professional and key consumer bodies.
We report annually to the general public
about our work and trends in complaints
in our Annual Report.
The Joint Parliamentary Committee on
the Health Care Complaints
Commission oversees the management
of our processes. The Commissioner is
responsible to the Minister for Health for
the management of the Commission.

Impartiality
We handle complaints impartially. In the
process of determining the most
appropriate action in dealing with a
complaint, we act on all relevant
evidence.

Accessibility
People from all parts of the community
should feel confident that they have a
complaints body that is accessible,
impartial and available. We ensure the
accessibility of our services to
everyone, and will act with flexibility in
order to accommodate special needs.
This includes:
Assisting people with disabilities
(accessibility of the building, TTY
access).
Providing information about the
Commission in 20 community
languages for people from nonEnglish speaking backgrounds, and
arranging interpreting and
translation services when required.
Helping people to lodge a
complaint, when required.

Timeliness and responsiveness
We perform our work in a timely manner
and adhere to the statutory timeframes
set out in the Act; this includes usually
assessing a complaint within 60 days.
We explain our processes and the
reasons for our decisions.
We also keep all persons who are
involved in a current complaint updated
about the progress of the complaint.

Confidentiality
We observe and respect the privacy of
parties to complaints and others and act
strictly within the framework of relevant
legislation.

We deal with the parties to complaints,
as well as other persons and
organisations, without bias and in a fair,
co-operative and respectful manner. `
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Comments on our service
We encourage comment on our
services from those involved in a
complaint process by surveying their
satisfaction when finalising a complaint.
We also invite you to provide your
general feedback, by sending your
compliments or complaints to
hccc@hccc.nsw.gov.au or LMB 18,
STRAWBERRY HILLS NSW 2012.
You can also call us on 9219 7444 or
toll free on 1800 043 159.

If you are dissatisfied with the
outcome of your complaint
As a complainant, you may request in
writing a review of the Commission’s
assessment decision on your complaint.
The request should be made within 28
days of receiving the letter notifying you
of the assessment decision. Please
address your request for review to the
Director of Assessment or the
Commissioner.

If you are dissatisfied with the
Commission or its staff
Please write your complaint to the
Commissioner, if you:
are dissatisfied with way the
Commission handled your complaint
are dissatisfied with the conduct of a
Commission staff member
believe that this Code of Practice
has been breached.
We will properly investigate your
complaint and take appropriate action. If
we cannot satisfy your concerns, we will
advise you of other ways to pursue your
complaint.

If your complaint was investigated and
you are dissatisfied with the outcome of
the investigation into an individual
health practitioner, you may request a
review of the Commission’s decision.
Please address your request for review
to the Director of Investigation or the
Commissioner.
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