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Functions of the Legislation Review Committee 
The functions of the Legislation Review Committee are set out in the Legislation Review Act 1987:  
 

8A Functions with respect to Bills 
(1) The functions of the Committee with respect to Bills are:  

(a) to consider any Bill introduced into Parliament, and 
(b) to report to both Houses of Parliament as to whether any such Bill, by express words or otherwise: 

(i) trespasses unduly on personal rights and liberties, or  
(ii) makes rights, liberties or obligations unduly dependent upon insufficiently defined administrative 

powers, or 
(iii) makers rights, liberties or obligations unduly dependent upon non-reviewable decisions, or  
(iv) inappropriately delegates legislative powers, or  
(v) insufficiently subjects the exercise of legislative power to parliamentary scrutiny 
 

(2) A House of Parliament may pass a Bill whether or not the Committee has reported on the Bill, but the 
Committee is not precluded from making such a report because the Bill has been so passed or has become 
an Act. 

 
9 Functions with respect to Regulations: 
(1) The functions of the Committee with respect to regulations are:  

(a) to consider all regulations while they are subject to disallowance by resolution of either or both Houses 
of Parliament, 

(b) to consider whether the special attention of Parliament should be drawn to any such regulation on any 
ground, including any of the following: 
(i) that the regulation trespasses unduly on personal rights and liberties, 
(ii) that the regulation may have an adverse impact on the business community, 
(iii) that the regulation may not have been within the general objects of the legislation under which it 

was made, 
(iv) that the regulation may not accord with the spirit of the legislation under which it was made, 

even though it may have been legally made, 
(v) that the objective of the regulation could have been achieved by alternative and more effective 

means, 
(vi) that the regulation duplicates, overlaps or conflicts with any other regulation or Act, 
(vii) that the form or intention of the regulation calls for elucidation, or 
(viii) that any of the requirements of sections 4, 5 and 6 of the Subordinate Legislation Act 1989, or 

of the guidelines and requirements in Schedules 1 and 2 to that Act, appear not to have been 
complied with, to the extent that they were applicable in relation to the regulation, and 

(c) to make such reports and recommendations to each House of Parliament as it thinks desirable as a 
result of its consideration of any such regulations, including reports setting out its opinion that a 
regulation or portion of a regulation ought to be disallowed and the grounds on which it has formed that 
opinion. 

 
(2) Further functions of the Committee are:  

(a) to initiate a systematic review of regulations (whether or not still subject to disallowance by either or 
both Houses of Parliament), based on the staged repeal of regulations and to report to both Houses of 
Parliament in relation to the review from time to time, and 

(b) to inquire into, and report to both Houses of Parliament on, any question in connection with regulations 
(whether or not still subject to disallowance by either or both Houses of Parliament) that is referred to it 
by a Minister of the Crown. 

 
(3) The functions of the Committee do not include an examination of, inquiry into or report on a matter of 

Government policy, except in so far as such an examination may be necessary to ascertain whether any 
regulations implement Government policy or the matter has been specifically referred to the Committee 
under subsection (2) (b) by a Minister of the Crown. 
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Catchment Management Authorities Bill 2003; 
Native Vegetation Bill 2003; & 

Natural Resources Commission Bill 2003 

Part One – Bills 
SECTION A: COMMENT ON BILLS 
 

1. CATCHMENT MANAGEMENT AUTHORITIES BILL 
2003; 
NATIVE VEGETATION BILL 2003; & 
NATURAL RESOURCES COMMISSION BILL 2003  

Trespass
on right

 

 

 
Introduced: 12 November 2003 

House: Legislative Assembly  

Minister: The Hon C J Knowles MP 

Portfolio: Natural Resources 
 

Purpose and Description 

1. The object of the Natural Resources Co
an independent commission to provi
resource management. 

2. It is cognate with: 

• the Native Vegetation Bill 2003;

• the Catchment Management Aut

3. The objects of the Natural Vegetation B

• provide for, encourage and prom
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• prevent the clearing of remna
unless it leads to better environm
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• improve the condition of existin
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Parliamentary 
scrutiny 
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de the Government with advice on natural 
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4. The object of the Catchment Management Authorities Bill 2003 (CMA Bill) is to 
devolve to regional communities certain program delivery and other natural resource 
management functions. 

Background  

5. The Bills aim to put into practice the recommendations contained in the October 
2003 Final Report of the Native Vegetation Reform Implementation Group (NVRIG).  

The NVRIG was established by the Premier in April 2003, having been foreshadowed 
by him on 15 March 2003.1 

6. The deliberations of the NVRIG were based upon the model of native vegetation 
management developed by the Wentworth Group, a group of leading Australian 
environmental scientists and economists. This model was presented to the State 
Government in February 2003.2 

7. According to the Bills’ Second Reading Speech:  

These bills create an independent Natural Resources Commission to make 
recommendations on natural resource management standards and targets, audit the 
performance of the catchment management authorities [CMAs], report on the 
achievement of targets and carry out inquiries; they create 13 locally-driven 
catchment management authorities to deliver natural resource management programs 
at the catchment level; and they introduce the changes to native vegetation 
management that are at the heart of the Sinclair plan to end broadscale land clearing 
and give greater certainty to farmers and industry in their various and numerous 
activities.3  

The Bills  

Natural Resources Management Bill 2003 

8. The NRM Bill provides for the establishment of a Natural Resources Commission (the 
Commission), whose functions are exerciseable by the Commissioner [cl 5 and cl 6]. 

9. In the Second Reading Speech, the Minister states that the NRC Bill aims to provide 
the foundations for:  

a move away from the conflict that historically goes with the natural resource debate 
to a professional, outcomes-based approach to natural resource management.4 

10. The NRC Bill provides that the Commission is not subject to Ministerial control in 
respect of the preparation and contents of any advice or recommendation of the 

                                         
1 See “Premier Carr announces $120 million plan to help farmers protect native vegetation”, Press Release    

15 March 2003. 
2 Wentworth Group of Concerned Scientists, Blueprint for a Living Continent, 1 November 2002. 
3 Hon C J Knowles MP, NSW Parliamentary Proceedings (Hansard), Legislative Assembly, 12 November 2003. 

The Native Vegetation Reform Implementation Group was chaired by the Rt Hon Ian Sinclair AC. 
4 Hon C J Knowles MP, NSW Parliamentary Proceedings (Hansard), Legislative Assembly, 12 November 2003. 
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Commission. In other respects, however, the Commission is subject to the control and 
direction of the Minister [cl 10]. 

11. The NRC Bill provides that the Commission has the general function of providing the 
Government with independent advice on natural resource management, and such 
other functions as are conferred or imposed on it by or under the proposed Act [cl 11]. 

12. The NRC Bill specifies particular functions of the Commission. They include: 

• recommending State-wide standards and targets for natural resource 
management issues;  

• recommending the approval (under the proposed Catchment Management 
Authorities Act 2003) of catchment action plans that are consistent with those 
standards and promote those targets;  

• undertaking audits of those plans; 

• co-ordinating or undertaking significant natural resource and conservation 
assessments;  

• undertaking inquiries on natural resource management issues; 

• assisting in the reconciliation of particular complex natural resource 
management issues; and  

• arranging for information to be gathered and disseminated on natural resource 
management issues [cl 12].5

 

13. The Commission must provide the Minister with reports on its recommendations, 
audits, inquiries and advice, including annual reports on: 

• the outcomes of any audits or inquiries undertaken by the Commission; and 

• the progress in achieving compliance with State-wide standards and targets 
adopted by the Government, including the effectiveness of the implementation 
of catchment action plans in achieving compliance with those standards and 
targets [cl 14]. 

Native Vegetation Bill 2003 

14. The second reading speech noted that the purpose of the NV Bill is to “fulfil the 
Government's commitment to end broadscale clearing by reforming native vegetation 

                                         
5  In exercising these functions, the Commission is to have regard to:  

(a) the principles of ecologically sustainable development; 
(b) the social and economic implications of its recommendations and advice; 
(c) an integrated approach to natural resource management issues; 
(d) regional variation in the environment; 
(e) indigenous knowledge of natural resource management; and 
(f) State and national legislation and policies that are relevant to natural resource management: cl 13 of the 

Natural Resources Commission Bill 2003. 
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management in New South Wales”.6 It repeals the Native Vegetation Conservation Act 
1997. 

15. Part 2 of the NV Bill defines its key concepts, eg, native vegetation and protected 
regrowth.7 

16. Part 3 of the NV Bill deals with the clearing of native vegetation, namely: 

• control of clearing; 

• permitted clearing; and 

• excluded clearing. 

17. Parts 4 and 5 of the Bill deal with property vegetation plans, and the enforcement of 
the NV Bill, respectively. 

Catchment Management Authority Bill 2003 

18. The CMA Bill establishes 13 catchment management authorities (the Authorities) to 
cover the whole of New South Wales [cl 6; Sch 1 and 2]. It repeals the Catchment 
Management Act 1989 [cl 42]. 

19. The CMA Bill provides that the affairs of each of the Authorities is to be managed by a 
board, subject to the control and direction of the Minister [cl 8 and cl 9].8 

20. Each Authority has the general function of carrying out or funding catchment activities 
in accordance with the ensuing Act [cl 14]. 

21. Each Authority has the following specific functions: 

                                         
6  Hon C J Knowles MP, NSW Parliamentary Proceedings (Hansard), Legislative Assembly, 12 November 2003. 

“Broadscale clearing” is defined as the clearing of any remnant native vegetation or protected regrowth: cl 7 
of the Native Vegetation Bill 2003. 

7  Vegetation is defined to mean:  
(a) trees (including any sapling or shrub, or any scrub); 
(b) understorey plants, 
(c) groundcover (being any type of herbaceous vegetation); and 
(d) plants occurring in a wetland. 

It is indigenous if it is of a species of vegetation, or if it comprises species of vegetation, that existed in the 
State before European settlement, but does not include any mangroves, seagrasses or any other type of 
marine vegetation to which s 205 of the Fisheries Management Act 1994 applies: cl 8 of the Native 
Vegetation Bill 2003. 

8  The members of the board of an Authority are to be persons who together have, in the opinion of the Minister, 
skills and knowledge in the following areas: 

• primary production; 
• environmental, social and economic analysis; 
• State and local government administration; 
• negotiation and consultation; 
• business administration; 
• community leadership; and 
• biodiversity : cl 8(4) Catchment Management Authorities Bill 2003 

8   Parliament of New South Wales 
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• to develop catchment action plans and to give effect to any such approved 
plans through annual implementation programs; 

• to provide loans, grants, subsidies or other financial assistance for the 
purposes of the catchment activities it is authorised to fund; 

• to enter contracts or do any work for the purposes of the catchment activities it 
is authorised to carry out; 

• to assist landholders to further the objectives of its catchment action plan 
(including providing information about native vegetation); 

• to provide educational and training courses and materials in connection with 
natural resource management; and 

• to exercise any other function relating to natural resource management as is 
prescribed by the regulations [cl 15]. 

22. Part 4 of the CMA Bill deals with draft catchment action plans.  

23. Part 5 of the CMA Bill deals with annual implementation programs, which set out the 
catchment action plans an Authority intends to carry out.  

24. Part 6 of the CMA Bill deals with the financial responsibilities of an Authority. 

25. Part 7 of the CMA Bill covers miscellaneous provisions to implement the Bill, 
including acquisition of, and powers of entry onto, land [cl 35 and cl 36].  

Issues Arising Under s 8A(1)(b) 

Clause 2 Commencement  

26. Each of the cognate Acts is to commence by proclamation.  

27. The Committee notes that providing that an Act commence on proclamation delegates 
to the Government the power to commence the Act on whatever day it chooses after 
assent or not to commence the Act at all. The Committee recognises that there may 
be good reasons why such a discretion is required. It also considers that, in some 
circumstances, such discretion can give rise to an inappropriate delegation of 
legislative power.  

28. The Committee has written to the Minister seeking his advice as to the reason for 
commencement by proclamation and the likely commencement date of the Acts.  

Trespasses on personal rights and liberties: Clause 32 of the Native Vegetation Bill 2003 

29. Clause 32 of the NV Bill provides the Director General of the Department of 
Infrastructure, Planning and Natural Resources (the Director General) with powers to 
obtain relevant information about a possible contravention of the ensuing Act: 

The Director-General may, by notice in writing served on a person, require the person: 
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(a)  to give to an authorised officer, orally or in writing signed by the person (or, if 
the person is a corporation, by a competent officer) and within the time and in 
the manner specified in the notice, any relevant information of which the 
person has knowledge, or 

(b)  to produce to an authorised officer, in accordance with the notice, any 
document containing relevant information. 

30. Failing to comply with a written notice from the Director General under cl 32(2), or 
giving false or misleading information in response to such a notice, constitutes an 
offence with a maximum penalty of $11,000 [cl 32(4)]. 

31. Pursuant to cl 32(5) of the NV Bill, a person is not excused from giving information, 
answering questions or producing documents under cl 32 on the ground that the 
information, answers or documents may tend to incriminate the person. 

32. Any information or document obtained from a natural person under cl 32 is not 
admissible against the person in criminal proceedings other than proceedings for an 
offence under this section [cl 32(5)]. There is no equivalent protection in respect of 
civil proceedings. 

33. The Committee has previously noted the significant importance the privilege against 
self-incrimination has within our legal system, and in international conventions.9 

34. The Committee notes that information obtained against the privilege cannot be used 
against the person in criminal proceedings. 

35. However, information obtained that is inadmissible under cl 32 may nonetheless 
provide the basis for a search warrant, or questioning of third parties, during which 
further independent incriminating material of the person may be found. In this 
indirect way, information that was otherwise inadmissible on the ground that it 
violated the privilege against self-incrimination may be been used to incriminate that 
person.  

36. The Committee notes that the right against self-incrimination (or “right to silence”) is a 
fundamental right.  This right should only be eroded when overwhelmingly in the public 
interest. 

37. The Committee refers to Parliament the question whether compelling a person to make self-
incriminating statements that (although not themselves admissible in criminal proceedings) 
may inform criminal investigations or be admitted in civil proceedings, unduly trespasses 
on personal rights.  

                                         
9  Legislation Review Committee, Legislation Review Digest No.5, Report on Transport Legislation Amendment 

(Safety and Reliability) Bill 2003, at 56-58.  
 

10   Parliament of New South Wales 



Legislation Review Digest 

Catchment Management Authorities Bill 2003; 
Native Vegetation Bill 2003; & 

Natural Resources Commission Bill 2003 

Trespasses on personal rights and liberties: Clause 40 of the Native Vegetation Bill 2003 

38. Generally, Part 5 of the NV Bill embodies sections previously enacted in the Native 
Vegetation Conservation Act 1997, especially s 46 to s 50.  

39. However, cl 40 is a new provision, which states that: 

In any criminal or civil proceedings in relation to a contravention of [the Native 
Vegetation Act], if it is established that native vegetation has been cleared, the 
onus of proof that the clearing is excluded from or permitted by this Act lies on 
the person who seeks to rely on the exclusion or permission. 

In any criminal proceedings in relation to a contravention of this Act, the onus of proof 
that the person had a reasonable excuse (as referred to in the relevant provision) lies 
on the person charged with the offence. 

40. Clause 40 of the NV Bill also deems the landholder to be responsible for any clearing 
of native vegetation, unless it is established that it was cleared by another person and 
the landholder did not cause or permit the person to do so. 

41. Clause 4(1) of the NV Bill defines landholder to mean: 

a person who owns land or who, whether by reason of ownership or otherwise, is in 
lawful occupation or possession, or has lawful management or control, of land. 

42. Pursuant to this definition, any owner, leaseholder, licensee or property manager 
could be liable under cl 40 of the NV Bill, to a maximum penalty of $11,000          
[cl 38(2)]. 

43. Traditionally, the responsibility for proving all the elements of a criminal offence has 
fallen on the prosecution (consistent with the presumption of innocence). The 
Committee notes that the presumption of innocence and the principle that the 
prosecution bears the onus of proof of an offence remain vital to the maintenance of 
personal rights and liberties.  Erosion of such principles should only be allowed when 
the loss of rights is clearly outweighed by the public interest. 

44. Under cl 40 the burden of proof is effectively reversed. Once it has been established 
that prohibited native vegetation clearing has occurred, in the absence of a reasonable 
excuse, the landholder must prove that he/she was not responsible for the clearing to 
avoid liability.   

45. Although it is increasingly common for legislation to reverse the burden of proof in 
relation to the issue of whether the accused had a culpable state of mind (mens rea), 
it is still quite unusual to require the accused to show that they did not engage in 
prohibited acts (actus reus).  
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46. The Committee has previously noted the difficulties faced by owners and occupiers of 
land in discharging an onus of proof in relation to acts that lead to criminal 
responsibility when those acts have occurred on land which they own or occupy.10 

47. The Committee notes that the Bill reverses the onus of proof for owners, occupiers and 
managers of land in relation to native vegetation offences, once prohibited clearing of 
native vegetation is substantiated. The Bill effectively deems such persons guilty unless 
they can prove their innocence or provide evidence regarding the matters set out in the 
Bill.  

48. The Committee refers to Parliament the question of whether this trespass on personal rights 
is undue, given the object of facilitating the protection of native vegetation.  

Trespasses on personal rights and liberties: Clause 41 of the Native Vegetation Bill 2003 

49. Clause 41 provides that if a corporation contravenes a provision of the proposed Act, 
whether by act or omission, each director or other person who is concerned in the 
management of the corporation is taken to have contravened the same provision. 

50. The onus of proof is again reversed, in that a person will be liable under the clause 
unless the person satisfies the court that: 

• the corporation contravened the provision without the knowledge of the person; 
or 

• the person was not in a position to influence the conduct of the corporation in 
relation to its contravention of the provision; or 

• the person, if in such a position, used all due diligence to prevent the 
contravention by the corporation. 

51. Pursuant to cl 41(2), a person may be proceeded against and convicted under this 
clause whether or not the corporation has been proceeded against or been convicted 
under cl 41. 

52. The Committee notes that the Bill reverses the onus of proof for certain persons concerned 
with the management of a corporation in relation to native vegetation offences alleged to 
have been committed by the corporation. The Bill deems such persons guilty unless they 
can prove their innocence or provide evidence regarding the matters set out in the Bill.  

53. The Committee also notes that individuals may be proceeded against and convicted even if 
the relevant corporation has been proceeded against and convicted under the Bill. 

54. The Committee refers to Parliament the question of whether this trespass on personal rights 
is undue given the Bill’s object of facilitating the protection of native vegetation.  

                                         
10  Legislation Review Committee, Legislation Review Digest No.4, Report on Sydney Water Amendment (Water 

Restrictions) Bill 2003, at 31-33. 
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Trespasses on personal rights and liberties: Clause 36 of the Catchment Management Authority 
Bill 2003 

55. Clause 36 of the CMA Bill continues the existing entry and construction powers under 
the Catchment Management Act 1989.  

56. Clause 36 contains extensive powers that permit trespass on private property and 
derogate from the rights of property owners: 

An authority may, by its employees and other persons, enter and inspect any land 
(other than a dwelling) for the purpose of exercising its functions, and there construct 
any work in its annual implementation program that it is authorised to construct on 
the land. 

57. “Work” is defined in cl 36 to include any building or structure. There is no definition 
of “other persons” in the CMA Bill.  

58. Moreover, obstructing or hindering this process, without reasonable excuse, is an 
offence with a maximum penalty of $1,100 [cl 36(4)]. 

59. The Committee notes that the power to enter private land is a trespass on the rights to 
property and privacy.  The power to enter private land without a warrant should only 
be given when overwhelmingly in the public interest. 

60. Although cl 36 makes provision for compensation claims in respect of the operation of 
the clause, such a claim for compensation: 

(a)  is ineffective unless made in writing not later than 6 months after the damage 
was suffered; and  

(b)  in the absence of agreement on the compensation, is to be dealt with as if it 
were a claim for compensation for the compulsory acquisition of land under the 
Native Vegetation Act. 

61. The Committee notes that the broad power of entry contained in clause 36 of the Catchment 
Management Authority Bill 2003 trespasses on individual rights. 

62. The Committee refers to Parliament the question as to whether this is an undue trespass on 
rights. 

63. The Committee further notes that there is no limitation on the class of persons to whom 
these powers can be conferred. In addition, there appears to be no formal instrument or 
procedure for conferring these powers on persons. Nor is there any requirement on such 
persons to produce identification. 

64. The Committee has previously noted its concerns regarding legislation which confers 
powers which significantly affect rights, without setting appropriate limits or guidelines as 
to whom those powers can be conferred – or their qualifications. 
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65. The Committee has written to the Minister to seek his advice as to why there are no 
requirements regarding the qualifications or attributes of persons who may have powers of 
entry conferred upon them for the purposes of the proposed Catchment Management 
Authority Act 2003.  

Trespasses on personal rights and liberties: Clause 38 of the Catchment Management Authority 
Bill 2003 

66. Clause 38 of the CMA Bill provides that no legal proceeding may be brought to 
compel an Authority to carry out its functions or to recover any penalty or damages 
from an Authority in respect of a failure to carry out its functions.  

67. This clause deprives individual members of the public of claims that may arise at 
common law for nonfeasance11 against the Authority. This has recently been 
considered by the High Court in Graham Barclay Oysters Pty Ltd v Ryan.12 

68. In that decision, McHugh J noted that:  

in most cases, a public authority will not be in breach of a common law duty by failing 
to exercise a discretionary power that is vested in it for the benefit of the general 
public. But if the authority has used its powers to intervene in a field of activity and 
increased the risk of harm to persons, it will ordinarily come under a duty of care.  So 
also, if it knows or ought to know that a member of the public relies on it to exercise 
its power to protect his or her interests, the common law may impose a duty of care on 
the authority. If the authority comes under a duty of care, the failure of the authority 
to exercise a discretionary statutory power may give rise to a breach of the common 
law duty of care.13  

69. The Committee notes that by depriving members of the public of the ability to bring claims 
against an Authority to compel the Authority to carry out its functions, the provisions of the 
Catchment Management Authority Bill 2003 trespass upon individual rights to seek redress 
for nonfeasance by a Catchment Management Authority. 

70. The Committee refers to Parliament the question as to whether this removal of the right to 
seek redress is an undue trespass on personal rights. 

Inappropriately delegates legislative powers: Clause 35 of the Catchment Management Authority 
Bill 2003 

71. The CMA Bill provides an Authority with the power to acquire land for the purposes of 
the ensuing Act [cl 35(1)]. 

                                         
11  The neglect or failure to do some act which ought to be done, eg, failing to keep in repair the highway. 
12 [2002] HCA 54 (5 December 2002). 
13 Graham Barclay Oysters Pty Ltd v Ryan [2002] HCA 54 at paragraph 81. 
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72. Such land (including an interest in land) may be acquired by agreement, or by 
compulsory process in accordance with the Land Acquisition (Just Terms 
Compensation) Act 1991 (Land Acquisition Act).14 

73. Section 3(a) of the Land Acquisition Act provides a guarantee that, when land 
affected by a proposal for acquisition by an Authority is eventually acquired, the 
amount of compensation will be not less than the market value of the land (unaffected 
by the proposal) at the date of acquisition.15  

74. This guarantee must be provided when written notice is given by an Authority to an 
owner of land to the effect that the land is affected by a proposal for acquisition [s 10 
of the Land Acquisition Act]. 

75. An Authority may not give a proposed acquisition notice under the Land Acquisition 
Act without the approval of the Minister [cl 35(3)]. 

76. The Committee notes that a Catchment Management Authority is under the control and 
direction of the Minister, the Minister’s approval must be given for a proposed acquisition, 
and the terms of any acquisition must conform to the requirements of the Land Acquisition 
(Just Terms Compensation) Act 1991. 

77. The Committee refers to Parliament the question of whether such compulsory acquisition 
trespasses on personal rights. 

Makes rights, liberties and obligations unduly dependent upon insufficiently defined administrative
powers: Clauses 15 and 28 of the Native Vegetation Bill 2003

 
 

                                        

78. Clause 15 of the NV Bill provides that regulations may be made with respect to the 
following: 

• clearing principles or other matters to which the Minister must or may have 
regard in determining an application for development consent under Part 4 of 
the Environmental Planning and Assessment Act 1979 (EPA Act); 

• the exclusion of matters required to be considered under Part 4 of the EPA 
Act; 

• the circumstances in which broadscale clearing is to be regarded as improving 
or maintaining environmental outcomes for the purposes of development 
consent; 

• the circumstances in which development consent for clearing is not to be 
granted; and 

 
14 There is, otherwise, no obligation on a State Legislature to provide just compensation: Durham Holdings Pty 

Ltd v State of New South Wales (2001) 205 CLR 399. 
15 The Act does not apply to an acquisition of land if the acquisition consists of the taking of a mortgage, charge 

or other similar security over an interest in land: s 6(b) of the Land Acquisition Act (Just Terms 
Compensation) 1991. 
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• the keeping of a public register by the Director-General relating to development 
consents granted by the Minister under the ensuing Act and applications for 
such consents. 

79. Clause 15 of the NV Bill provides that regulations may be made with respect to the 
following: 

• matters to which the Minister must or may have regard in determining whether 
to approve such a plan; 

• the circumstances in which clearing is to be regarded as improving or 
maintaining environmental outcomes for the purposes of any such plan; 

• the circumstances in which any such plan is not to be approved; and 

• the form and content of any such plans, including the evidence required to 
accompany a plan which identifies vegetation as regrowth. 

80. The Committee notes that these matters to be prescribed by regulation are central to the 
effective and fair operation of the ensuing Act. 

81. The Committee has written to the Minister to seek an explanation as to why the matters 
referred to in clause 15 and 28 are not prescribed within the Native Vegetation Bill 2003. 

82. The Committee refers to Parliament the question as to whether allowing these significant 
matters to be prescribed by regulation is an appropriate delegation of legislative power. 

The Committee makes no further comment on this Bill. 
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2. CHILDREN AND YOUNG PERSONS 
(CARE AND PROTECTION) AMENDMENT 
(CHILD ABUSE OR NEGLECT) BILL 2003* 

 
Introduced: 13 November 2003 

House: Legislative Council 

Member: The Hon J Ryan MLC  

Portfolio: Private Member’s Bill 
 

Purpose and Description 

1. The object of this Bill is to: 

• amend the Children and Young
increase the maximum penalty 
neglect of children; and  

• amend the Criminal Procedure 
with either summarily or on indic

The Bill  

2. This Bill increases the maximum penal
and Young Persons (Care and Protection

Section Offence Current maximum 
penalty 

227 Abuse of a 
child or 
young person  

200 penalty 
units (currently 
$22,000)  

228 Neglect of a 
child or 
young person 

200 penalty 
units (currently 
$22,000) 

231 Leaving a 
child or 
young person 
unsupervised 
in a motor 
vehicle 
 

200 penalty 
units (currently 
$22,000)  

Trespass
on right

 

 

Matters for comment raised by the Bill
es 
s 

Insufficiently 
defined 
powers 

Non -
reviewable 
decisions 

Delegates 
powers 

Parliamentary 
scrutiny 

    
 Persons (Care and Protection) Act 1998 to 
for certain offences relating to the abuse or 

Act 1986 to allow those offences to be dealt 
tment (at the election of the prosecutor).  

ty for the following offences under the Children 
) Act 1998:  

Proposed maximum 
penalty if dealt with 

summarily 

Proposed maximum 
penalty if dealt with  

on indictment 
200 penalty units 
(currently 
$22,000) or 
imprisonment for 
2 years, or both  

400 penalty units 
(currently 
$44,000) or 
imprisonment for 
5 years, or both.  

200 penalty units 
(currently 
$22,000) or 
imprisonment for 
2 years, or both 

400 penalty units 
(currently 
$44,000) or 
imprisonment for 
5 years, or both.  

200 penalty units 
(currently 
$22,000) or 
imprisonment for 
2 years, or both 

400 penalty units 
(currently 
$44,000) or 
imprisonment for 5 
years, or both.  
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3. This Bill also provides that these offences are to be tried summarily, unless the 
prosecutor elects to proceed on indictment: [Schedule 2[2]].  

4. This Bill is to commence on assent.  

Issues Arising Under s 8A(1)(b) 

5. The Committee did not identify any issues under s 8A(1)(b) of the Legislation Review 
Act 1987.  

 
The Committee makes no further comment on this Bill. 
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3. CITY TATTERSALL’S CLUB AMENDMENT BILL 2003 
Matters for comment raised by the Bill

Trespasses 
on rights 

Insufficiently 
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powers 

Non -
reviewable 
decisions 

Delegates 
powers 

Parliamentary 
scrutiny 

     

 
Introduced: 12 November 2003 

House: Legislative Assembly  

Minister: The Hon G McBride MP 

Portfolio: Gaming and Racing  
 

Purpose and Description 

1. The object of this Bill is to amend the City Tattersall’s Club Act of 1912:  

• to increase the limits applying to matters, including financial matters, above 
which the consent of a special general meeting of the City Tattersall’s Club is 
required;  

• and to provide for the expiry of the Act when the club adopts a different 
corporate structure.  

Background  

2. Founded in 1895, the City Tattersall’s Club operates under the City Tattersall’s Club 
Act of 1912. The Act places a number of restrictions on the operation of the Club, 
including that the following not be undertaken without the consent of the majority of a 
special general meeting of the Club:  

• the borrowing of funds, or the disposal of any money, land or personal 
property, regardless of the value of the transaction;16 and  

• any expenditure or investment exceeding five hundred pounds.17   

The Bill  

3. This Bill provides that a special general meeting of the Club need only be called:  

• where the borrowing of funds or disposal of land or property at the one time or 
in the one contract exceeds $1,500,000 (annually adjusted), or that would 
result in the club’s interest-bearing liabilities exceeding $5,500,000 (annually 
adjusted): [Schedule 1[2]]; and  

• where any expenditure or investment exceeds $1,500,000: [Schedule 1[4]].  

4. A special general meeting is no longer required for the realisation or disposition of 
personal property: [Schedule 1[3]].  

                                         
16 City Tatters
17 City Tatters

 

all’s Club Act of 1912 s 6. 
all’s Club Act of 1912 s 7. 
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5. This Bill also provides that the City of Sydney Tattersall’s Club Act of 1912 is to 
expire on a date appointed by proclamation, being a date no earlier than both of the 
following: 

(a)  the day on which the club is incorporated under another Act of NSW or the 
Commonwealth; and  

(b)  31 December 2005. 

According to the second reading speech, by 31 December 2005, the Club will have 
established itself as a company under the Corporations Act 2001. Two years was said 
to be sufficient time for the Club to institute the necessary changes to become a 
company.18 

6. These proposals were supported by a special general meeting of the Club’s members 
on 14 October 2003.19 

7. This Bill is to commence on assent.  

Issues Arising Under s 8A(1)(b) 

8. The Committee did not identify any issues under s 8A(1)(b) of the Legislation Review 
Act 1987. 

The Committee makes no further comment on this Bill. 

                                         
18  Mr T Stewart MP, Parliament Secretary, NSW Parliamentary Debates (Hansard), Legislative Assembly, 12 

November 2003. 
19  Mr T Stewart MP, Parliament Secretary, NSW Parliamentary Debates (Hansard), Legislative Assembly, 12 

November 2003. 
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4. ENVIRONMENTAL PLANNING AND ASSESSMENT 
AMENDMENT (QUALITY OF CONSTRUCTION) BILL 
2003  

Trespass
on right

 

 

 
Introduced: 14 November 2003 

House: Legislative Assembly 

Minister: The Hon Craig Knowles MP 

Portfolio: Planning, Infrastructure and 
Natural Resources 

 

Purpose and Description 

1. This Bill: 

(a) amends the Environmental Planning
the Environmental Planning and
Regulation) with respect to the follo

(i) the functions and investigation
(ii) improper influence with respe
(iii) the appointment and function
(iv) construction and occupation c
(vii) conditions of development con
(viii) offences and penalties; and 

(b) amends the Building Legislation A
(the “Building Amendment Act”) t
from that Act and re-enact them wit

(c) makes a consequential amendm
Assessment (Savings and Transition

Background  

The Campbell Committee Report 

2. According to the Second Reading S
recommendations made in the report o
Buildings (the Campbell Committee).   

                                         
20 A “certifying authority” means a person who:  

(a) is authorised by or under section 85A to issue c
(b) is authorised by or under section 109D to issue

21 Ms Diane Beamer, Minister for Juvenile Justice, M
Minister for Infrastructure and Planning (Planning
Debates, (Hansard), 14 November 2003. 

 

Matters for comment raised by the Bill
es 
s 

Insufficiently 
defined 
powers 

Non -
reviewable 
decisions 

Delegates 
powers 

Parliamentary 
scrutiny 

    
    

 and Assessment Act 1979 (the EPA Act) and 
 Assessment Regulation 2000 (the EPA 
wing matters (among others): 

 of certifying authorities;20 
ct to the conduct of certifying authorities; 
s of principal contractors; 
ertificates; 
sents;  

mendment (Quality of Construction) Act 2002 
o remove certain un-commenced amendments 
h modifications in the Bill; and 

ent to the Environmental Planning and 
al) Regulation 1998. 

peech,21 the Bill responds to a number of 
f the Joint Select Committee on the Quality of 

omplying development certificates, or 
 Part 4A certificates. (See section 4 EPA Act). 
inister for Western Sydney, and Minister Assisting the 
 Administration)), Legislative Assembly, Parliamentary 
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3. The Committee enquired into: 

• the role that building certifiers should play in ensuring the quality of workmanship 
in home building across the State;  

• the checks and balances there should be to ensure that consumers are protected 
and that their homes are safe, properly certified and built to an appropriate 
standard; and 

• options for improving the system of builder licensing. 

4. The Committee reported in July 2002, making 55 recommendations relating to 
certification, licensing, dispute resolution, consumer education, building contracts, 
building standards, and structural change.   

5. The Second Reading Speech states that:  

“the Government responded to the Committee's recommendations by introducing 
measures designed to improve the quality of buildings, particularly residential 
buildings, and the accountability of the people who build and certify them.”  

6. The Bill responds to some of the recommendations made.  It also repeals and remakes 
a number of un-commenced provisions in the Building Amendment Act that were 
made in response to some of the Campbell Committee’s recommendations.  

Consultations with stakeholders 

7. According to the Second Reading Speech, the Department of Infrastructure, Planning 
and Natural Resources held 14 information forums across the State during September 
and October 2003.   

The 14 sessions were attended by a total of approximately 800 people and were held 
in Sydney, Parramatta, Wollongong, Newcastle, Port Macquarie, Ballina, Queanbeyan, 
Wagga Wagga, Dubbo and Tamworth. 

8. The stakeholders invited included all Councils across NSW, the four NSW 
accreditation bodies, all accredited certifiers22, the Australian Institute of Building 
Surveyors—which did a mail-out of invitations to all its members—the Housing 
Industry Association of Australia, the Master Builders Association and the Upper 
Parramatta Catchment Management Trust. A number of developers, lawyers and 
academics also attended.  

9. According to the Second Reading Speech, the  

“feedback obtained from participants at these forums has helped the department to 
understand the development and building issues that Councils and private certifiers 
are dealing with, and informed finalisation of the provisions of the bill.” 

                                         

r
ti

22  Section 109T of the Act provides that an accreditation body may accredit persons (other than bodies 
corporate) as accredited certifie s in accordance with its authorisation as an accreditation body.  Section  
109 S provides that the Minister may authorise any professional association as an “accredita on body” with 
respect to any specified class of matters. 
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The Bill  

10. The majority of the amendments introduced by the Bill are administrative and are 
designed to: 

• more clearly delineate the responsibilities of councils and consent authorities 
on the one hand, and certifying authorities and head contractors, on the other; 

• clarify the distinction between interim and final occupation certificates;23 and 

• enable the Director General of Planning to take action against accredited 
certifiers who fail to meet their obligations. 

11. Specifically, the Bill: 

• makes it an offence for a person to influence an accredited certifier, and for an 
accredited certifier to seek or accept any benefit;24   

• gives the departmental auditors of the Department of Infrastructure, Planning 
and Natural Resources the authority to audit councils acting as certifying 
authorities, as well as accredited certifiers; 

• increases the penalty for unsatisfactory professional conduct or professional 
misconduct by an accredited certifier from 300 to 1,000 penalty units, or from 
$33,000 to $110,000;  

• allows proceedings for offences under the Act to be commenced up to two 
years after the offence was alleged to have been committed, rather than up to 
six months as is currently the case;  

• requires records of inspections to be kept by the principal certifying authority 
for at least 15 years;  

• requires certifying authorities to inspect buildings at certain critical stages of 
construction, such as commencement, framework, stormwater and completion, 
prior to the issue of an occupation certificate; and 

• requires principal certifying authorities to satisfy themselves that the relevant 
conditions of development consents have been complied with, that the 
buildings being constructed are the same buildings as those approved in the 
plans and that the building is suitable for occupation in accordance with its 
class under the Building Code of Australia.  

12. The amended provisions specify that the builder may not appoint the principal 
certifying authority, unless the builder is also the landowner. This will reinforce the 
responsibility of the principal certifying authority to act in the public interest.  

                                         
23  An occupation certificate authorises the occupation and use of a new building or a change of building use 

for an existing building (Part 4A of the EPA Act). Part 4A governs other development certificates, including 
compliance certificate, (certifying that specified building work or subdivision work has been completed as 
specified in the certificate and complies with specified plans and specifications etc), construction 
certificate (certifying that work completed in accordance with specified plans and specifications will comply 
with the requirements of the legislation), and subdivision certificate (authorises the registration of a plan of 
subdivision under Division 3 of Part 23 of the Conveyancing Act 1919.) 

24  Penalties for these offences are set at 10,000 penalty units (currently $1.1 million) or two years 
imprisonment, or both. 
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According to the Second Reading Speech, this change addresses a concern of the 
Campbell Committee that conflicts of interest can exist between builders and 
certifiers.  

13. The new provisions will also give accreditation bodies power to place conditions on a 
certifier's accreditation; and allow complaints to be made and action to be taken 
against, accredited certifiers who continue to do the work of an accredited certifier 
after their accreditation has lapsed. 

Issues Arising Under s 8A(1)(b) 

Clause 2 – Commencement by proclamation 

14. Most of the provisions in the proposed Act commence on a day or days to be 
appointed by proclamation.25 The Committee notes that providing for an Act to 
commence on proclamation delegates to the Government the power to commence the 
Act on whatever day it chooses after assent or not to commence the Act at all.   

While there may be good reasons why such discretion is required, the Committee 
considers that, in some circumstances, it can give rise to an inappropriate delegation 
of legislative power.   

15. The Committee has written to the Minister seeking his advice as to the reason for 
commencement by proclamation and the likely commencement date of these provisions.   

Clause 32 – Trespass on individual rights - Retrospectivity  

16. A number of amendments to the EPA Act made by the Bill apply retrospectively.  

17. The Committee will always be concerned with any retrospective effect of legislation 
that impacts on personal rights.  

18. Clause 32 amends subsection 109ZF(2) by allowing complaints to be made against 
an accredited certifier where their accreditation has lapsed or is suspended.  Under 
the present section, a complaint may be made against an accredited certifier where 
their accreditation has been withdrawn.  

Under the transitional provisions in Schedule 6, this amendment extends to 
complaints made, but not finally dealt with, before commencement of the 
amendments.  This has the effect of retrospectively changing the disciplinary regime 
in relation to certifying authorities or principal certifying authorities whose 
accreditation has lapsed.   

19. The reasons for applying this provision retrospectively and the implications of doing so 
are unclear to the Committee.  For this reason the Committee has resolved to write to 
the Minister seeking clarification.   

                                         
25  However, sections 3 and 5 and Schedule 1, clauses 27, 32, 39 & 42-44 commence on the date of Assent to 

this Act [clause 2(2)].  
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20. The Committee has written to the Minister to seek clarification as to the reason for the 
retrospective application of this provision and for a further explanation as to its full 
implications. 

21. Clause 37 inserts a new Division 1B in Part 6 of the Act, comprising four new 
sections, 118O, 118P, 118Q and 118R.   

22. Section 118P provides that the Director-General may appoint a member of staff of the 
Department as a Departmental auditor to investigate the work and activities of a 
council in its capacity as a certifying authority.   

23. The auditor has obligations to report to the Director-General who must, in turn, send a 
copy of the report to the Director-General of the Department of Local Government and 
to the council concerned.   

The council must respond to the report within 40 days of receiving it. It must specify 
the things done or proposed to be done to give effect to any recommendations made 
in the report. 

24. Section 118Q provides that the Director-General may also appoint a member of staff 
of the Department as a Departmental auditor to investigate the work and activities of 
an accredited certifier in his or her capacity as a certifying authority.   

The auditor must report to the Director-General.  If the Director-General is satisfied 
that, as a result of the investigation, the accredited certifier is or may be guilty of 
unsatisfactory professional conduct or professional misconduct,26 the Director-General 
may also give a copy of the report to the relevant accreditation body and may apply to 
the Administrative Decisions Tribunal for a disciplinary finding against an accredited 
certifier with respect to any matter arising from the report. 

25. If the Director-General applies to the Tribunal for a disciplinary finding, he or she may 
suspend the accredited certifier’s authority to exercise the functions of an accredited 
certifier pending the Tribunal’s decision.  

                                         

f

i f l

26  Section 109R defines these terms as follows:  
“pro essional misconduct”, in relation to an accredited certifier, means conduct that is unsatisfactory 
professional conduct of a sufficiently serious nature to justify suspension of the accredited certifier’s 
accreditation as an accredited certifier or the withdrawal of the accredited certifier’s accreditation. 
“Unsat s actory professiona  conduct” includes conduct (whether consisting of an act or omission):  

(a) occurring in connection with the exercise of an accredited certifier’s functions as a certifying 
authority that falls short of the standard of competence, diligence and integrity that a member of the 
public is entitled to expect of a reasonably competent accredited certifier, or 

(b) by which an accredited certifier exercises his or her functions as a certifying authority in a partial 
manner, or 

(c) by which an accredited certifier wilfully disregards matters to which he or she is required to have 
regard in exercising his or her functions as a certifying authority, or 

(d) by which an accredited certifier fails to comply with:  
(i) any relevant code of conduct established by the accreditation body by which he or she is 

accredited, or 
(ii) any other Act or law prescribed by the regulations, or 

(e) by which an accredited certifier contravenes this Act, whether or not he or she is prosecuted or 
convicted for the contravention. 
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26. The Tribunal may vary or revoke the suspension at any time before or during the 
proceedings before it.  

27. Under clause 44, these provisions have retrospective application, with the new 
provisions applying to matters arising before the commencement of the Division.  

They do not apply, however, to any investigation that had commenced before the 
repeal and replacement of the present section (s. 109U) by this Bill.  

28. Under the present section, the Director-General does not have the power to suspend 
the accredited certifier’s authority.   

29. The Committee notes that section 109U is saved in relation to any investigation that is on 
foot when the new Division commences.  In addition, the decision of the Director-General to 
suspend an authority is reviewable by the Tribunal.  In these circumstances, the Committee 
is of the view that the retrospective application of this provision does not unduly trespass 
on individual rights.   

Right to silence and professional confidentiality 

30. New section 118R provides that a Departmental auditor (appointed by the Director-
General under new section 118Q) may direct “a person”, inter alia, to: 

(a) appear personally before the Departmental auditor at a time and place specified in 
the direction; 

(b) give evidence (including evidence on oath); 
(c) produce any document that is in that person’s custody or under that person’s 

control (s.118R(1)(c)); and 
(d) grant such authorities as may be necessary to enable the auditor to gain access to 

any document that is in the custody or under the control of any other person 
(s.118R(1)(d). 

31. A person to whom such a direction is given must not fail to comply with that direction 
[s.118R(2)]. 

32. This provision raises concerns about the privilege against self-incrimination where the 
person directed is the accredited certifier under investigation. It also raises concern 
about the confidentiality of communications between certain professionals and their 
clients (eg, where the person subject to a direction is a lawyer acting for the 
accredited certifier). 

33. The common law of Australia jealously protects the privilege against self-
incrimination.  The principle nemo tenetur accusare se ipsum (no person is bound to 
accuse himself or herself) originated as a means of protecting suspects from torture 
and oppressive interrogation, but is now recognised as a basic human right protecting 
personal freedom and human dignity.27  

                                         
27 The historical origins and modern rationale of the privilege are explored in EPA v Caltex (1993) 178 CLR 

447. 
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34. Article 14(3)(g) of the International Covenant of Civil and Political Rights (ICCPR) 
states that a person has the right “[n]ot to be compelled to testify against himself or 
to confess guilt”. Outside the criminal context, the privilege is an attribute of the 
wider right to a fair trial protected by Art 14(1) of the ICCPR.  

35. The privilege provides that a person is not under a duty to answer questions or 
otherwise cooperate with public officials engaged in the investigation or prosecution, 
often called the right to silence. This right has been described by the High Court as:  

an entitlement to remain silent when questioned or asked to supply information by 
any person in authority about the occurrence of an offence, the identity of participants 
and the roles that they played.28   

36. In the absence of a compelling reason in the public interest for overturning the right 
to remain silent, the Committee is strongly of the view that legislation curtailing or 
removing this fundamental right is an undue trespass on individual rights.  

37. In addition, the laws governing privileged communications between lawyer and client 
are an important feature of our justice system.  Privileged communications enable a 
lawyer and client to enter into a frank relationship, essential for the provision of 
accurate and proper legal advice.   

38. It is not clear to the Committee whether this provision is intended to remove the right 
to silence or to compel a lawyer to breach the confidentiality of a client.  The 
Committee is concerned that it might have such effect. The Committee has therefore 
resolved to write to the Minister to seek clarification of the intended scope of this 
provision. 

39. The Committee is strongly of the view that restricting or removing the right to remain silent 
and undermining the confidentiality of communications between lawyer and client, are 
trespasses on individual rights.  These will only ever be justifiable in the public interest in 
exceptional circumstances.   

40. The Committee has written to the Minister to seek clarification on the scope of the 
provision and to express its concern that it could have the effect of unduly trespassing on 
the right to remain silent and remove the important confidentiality privilege that 
communications between a lawyer and client generally enjoy.  

The Committee makes no further comment on this Bill. 
 
 

                                         
28 Adverse inferences cannot be drawn from the failure to answer in these circumstances. R v Petty (1991) 

173 CLR 95 at 95. 
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Introduced: 12 November 2003 

House: Legislative Assembly 

Minister: The Hon R J Debus MP 

Portfolio: Attorney General 
 

Purpose and Description 

1. The Bill amends the Evidence (Audio an

• require a court to take into acco
in the interests of the administr
other than an accused child det
by audio visual link;  

• enable rules of court to be mad
factors in determining whether 
justice to direct an accused c
proceedings by audio visual link;
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• 

• 

a presumption in favour of using audiovisual links in preliminary criminal 
proceedings;29 and 

a presumption in favour of physical attendance at court for substantive criminal 
proceedings, referred to as “relevant criminal proceedings”.30 

4. The Principal Act was recently further amended by the Accused Child Detainees Act 
[see Legislation Review Committee Digest No.4]. 

5. It was stated in the Bill’s Second Reading Speech that: 

a number of high-profile criminal matters have raised the issue of the court's 
discretion to order that an accused detainee appear by audio visual link where serious 
security concerns have been identified. Matters before the courts have involved 
threats being made to the safety of judicial officers and other court users.   

…it is recognised that in exceptional cases that raise particularly serious security 
concerns, requiring an accused detainee to appear by [audiovisual link] may 
realistically be the only appropriate option available to our courts. The amendments 
proposed in the bill will put beyond doubt the capacity of the court to make such an 
order in the unusual and extreme circumstances where it may be necessary.31 

6. Pursuant to a suspension of Standing Orders, the Bill passed all stages in the Legislative 
Assembly on 13 November 2003. Under s 8A(2), the Committee is not precluded from 
reporting on a Bill because it has passed a House of the Parliament or become an Act.  

The Bill  

Evidence (Audio and Visual Links) Act 1998 (The Principal Act) 

7. The Bill specifically provides that the use of audiovisual links satisfies any entitlement 
of a person under s 14 of the Criminal Appeal Act 1912 to be present in proceedings 
on the hearing of an appeal32 [proposed s 3(3)]. 

8. The Bill replaces the phrase “concerning the offences in respect of which he or she is 
in custody” with “in relation to the detainee concerning an offence” in s 5B(2A), s 

                                         
r

r l t l

29 Section 3 of the Act defines prelimina y criminal proceedings to include: proceedings relating to bail (other 
than a proceeding defined as a “relevant criminal proceeding”), where a person has previously been 
remanded in custody, subsequent proceedings with respect to the remand of the person for the same 
offence, interlocutory proceedings held in connection with any criminal proceeding, applications for an 
adjournment, any arraignment on a day other than the day appointed for the trial of a person. 

30 Section 3 of the Act defines e evan  crimina  proceedings to include: committal proceedings, inquiries into a 
person’s unfitness to be tried for an offence, trials or hearings of charges, sentencing hearings, hearings of an 
appeal arising out of a trial or hearing, proceedings relating to bail: before a Magistrate or justice in respect of 
the period between a person being charged with an offence and the person’s first appearance before a court 
in relation to the offence, or on a person’s first appearance before a court in relation to an offence. 

31  Mr A P Stewart MP, Parliamentary Secretary, NSW Parliamentary Proceedings (Hansard), Legislative 
Assembly, 12 November 2003.  

32  Section 14(1) of the Criminal Appeal Act 1912 specifically provides that an appellant is entitled to be 
present at an appeal, notwithstanding that he or she is in custody, except where the appeal is solely on a 
question of law. 
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5BA(1) and s 5BB(1). This is to ensure the provisions apply when the proceedings do 
not relate to the offence for which the person is in custody.  

9. Proposed s 5BB(5) provides a list of factors that must be taken into account by a 
court in determining whether it is in the interests of the administration of justice to 
direct an accused detainee (other than an accused child detainee) to appear in certain 
criminal proceedings by audio visual link [Sch 1 [9]].  

These are as follows: 

• the risk that the personal security of a particular person or persons (including 
the accused detainee) may be endangered if the accused detainee appears in 
the courtroom or other place where the court is sitting; 

• the risk of the accused detainee escaping or attempting to escape, from 
custody when attending the courtroom or place where the court is sitting; 

• the behaviour of the accused detainee when appearing before a court in the 
past; and 

• the conduct of the accused detainee while in custody, including the accused 
detainee’s conduct during any period in the past during which the accused 
detainee was being held in custody in a correctional centre or detention centre. 

The Accused Child Detainees Act 

10. The Bill enables rules of court to be made to require a court to take into account any 
factor of a kind referred to in proposed s 5BB(5)33 in determining whether it is in the 
interests of the administration of justice to direct an accused child detainee to appear 
in certain criminal proceedings by audiovisual link [proposed s 5BBA(4A)]. 

11. The Bill also amends the uncommenced s 5BBA(1) to make it clear that the section 
applies to an accused child detainee required to appear in criminal proceedings when 
the proceedings do not relate to the offence for which the child is in custody.  

Issues Arising Under s 8A(1)(b) 

Clause 2: Commencement - Retrospectivity 

12. Clause 2 of the Bill provides that the ensuing Act will commence on assent, with the 
exception of s 4 and Sch 2.  

13. These provisions commence, or are taken to have commenced, on the date of assent 
to the Accused Child Detainees Act.  

14. The Accused Child Detainees Act is to commence on proclamation. Should the 
Accused Child Detainees Act be proclaimed prior to the Assent to the Bill, the 
amendments to the Bill will have retrospective effect. 

                                         
33  Set out in paragraph 9 above. 
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15. The Committee will always be concerned with any retrospective effect of legislation which 
impacts on personal rights. However, given the nature of the changes made to the Evidence 
Legislation Amendment (Accused Child Detainees) Act 2003 by the Evidence (Audio and 
Audio Visual Links) Amendment Bill 2003, the Committee is of the opinion that the 
retrospectivity is unlikely to adversely affect the personal rights of an accused child 
detainee. 

Appearance by audiovisual link: Trespasses on Personal Rights  

16. The right of an accused person to participate in criminal proceedings is internationally 
recognised. 34 

17. The proposed s 5BB(5) arguably erodes this right by setting out matters apart from 
the interests of the accused to be taken into consideration in deciding whether or not 
to proceed by way of audiovisual link.  

18. However, it does not confine the exercise of judicial discretion to those factors, but 
allows an individual accused detainee’s particular circumstances to be taken into 
account.  

19. The Bill also preserves the presumption in favour of physical appearance for “relevant 
criminal proceedings”.35 

20. Judicial authority exists for the displacement of an accused person’s right to 
participate in proceedings if their conduct is such that an orderly trial cannot take 
place.36  

21. The changes made to the Principal Act by the Bill seek to achieve an effective balance 
between the procedural rights of an accused detainee and the public expectations of 
the processes of criminal justice generally, in order to satisfy the interests of the 
administration of justice.  

22. It was noted in the Second Reading Speech that this is particularly so in the instances 
where the safety of persons involved in the court process may be considered to be at 
risk: 

The amendments in this bill will ensure that the court is equipped to meet community 
expectations that court proceedings will be conducted in a secure environment that 
will ensure the physical safety of all court users.37 

23. Given the presumption in favour of personal appearance in “relevant criminal 
proceedings”, the retention of judicial discretion in the interests of the administration of 
justice, and the objectives of the Bill, the Committee does not consider that the Bill 
trespasses unduly on personal rights. 

                                         
34  See, eg, Article 14 of the United Nations International Covenant on Civil and Political Rights.  
35  Section 5BB(1) of the Principal Act. 
36  Eastman v The Queen (1997) 158 ALR 107 at 138. 
37  Mr A P Stewart MP, Parliamentary Secretary, NSW Parliamentary Proceedings (Hansard), Legislative 

Assembly, 12 November 2003.  
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The Committee makes no further comment on this Bill. 
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6. MARKETING OF PRIMARY PRODUCTS AMENDMENT 
(RICE MARKETING) BILL 2003  

Trespass
on right

 

 

 
Introduced: 12 November 2003 

House: Legislative Council 

Minister: The Hon Ian Macdonald MLC 

Portfolio: Agriculture and Fisheries  
 

Purpose and Description 

1. The object of this Bill is to extend, fro
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rice marketing arrangements that w
Commonwealth Trade Practices Act 197
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5. The Minister said that, as a consequen
should be renewed for a further five y

                                         
38  The text of the Competition Code of NSW is the Sched

Practices Act and related sections of, and regulations
South Wales) Act 1995]. 

39  The Hon Ian Macdonald MLC, Minister for Agriculture
Legislative Council, 12 November 2003. 
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Competition Policy principles of the powers of the Rice Marketing Board would be 
undertaken, making recommendations before vesting expires on 31 January 2009.”  

6. The Minister also said that “[t]he vesting arrangements do not interfere with the 
market price for rice, which is offered on world markets at a competitive and 
unsubsidised price”.  

7. The Minister stated that: 
Rice is the most supported agricultural commodity in the world, with 80 per cent of the value of 
gross farm receipts subsidised by governments. The vesting arrangements under consideration 
allow the co-operative to market its exports in an organised way, and they have led to a highly 
effective, productive, and competitive rice industry. 

8. He also noted that NSW produces 99% of Australia’s rice and that the rice industry 
strongly supported the extension of the vesting. 

The Bill  

9. Clause 2 of Schedule 1 makes the amendment that extends for five years until 31 
January 2009 the authorisation for actions by the Board that would otherwise 
contravene the Trade Practices Act and the Competition Code of NSW.  

10. Clause 3 of Schedule 1 updates a reference to the agreement between the Board and 
Ricegrowers’ Co-operative Ltd that was replaced in 2001.  

11. The Bill commences on assent. 

Issues Arising Under s 8A(1)(b) 

12. The Committee did not identify any issues under section 8A(1)(b) of the Legislation 
Review Act 1987.  

The Committee makes no further comment on this Bill. 
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7. MOTOR ACCIDENTS LEGISLATION AMENDMENT BILL 
2003  
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Introduced: 12 November 2003 

House: Legislative Assembly  

Minister: The Hon J Della Bosca MLC  

Portfolio: Commerce 

 

Purpose and Description 

1. The object of this Bill is to provide that
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within the definition of motor vehicles, should be exempt from the operation of the 
Motor Accidents Compensation Act 1999. The use of vehicles with modifications 
required for mining purposes, and the nature of the activities in which they are 
displayed arguably places them in a very different category from that which would 
apply to the use of conventional vehicles above ground. 

6. According to second reading speech, the decision in Pender: 

defined a broad scope for the type of motorised equipment, and consequently the 
accidents that now came within the Motor Accidents Compensation Act, with the 
consequence that a motor accident can now involve unique pieces of equipment used 
only in particular workplaces, for example, excavating equipment on a construction 
site.41 

The Bill  

7. This Bill amends both the Motor Accidents Act 1988 and the Motor Accidents 
Compensation Act 1999 to provide that neither Act applies in respect of a death or 
injury caused by a motor accident if: 

(a) the motor accident did not arise from the use or operation of a motor vehicle 
on a road or road related area; and  

(b)  there is no motor accident insurer on risk in respect of the motor accident;42 
and 

(c)  the death or injury gave rise to a work injury claim.  

Issues Arising Under s 8A(1)(b) 

Clause 2 - Commencement 

8. Clause 2 of the Bill provides that the ensuing Act will commence “on a day or days to 
be appointed by proclamation”. 

9. The Committee notes that providing for an Act to commence on proclamation 
delegates to the Government the power to commence the Act on whatever day it 
choses or not to commence the Act at all.  

10. Why there may be good reason why such discretion is required, the Committee 
considers that, in some circumstances, it can give rise to an inappropriate delegation 
of legislative power.  

                                         
41  Mr Tony Stewart MP, Parliamentary Secretary, NSW Parliamentary Proceedings (Hansard), Legislative 

Assembly, 12 November 2003.  
42 The Bill provides that there will be no motor accident insurer on risk in respect of an accident if: 

(a) at the time of the motor accident the motor vehicle was not subject to coverage under a third-party policy 
and was not subject to coverage under a policy of compulsory third-party personal injury insurance or a 
compulsory motor vehicle accident compensation scheme under the law of a place other than NSW or 
under a law of the Commonwealth, and 

(b) there is no right of action against the Nominal Defendant in respect of the motor accident:  
     [Schedule 1[1] and Schedule 2[1]. 
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11. The Committee has written to the Minister seeking his advice as to the reasons why the 
proposed Act will not commence on assent and to ask for an indication of the likely date 
for commencement of this Bill.  

Impact on personal rights and liberties 

12. The effect of this Bill is to preclude common law damages being sought under the 
motor accidents legislation in the circumstances described by the Bill. The Bill 
clarifies that damages in these circumstances should be pursued under the Worker’s 
Compensation regime.  

13. The structure for common law damages under the workers compensation legislation 
and the motor accidents legislation is significantly different.  By being denied rights 
to obtain common law damages under the motor accidents legislation, some plaintiffs 
may be disadvantaged compared to their position under workers compensation 
legislation. 

14. The Committee notes, however, that rights to common law damages under the motor 
accidents legislation are only unavailable in circumstances where:  

(a)  the motor accident did not arise from the use or operation of a motor vehicle 
on a road or road related area; and 

(b)  there is no motor accident insurer on risk in respect of the motor accident; and 

(c)  the death or injury gives rise to a work injury claim. 

15. Given that the Bill only affects circumstances which would not normally be considered a 
motor accident and which give rise to a work injury claim, the Committee does not 
consider that being denied access to the motor accidents compensation regime unduly 
trespasses on personal rights. 

Schedule 1[4] and Schedule 2[5] - Retrospectivity  

16. The proposed Schedule 4, Part 12 of the Motor Accidents Act 1998 provides that the 
proposed s 3D of that Act:  

extends to motor accidents occurring before the section commences. However, section 
3D does not affect court proceedings commenced before 5 December 2002 or any 
decision of a court made before the section commences. 

17. Likewise, the proposed Schedule 5, Part 4, Clause 17 of the  Motor Accidents 
Compensation Act 1999 provides that the proposed s 5A of that Act has the same 
retrospective operation as stated above.  

18. 5 December 2002 is the date of the Minister’s Statement announcing the intention to 
introduce this legislation. 43 

                                         
43 In this Ministerial Statement, the Hon J Della Bosca MLC announced the intention to bring forward legislation 

in the next session of Parliament ‘to remove anomaly in workers compensation entitlements that has arisen as 
a result of the decision in a recent Supreme Court case’ (i.e. Pender). The Minister further indicated that ‘I 
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19. These provisions are therefore treat the amendments contained in the Bill as having 
taken effect from the date the Minister announced his intention to introduce the 
amendments in his Ministerial Statement.  

20. The Senate Scrutiny of Bills Committee has held that legislation of this nature: 

carries with it the assumption that citizens should arrange their affairs in accordance 
with announcements made by the Executive rather than in accordance with the laws 
made by the Parliament. It treats the passage of the necessary retrospective 
legislation 'ratifying' the announcement as a pure formality. It places the Parliament 
in the invidious position of either agreeing to the legislation without significant 
amendment or bearing the odium of overturning the arrangements which many people 
may have made in reliance on the Ministerial announcement. Moreover, quite apart 
from the debilitating effect of the practice on the Parliament, it leaves the law in a 
state of uncertainty... The legislation when introduced may differ in significant details 
from the terms of the announcement. The Government may be unable to command a 
majority in the Senate to pass the legislation giving effect to the announcement or it 
may lose office before it has introduced the relevant legislation, leaving the new 
Government to decide whether to proceed with the proposed change to the law.44  

21. The Committee is concerned that individuals may have commenced claims for common law 
damages under the motor accidents legislation, on the basis of the Supreme Court’s 
decision in Pender, unaware of the Ministerial Statement of 5 December 2002.  

22. The Committee notes that this Bill will have the effect of rendering any actions commenced 
after 5 December 2002, but not yet decided prior to the Bill being proclaimed, as 
ineffective.  

23. The Committee refers to Parliament the question of whether the retrospective effect of 
these provisions to the date which they were announced by the Minister unduly trespasses 
on personal rights and liberties.  

 
The Committee makes no further comment on this Bill. 
 

                                                                                                                                       
propose that the Legislation to…be backdated to commence from the date of the ministerial statement’ (The 
Hon J Della Bosca MLC, NSW Parliamentary Proceedings (Hansard), Legislative Council, 5 December 2003).  

44 Senate Scrutiny of Bills Committee, Annual Report 1986-87, pp 12-13. 
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8. POLICE LEGISLATION AMENDMENT (CIVIL LIABILITY) 
BILL 2003 
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Introduced: 13 November 2003 

House: Legislative Assembly 

Minister: The Hon. John Watkins MP 

Portfolio: Police 
 

Purpose and Description 
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lit45 “Vicarious liabi y” means “[l]iability which falls on on
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7th Ed., at page 339. 

46  A “tort” is “[a]n act which causes harm to a determin
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at page 325. 

47  Second Reading Speech, the Hon John Watkins MP, M
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4. He also stated that “[a]lthough NSW has laws to prevent individual police and other 
public officers from being personally liable for damages arising from their acts or 
omissions, the Government believes these additional measures are needed.”   

The Bill  

Amendment to the Employees Liability Act 1991 

5. Schedule 1 amends the Employees Liability Act 1991. This Act provides that an 
employer is not entitled to seek any indemnity in contract or a contribution as joint 
tortfeasor from an employee who has committed a tort for which the employer is also 
liable.  

6. The Act also provides that, where the tort victim recovers damages directly from an 
employee, the employee is entitled to an indemnity from the employer.  

7. The Act abolishes any action in tort that an employer may have to recover damages 
from an employee based on the loss of the services of any injured fellow employee. 
However, the Act does not apply to a tort committed by an employee if the conduct 
constituting the tort was serious and wilful misconduct or did not occur in the course 
of, and did not arise out of, the employment of the employee. 

8. In Police Service of New South Wales v Honeysett (2001) 53 NSWLR 592, the New 
South Wales Court of Appeal held that a police officer was an employee for the 
purposes of the Act.  

9. Schedule 1 inserts a new section 2A in the Act to confirm that police officers are 
employees of the Crown for the purposes of the Act. 

Amendment to the Law Reform (Vicarious Liability) Act 1983 

10. Schedule 2 amends the Law Reform (Vicarious Liability) Act 1983, inserting a new 
Part 4, which governs legal proceedings for damages for torts committed by police 
officers.   

11. New section 9B makes the most significant amendment in this Bill. It provides that a 
person may not make a police tort claim against a police officer.  They may, however, 
make a claim against the Crown. According to the Minister, the practical effect of 
section 9B is to prevent an individual officer from being directly sued. 

12. A “police tort claim” is a claim for damages for a tort allegedly committed by the 
police officer concerned in the performance or purported performance of the officer’s 
functions as a police officer.  

13. The exceptions to the new rule in proposed section 9B are when the Crown denies 
vicarious liability for the tort of a police officer [proposed 9B(3)] or if the plaintiff is 
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suing the police officer for something the officer did in a personal capacity [proposed 
section 9F(e)].48 

14. If the Crown denies vicarious liability, the plaintiff can join the police officer 
concerned as a party to the proceedings [proposed section 9B(3)]. 

15. Proposed section 9D requires the court, subject to the exceptions at section 9E, to 
strike out the claim against any individual officer where the Crown concedes it would 
be vicariously liable if the tort were established, or where the court makes an initial 
determination that the Crown would be so liable.  

16. The new Part extends to claims against a person who was a police officer at the time 
of a tort or alleged tort, but who has ceased to be a police officer since that time 
(proposed section 9A).  

17. Proposed section 9G applies the new Part 4 retrospectively to torts allegedly 
committed by police officers before the commencement of the Part (known as “pre-
commencement torts”).   

18. Part 4 [other than proposed sections 9B(2), 9C & 9D(2)] also extends to any legal 
proceedings to which the Crown is a party concerning a pre-commencement tort, but 
only if: 

(a) the proceedings are pending on the commencement of this Part; and  

(b) the court has not yet begun a hearing on the merits in the proceedings.49 

This means that a claim against a police officer can be struck out or dismissed by the 
court if the Crown concedes vicarious liability [9D(1)], provided that the court has not 
yet begun a hearing on the merits.   

Furthermore, a police officer will not be able to be joined to pending proceedings 
unless the Crown denies vicarious liability (9B(3)).   

19. Proceedings against an individual police officer (whether or not as co-defendant with 
the Crown) in which the court has begun a hearing on the merits can continue.  

Amendment of Police Act 1990  

20. Schedule 3, clause 1 re-enacts section 213(1) of the Police Act to provide that a 
member of NSW Police is not liable for any injury or damage caused by any act or 
omission of the member in their exercise in good faith of a function conferred or 
imposed by or under that Act or any other Act or law (whether written or unwritten50).  

                                         
48  The new Part does not preclude a defendant in proceedings brought by a police officer from making a police 

tort claim in a cross-claim against the officer [proposed section 9E]. 
49  Proposed subsection 9G(2). 
50  This makes clear that the provision extends to functions conferred by common law. 
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21. The present section 213 only protects a member from liability if they cause injury or 
damage in the course of exercising a function in respect to the protection of persons 
from injury or death or property from damage.  

22. The new section 213 does not prevent a person from suing the Crown for a tort 
committed by a member of NSW Police who has the benefit of the exclusion if the 
Crown is vicariously liable for that tort.51  

23. Schedule 3, clause 3 applies the re-enacted section 213 retrospectively to acts or 
omissions done, or omitted to be done, before its commencement. However, it does 
not extend to proceedings initiated before commencement. 

Issues Arising Under s 8A(1)(b) 

Trespasses on personal rights and liberties 

Part 4, clause 9G - Retrospectivity 

24. The Bill applies Part 4 retrospectively to pre-commencement torts allegedly 
committed by police officers and to some legal proceedings already on foot on the 
date of commencement.52  

25. The Committee will always be concerned with any retrospective effect of legislation 
that impacts on personal rights, such as the right to sue for damage or injury suffered 
as a result of a tortious act. Where retrospective provisions adversely affect individual 
rights, the Committee considers them to be a trespass on those rights.   

26. However, in this case, the retrospective application of Part 4 does not appear to have 
any detrimental effect on the rights of plaintiffs to sue for damages for torts 
committed by police officers.  Plaintiffs’ rights to recover damages for torts committed 
by police officers are preserved as they may sue the Crown in place of individual 
police officers.  

27. The Committee is of the view that personal rights are not unduly trespassed by the 
retrospective application of this Bill as the plaintiffs’ rights to recovery of loss are 
preserved.  

Delegates legislative powers 

Clause 2 – Commencement by proclamation 

28. The proposed Act is to commence on a day or days to be appointed by proclamation.  
The Committee notes that providing for an Act to commence on proclamation 

                                         
51  See section 10 of the Law Reform (Vicarious Liability) Act 1983, which provides that a statutory exemption 

from civil liability is to be disregarded in determining whether a person is vicariously liable for the tort of a 
person who has the benefit of the exemption. 

52 See proposed section 9G.  
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delegates to the Government the power to commence the Act on whatever day it 
chooses after assent or not to commence the Act at all.   

While there may be good reasons why such discretion is required, the Committee 
considers that, in some circumstances, it can give rise to an inappropriate delegation 
of legislative power.   

29. The Minister’s office has advised the Committee that the reason for commencement 
by proclamation of this Bill is to allow time for consultations with the Police 
Association after the passage of the Bill through Parliament.  According to the 
Minister’s office, the Association has requested this consultation.  

30. It is not clear to the Committee why it is necessary to delay the commencement of the 
Bill, which Parliament will have passed, in order for these consultations to take place.  
The Committee has resolved to write to the Minister for further explanation of the 
reasons for the delay in commencement.  

31. The Committee has written to the Minister seeking his advice as to the reason for 
commencement by proclamation and the likely commencement date of the Act.   

The Committee makes no further comment on this Bill. 
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9. SUPERANNUATION LEGISLATION AMENDMENT 
(FAMILY LAW) BILL 2003 
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Background  

4. Part VIIIB of the Family Law Act 1975 (Commonwealth) and the Family Law 
(Superannuation) Regulations 2001 made under that Act (“family law superannuation 
legislation”) provide for the division of superannuation entitlements on marriage 
breakdown.  

5. The family law superannuation legislation contains a scheme enabling agreements 
(splitting agreements) and orders (splitting orders) to be made specifying the division 
(or split) of superannuation interests.  

6. Under the Commonwealth legislation, payments under splitting agreements or orders 
can be made by way of transferring or rolling over a family law superannuation 
entitlement to another superannuation fund or retirement savings account or by 
paying it to the spouse or former spouse entitled to it.55  

7. The proposed amendments (among other things) set out the procedures for making 
these payments under State superannuation schemes and the circumstances in which 
they may be made, as well as providing for the consequential reduction of 
superannuation entitlements. 

8. The amendments made by this Bill will “enable the creation of separate interests in 
all the public sector defined [superannuation] benefit schemes, wherever this is 
appropriate.”56  

The Bill  

9. The principal amendments made by the Bill can be grouped into two for convenience.   

“Group 1 Amendments” 

10. The object of the first group of amendments is to facilitate arrangements for payment 
splits under the family law superannuation legislation and to provide for family law 
superannuation payments to, or in respect of, non-member spouses for the purposes 
of satisfying Division 2.2 of Part 2 of the Family Law (Superannuation) Regulations 
2001 (Commonwealth).   

An effect of this is that payments of a benefit to the member spouse will no longer be 
liable to be split for the purposes of the family law superannuation legislation.  

11. The amendments set out the rules and procedures by which the administrator (eg, a 
trustee) of a superannuation scheme may pay out a family law superannuation 
entitlement.  

                                         
55  See Division 2.2 of Part 2 of the Family Law (Superannuation) Regulations 2001 (Commonwealth)). This 

Division sets out the circumstances in which payments in respect of a superannuation interest are not 
“splittable” payments.   

56 Second Reading Speech, Mr. Tony Stewart, Parliamentary Secretary, Parliamentary Debates (Hansard) 
Legislative Assembly, 12 November 2003. 

 No 6 – 18 November 2003 45 



Legislation Review Committee 

Superannuation Legislation Amendment (Family Law) Bill 2003 

If a spouse (or former spouse) of the member has an entitlement under the family law 
superannuation legislation and a pension is being paid to the member spouse or the 
member spouse is entitled to be paid a lump sum benefit, the Minister must, on 
written notice being given of the entitlement, either pay or release the whole of the 
entitlement (less costs) or transfer or roll it over to a nominated superannuation fund 
(either a fund regulated under Commonwealth law or the First State Superannuation 
Fund) or a retirement savings account.  

If there is no nomination, or if the nomination is not accepted, the payment may be 
transferred to the First State Superannuation Fund.  

The value of an entitlement or payment is to be determined in accordance with the 
regulations under the Principal Act and the family law superannuation legislation. 

12. This group of amendments also enables the administrator of a scheme to reduce a 
future benefit payable to or in respect of a member spouse whose superannuation 
entitlements are affected by a splitting order or agreement, if an amount is paid or 
payable under the family law superannuation legislation. 

13. Schedules 2, 5, 7, 10, 11 and 12 make these amendments to the Judges’ Pension 
Act 1953 Parliamentary Contributory Superannuation Act 1971, Police Regulation 
(Superannuation) Act 1906, State Authorities Non-contributory Superannuation Act 
1987, State Authorities Superannuation Act 1987 and the Superannuation Act 1916 
respectively.57 

“Group 2 Amendments”  

14. The second group of amendments in the Bill relate to certain closed superannuation 
schemes under which deceased members received a pension.  These amendments 
extend the right to a spouse pension under the relevant superannuation scheme to the 
de facto spouse of a pensioner under that scheme.   

15. “De facto spouse” is defined to include same sex partners.58 In the Second Reading 
Speech, the Parliamentary Secretary stated that: 

[the] proposed amendments will mean that heterosexual and same-sex de facto 
partners of pensioners will be eligible for a spouse pension in the same circumstances 
as married spouses. This will bring the definition of ‘spouse’ in these schemes into 
line with other New South Wales public sector schemes. 59 

16. This amendment is made by Schedules 3, 4, 8, 9 and 13 to the Local Government 
and Other Authorities (Superannuation) Act 1927, New South Wales Retirement 
Benefits Act 1972, Public Authorities Superannuation Act 1985, Public Authorities 
Superannuation (Transport Retirement Fund Closure) (Savings and Transitional) 
Regulation 1986 and the Transport Employees retirement Benefits Act 1976 
respectively.  

                                         
57  There are some minor variations in the amendments made to these Acts to take account of the differences in 

membership and in the structure of their respective schemes. 
58 See the definition in section 4 of the Property (Relationships) Act 1984 (NSW). 
59  Mr. Tony Stewart, Parliamentary Secretary, Parliamentary Debates (Hansard) Legislative Assembly, 12 

November 2003. 
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17. Under amendments to public sector superannuation Acts by this Bill, a person to 
whom payment of an entitlement under the family law superannuation legislation is 
made may nominate a superannuation fund or retirement savings account into which 
the payment is to be made. If no nomination is made, the amendments provide for 
transfer of the payment to the First State Superannuation Fund.  Schedule 1 of the 
Bill amends the First State Superannuation Act 1992 to enable that Fund to receive 
such payments.   

18. Other amendments to the First State Superannuation Act include making the person 
on whose behalf the payment is made into the Fund an associate member of the 
Fund.  

19. Schedule 6 amends the Police Association Employees (Superannuation) Act 1969 by 
applying provisions relating to obligations and other matters under the family law 
superannuation legislation to officers of the Police Association who contribute to the 
Police Superannuation Scheme and other persons who are beneficiaries of that 
Scheme.  

Issues Arising Under s 8A(1)(b) 

Clause 2(2) – Commencement by proclamation 

20. Clause 2(2) provides that Schedules 1[2]-[4], 2, 5, 6, 7, 10, 11 and 12 commence 
on a day or days to be proclaimed. 

21. The Committee notes that providing for an Act or part thereof to commence on 
proclamation delegates to the Government the power to commence the Act or any of 
its provisions on whatever day it chooses after assent or not to commence them at all.   

While there may be good reasons why such discretion is required, the Committee 
considers that, in some circumstances, it can give rise to an inappropriate delegation 
of legislative power.   

22. In this case, the Minister’s office has advised the Committee that these Schedules are 
being commenced on proclamation to allow time for the making of certain regulations.  
These regulations will prescribe the valuation mechanisms for calculating a spouse’s 
benefit where this is a percentage of the member’s benefit value.   

23. The Minister’s Office has also advised that it is important that the valuation 
mechanisms to be applied by NSW when executing splitting orders or agreements are 
consistent with those applied for family law purposes under federal law.   

24. The NSW Government (like all State and Territory Governments) is currently waiting 
for the Federal Attorney-General to approve the methods to be used in the federal 
context.   

25. The Minister’s Office has advised that these Schedules will be proclaimed on the day 
the regulations are made.   
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26. Given the advice of the Minister’s office, in particular the need to wait for federal valuation 
methods to be approved to ensure consistency between the two jurisdictions, the 
Committee is of the view that commencing these provisions on proclamation is not an 
inappropriate delegation of legislative power.   

The Committee makes no further comment on this Bill. 
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10. TRANSPORT ADMINISTRATION AMENDMENT (RAIL 
AGENCIES) BILL 2003 

Trespass
on right

 

 

 
Introduced: 12 November 2003 

House: Legislative Assembly  

Minister: The Hon M Costa MLC 

Portfolio: Transport Services 
 

Purpose and Description 

1. The Bill’s objects are to: 

• constitute Rail Corporation Ne
owned corporation, and to confe
transport-related functions of the

• vest State rail infrastructure fac
in RailCorp instead of Rail Infr
owns all State rail infrastructure
facilities within the country rail a

• to constitute Transport Infras
statutory State owned Corporatio
development of major railway an

• to provide for the continuation o
relating to its residual assets, rig
Authority at a later time; 

• to provide for the dissolution of 

• to make consequential amendm
nature  consequent on the propo

Background  

2. The Bill is one of a series of Acts whic
findings of the April 2001 Report of
Glenbrook Rail Accident (the McInerny 

3. According to the Bill’s Second Reading

A statutory State-owned corporatio
and the merger will provide sin
network. Experience with vertical s
internationally is that the splitting 

 

Matters for comment raised by the Bill
es 
s 

Insufficiently 
defined 
powers 

Non -
reviewable 
decisions 

Delegates 
powers 

Parliamentary 
scrutiny 

    
    

w South Wales (RailCorp), a statutory State 
r on it the rail passenger functions and other 
 State Rail Authority (the SRA); 

ilities situated within the metropolitan rail area 
astructure Corporation (RIC) (which currently 
 facilities), leaving RIC with ownership of those 
rea; 

tructure Development Corporation (TIDC), a 
n, and to confer on it functions relating to the 
d other major transport projects; 

f the State Rail Authority to exercise functions 
hts and liabilities and for the dissolution of the 

RIC at a later time; and 

ents and provision of a savings and transitional 
sed Act. 

h comprises the Government’s response to the 
 the Special Commission of Inquiry into the 
Report).  

 Speech:  

n [ie, RailCorp] will deliver improved management 
gle-point accountability for the metropolitan rail 
eparation of agencies both in New South Wales and 
of functions across separate organisations reduces 

No 6 – 18 November 2003 49 



Legislation Review Committee 

Transport Administration Amendment (Rail Agencies) Bill 2003 

communication, spreads scarce technical expertise and leads to ambiguities in 
accountabilities and responsibilities.60 

4. RailCorp will operate CityRail and CountryLink rail passenger services, currently the 
responsibility of State Rail. It will also continue to own and manage the stations and 
related facilities outside the metropolitan area necessary to support the operation of 
CityRail and CountryLink passenger services. 

The Bill  

5. The Bill amends the Transport Administration Act 1988 (TAA) by omitting Part 2 and 
inserting new Parts 2 and 2A [Sch 1[8]]. These set out: 

• the constitution of RailCorp and TIDC as statutory State owned 
corporations;61 

• the objectives and functions of RailCorp and TIDC; and 

• the management structures of RailCorp and TIDC. 

6. Pursuant to new s 5(1) of the TAA, the principal objectives of RailCorp are: 

• to deliver safe and reliable railway passenger services in New South 
Wales in an efficient, effective and financially responsible manner; and 

• to ensure that the part of the NSW rail network vested in, or owned by, 
RailCorp enables safe and reliable railway passenger and freight services 
to be provided in an efficient, effective and financially responsible 
manner. 

7. The new s 5(2) of the TAA sets out RailCorp’s other objectives such – as exhibiting a 
sense of social responsibility by having regard to the interests of the community in 
which it operates [s 5(2)(e)].  

8. However, s 5(3) provides that these additional objectives are not as important as those 
contained in s 5(1). 

9. Pursuant to new s 18B(1) of the TAA, the principal objectives of TIDC are to: 

• develop major railway systems; and 

• develop other major transport projects, 

in an efficient, effective and financially responsible manner.62 

                                         
60 Mr J G Tripodi MP, Parliamentary Secretary, NSW Parliamentary Proceedings (Hansard), Legislative 

Assembly, 12 November 2003. 
61  However, neither corporation is subject to the dividend provisions of s 20S of the State Owned Corporation 

Act 1989. 
62  Pursuant to proposed s 18D of the Transport Administration Act 1988, TIDC’s other functions include 

holding, managing, maintaining and establishing assets associated with systems it develops or proposes to 
develop and providing goods and services to the rail industry. 
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10. The new Divisions 1A and 1B of the TAA consist of miscellaneous provisions relating 
to rail authorities and to rail infrastructure, rail access and network control, 
respectively [Sch 1 [50]]. 

11. The Bill also makes extensive amendments to Sch 6 of the TAA, which deals with 
staff issues, eg, transfer of SRA staff and RIC staff to RailCorp [new cl 11A]; and Sch 
6A, which relates to ownership of rail infrastructure facilities. 

12. The Bill inserts a new Sch 8 into the TAA, providing for the continuation of the SRA 
[Sch 1 [185]].  

13. Schedules 2 and 3 of the Bill consist of a series of amendments to the TAA relating to 
the dissolution of RIC, and amendments of other Acts and instruments consequential 
to enactment of the Bill. 

Issues Arising Under s 8A(1)(b) 

Proposed s 11(6) and s 18F(6): Exemption from application of Part 3 of the Public Works Act 
1912.  

Insufficient parliamentary scrutiny 

14. The Bill amends the TAA to provide both RailCorp [s 11] and TIDC [s 18F] with the 
power to acquire land for any purpose [Schedule 1 [8]].63 

15. Such land (including an interest in land) may be acquired by agreement, or by 
compulsory process in accordance with the Land Acquisition (Just Terms 
Compensation) Act 1991 (Land Acquisition Act) [s 11(1) and s 18F(1)].64 

16. Section 3(a) of the Land Acquisition Act provides a guarantee that, when land 
affected by a proposal for acquisition by RailCorp or TIDC is eventually acquired, the 
amount of compensation will be not less than the market value of the land (unaffected 
by the proposal) at the date of acquisition.65 This guarantee must be provided when 
written notice is given to an owner of land to the effect that the land is affected by a 
proposal for acquisition [s 10 of the Land Acquisition Act]. 

17. Neither RailCorp nor TIDC may give a proposed acquisition notice under the Land 
Acquisition Act without the approval of the Minister for Transport Services [s 11 and s 
18F(4)]. 

                                         
63  Pursuant to new s 11(2) and s 18F(2) the purposes for which RailCorp and TIDC respectively may acquire 

land include for the purposes of a future sale, lease or disposal, ie, to enable RailCorp and TIDC to exercise 
their functions in relation to land under the Transport Administration Act 1988. 

64  There is, otherwise, no obligation on a State Legislature to provide just compensation: Durham Holdings Pty 
Ltd v State of New South Wales (2001) 205 CLR 399. 

65  The Act does not apply to an acquisition of land if the acquisition consists of the taking of a mortgage, charge 
or other similar security over an interest in land: s 6(b) of the Land Acquisition Act (Just Compensation) 
1991. 
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18. For the purposes of the Public Works Act 1912 (PWA), any such acquisition of land is 
taken to be for an authorised work, and RailCorp or TIDC is, in relation to that 
authorised work, taken to be the Constructing Authority [s 11(3) and s 18F(3)]. 

19. However, works constructed by RailCorp and TIDC pursuant to this power to purchase 
are not subject to compliance with Part 3 of the PWA. Section 34(1) of the PWA 
provides that: 

No public work of any kind, the estimated cost of completing which exceeds 
$1,000,000, and whether such work is a continuation, completion, repair, 
reconstruction, extension, or a new work, shall be commenced, unless sanctioned as 
[provided by Part 3].66 

20. Part 3 of the PWA provides that every such proposed work must be submitted to the 
Legislative Assembly by the appropriate Minister. The Minister’s explanation of the 
proposed work must comprise an estimate of the cost of such work when completed, 
together with such plans and specifications or other descriptions as the Minister 
deems proper, and an estimate of the probable revenue which the proposed work will 
generate [s 34(1)(a)]. 

21. The proposed work is then referred to the Public Works Committee, which must report 
back to the Legislative Assembly [s 34(1)(b)-(d)]. The Legislative Assembly then 
approves or rejects the proposed work [s 34(1)(e)]. If approved, the Minister must 
then introduce a Bill to sanction the carrying out of the work [s 37]. 

22. It is not unlikely that both RailCorp and TIDC may undertake land purchases that 
exceed $1,000,000.67 Under proposed s 11(6) and s 18F(6) these purchases would 
not be subject to the Parliamentary scrutiny otherwise provided for by the PWA. 

23. The Committee notes that the proposed subsections 11(6) and 18F(6) enable RailCorp and 
TIDC to undertake works in excess of $1,000,000 without reference to the Legislative 
Assembly or the Public Works Committee and without the passing of a Bill to sanction the 
work as required by Part 3 of the Public Works Act 1912. 

24. The Committee refers to the Parliament the question of whether these provisions 
inappropriately delegate legislative powers or insufficiently subjects their exercise to 
parliamentary scrutiny.  

                                         
66 Exceptions include where the proposed work is:  

• a work of water supply, sewerage or drainage [s 34(4) Public Works Act 1912]; 
• a public school, a teachers’ college, a technical college or a detention centre within the meaning of 

the Children’s (Detention Centres) Act 1987; 
• a hospital, or a mental hospital, or an institution for the treatment of the physically or mentally ill; 

or 
• public offices or a public building [s 34(6) Public Works Act 1912]. 

67  Given that, eg, the 1998-99 NSW Treasury estimates put the cost of the proposed 3 km extension of the 
Eastern Suburbs Railway line to Bondi Beach at approximately $100 million. NSW Treasury, Budget Papers 
1998-1999, http://www.treasury.nsw.gov.au/bp98-99/bp2/docs/10-1.pdf. 
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Proposed s14 and s 18I: Power to remove the chief executive officers of RailCorp and TIDC. 

Makes rights, liberties or obligations dependent upon non-reviewable decisions.   

25. The Bill amends the TAA by inserting new s 14(3) and s 18I(3). These provide in 
respect of RailCorp and TIDC respectively, that: 

The board may remove a person from office as chief executive officer, at any time, for 
any or no reason and without notice, but only after consultation with the voting 
shareholders and the portfolio Minister.68 

26. These sections purport to exclude the requirement to afford natural justice or 
procedural fairness to persons sought to be removed. That is, they purport to exclude 
the opportunity for such persons to be heard in relation to that decision.69  

27. Parliament may exclude procedural fairness if it makes its intention sufficiently 
clear.70  

A statutory provision expressly stating that the requirements of natural justice do not 
apply is conclusive.71  

28. However, the Bill does not expressly exclude natural justice. Accordingly, whether it 
has done so by way of implication requires evidence of a manifest clear intention to do 
so by way of plain words or necessary intendment.72 The issue, therefore, is whether 
the enactment of the words “for any or no reason and without notice” provide such a 
manifest intention.  

29. RailCorp and TIDC are emanations of the Crown in right of New South Wales.73 
Therefore, the common law right, where the Crown is the employer, and the office is 
not an ancient office with special incidents, that the employment is at pleasure only, 
applies. Accordingly, the chief executive officers referred to in proposed s 14 and s 
18I may be dismissed at any time without notice.74  

30. The “dismissal at pleasure” principle was recently unanimously upheld in the Court of 
Appeal decision of Commissioner of Police for New South Wales v Jarratt.75 In that 
case, the Court of Appeal held that the common law dismissal at pleasure principle is 
not qualified by a common law implication of procedural fairness.76   

                                         
68  Proposed s 15(2) and s 18J(2) of the Transport Administration Act 1988 provide similar powers with respect 

to acting chief executives of RailCorp and TIDC respectively. 
69 Kioa v West (1985) 159 CLR 550. 
70  See, eg, s 141(4) of the Casino Control Act 1992, which provides that in the exercise of its functions, the 

New South Wales Casino Control Authority is not required to observe the rules of natural justice (except to the 
extent that it is specifically required to do so by that Act). 

71 Abebe v Commonwealth (1999) 197 CLR 510. 
72 Kioa v West (1985) 159 CLR 550 at 584 and Annetts v McCann (1990) 170 CLR 597 at 598. 
73 Pursuant to proposed s 4 and s 18A of the Transport Administration Act 1988 respectively. 
74 Browne v Commissioner for Railways (1935) 36 SR(NSW) 21 at 24 per Jordan CJ. 
75 [2003] NSWCA 326. 
76 Commissioner for Police of NSW v Jarratt [2003] NSWCA 326 at paragraphs 66, 79 and 102. 
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31. The dismissal at pleasure principle can likewise only be legislatively abrogated by 
clear and unambiguous statutory language.77 The wording of new s 14(3) and s 18I(3) 
demonstrates an express intention by the legislature that the principle is in fact to 
apply. The expression “for any or no reason and without notice” emphatically includes 
the dismissal at pleasure principle in the amended TAA.78  

32. Moreover, there is nothing in either the Bill’s Explanatory Memorandum or Second 
Reading Speech that supports a contrary interpretation of s 14(3) and s 18I(3).  

33. In summary, RailCorp and TIDC are, as State owned statutory corporations, 
emanations of the Crown. The dismissal at pleasure principle therefore applies to the 
persons against whom the power of removal may be exercised, displacing any common 
law right of procedural fairness that would otherwise be likely to apply. 

34. The Committee considers that the power to remove the Chief Executive Officers of RailCorp 
and TIDC contained within proposed s 14(3) and s 18I(3) respectively makes the rights of 
those chief executive officers dependent upon non-reviewable decisions. 

35. The Committee refers to Parliament the question of whether those rights are unduly 
dependent upon non-reviewable decisions.  

Proposed s 92: Limiting amount of compensation recoverable.  

Trespasses on individual rights.  

36. Proposed s 92 of the TAA limits the sum that may be recovered from a rail authority in 
an action for damages or compensation in respect of loss of or damage or injury to 
property caused by fire to $50,000, or such other amount as may be prescribed by 
the regulations.  

Proposed s 89 defines “rail authority” to mean RailCorp, RIC, TIDC, or any other 
person or body prescribed by the regulations. 

37. Although proposed s 92 replicates s 96 of the current TAA, neither the explanatory 
note nor the second reading speech of the Bill make any reference to the inclusion of 
this limitation to compensation payable as a result of the negligence of a rail 
authority.  

No evidence is provided to suggest any basis for the adoption of a limit to 
compensation, nor any explanation as to how the figure of $50,000 was decided 
upon. 

38. The common law imposes liability for damages caused by dangerous things – such as 
fire - escaping from property.  

                                         
77  Attorney-General v De Keyser’s Royal Hotel Ltd [1920] AC 508 at 576; Barton v The Commonwealth (1974) 

131 CLR 477 at 488 and 501; Commissioner for Police of NSW v Jarratt [2003] NSWCA 326 at paragraph 
87. 

78  Coutts v Commonwealth (1985) 157 CLR 91 at 104 and 105 and Kelly v Commissioner of the Department of 
Corrective Services (2001) 52 NSWLR 533. That there is no stipulation of a right to remove “at pleasure” is 
irrelevant: Commissioner for Police of NSW v Jarratt [2003] NSWCA 326 at paragraph 80. 
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This liability was originally covered by the law of nuisance, but since the 1994 case of 
Burnie Port Authority v General Jones Pty Limited it has been subsumed into the law 
of negligence .79  

39. Fire damage sustained by a property adjoining a railway line could easily exceed 
$50,000. Similarly, stock or produce which was destroyed by fire when being 
transported or stored on railway authority property could easily exceed that sum. 

40. The Committee considers that setting a limit of $50,000 to compensation payable in 
respect of fire damage in proposed s 92 of the Transport Administration Act 1988 
constitutes a trespass on the personal right to seek adequate compensation for loss due to 
the negligence of a rail authority. 

41. The Committee has written to the Minister for Transport Services seeking his advice as to 
the reasons for this limitation on compensation payable. 

42. The Committee refers to the Parliament the question of whether the limitation of 
compensation trespasses unduly on personal rights. 

Proposed s 93: Search of vehicles and luggage on certain railway premises.  

Trespass on individual rights.   

43. Proposed s 93 of the TAA provides that an authorised officer may: 

• stop any vehicle or person on any land that is vested in or under the control of 
a State rail operator and that is used for the receipt, dispatch or delivery of any 
luggage or freight;  

• search any such vehicle or any luggage or other article on that vehicle or in the 
possession of any such person; 

• require any such person to produce consignment notes, delivery dockets or 
other documents relating to the receipt, dispatch, delivery or ownership of any 
such luggage or article; and 

• seize any such luggage or article that the authorised officer has reasonable 
grounds for suspecting has been stolen. 

44. This power to search includes the power to open any part of the vehicle or any luggage 
or other article on the vehicle or in the possession of the person. [s 93(3)].  

45. Any person who obstructs or hinders an authorised officer, or does not comply with 
any reasonable requirement made by an authorised officer, for the purposes of 
proposed s 93, is guilty of an offence [s 93(4)].  

The maximum penalty under proposed s 93 is $2,300. 

                                         
79  (1994) 179 CLR 520. More recently, in Bonic v Fieldair [1999] NSWSC 636 the Supreme Court held that 

damage to an adjoining vineyard caused by a farmer using chemical spray on a windy day was reasonably 
foreseeable, and that the farmer had breached his duty of care not to cause damage to his neighbour’s 
property. 
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46. An authorised officer must produce his or her authority if requested to do so by any 
person required to comply with a requirement made by that officer under s 93 [s 
93(4)].  

Proposed s 93(6) defines an authorised officer to mean an officer of a State rail 
operator, or a person employed in the transit police service, appointed in writing by 
the chief executive officer of the State rail operator to be an authorised officer. 

47. Only an officer of a State rail operator, or a person employed in the transit police 
service, appointed in writing by the chief executive officer may exercise this power. 

48. The person or vehicle affected must be on rail authority land used for freight receipt, 
etc; and the authorised officer must have reasonable grounds for suspecting that the 
luggage or article is stolen before it can be seized. Thus, the power is largely for the 
protection of persons and businesses using rail freight. 

49. The Committee notes that the power to search vehicles and seize property without a 
warrant in proposed section 93 of the Transport Administration Act 1988 is a significant 
trespass on rights to privacy and property.  

50. The Committee further notes that this power can only be exercised by a designated class of 
officers authorised in writing and is limited to land under the control of a State rail 
operator used for the receipt, dispatch or delivery of luggage or freight. 

51. The Committee refers to the Parliament whether, having regard to the aims of the section, 
this power to search vehicles and seize property without a warrant unduly trespasses on 
personal rights. 

Proposed Schedule 6 clause 18: exemption from compliance with Privacy and Personal 
Information Protection Act 1998 

Trespass on individual rights 

52. The Bill inserts into a new cl 18 into Sch 6 of the TAA. Schedule 6 of the TAA deals 
with transfer of staff between the various rail authorities, and is given effect by 
proposed s 95. 

53. Proposed cl 18 provides that the SRA is not required to comply with the Privacy and 
Personal Information Protection Act 1998 (the Privacy Act) in respect of the 
disclosure of information about employees, transferred, or proposed to be transferred, 
under Sch 6, to the new or proposed employer of those employees. 

54. The Privacy Act aims to promote the protection of the privacy of individuals, 
by specifying information protection principles that relate to the collection, use and 
disclosure of personal information held by public sector agencies.80 

55. The aim of Sch 6 of the TAA is to facilitate the transfer of staff from SRA and RIC to 
RailCorp and TIDC, and vice versa, by means of written order of the Minister of 

                                         
80 Explanatory Note, Privacy and Personal Information Protection Bill 1998. 
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Transport Services. Staff entitlements, conditions of employment, etc, remain 
unchanged by these transfers.  

56. Practically, the “transfer” of rail staff is a nominal procedure, to facilitate the 
establishment of RailCorp and TIDC. There appears to be, in effect, no real disclosure 
of personal information from one public sector agency to another, to which the Privacy 
Act ought to apply. 

57. The Committee notes that the exemption from the application of the Privacy Act 1998 to the 
transfer of rail employees under Schedule 6 of the Transport Administration Act 1988. 

58. Having regard to the nature of the transfer process the Committee does not consider that 
this exemption trespasses unduly on personal rights. 

Inappropriate delegation of legislative powers – delegation to “authorised persons” 

59. The Bill inserts a new Sch 8 into the TAA, dealing with the continuing SRA. Proposed 
Sch 8 cl 10 provides that SRA may delegate to an authorised person any of its 
functions, other than the power of delegation. 

60. Further, a delegate may sub-delegate to an authorised person any function delegated 
by the SRA if the delegate is authorised in writing to do so by the SRA [cl 10(2)]. 

61. For the purposes of cl 10, an authorised person means: 

• an officer of the SRA; or 

• a person of a class prescribed by the regulations or approved by the Minister. 

62. The Committee has previously expressed the view that, when legislation conveys on 
persons administrative powers that can significantly affect personal rights, it should 
include appropriate limits as to who may be authorised to exercise those powers.81 

63. Allowing a class of persons to be approved by the Minister removes the oversight of 
the scope of the delegation power from the Parliament. This is particularly so, given 
the ability to sub-delegate in cl 10(2). 

64. However, having regard to the nature of the functions of the SRA as set out in 
proposed Sch 8, it does not appear that the exercise of powers by delegates under 
that Schedule could significantly affect personal rights. 

65. The Committee notes that the definition of “authorised persons” to whom delegation may be 
made may be expanded by Regulation or by the approval of the Minister for Transport 
Services.  

66. However, the Committee considers that, having regard to the nature of the functions of the 
State Rail Authority set out in proposed Schedule 8 of the Transport Administration Act 
1988, this does not inappropriately delegate legislative power.  

The Committee makes no further comment on this Bill. 

                                         
81  Legislation Review Digest No 4 of 2003, 27 October 2003, at 30-31.  

 No 6 – 18 November 2003 57 



Legislation Review Committee 

Workers Compensation Amendment (Insurance Reform) Bill 2003 

11. WORKERS COMPENSATION AMENDMENT 
(INSURANCE REFORM) BILL 2003  
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Background  

2. According to the Parliamentary Secretary’s second reading speech,82 the Bill 
implements reforms recommended by a review conducted by McKinsey and Company 
entitled “Partnerships for Recovery: Caring for injured workers and restoring financial 
stability to workers compensation in New South Wales”. 

3. The Parliamentary Secretary stated that: 

the report recommends changes to the existing arrangements whereby licensed 
insurers perform the majority of functions required within the scheme, such as funds 
investment, claims management, premium assessment and collection, and related 
activities. It recommends instead allowing specialist businesses to tender for these 
specific roles and functions. This approach will introduce greater competition into the 
scheme by opening up the market to enable businesses other than insurance 
companies to participate. The report recommends replacing the existing open-ended 
licensing system with fixed-term contract arrangements to allow the appointment of 
the most efficient providers, which of course may include the current insurers, and to 
facilitate greater accountability and contestability. 

The report also recommends that WorkCover take a more active role in the 
management of the scheme and its contracted agents. More active management will 
enable the setting of strict performance criteria and benchmarks through the contracts 
with agents and to promote the best performers through outcomes-based remuneration 
and contract renewals. It will also provide a scheme-wide focus on matters of 
significance, including performance measurement and reporting. McKinsey anticipate 
that savings to the scheme from the implementation of these reforms will be in the 
order of $2 billion over the next 5 to 10 years. The majority of these savings come 
from the increased specialisation, particularly in the area of claims management, and 
the introduction of contract arrangements. Savings of this magnitude also require the 
adoption of a more active role by WorkCover in the management of the scheme and its 
agents. 

4. The report does not recommend any changes to workers’ benefits or increases to 
employer benefits.83 

The Bill  

5. The Parliamentary Secretary outlined the bill in the following terms: 

The bill provides for new administrative arrangements for the framework of workers 
compensation insurance to support the implementation of the report's recommended 
reforms. The bill retains the current insurance arrangements of the scheme but 
replaces the six current managed fund insurers and their separate trust funds with a 
single nominal insurer, which will hold a single Workers Compensation Insurance 
Fund and contract with scheme agents to conduct insurance business on its behalf. 
Like the existing statutory funds, the new insurance fund is a purpose trust. The 
nominal insurer will be a legal entity, which will be able to act as an insurer and hold 
the funds of the scheme in the Workers Compensation Insurance Fund. 

                                         
82  Mr Graham West MP, Parliamentary Secretary, Parliamentary Debates (Hansard) Legislative Assembly, 12 

November 2003. 
83  Mr Graham West MP, Parliamentary Secretary, Parliamentary Debates (Hansard) Legislative Assembly, 12 

November 2003. 
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The nominal insurer will issue policies of insurance and handle claims under policies 
as the insurer for the scheme. The nominal insurer will not represent the State and its 
liabilities will be able to be satisfied only from the insurance fund. It will be able to 
contract with agents, to issue policies of insurance and/or to handle claims on its 
behalf, and to provide funds management advice and services. By and large, 
employers will have a choice in selecting the best agents to manage their claims. 
However, the nominal insurer will have a power to assign claims to specific agents to 
ensure that policies and claims are allocated to appropriate agents, for example, a 
specialist agent that deals with catastrophic injuries. 

…The WorkCover Authority of New South Wales will act for the nominal insurer and 
exercise the powers of the nominal insurer. In this way, WorkCover will be able to 
oversee the management of the scheme. However, WorkCover will not act as insurer 
and will not manage individual claims. The new framework will allow for more efficient 
use of scheme resources by centralising scheme funds into a single fund and allowing 
their investment to be determined centrally. … 

The [Workers Compensation Insurance] fund will comprise premiums, investment 
income and other money related to the scheme and will be used to meet claims costs 
and the expenses of the scheme. Employers will be entitled to participate in the 
distribution of assets of the fund and will be liable to contribute to any deficit in the 
fund. The fund will not be part of the assets of the Government. Similarly, the assets 
of the fund cannot be used to pay dividends to the Consolidated Fund. Not the State, 
the nominal insurer, WorkCover or any authority of the State will have any interest in 
the fund and are neither liable to meet any deficit in the fund nor entitled to any 
surplus in the fund.84 

Issues Arising Under s 8A(1)(b) 

6. Clause 2 provides that the Act commences on a day or days to be proclaimed. 

7. The Committee notes that providing for an Act to commence on proclamation 
delegates to the Government the power to commence the Act on whatever day it 
chooses after assent or not to commence the Act at all.  

While there may be good reasons why such discretion is required, the Committee 
considers that, in some circumstances, it can give rise to an inappropriate delegation 
of legislative power.   

8. The Committee has written to the Minister to seek his advice as to the reasons why the 
proposed Act will not commence on assent and to ask for an indication of the likely date 
for commencement of this Bill. 

Schedule1, Proposed s 154N: Regulations 

9. Proposed section 154N enables the Governor to make regulations with respect to the 
keeping and handling or records by scheme agents and their obligations with respect 
to confidentiality and disclosure.  

                                         
84  Mr Graham West MP, Parliamentary Secretary, Parliamentary Debates (Hansard) Legislative Assembly, 12 

November 2003. 
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10. Scheme agents will hold sensitive personal information relating to claimants.  It does 
not appear that this information will be covered by the NSW Privacy and Personal 
Information Protection Act 199885 or Health Records and Information Privacy Act 
200286 or by the Commonwealth Privacy Act 1988.87   

There are restrictions on the disclosure of information under the Workplace Injury 
Management and Workers Compensation Act 199888 but it is not clear that these 
would apply to a scheme agent under the Workers Compensation Act. 

11. The records kept by scheme agents in the exercise of functions on behalf of the 
Nominal Insurer remain the property of the Nominal Insurer.  Scheme agents must 
comply with the directions of the Nominal Insurer regarding the control of and access 
to those records (maximum penalty 1,000 penalty units (currently $110,000)) 
[proposed s 154K]. 

12. The Committee has written to the Minister to seek clarification as to what protection exists 
for personal information held by scheme agents apart from that to be prescribed in 
regulations 

13. The Committee has also asked the Minister to explain why the protections envisaged to be 
made in regulations should not be made in the Act. 

14. The Committee refers to Parliament the question of whether providing for the protection of 
personal information to made by regulation rather than in the Act is an inappropriate 
delegation of legislative power. 

Schedule 2 [31] and [32], Significant inc eases in penalties r

15. The Bill increases the penalties for licensed insurers and self-insurers for failing to 
keep records relating to policies and claims as required by s 163 of the Act from 20 
penalty units (currently $2,200) to 1,000 penalty units (currently $110,000) – an 
increase of 5,000%. 

16. The Bill also increases the penalties for wilfully breaching an insurance premium 
order from 100 penalty units (currently $11,000) to 1,000 penalty units (currently 
$110,000) – an increase of 1,000%. 

17. The Committee notes that the second reading speech provides no explanation for 
these significant increases in penalties. 

18. The Committee refers to Parliament the question as to whether the increases in these 
penalties are so severe as to trespass unduly on personal rights. 

                                         
85  This Act applies to public sector agencies. 
86  This Act excludes employee records from “personal information” [s 4]. 
87  This Act has exemptions for employee records, which is defined to include health information. 
88  Section 248. 
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Schedule 2 [72], Proposed Schedule 6, Part 19A, clause 6: Cancellation of licence of managed 
fund insurer 

19. The proposed Part 19A of Schedule 2 provides for the cancellation of the licence of a 
managed fund insurer on the “relevant date”.  The relevant date is the date appointed 
by the Authority by order published in the Gazette [cl 1].  

20. Clause 6 provides that no compensation (including compensation for loss of business 
or any goodwill associated with a business) is payable in respect of the cancellation of 
such a licence.  Nor is a managed fund insurer entitled to compensation as a result of 
not being appointed as a scheme agent. 

21. It is apparent that the cancellation of these licences is consequential to the 
establishment of the scheme proposed in the Bill.  It is also necessary that such 
managed fund insurers have no special entitlement to appointment as scheme agents 
in order to establish the competitive market for such agents as contemplated by the 
Bill. 

22. The Committee notes, however, that removing a right to compensation is, on its face, 
a significant trespass to personal rights. 

23. The Committee has written to the Minister to seek an explanation of the reasons for the 
need to remove the right to compensation and the scope of rights likely to be affected. 

24. The Committee refers to Parliament the question of whether the removal of these 
compensation rights unduly trespasses on personal rights. 

Schedule 3[6], s 238 Workplace Injury Management and Workers Compensation Act 1998: 
Powers of entry and inspection by office s o  Authority r f

25. Schedule 3[6] amends the Workplace Injury Management and Workers Compensation 
Act 1998 to enable the Nominal Insurer to authorise officers of the Authority to give 
such officers the powers of entry and inspection under s 238 of that Act. 

26. This does not appear to be a significant change to the existing law, given that the 
Authority will act for the Nominal Insurer and the Authority already has power to 
authorise its officers for the purposes of that section. 

27. Given that this provision does not expand the class of person on whom powers of search 
and entry can be conveyed or the nature of those powers of search and entry, the 
Committee does not consider that this provision unduly trespasses on personal rights. 

Schedule 3[11], s 243A Workplace Injury Management and Workers Compensation Act 1998: 
Information gathering and use by Authority and Nominal Insurer 

28. Schedule 3[11] enables the Authority and Nominal Insurer to collect, analyse, use 
and disclose data, statistics and other information in relation to a range of matters 
regarding workers compensation insurance. 
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29. This provision specifically authorises the Authority and Nominal Insurer to disclose to 
such persons or classes of persons as may be prescribed by the regulations, personal 
information about the health of an individual, but only in relation to the collection, 
analysis and disclosure of the data as set out in the provision. 

30. Given the public benefit from the use of such data and the restrictions on the use of 
personal information and the class of persons to whom such personal information can be 
disclosed, the Committee considers that this provision does not unduly trespass on 
personal rights. 

The Committee makes no further comment on this Bill. 
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PART TWO – REGULATIONS 

SECTION A: REGULATIONS ABOUT WHICH THE COMMITTEE IS SEEKING 
FURTHER INFORMATION 
 

Gazette reference Regulation  
Date Page 

Information 
sought  

Response  
Received  

Aboriginal Land Rights Amendment (Rate 
Exemptions) Regulation 2003 

04/07/03 6805 20/08/03 30/10/03 

Child and Young Persons (Savings and 
Transitional) Amendment (Out-of-Home Care) 
Regulation 2003 and Children and Young 
Persons (Care and Protection) Amendment (Out-
of-Home Care) Regulation 2003 

11/07/03 7021 
7054 

20/08/03 
from Privacy 

Commissioner 

 

Inclosed Lands Protection Regulation 2002 06/12/02 10370 29/05/03 
16/09/03 

 

Landlord and Tenant (Rental Bonds) Regulation 
2003 

29/08/03 8434 24/10/03 05/11/03 

Pawnbrokers and Second Hand Dealers 
Regulation 2003 

29/08/03 8698 24/10/03 05/11/03 

Radiation Control Regulation 2003 29/08/03 8534 24/10/03  
Road Transport (General) (Penalty Notice 
Offences) Amendment (Interlock Devices) 
Regulation 2003 and 
Road Transport (Driver Licensing) Amendment 
(Interlock Devices) Regulation 2003 

29/08/03 8434 24/10/03  

Crimes (Forensic Procedures) Amendment (DNA 
Database Systems) Regulation 2003 

12/09/03 9227 07/11/03  

Protected Estates Regulation 2003 26/09/03 9575 07/11/03  
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SECTION B: COPIES OF CORRESPONDENCE ON REGULATIONS 
 

Regulation & Correspondence Gazette ref 
Aboriginal Land Rights Amendment (Rate Exemptions) Regulation 2003 
Í Letter to the Minister for Aboriginal Affairs dated 20 August 2003 
Î Letter from the Minister for Aboriginal Affairs dated 30 October 2003 

04/07/03 
p. 6805 
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Appendix 1: Index of Bills Reported on in 2003 
 
 Digest 

Number

Appropriation (Health Super-Growth Fund) Bill 2003 5 

Catchment Management Authorities Bill 2003 6 

Child Protection Legislation Amendment Bill 2003 2,5 

Children and Young Persons (Care and Protection) Amendment (Child Abuse or Neglect) 
Bill 2003 

6 

City Tattersall’s Club Amendment Bill 2003 6 

Commonwealth Powers (De Facto Relationships) Bill 2003 2 

Community Relations Commission and Principles of Multiculturalism  
Amendment Bill 2003 

3 

Constitution Amendment (Governor’s Salary) Bill 2003 5 

Coptic Orthodox Church (NSW) Property Trust Amendment Bill 2003 5 

Coroners Amendment Bill 2003 5 

Courts Legislation Amendment Bill 2003 5 

Crimes Amendment (Protection of Innocent Accused) Bill 2003 2 

Criminal Procedure Amendment (Sexual Offence Evidence) Bill 2003 1 

Defamation Amendment (Costs) Bill 2003 3 

Drug Summit Legislative Response Amendment (Trial Period Extension) Bill 2003 2 

Education Amendment (Computing Skills) Bill 2003 2 

Environmental Planning and Assessment Amendment (Development Consents) Bill 2003 4 

Environmental Planning and Assessment Amendment (Quality of Construction) Bill 2003 6 

Evidence (Audio and Audio Visual Links) Amendment Bill 2003 6 

Evidence Legislation Amendment (Accused Child Detainees) Bill 2003 3 

Firearms and Crimes Legislation Amendment (Public Safety) Bill 2003 5 

Funeral Funds Amendment Bill 2003 4 

Gaming Machines Amendment (Miscellaneous) Bill 2003 3 

Hairdressers Bill 2003 4 

Independent Commission Against Corruption Amendment (Ethics Committee) Bill 2003 5 

Industrial Relations Amendment (Public Vehicles and Carriers) Bill 2003 4 

Local Government Amendment (Cudgegong (Abattoir) County Council Dissolution) Bill  
2003 

5 

Local Government Amendment (No Forced Amalgamations) Bill 2003 2,3 

Lord Howe Island Amendment Bill 2003 5 

Marketing of Primary Product Amendment (Rice Marketing) Bill 2003 6 

Motor Accidents Legislation Amendment Bill 2003 6 
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 Digest 
Number

Motor Accidents Compensation Amendment (Terrorism) Bill 2003 5 

National Park and Wildlife Amendment (Kosciuszko National Park Roads) Bill 2003 5 

Native Vegetation Bill 2003 6 

Natural Resources Commission Bill 2003 6 

Police Association Employees (Superannuation) Amendment Bill 2003 4 

Police Legislation Amendment (Civil Liability) Bill 2003 6 

Powers of Attorney Bill 2003 2,4 

Prevention of Cruelty to Animals (Penalties) Bill 2003 3 

Privacy and Personal Information Protection Amendment Bill 2003 4 

Quarantine Station Preservation Trust Bill 2003 2 

Road Transport Efficiency Bill 2003 3 

Royal Blind Society (Corporate Conversion) Bill 2003 4 

Superannuation Legislation Amendment (Family Law) Bill 2003 6 

Sydney Water Amendment (Water Restrictions) Bill 2003 4,5 

Sydney Water Catchment Management Amendment Bill 2003 5 

Sporting Venues (Pitch Invasion) Bill 2003 2 

Transport Administration Amendment (Rail Agencies) Bill 2003 6 

Transport Legislation Amendment (Safety and Reliability) Bill 2003 5 

Veterinary Practice Bill 2003 5 

Voluntary Euthanasia Trial (Referendum) Bill 2003 3 

Workers Compensation Amendment (Insurance Reform) Bill 2003 6 
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Appendix 2: Index of Ministerial Correspondence 
on Bills from September 2003 

 
Bill Minister/Member Letter sent Reply Digests 

Child Protection Legislation 
Amendment Bill 2003 

Minister for Community 
Services 

12/09/03 07/11/03 2,5 

Powers of Attorney Bill 2003 Attorney General  12/09/03 07/10/03 2,4 

Gaming Machines Amendment 
(Miscellaneous) Bill 2003 

Minister for Gaming and 
Racing  

10/10/03  3 

Environmental Planning and 
Assessment (Development 
Consents) Bill 2003 

Minister for Infrastructure 
and Planning 

24/10/03  4 

Privacy and Personal Information 
Protection Amendment Bill 2003 

Attorney General  24/10/03  4 

Sydney Water Amendment (Water 
Restrictions) Bill 2003 

Minister for Energy and 
Utilities 

24/10/03 27/10/03 4,5 

Coroners Amendment Bill 2003 Attorney General  07/11/03  5 

Courts Legislation Amendment Bill 
2003 

Attorney General  07/11/03  5 

Independent Commission Against 
Corruption Amendment (Ethics 
Committee) Bill 2003 

Premier 07/11/03  5 

Lord Howe Island Amendment Bill 
2003 

Minister for the 
Environment  

07/11/03  5 

National Parks and Wildlife 
Amendment (Kosciuszko National 
Park Roads) Bill 2003 

Minister for the 
Environment 

07/11/03  5 

Transport Legislation Amendment 
(Safety and Reliability) Bill 2003 

Minister for Transport 
Services 

07/11/03  5 

Veterinary Practice Bill 2003 Minister for Agriculture 
and Fisheries  

07/11/03  5 

Catchment Management 
Authorities Bill 2003; Natural 
Resources Bill 2003 and Native 
Vegetation Bill 2003 

Minister for Infrastructure, 
Planning and Natural 
Resources 

18/11/03  6 

Environmental Planning and 
Assessment (Quality of 
Construction) Bill 2003 

Minister for Infrastructure, 
Planning and Natural 
Resources 

18/11/03  6 

Motor Accidents Legislation 
Amendment Bill 2003 

Minister for Commerce  18/11/03  6 

Police Legislation Amendment 
(Civil Liability) Bill 2003 

Minister for Police  18/11/03  6 

Transport Administration 
Amendment (Rail Agencies) Bill 
2003 

Minister for Transport 
Services 

18/11/03  6 

Workers Compensation Amendment 
(Insurance Reforms) Bill 2003 

Minister for Commerce 18/11/03  6 
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Appendix 3: Bills that received comments under 
s 8A of the Legislation Review Act in 2003 
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(v) 
parliamentary 

scrutiny 

Catchment Management Authorities Bill 2003 R C  C C 

Child Protection Legislation Amendment Bill 
2003 

N   C  

Commonwealth Powers (De Facto Relationships) 
Bill 2003 

   N  

Coroners Amendment Bill 2003 N  N C  

Courts Legislation Amendment Bill 2003 N   C  

Crimes Amendment (Protection of Innocent 
Accused) Bill 2003 

R     

Criminal Procedure Amendment (Sexual Offence 
Evidence) Bill 2003 

N     

Defamation Amendment (Costs) Bill 2003 R     

Drug Summit Legislative Response Amendment 
(Trial Period Extension) Bill 2003 

N  N   

Environmental Planning and Assessment 
Amendment (Development Consents) Bill 2003 

N  N C  

Environmental Planning and Assessment 
(Quality of Construction) Bill 2003 

C   C  

Evidence Legislation Amendment (Accused 
Child Detainees) Bill 2003 

N   N  

Evidence (Audio and Audio Visual Links) 
Amendment Bill 2003 

N   N  

Firearms and Crimes Legislation Amendment 
(Public Safety) Bill 2003 

N     

Funeral Funds Amendment Bill 2003 N   N  
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Gaming Machine Amendment (Miscellaneous) 
Bill 2003 

N   C  

Hairdressers Bill 2003    N  

Independent Commission Against Corruption 
Amendment (Ethics Committee) Bill 2003 

   C  

Industrial Relations Amendment (Public 
Vehicles and Carriers) Bill 2003 

N   N  

Lord Howe Island Amendment Bill 2003    C  

Motor Accidents Legislation Amendment Bill 
2003 

R   C  

National Parks and Wildlife Amendment 
(Kosciuszko National Park Roads) Bill 2003 

C   C  

Native Vegetation Bill 2003 R C  C C 

Natural Resources Bill 2003 R C  C C 

Police Legislation Amendment (Civil Liability) 
Bill 2003 

N   R  

Powers of Attorney Bill 2003 N   C  

Privacy and Personal Information Protection 
Amendment Bill 2003 

R   C R 

Quarantine Station Preservation Trust Bill 2003  R    

Road Transport Efficiency Bill 2003    R N 

Royal Blind Society (Corporate Conversions) 
Bill 2003 

N  N   

Sporting Venues (Pitch Invasion) Bill 2003 R     

Superannuation Legislation Amendment 
(Family Law) Bill 2003 

   N  
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Sydney Water Amendment (Water 
Restrictions) Bill 2003  

R R  C  

Transport Administration Amendment (Rail 
Agencies) Bill 2003 

R   R N R 

Transport Legislation Amendment (Safety 
and Reliability) Bill 2003 

N,R C  R  

Veterinary Practice Bill 2003 C,R   C  

Voluntary Euthanasia Trial (Referendum) 
Bill 2003 

   R N 

Workers Compensation Amendment 
(Insurance Reform) Bill 2003 

C   C,R  
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C Correspondence with Minister/Member 
N Issue Notes 
 


	Membership & Staff
	Functions of the Legislation Review Committee
	Part One – Bills
	CATCHMENT MANAGEMENT AUTHORITIES BILL 2003;�NATI�
	CHILDREN AND YOUNG PERSONS \(CARE AND PROTECTI�
	CITY TATTERSALL’S CLUB AMENDMENT BILL 2003
	ENVIRONMENTAL PLANNING AND ASSESSMENT AMENDMENT (QUALITY OF CONSTRUCTION) BILL 2003
	EVIDENCE (AUDIO AND VISUAL LINKS) AMENDMENT BILL 2003
	MARKETING OF PRIMARY PRODUCTS AMENDMENT (RICE MARKETING) BILL 2003
	MOTOR ACCIDENTS LEGISLATION AMENDMENT BILL 2003
	POLICE LEGISLATION AMENDMENT (CIVIL LIABILITY) BILL 2003
	SUPERANNUATION LEGISLATION AMENDMENT (FAMILY LAW) BILL 2003
	TRANSPORT ADMINISTRATION AMENDMENT (RAIL AGENCIES) BILL 2003
	WORKERS COMPENSATION AMENDMENT \(INSURANCE REFO�

