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FUNCTIONS OF THE LEGISLATION REVIEW COMMITTEE

The functions of the Legislation Review Committee are set out in the Legislation Review Act 1987:

8A Functions with respect to Bills
(1) The functions of the Committee with respect to Bills are:
(a) to consider any Bill introduced into Parliament, and
(b) to report to both Houses of Parliament as to whether any such Bill, by express words or otherwise:
0] trespasses unduly on personal rights and liberties, or
(i)  makes rights, liberties or obligations unduly dependent upon insufficiently defined administrative
powers, or
(i)  makes rights, liberties or obligations unduly dependent upon non-reviewable decisions, or
(iv) inappropriately delegates legislative powers, or
(v) insufficiently subjects the exercise of legislative power to parliamentary scrutiny

(2) A House of Parliament may pass a Bill whether or not the Committee has reported on the Bill, but the
Committee is not precluded from making such a report because the Bill has been so passed or has become
an Act.

9 Functions with respect to Regulations:
(1) The functions of the Committee with respect to regulations are:
(a) to consider all regulations while they are subject to disallowance by resolution of either or both Houses
of Parliament,
(b) to consider whether the special attention of Parliament should be drawn to any such regulation on any
ground, including any of the following:
0] that the regulation trespasses unduly on personal rights and liberties,
(i)  that the regulation may have an adverse impact on the business community,
(i) that the regulation may not have been within the general objects of the legislation under which it
was made,
(iv) that the regulation may not accord with the spirit of the legislation under which it was made, even
though it may have been legally made,
(v) that the objective of the regulation could have been achieved by alternative and more effective
means,
(vi) that the regulation duplicates, overlaps or conflicts with any other regulation or Act,
(vii) that the form or intention of the regulation calls for elucidation, or
(viii) that any of the requirements of sections 4, 5 and 6 of the Subordinate Legislation Act 1989, or of
the guidelines and requirements in Schedules 1 and 2 to that Act, appear not to have been
complied with, to the extent that they were applicable in relation to the regulation, and
(c) to make such reports and recommendations to each House of Parliament as it thinks desirable as a
result of its consideration of any such regulations, including reports setting out its opinion that a
regulation or portion of a regulation ought to be disallowed and the grounds on which it has formed that
opinion.

(2) Further functions of the Committee are:

(a) toinitiate a systematic review of regulations (whether or not still subject to disallowance by either or both
Houses of Parliament), based on the staged repeal of regulations and to report to both Houses of
Parliament in relation to the review from time to time, and

(b) to inquire into, and report to both Houses of Parliament on, any question in connection with regulations
(whether or not still subject to disallowance by either or both Houses of Parliament) that is referred to it
by a Minister of the Crown.

(3) The functions of the Committee do not include an examination of, inquiry into or report on a matter of
Government policy, except in so far as such an examination may be necessary to ascertain whether any
regulations implement Government policy or the matter has been specifically referred to the Committee
under subsection (2) (b) by a Minister of the Crown.
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GUIDE TO THE LEGISLATION REVIEW DIGEST

Part One — Bills

Section A: Comment on Bills

This section contains the Legislation Review Committee’s reports on Bills introduced
into Parliament. Following a brief description of the Bill, the Committee considers each
Bill against the five criteria for scrutiny set out in s 8A(1)(b) of the Legislation Review
Act 1987 (see page 3).

Section B: Ministerial correspondence — Bills previously considered

This section contains the Committee’s reports on correspondence it has received
relating to Bills and copies of that correspondence. The Committee may write to the
Minister responsible for a Bill, or a Private Member of Parliament in relation to his or
her Bill, to seek advice on any matter concerning that Bill that relates to the
Committee’s scrutiny criteria.

Part Two — Regulations

The Committee considers all regulations made and normally raises any concerns with
the Minister in writing. When it has received the Minister's reply, or if no reply is
received after 3 months, the Committee publishes this correspondence in the Digest.
The Committee may also inquire further into a regulation. If it continues to have
significant concerns regarding a regulation following its consideration, it may include a
report in the Digest drawing the regulation to the Parliament’s “special attention”. The
criteria for the Committee’s consideration of regulations is set out in s9 of the
Legislation Review Act 1987 (see page 3).

Regulations for the special attention of Parliament

When required, this section contains any reports on regulations subject to
disallowance to which the Committee wishes to draw the special attention of
Parliament.

Regulations about which the Committee is seeking further information

This table lists the Regulations about which the Committee is seeking further
information from the Minister responsible for the instrument, when that request was
made and when any reply was received.

Copies of Correspondence on Regulations

This part of the Digest contains copies of the correspondence between the Committee
and Ministers on Regulations about which the Committee sought information. The
Committee’s letter to the Minister is published together with the Minister’s reply.
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Appendix 1: Index of Bills Reported on in 2008

This table lists the Bills reported on in the calendar year and the Digests in which any
reports in relation to the Bill appear.

Appendix 2: Index of Ministerial Correspondence on Bills for 2008

This table lists the recipient and date on which the Committee sent correspondence to
a Minister or Private Member of Parliament in relation to Bills reported on in the
calendar year. The table also lists the date a reply was received and the Digests in
which reports on the Bill and correspondence appear.

Appendix 3: Bills that received comments under s 8A of the
Legislation Review Act in 2008

This table specifies the action the Committee has taken with respect to Bills that
received comment in 2008 against the five scrutiny criteria. When considering a Bill,
the Committee may refer an issue that relates to its scrutiny criteria to Parliament, it
may write to the Minister or Member of Parliament responsible for the Bill, or note an
issue. Bills that did not raise any issues against the scrutiny criteria are not listed in
this table.

Appendix 4: Index of correspondence on Regulations reported on in
2008

This table lists the recipient and date on which the Committee sent correspondence to
a Minister in relation to Regulations reported on in the calendar year. The table also
lists the date a reply was received and the Digests in which reports on the Regulation
and correspondence appear.
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SUMMARY OF CONCLUSIONS

SECTION A: Comment on Bills

1. Associations Incorporation Bill 2009

Issue: Strict Liability

9.

11.

The Committee notes that most of the strict liability provisions in the Bill appear
necessary in terms of encouraging compliance with the provisions of the Bill
and the public interest in ensuring that compliance, and does not carry an
imprisonment term where it is a strict liability offence. Therefore, the Committee
considers that they do not trespass unduly on individual rights or liberties.

The Committee is concerned that there is an ill-defined and wide discretion by
the Director-General to refuse the registration of an association for any other
reason that appears sufficient to the Director-General under Clause 7 (2) (c) (iv)
of Part 2, Division 1. This may constitute a wide power unduly dependent on
insufficiently defined administrative powers, and therefore, the Committee refers
this to Parliament.

Issue: Clause 73 (2) (d) of Part 7, Division 1 — Director-General may direct association
to apply for cancellation — IlI-Defined and Wide Powers:

13.

The Committee considers that there is an ill-defined and wide discretion by the
Director-General to direct an association to apply for cancellation for any other
reason that appears sufficient to the Director-General under Clause 73 (2) (d) of
Part 7, Division 1. This may constitute a wide power unduly dependent on
insufficiently defined administrative powers, and accordingly, the Committee
refers this to Parliament.

Issue: Clause 2 - Commencement by proclamation - Provide the executive with
unfettered control over the commencement of an Act.

15.

Although there may be good reasons why such discretion is required such as
allowing time for appropriate administrative arrangements to be made, the
Committee has concerns about commencement by proclamation and asks
Parliament to consider whether the Bill commencing by proclamation rather than
on assent, is an inappropriate delegation of legislative power.

Issue: Clause 97 (2) of Part 9 — Modifications to applied provisions — enabling the
iIssuing of directions influencing the exercise of powers without any obligation for
them to be tabled in Parliament or subject to disallowance:

17.

The Committee is concerned that the Director-General may give directions as to
the modifications to applied provisions by publication in the Gazette, which
would not be disallowable by the Parliament. The Committee holds the view that
this delegation of legislative power is insufficiently subject to parliamentary
scrutiny, and refers clause 97 (2) to Parliament.
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2. Barangaroo Delivery Authority Bill 2009

Issue: Clause 16 (Part 3, Division 2) - Acquisition of land:

17. The Committee notes that the acquisition of property be on just terms is an
important safeguard of the right to property. The Committee considers that
clause 16 (1) of Part 3, Division 2, provides this safeguard by ensuring that any
acquisition of land, by agreement or compulsory process, has to be in
accordance with the Land Acquisition (Just Terms Compensation) Act 1991 so
as not to trespass unduly on personal rights and liberties.

3. Children and Young Persons (Care and protection) Amendment

(Children’s Employment) Bill 2009

6.

Although there may be good reasons why such discretion is required such as
allowing time for appropriate administrative arrangements to be made, the
Committee has concerns about commencement by proclamation and asks
Parliament to consider whether the Bill commencing by proclamation rather than
on assent, is an inappropriate delegation of legislative power.

4.

Children Legislation Amendment (Wood Inquiry Recommendations)

Bill 2009

10.

Although there may be good reasons why such discretion is required such as
allowing time for appropriate administrative arrangements to be made, the
Committee has concerns about commencement by proclamation and asks
Parliament to consider whether the Bill commencing by proclamation rather than
on assent, is an inappropriate delegation of legislative power.

5.

Crimes (Administration of Sentences) Amendment (Private

Contractors) Bill 2009*

7. The Committee has not identified any issues under s 8A(1)(b) of the Legislation
Review Act 1987.

6. Crimes (Appeal and Review) Amendment Bill 2009

11.  Although there may be good reasons why such discretion is required such as

allowing time for appropriate administrative arrangements to be made, the
Committee has concerns about commencement by proclamation and asks
Parliament to consider whether the Bill commencing by proclamation rather than
on assent, is an inappropriate delegation of legislative power.
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7.

Law Enforcement (Powers and Responsibilities) Amendment (Search

Powers) Bill 2009

9.

12.

14.

The Committee considers that the broad covert search warrant powers
significantly trespass on personal rights and liberties, particularly in regard to
persons not suspected of serious criminal activity. The Committee also believes
that the Act contains insufficient safeguards to address these. The Committee
therefore refers the matter to Parliament. The Committee has also resolved to
write to the NSW Attorney General inquiring whether any public consultation
was conducted in relation to the Bill and if not, the reasons behind this decision.

The Committee has resolved to write to the NSW Attorney General inquiring as
to how regularly it is envisaged that reports regarding the exercise of the covert
search powers will be tabled in both Houses of Parliament.

Although there may be good reasons why such discretion is required such as
allowing time for appropriate administrative arrangements to be made, the
Committee has concerns about commencement by proclamation and asks
Parliament to consider whether the Bill commencing by proclamation rather than
on assent, is an inappropriate delegation of legislative power.

8.
2009

Issue:

Nation Building And Jobs Plan (State Infrastructure Delivery) Bill

Clause 18 (Part 4) - Acquisition of land on just terms:

17.

19.

The Committee notes that the acquisition of property be on just terms is an
important safeguard of the right to property. The Committee considers that
clause 18 (1) of Part 4 provides this safeguard by ensuring that any project
authorisation order to acquire land by agreement or compulsory process has to
be in accordance with the Land Acquisition (Just Terms Compensation) Act
1991 so as not to trespass unduly on personal rights and liberties.

The Committee has resolved to write to the Minister for Planning to inquire as to
how the introduction of Clause 23 will affect the rights of third parties to be
notified and allowed to comment upon developments where they may be
impacted by them, particularly in situations where these rights are currently
provided under other planning legislation and instruments.

Issue:
1979 —

Clause 25 (6) of Part 5 — Application of Environmental Planning and Assessment
Retrospectivity:

21.

The Committee will always be concerned where the law is changed
retrospectively in a manner that may adversely affect any person and considers
clause 25 (6) may trespass unduly on personal rights and refers this to
Parliament.
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Issue: Clause 27 (Part 6) — Protection of exercise of certain functions — excludes merits
and judicial review:

26.

27.

The Committee notes the importance of reviewable decisions for protecting
individual rights and in upholding the rule of law. The Committee will always
express concerns if a Bill purports to oust the jurisdiction of the courts
including proceedings in the exercise of the inherent jurisdiction of the Supreme
Court as contained in clause 27 (6) (b).

The Committee is also of the view that clause 27 is very broad, including
whether or not the proceedings relate to any question involving compliance or
non-compliance by a Minister (protected person) or the rules of natural justice
(procedural fairness) as proposed in clauses 27 (3) and (4). The Committee,
therefore, draws Parliament’s attention to the fact that individual rights and
liberties may appear to be unduly dependent on non-reviewable decisions as
proposed in clause 27 (Part 6).

Issue: Clause 29 (2) (Part 6) — Regulations — Henry VIII clauses which allow amendment
of Acts by aregulation:

29.

30.

The Committee notes that clause 29 (2) allows regulations to amend the
Environmental Planning and Assessment Act 1979 by inserting provisions into
that Act’'s Schedule 6 (Savings, transitional and other provisions) and allows
regulations to make provisions with respect to restoring the operation of that
Act.

This could enable regulations to be made to undermine the operation of that Act,
and in effect, allow amendments of the Act by regulations. Therefore, the
Committee considers this as constituting an inappropriate delegation of
legislative power and refers it to Parliament.

Issue: Clause 23 (1) (Part 5) — Approval requirements under other Acts — enabling
declaration in writing to influence the exercise of powers without any obligation for
them to be tabled in Parliament or subject to disallowance:

32.

The Committee is concerned that the Co-ordinator General (or its delegate) may
make a declaration to exempt a specified infrastructure project (or an
infrastructure project of a specified class) from all or any specified development
control legislation, which could in effect be an exercise of legislative powers that
is not subject to disallowance or scrutiny by the Parliament. Therefore, the
Committee refers clause 23 of Part 5 to the attention of Parliament.

SECTION B: Ministerial Correspondence — Bills Previously Considered

9. Criminal Procedure Amendment (Vulnerable Persons) Bill 2007
\ 5. The Committee thanks the Attorney General for his reply.

10. Liquor Legislation Amendment Bill 2008
\ 6. The Committee thanks the Minister for his reply.
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1

1. Mental Health Bill 2007

7.

The Committee thanks the Minister for his reply and his detailed response as
attached to this report.

12. Water Management Amendment Bill 2008

The Committee thanks the Minister for his reply.
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Part One — Bills
SECTION A: COMMENT ON BILLS

1. ASSOCIATIONS INCORPORATION BILL 2009

Date Introduced: 4 March 2009

House Introduced: Legislative Assembly
Introduced By: Hon Virginia Judge MP
Portfolio (Minister Fair Trading

Responsible):

Purpose and Description

1. This Bill provides for the registration of clubs, societies and other non-profit
associations; to provide for the regulation of those associations after registration; and
for other purposes.

2. The objects of this Bill are:

(a) to establish a scheme for the registration of associations that are constituted for
the purpose of engaging in small-scale, non-profit and non-commercial activities,
including:

(i) associations that are currently unincorporated (which become bodies
corporate when they are registered), and

(i) associations that are currently incorporated under other legislation (which
retain their corporate status following registration), and

(b) to make provision with respect to the corporate governance and financial
accountability of associations registered under that scheme.

3. A fundamental reform is the insertion of the objectives of the Act into the statute itself.
The Bill provides that the objects of the legislation are to establish a scheme for the
registration of associations engaging in small-scale, non-profit and non-commercial
activities and to provide for the corporate governance and financial accountability of
associations. This aims to address stakeholders' concerns about the legislative
intention in regulating associations.

Background

4. The Bill, unlike the current Act:

(a) distinguishes between large (Tier 1) and small (Tier 2) associations for the
purposes of financial reporting, so enabling tighter reporting and auditing
requirements to be imposed on the former, and

(b) requires an association’s public officer, and at least 3 of its committee
members, to be resident in Australia, and

(c) requires an association’s committee members to disclose their pecuniary
interests in any matters to be discussed at a committee meeting, and
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(d) creates a number of offences with respect to fraudulent behaviour and misuse
of confidential information by an association’s committee members, and

(e) enables an association to be ordered to change its name if the name under
which it is registered is unacceptable for any of a number of specified reasons, and
(f) enables an association to allow postal voting by its members, and

(g) enables an association’s registration to be reinstated if its registration is
mistakenly cancelled.

5. There are more than 35,000 associations registered under the New South Wales
legislation. This Bill aims to streamline and simplify administrative procedures. It will
also strengthen the financial accountability of larger associations but ensuring that
smaller associations have less onerous financial reporting requirements.

6. The Agreement in Principle speech explained the following:

The review of the Act found that it is not appropriate to impose the same level of
administrative obligation on small associations as on associations that have
significant turnover and, indeed, assets. In response, the bill introduces a two-
tiered financial reporting system, which will distinguish small and large associations
on the basis of a financial threshold. This threshold will be based on the
association's gross receipts for the financial year last ended or the association's
current assets. The threshold will be calculated in accordance with the regulations
to allow refinements and adjustments to be made as required. This will provide a
comprehensive yet flexible method for determining the appropriate threshold
through a comprehensive public consultation process.

Large, tier 1 associations will be required to have their accounts audited annually
by an appropriately qualified auditor. Small, tier 2 associations will be exempt from
this requirement. The purpose of introducing this two-tiered system is to ensure
that larger associations are properly accountable for financial and asset
management while recognising that smaller associations should not be unduly
burdened by the same financial reporting requirements. On occasions the auditing
of large associations' financial records may put individual associations in financial
distress, or there may be some other reason why an association is unable to
comply with auditing requirements.

Recognising that this legislation is dealing with not-for-profit, usually volunteer-run
community groups, the bill includes power for the Commissioner for Fair Trading to
make an order exempting an association or a class of associations from the
requirements where appropriate. The exemption can be subject to appropriate
conditions or a time limit and can be varied, suspended or revoked by the
commissioner if necessary. Alternatively, a situation may occur where the
commissioner finds it necessary to direct a small association to have its financial
records audited either to ensure the association's assets are protected or for some
other reason. The bill provides the commissioner with the power to make this
directive.

Incorporation under the Act is only suitable for non-profit groups. The current Act
provides a list of circumstances in which an association is deemed not to be trading
or securing pecuniary gain for its members. During consultation it became apparent
that the current definition is difficult to interpret and does not give adequate
direction to associations on what constitutes securing pecuniary gain. The bill adds
a new clearer definition of the term "pecuniary gain”, which includes circumstances
where association members will obtain financial benefits. In addition, the bill retains
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a list of circumstances in which an association is not considered to be securing
pecuniary gain—for example, where an association carries out fundraising
activities but no part of the gain is divided among or received by members. The
new definition is more comprehensive and provides clearer direction on these
matters and greater certainty for associations.

The Bill

7.

The object of this Bill is to repeal and re-enact the Associations Incorporation Act 1984.
Like the current Act, it provides for the incorporation of certain kinds of associations
and regulates the conduct of their affairs. The Bill:

(a) restricts to particulars of internal management and administration the matters for
which an association’s constitution must provide, and

(b) removes the requirement for an association’s documents to be executed under
seal, and

(c) enables offences under the proposed Act to be dealt with by way of penalty notice,
and

(d) enables fees under the proposed Act to be waived, remitted or postponed in
appropriate circumstances, and

(e) clarifies the obligations of an association’s outgoing committee members and public
officer to hand over documents in their possession that relate to the association’s
affairs, and

(f) clarifies the procedures to be followed for the purpose of reserving a name for use
by an association, and

(g) clarifies the circumstances in which an administrator may be appointed to manage
an association’s affairs.

Issues Considered by the Committee
Trespasses on personal rights and liberties [s 8A(1)(b)(i) LRA]

Issue: Strict Liability

8.

Numerous clauses® throughout the Bill impose strict liability in relation to various
offences. Strict liability will in some cases cause concern as it effectively displaces the
common law requirement that the authority prove beyond reasonable doubt that the
offender intended to commit the offence, and is thus contrary to the fundamental right
of presumption of innocence. However, the imposition of strict liability may in some
cases be considered reasonable. Factors to consider when determining whether or not
it is reasonable include the impact of the offence on the community, the potential
penalty (imprisonment is usually considered inappropriate), and the availability of any
defences or safeguards.

The Committee notes that most of the strict liability provisions in the Bill appear
necessary in terms of encouraging compliance with the provisions of the Bill
and the public interest in ensuring that compliance, and does not carry an
imprisonment term where it is a strict liability offence. Therefore, the Committee
considers that they do not trespass unduly on individual rights or liberties.

! For example, clause 13 (Notification of change of official address) of Part 2, Division 2; clause 29 (Register of

committee members) of Part 4, Division 1; clause 34 (Public officer) of Part 4, Division 2; clause 35 (Vacation
of office of public officer) of Part 4, Division 2.
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Insufficiently defined administrative powers [s 8A(1)(b)(ii) LRA]

Issue: Clause 7 (2) (c) (iv) of Part 2, Division 1 — Decision on application — Ill-Defined
and Wide Powers:

10.

Clause 7 (2) proposes that an application for registration may be refused if: (c) the
Director-General is satisfied that, having regard to the objects of this Act, the
association should not be registered: (iv) for any other reason that appears sufficient
to the Director-General. The other reasons contained in Clause 7 (2) (c) where the
Director-General is satisfied that, having regard to the objects of this Act, the
association should not be registered: (i) because some provision of the association’s
constitution is contrary to law, or (ii) because of the association’s objects or the
Director-General's assessment of the likely nature or extent of the association’s
proposed activities, or (iii) because of the likely nature or extent of the association’s
dealings with the public.

11.

The Committee is concerned that there is an ill-defined and wide discretion by
the Director-General to refuse the registration of an association for any other
reason that appears sufficient to the Director-General under Clause 7 (2) (c) (iv)
of Part 2, Division 1. This may constitute a wide power unduly dependent on
insufficiently defined administrative powers, and therefore, the Committee refers
this to Parliament.

Issue: Clause 73 (2) (d) of Part 7, Division 1 — Director-General may direct association
to apply for cancellation — IlI-Defined and Wide Powers:

12.

Clause 73 (2) proposes the Director-General may not direct an association to apply for
cancellation unless the Director-General is satisfied that, having regard to the objects
of the Act, the association should no longer be registered: (d) for any other reason
that appears sufficient to the Director-General. The other reasons contained in Clause
73 (2) includes: (a) because some provision of the association’s constitution is contrary
to law, or (b) because of the Director-General’'s assessment of the nature of extent of
the association’s activities, or (c) because of the Director-General's assessment of the
nature or extent of the association’s dealings with the public.

13.

The Committee considers that there is an ill-defined and wide discretion by the
Director-General to direct an association to apply for cancellation for any other
reason that appears sufficient to the Director-General under Clause 73 (2) (d) of
Part 7, Division 1. This may constitute a wide power unduly dependent on
insufficiently defined administrative powers, and accordingly, the Committee
refers this to Parliament.

Delegation of legislative powers [s 8A(1)(b)(iv) LRA]

Issue: Clause 2 - Commencement by proclamation - Provide the executive with
unfettered control over the commencement of an Act.

14.

The Committee notes that the proposed Act is to commence on a day to be appointed
by proclamation. This may delegate to the government the power to commence the Act
on whatever day it chooses or not at all. While there may be good reasons why such
discretion is required, the Committee considers that, in some circumstances, this may
give rise to an inappropriate delegation of legislative power.
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15.

Although there may be good reasons why such discretion is required such as
allowing time for appropriate administrative arrangements to be made, the
Committee has concerns about commencement by proclamation and asks
Parliament to consider whether the Bill commencing by proclamation rather than
on assent, is an inappropriate delegation of legislative power.

Parliamentary scrutiny of legislative power [s 8A(1)(b)(v) LRA]

Issue: Clause 97 (2) of Part 9 — Modifications to applied provisions — enabling the
issuing of directions influencing the exercise of powers without any obligation for
them to be tabled in Parliament or subject to disallowance:

16. Clause 97 (2) reads: The Director-General may, by order published in the Gazette,
give directions as to the modifications that are necessary or desirable for the effectual
operation of applied provisions.

17. The Committee is concerned that the Director-General may give directions as to

the modifications to applied provisions by publication in the Gazette, which
would not be disallowable by the Parliament. The Committee holds the view that
this delegation of legislative power is insufficiently subject to parliamentary
scrutiny, and refers clause 97 (2) to Parliament.

The Committee makes no further comment on this Bill.
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2. BARANGAROO DELIVERY AUTHORITY BILL

2009

Date Introduced: 4 March 2009

House Introduced: Legislative Assembly
Introduced By: Hon Kristina Keneally MP
Portfolio (Minister Planning

Responsible):

Purpose and Description

1. This Bill constitutes the Barangaroo Delivery Authority; to specify its functions; and to
provide for other matters related to the development, use and management of
Barangaroo.

2. It provides for the establishment of a delivery agency for the Government's major
foreshore urban renewal program at Barangaroo.

3. The creation of the Headland Park is a key feature of the Barangaroo project.

4, The objects of the Bill are to:
encourage the development of Barangaroo as an active, vibrant and sustainable
community and as a location for national and global business;
create a high-quality commercial and mixed use precinct connected to and supporting
the economic development of Sydney;
facilitate the establishment of Barangaroo Headland Park and public domain;
promote the orderly and sustainable development of Barangaroo, balancing social
economic and environmental outcomes; and
encourage design excellence outcomes in architecture and public domain design in
Barangaroo.

Background

5. The Barangaroo Delivery Authority will have the task of renewing a vacant 22-hectare
slab into a new quarter of city, with new foreshore access for people and a new
headland park on Sydney harbour.

6. According to the Agreement in Principle, the NSW Government’s vision for the renewal

of Barangaroo is:

to unlock a large section of city foreshore that has been isolated from public use for over a
century and transform it into a new working CBD precinct, set in a generous and dignified
public domain; to secure Sydney's growing financial role in the highly-competitive Asia-
Pacific region, attracting new global players, investment, knowledge and jobs growth; to
create a new western face of the city, transforming an isolated part of town into a precinct
of buildings and parkland which mirrors the city's much-celebrated eastern face; to build 11
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7.

hectares of new park, community and cultural facilities and complete the State
Government's 14-kilometre Sydney Foreshore Walk—a public walkway unprecedented in
harbour cities worldwide; and to leverage development of transport infrastructure at this
underserved part of the city. Barangaroo will tap into the Sydney Metro—with pedestrian
links to Wynyard and a new station to service the site—and a new ferry terminal is being
explored to open new access from the harbour.

For the first time in over a century the public will have access to 1.4 kilometres of foreshore
at Barangaroo that has been locked away, physically and psychologically, from our
city...Supporting the recreational side of this equation will be 11 hectares of foreshore
promenade, public domain and park, not least of which will be the Headland Park at the
northern end of the site. This aspect of the renewal is nothing less than restoring to
Sydney Harbour an entire headland previously razed for industrial use. In so doing,
Barangaroo will reinstate—with Balls Head, Blues Point, and Ballast Point—the
archipelago of green headlands that once defined the western harbour, centred on Goat
Island and reflected in its indigenous name "Mel-Mel", or "The Eye"... The historic suburb
of Millers Point will see its historic headland returned and its streets and residents
reconnected to the waterline.

The Barangaroo project aims to build investment and jobs for New South Wales, such
as during the construction phase, where an estimated $3 billion injection will flow into
the economy, creating around 4,000 jobs over the project cycle.

The BIll

8.

10.

11.

The objects of this Bill are to establish the Barangaroo Delivery Authority (the
Authority) and to provide for its functions and other matters relating to the
development of Barangaroo.

The authority's board will include the chief executive officer of the authority, the
Secretary of the Treasury, a nominee of the City of Sydney Council, and up to four
other appointed members. The authority will be subject to accountability mechanisms,
with board members and staff subject to the Independent Commission Against
Corruption and the Ombudsman. The authority will have annual reporting requirements
and will be subject to annual audit by the New South Wales Auditor General.

The Bill includes requirements relating to disclosure and misuse of information and
management of pecuniary and other interests. Board members will be required to
comply with a code of conduct.

The functions of the authority will be: to manage the orderly and economic
development and use of Barangaroo including the provision and management of
infrastructure; to promote, provide and manage cultural, educational, commercial,
residential, tourist and recreational activities and facilities at Barangaroo; to develop
and manage the Headland Park and other public domain areas and to encourage the
public's use of those areas; to facilitate appropriate commercial activities within the
Headland Park and public domain areas consistent with their use and enjoyment by
the public; to promote development in Barangaroo that accords with best practice
environmental planning standards and which applies innovative environmental building
and public domain design; and to liaise with government agencies with respect to the
coordination and provision of infrastructure, including transport infrastructure,
associated with Barangaroo.
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12.

13.

14.

15.

The authority will have necessary ancillary and consequential powers to ensure the
delivery of its core functions. The authority will have powers to acquire and dispose of
land.

The Bill includes special protections for the Headland Park to ensure the park remains
available for use by the public. It prohibits the authority from disposing of fee simple
estate of the land identified for the Headland Park. It also provides for the ongoing
management of the Barangaroo Headland Park.

The BiIll allows for the Headland Park and public domain areas, to be managed on
behalf of the authority by the Sydney Harbour Foreshore Authority.

It also provides a 1 per cent levy to be imposed on development in Barangaroo. This
will apply in lieu of the developer contributions that would otherwise have applied to
development under the Environmental Planning and Assessment Act and the City of
Sydney Act. The authority will be required to prepare a contributions plan detailing the
infrastructure to be provided from the contributions and the timing for delivery of the
infrastructure. This will include provision of the new pedestrian link to Wynyard.

Issues Considered by the Committee

Trespasses on personal rights and liberties [s 8A(1)(b)(i) LRA]

Issue: Clause 16 (Part 3, Division 2) - Acquisition of land:

16. Clause 16 (1) proposes that: The Authority may acquire land, for the purposes of this
Act, by agreement or by compulsory process in accordance with the Land Acquisition
(Just Terms Compensation) Act 1991.

17. The Committee notes that the acquisition of property be on just terms is an

important safeguard of the right to property. The Committee considers that
clause 16 (1) of Part 3, Division 2, provides this safeguard by ensuring that any
acquisition of land, by agreement or compulsory process, has to be in
accordance with the Land Acquisition (Just Terms Compensation) Act 1991 so
as not to trespass unduly on personal rights and liberties.

The Committee makes no further comment on this Bill.
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3. CHILDREN AND YOUNG PERSONS (CARE

AND PROTECTION) AMENDMENT
(CHILDREN’'S EMPLOYMENT) BILL 2009

Date Introduced: 4 March 2009

House Introduced: Legislative Assembly
Minister Responsible: The Hon Linda Burney MP
Portfolio: Community Services

Purpose and Description

1. The purpose of the Bill is to amend the Children and Young Persons (Care and
Protection) Act 1998:

(@) to extend the existing safeguards relating to the employment of children aged under
15 years to children aged 15 years and over (but under 16 years) who are employed
as models, and

(b) to increase the maximum penalty for certain offences in relation to the employment of
children from 10 penalty units to 100 penalty units (currently $11,000).

Background

2. According to the Minister’'s Agreement in Principle Speech the major effect of this bill
will be to give models between the ages of 15 and 16 years the benefit of the
safeguards that the legislation already provides for models below the age of 15. This
follows community concern about the dangers for young people who are drawn into an
adult world at an age when they are more mature physically than emotionally.

3. The other significant effect of this bill will be to increase the maximum penalty that a
court may impose on an employer for failure to comply with this legislation in relation to
any child it is intended to protect. Failure to comply with the legislation is already an
offence for which the maximum penalty prescribed in the Children and Young Persons
(Care and Protection) Act 1998 is currently 10 penalty units. Non-compliance could
occur in a range of ways, including failure to obtain an employer's authority from the
Children's Guardian or to notify the Children's Guardian about a proposed instance of
employment. The most extreme form of an offence under this provision would be for an
employer to proceed with an employment proposal in defiance of a notification from the
Children's Guardian that it would contravene the code of practice.

4. The maximum penalty prescribed for a comparable offence under the Industrial
Relations (Child Employment) Act 2006 is 100 penalty units. That provision applies
where an employer fails to comply with requirements contained in a compliance notice.
This bill will increase the existing maximum penalty under the Children and Young
Persons (Care and Protection) Act 1998 to match the corresponding provision in the
Industrial Relations (Child Employment) Act 2006. That would enable the courts to
impose similar fines on employers who deliberately break either of these laws.
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The BiIll

Clause 1 sets out the name (also called the short title) of the proposed Act.

Clause 2 provides for the commencement of the proposed Act on a day or days to be
appointed by proclamation.

Schedule 1 Section 223 of the Children and Young Persons (Care and Protection) Act 1998
requires a person who employs a child under the age of 15 years in an area related to
entertainment and exhibition to hold an employer’s authority issued by the Minister for
Community Services. The proposed Schedule amends this section to include children up to
the age of 16 years who are employed as models.

Section 223 also includes penalties for contravention of this authority. Proposed Schedule 1
[2] increases the penalty from 10 penalty units to 100 penalty units (currently $11,000).
Schedule 2 extends the associated employer’'s Code of Practice to children up to the age of
16 years who are employed as models.

Issues Considered by the Committee

Issue: Clause 2 — Commencement by Proclamation — Provide the Executive with
unfettered control over the commencement of an Act

5. The Committee notes that the proposed Act is to commence on a day or days to be
appointed by proclamation. This may delegate to the government the power to
commence the Act on whatever day it chooses or not at all. While there may be good
reasons why such discretion is required, the Committee considers that, in some
circumstances, this may give rise to an inappropriate delegation of legislative power.

6. Although there may be good reasons why such discretion is required such as
allowing time for appropriate administrative arrangements to be made, the
Committee has concerns about commencement by proclamation and asks
Parliament to consider whether the Bill commencing by proclamation rather than
on assent, is an inappropriate delegation of legislative power.

The Committee makes no further comment on this Bill.
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4. CHILDREN LEGISLATION AMENDMENT

(WOOD INQUIRY RECOMMENDATIONS) BILL
2009

Date Introduced: 5 March 2009

House Introduced: Legislative Assembly
Minister Responsible: The Hon Linda Burney MP
Portfolio: Community Services

Purpose and Description

1. The object of this Bill is to amend various Acts and other legislation to give effect to
certain recommendations in the Report of the Special Commission of Inquiry into Child
Protection Services in NSW (the Wood Report). In particular, the Bill:

(a) amends the Children and Young Persons (Care and Protection) Act 1998
(theCare Act):
(i) to raise the “risk of harm” reporting threshold so that a child or young
person will not be reported to the Director-General of the Department
of Community Services (DoCS) unless the circumstances that are
causing concern for the safety, welfare or well-being of the child or
young person are present to a significant extent, and
(ii) to extend the circumstances when a child or young person is at risk of
significant harm to include the situation when the child or young person is not
receiving an education as required by the Education Act 1990, and
(iii) to provide for alternative mandatory reporting arrangements under
which matters relating to children being at risk of significant harm may
initially be assessed within the reporter’s agency instead of being
reported directly to DoCS, and
(iv) to modify the legislative framework for the provision of out-of-home
care, and
(v) to authorise certain agencies to exchange information concerning the safety,
welfare and well-being of children and young persons and to
co-ordinate the services those agencies provide, and
(vi) to make a number of changes in relation to care proceedings in or before
the Children’s Court and the making of care orders by the Court, and
(b) amends the Children’s Court Act 1987 to provide for the appointment of a
District Court Judge as the senior judicial officer of the Children’s Court (to
be known as the President of the Children’s Court), and
(c) amends the Commission for Children and Young People Act 1998 to extend the
child-related employment provisions under that Act (including the
requirement for background checking) to a wider class of people, and
(d) makes a number of other amendments in response to the recommendations of
the Wood Report.

Background

2. According to the Minister's Agreement in Principle Speech this legislation gives effect
to recommendations of the Special Commission of Inquiry into Child Protection

No 2 — 10 March 2009 21



Legislation Review Committee

Services in New South Wales. This was a comprehensive investigation of the State's
child protection system and resulted in a substantial report containing 111
recommendations.

3. The Inquiry’s report provided the Government with a blueprint for the next stage of
child protection reform in this State. In response, the Government has developed its
action plan—Keep Them Safe: a shared approach to child wellbeing. The action plan
radically changes the way the Government and community address child safety and
wellbeing, to build a stronger, more effective child protection system. The bill
implements the actions that require changes to the Children and Young Persons (Care
and Protection) Act 1998 and other relevant legislation.

4. The three key objectives of the bill are: first, to improve the statutory child protection
system by focusing on children and young people at greatest risk, making court
processes more user friendly for children and families, concentrating the efforts of the
specialist Children's Court to where it is imperative to have a judicial decision, and
clarifying regulation of out-of-hnome care to focus the Department of Community
Services on working with children and young people in need of care and protection;
second, to share the responsibility for child protection by creating a new system for
accessing information, facilitating better interagency cooperation, and obliging
agencies to take steps to coordinate with other agencies; and, third, to streamline and
improve oversight arrangements of the child protection system by making some minor
miscellaneous amendments to the Children and Young Persons (Care and Protection)
Act 1998 and related Acts.

The Bill

Clause 1 sets out the name (also called the short title) of the proposed Act.

Clause 2 provides for the commencement of the proposed Act on a day or days to be
appointed by proclamation.

Clause 3 repeals the Children (Care and Protection) Act 1987.

Schedule 1 Amendment of Children and Young Persons (Care and Protection) Act 1998 No
157

Schedule 1.1 Amendments relating to recommendations 6.2 and 10.1

At present under section 23 of the Care Act, a child or young person is at risk of harm (which
in turn leads to the making of a report to DoCS) if current concerns exist for the safety,
welfare or well-being of the child or young person because of the presence of any of the
circumstances currently listed in that section (eg neglect or abuse).

Schedule 1.1 [2] amends the definition by requiring the circumstances concerned to

be present to a significant extent. As a consequence, Schedule 1.1 [1] and [5] change
references to the term “at risk of harm” (including the defined term itself) to “at risk of
significant harm”.

Schedule 1.1 [3] extends the circumstances in which a child or young person is at

risk of significant harm to include, in the case of a child or young person who is

subject to the compulsory education requirements under the Education Act 1990, the

fact that the parents or caregivers have not arranged (or are unable or unwilling to

arrange) for the child or young person to receive an education as required by that Act.
Schedule 1.1 [4] makes it clear that the circumstances that constitute a child or young person
being at risk of significant harm may relate to a single act or omission or to a series of acts or
omissions.

Section 27 of the Care Act currently makes it an offence for certain persons whose

work involves (or relates to) the delivery of services to children (eg school teachers)
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not to make a report to DoCS if the person has grounds to suspect the child is at risk
of harm.

Schedule 1.1 [6] and [7] provide that it will no longer be an offence if the

person does not report the matter to DoCS, but it will still be a duty to make the

report.

Schedule 1.1 [8] provides for alternative reporting arrangements that will apply in
relation to certain mandatory reporters who are required to report to DoCS their
suspicion that a child is at risk of significant harm. Under such an arrangement, the
mandatory reporter may, instead of reporting to DoCS, refer the matter to an
assessment officer in the reporter’'s agency. The assessment of the matter in
accordance with the guidelines of DoCS may result in a report being made to DoCS

or other appropriate action being taken in respect of the child. Making such a referral
discharges the mandatory reporter’s obligation to report the matter to DoCS under
section 27 and also attracts the same protections and safeguards as if the reporter had made
a report to DoCS.

Schedule 1.2 Amendments relating to recommendations 11.1 and 11.3

Schedule 1.2 [2] and [3] modify the objects of the Care Act and the principles to be
applied in the administration of the Act, in particular so as to separate the overriding
principle of the Care Act (namely, that the safety, welfare and well-being of a child

or young person is paramount in all decisions) from the other principles.

Schedule 1.2 [6] provides that a non-government agency in receipt of government
funding may make a request for assistance from DoCS on behalf of the child or

young person in respect of whom the agency is providing services.

Schedule 1.2 [7] makes it clear that the Director-General of DoCS must assess a
request for assistance but is not required to take any further action in response to the
request.

Schedule 1.2 [8] modifies the requirement for the Director-General to keep records

in relation to reports made to DoCS and the action taken as a consequence of a report.
Schedule 1.2 [9] will permit the disclosure of the identity of a person who has made

a report to DoCS if the disclosure is made for the purposes of the investigation of a
serious offence against a child or young person and is necessary for the protection of a child
or young person (whether or not the victim of the alleged offence). However, it will be
necessary for a senior officer of a law enforcement agency, or for the person or body making
the disclosure, to certify that it was not practical to obtain the consent of the reporter to having
his or her identity disclosed or to certify that obtaining that consent would prejudice the
investigation of the offence. The person or body disclosing the identity of the reporter will also
be required to notify the reporter about the disclosure.

Schedule 1.2 [11] provides that the Children’s Court Clinic will not have the option

of informing the Children’s Court that it is unwilling to prepare an assessment report
for the Children’s Court.

Schedule 1.2 [12] will enable the Children’s Court to order the Children’s Court

Clinic or other person appointed to prepare an assessment report to provide to the
Court such other information as may be within the expertise of the clinic or other
person to provide.

Schedule 1.2 [15], [17] and [21] provide that permanency planning for children or
young persons is not required to provide detail about the exact long-term placement

of the child or young person concerned.

Schedule 1.2 [19] restricts the Children’s Court’s capacity to allocate parental
responsibility for a child or young person to a designated agency.

Schedule 1.2 [20] provides that the Children’s Court may order a party to

proceedings in which it allocates parental responsibility of a child or young person

to report to the Court at a later time on the suitability of the care and protection
arrangements. The Court may invite the parties to apply to vary or rescind the
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arrangements, but it no longer has an on-going monitoring role in relation to orders
allocating parental responsibility.

Schedule 1.2 [22] limits the circumstances in which the Children’s Court may make

a contact order in care proceedings.

Schedule 1.2 [23] enables regulations to be made in relation to the referral, to
alternative dispute resolution services, of disputes involving contact between

children and their parents or other family members, but only in relation to matters in
respect of which the Children’s Court does not have power to make a contact order.
Schedule 1.2 [24] provides that an application to the Children’s Court for the
rescission or variation of a care order may be made by the child or young person
concerned.

Schedule 1.2 [25] repeals provisions relating to the making of compulsory assistance orders
by the Children’s Court. Schedule 1.2 [1] and [30] are consequential amendments.
Schedule 1.2 [29] enables the regulations to make provision with respect to the
collection of information by the Director-General of DoCS and the Children’s Court

and requiring the Director-General and the Court to make certain information

publicly available.

Schedule 1.3 Amendments relating to recommendations 11.1 (xvii) and

16.16 (i) and (viii)

Schedule 1.3 [4] modifies the definition of out-of-home care by providing for

3 types of out-of-home care under the Care Act. Statutory out-of-home care is
essentially foster care provided pursuant to an order of the Children’s Court.
Supported out-of-home care comprises temporary care arrangements made by the
Director-General of DoCS and foster care that is supported by the Director-General.
Voluntary out-of-home care comprises voluntary arrangements made by parents

with organisations that provide out-of-home care. As a result of the reclassification

of out-of-home care, various provisions of the Care Act are modified so that they

only apply to a particular type of out-of-home care (see Schedule 1.3 [1], [2], [7] and[9]-
[14]).

Schedule 1.3 [5] provides that statutory out-of-home care may, as is the case at
present, only be provided by a carer who is authorised by a designated agency that is
accredited by the Children’s Guardian in accordance with the regulations. However, the
prohibition on providing unauthorised statutory out-of-home care does not prevent the child or
young person from returning to live with his or her parents during the last 6 months of the
placement in out-of-home care if the arrangements concerned are in accordance with a care
plan approved by the Children’s Court.

Schedule 1.3 [6] prevents the parents of a child or young person from being given
care responsibility of, or being authorised by a designated agency as the authorised
carer of, the child or young person if the Children’s Court has, in making a care order
for the child or young person, accepted that there is no realistic possibility of the child
or young person being restored to his or her parents.

Schedule 1.3 [15] prohibits a parent from placing a child or young person in
out-of-home care that is provided by an organisation unless the organisation is a
designated agency or is registered by the Children’s Guardian.

Schedule 1.4 Amendments relating to recommendation 16.16 (ii)—(vii)

Schedule 1.4 [3] provides that the Director-General of DoCS, rather than the
Children’s Guardian, will be able to consent to the publication of the name of a child

or young person who is under the parental responsibility of the Minister if the
publication is of benefit to the child or young person.

Schedule 1.4 [4] provides that the Children’s Guardian will no longer have the

function of exercising the Minister’s parental responsibilities for a child or young

person nor the function of examining care plans for children or young persons in
out-of-home care.
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Schedule 1.5 Amendment relating to recommendations 24.1 and 24.6

Schedule 1.5 establishes a scheme for the sharing of information between certain

agencies (primarily human services and justice or law enforcement agencies) relating to the
safety, welfare or well-being of children and young persons. The scheme also requires these
agencies to take reasonable steps to co-ordinate decision-making and delivery of services
regarding children and young persons. Under the proposed scheme, agencies will be
authorised to provide and receive information that would assist decision-making in relation to
children’s services or that would assist in the management of risks to children and young
persons. The provision of information may also be requested by an agency and the agency
that receives the request will be required to comply with it. Provision is made under the
proposed scheme for the safeguarding of information that is shared and for the protection of
persons from liability for providing information under the scheme.

Schedule 2 Amendments relating to recommendations 11.2, 13.1, 13.3, 13.4, 13.9 and
13.12

Schedule 2.1 Amendment of Children and Young Persons (Care and

Protection) Act 1998 No 157

Schedule 2.1 [1] provides that the Director-General of DoCS is required to apply to

the Children’s Court for a care order no later than 72 hours after the child or young

person concerned is removed under the Care Act or after care responsibility for the

child or young person is assumed. At present, such an application is required no later than
the next sitting day of the Court.

Schedule 2.1 [2] requires care applications to the Children’s Court to be

accompanied by a written report in accordance with the rules under the Children’s

Court Act 1987.

Schedule 2.2 Amendment of Children’s Court Act 1987 No 53

Schedule 2.2 [1] and [2] make provision for a new office of President of the

Children’s Court. The person appointed as the President must be a Judge of the

District Court, and will remain a Judge for certain purposes, but will only perform

duties as the President of the Children’s Court while holding that office. Schedule 2.2

[2] also provides for the appointment of a Children’s Magistrate to act as the

President in certain circumstances.

Schedule 2.2 [3]-[5] and [14] confer on the President a role in relation to the

appointment of Children’s Magistrates, the courses of training required to be

undertaken by Children’s Magistrates and the manner in which a Children’s

Magistrate resigns office.

Schedule 2.2 [10] provides for the Children’s Court Clinic (which primarily has

functions under the Care Act in relation to the preparation of assessment reports) to

be established and maintained by the Minister for Health rather than the Attorney

General.

Schedule 2.2 [12] enables the regulations to provide that an appeal under any Act or law in
relation to a decision of the Children’s Court when constituted by the President is taken to be
an appeal to the Supreme Court instead of the District Court.

Schedule 3 Amendments relating to recommendations 23.3, 23.4 and 23.8
Schedule 3.1 Amendment of Commission for Children and Young

People Act 1998 No 146

Schedule 3.1 [3] and [5] extend the definition of child-related employment in Part 7 of the
Commission for Children and Young People Act 1998 (that Part prohibits

certain persons from being employed in child-related employment and requires

background checking for certain kinds of child-related employment).

Schedule 3.1 [8] extends the background checking provisions so that they will also

apply in relation to an adult person who resides in the home of an authorised carer or
children’s service provider (ie the provider of a family day care or home based

children’s service under the Care Act). In the case of an adult person residing in the
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home of an authorised carer the “employer” will be the designated agency that
authorises the carer. In the case of an adult person residing at the home of a children’s
service provider, the licensee of the service will be the “employer”. It will be the duty of the
employer to carry out background checking of the adult person to determine whether it is
appropriate for that person to reside at the home of the authorised carer or children’s service
provider.

Schedule 3.2 Amendment of Community Services (Complaints,

Reviews and Monitoring) Act 1993 No 2

Schedule 3.2 [1] requires Official Community Visitors to provide the Children’s
Guardian with information obtained by the Visitor that the Children’s Guardian

specifies as being relevant to the Children’s Guardian’s functions in accrediting
organisations as designated agencies under the Care Act.

Schedule 3.2 [2] provides that the death of a child (or a child who is a sibling of a

child) who was the subject of a risk of harm report under the Care Act within the

period of 3 years before the child’s death will not be a death that is subject to review

by the Ombudsman under Part 6 of the Community Services (Complaints, Reviews

and Monitoring) Act 1993.

Schedule 3.2 [3]-[5] provide that the Ombudsman is to report to Parliament every 2
years, instead of annually, on the Ombudsman’s work and activities in relation to
reviewable deaths of children and other persons in care.

Schedule 3.3 Amendment of Children and Young Persons (Care and

Protection) Act 1998 No 157

Schedule 3.3 provides that, in order to facilitate the background checking under the
Commission for Children and Young People Act 1998 of adult persons residing in the
home of an authorised carer or licensed provider of a family day care or home based
children’s service, it will be a condition of the carer’s authorisation or the service
provider’s licence under the Care Act to notify the Director-General of DoCS if an

adult person has been residing in the carer’s or licensee’s home on a regular basis for a
period of at least 3 months.

Issues Considered by the Committee

5. The Bill covers a number of issues which fall under the Committee’s functions as
prescribed by s8A of the LRA. However, these arise as a direct result of the
recommendations made in the Report of the Special Commission of Inquiry into Child
Protection Services in NSW which conducted a thorough examination of the current
child protection system and seem reasonable when balanced with the need to effect
better outcomes for child protection.

6. Rights of Children — Schedule 1.1[2] amends the current section 23 of the Care Act to
require reporting to DoCS if concerns exist that a child is at “at risk of significant harm”
rather than “at risk of harm”. This change is a result of the Inquiry’s findings that too
many reports were being made to DoCs which did not warrant the exercise of its
statutory powers and important competing demands were suffering as a result.
Further, other changes within the child protection system such as early intervention
programs and new referral systems aim to still address the needs of children at risk of
harm which are not of a “significant” nature.

7. Right to Privacy - Schedule 1.2 [9] permits the disclosure of the identity of a person
who has made a report to DoCS if the disclosure is made for the purposes of the
investigation. However, this is only in circumstances where it is necessary for the
protection of a child or young person and certification is required that it was not
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practical to obtain the consent of the reporter or gaining consent would prejudice the
investigation of the offence.

Access to Justice — Schedule 2.2 [12] provides that decisions of the Children’s Court
will now be appealed to the Supreme Court rather than the District Court. This is
arguably a more complicated, expensive and lengthy process. However, this is a direct
consequence of replacing the Senior Children’s Magistrate with a District Court judge
as President of the Children’s Court to enhance the standing of the Children’s Court
and ensure a pool of expertise in children’s appeal matters within the District Court.

Issue: Clause 2 — Commencement by Proclamation — Provide the Executive with
unfettered control over the commencement of an Act

9.

The Committee notes that the proposed Act is to commence on a day or days to be
appointed by proclamation. This may delegate to the government the power to
commence the Act on whatever day it chooses or not at all. While there may be good
reasons why such discretion is required, the Committee considers that, in some
circumstances, this may give rise to an inappropriate delegation of legislative power.

10.

Although there may be good reasons why such discretion is required such as
allowing time for appropriate administrative arrangements to be made, the
Committee has concerns about commencement by proclamation and asks
Parliament to consider whether the Bill commencing by proclamation rather than
on assent, is an inappropriate delegation of legislative power.

The Committee makes no further comment on this Bill.
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5. CRIMES (ADMINISTRATION OF SENTENCES)

AMENDMENT (PRIVATE CONTRACTORYS)
BILL 2009*

Date Introduced: 5 March 2009
House Introduced: Legislative Council
Introduced By: Sylvia Hale MLC
Portfolio (Minister The Greens

Responsible):

Purpose and Description

1. This Bill amends the Crimes (Administration of Sentences) Act 1999 to ensure that
contractors are not used for inter-prison transport and to require Parliamentary
approval prior to any correctional centre privatisation; and for other purposes.

Background

2. In August 2008, the NSW Government indicated reforms to the prison system. This
included a proposal announced in the November 2008 Mini-Budget to privatise
Cessnock and Parklea prisons.

3. Currently, the only privately operated prison in NSW is the Junee Correctional Centre.

4, On 17 December 2008, the Legislative Council's General Purpose Standing
Committee No 3 established an inquiry into the privatisation of prisons and prison-
related services. This inquiry is currently holding public hearings. The inquiry will
examine the impact of prison privatisation on: public safety and rates of escape;
incidence of assault on inmates and staff; disciplinary breaches; overcrowding;
prisoner classification levels; rehabilitation programmes, mental health support
services and recidivism rates; and staffing levels and employee conditions.

5. The inquiry is also examining the comparative economic costs of operating public and
private facilities and the impact of privatisation on publicly managed prisons;
accountability mechanisms; future plans to privatise prisons or prison services in NSW
including the Court Escort Security Unit; use and effectiveness of private security
guards in perimeter security of prisons and the experience of privatisation of prisons
and prison services in other Australian and overseas jurisdictions.

The BiIll

6. The object of this Bill is to amend the Crimes (Administration of Sentences) Act 1999:

(a) to prevent the use of contractors for the transport of prisoners, and

(b) to prevent a management agreement for a private operator to manage a
correctional centre from being entered into unless it is approved by both Houses of
Parliament.
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Issues Considered by the Committee

7. The Committee has not identified any issues under s 8A(1)(b) of the Legislation
Review Act 1987.

The Committee makes no further comment on this Bill.
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6. CRIMES (APPEAL AND REVIEW)

AMENDMENT BILL 2009

Date Introduced: 4 March 2009

House Introduced: Legislative Assembly
Introduced by: The Hon David Campbell MP
Portfolio: Attorney General

Purpose and Description

1. The objects of the Bill are:

(a) to amend the Crimes (Appeal and Review) Act 2001 (the principal Act) so as:
(i) to allow an appeal court to set aside a conviction for the purpose of
making an order under section 10 of the Crimes (Sentencing Procedure)
Act 1999, and
(ii) to make it clear that a person may appeal against both a conviction and
sentence, and
(iii) to provide that an appeal against conviction is to be by way of rehearing
on the evidence given in the original Local Court proceedings rather
than on the basis of certified transcripts, and
(iv) to enable an appeal court to remit certain matters to the original Local
Court on an appeal, and
(v) to provide that an appeal against certain suspensions and
disqualifications of driver licences does not automatically result in the
stay of the suspensions or disqualifications, and
(vi) to remove the current requirement that an appeal court direct that costs
be paid to the registrar of a Local Court, and
(vii) to require appeals made to the Land and Environment Court to be
lodged with the Registrar of that Court rather than with the registrar of
a Local Court,

(b) to amend the Crimes (Domestic and Personal Violence) Act 2007 so as:

(i) to require the District Court on certain appeals against orders made
under that Act to make interim apprehended domestic violence orders
or interim apprehended personal violence orders (as the case requires),
and

(ii) to allow a person who has had an application for an apprehended
violence order dismissed in their absence to apply for the annulment of
that dismissal,

(c) to amend the Criminal Procedure Act 1986 to enable certain accused persons

to rely on written pleas instead of attending personally at certain Local Court

hearings,

(d) to amend the Crimes (Domestic and Personal Violence) Act 2007, the Local

Courts Act 1982 and the Local Court Act 2007 to make it clear that the

provisions of the principal Act relating to appeals against conviction apply to

certain appeals under those Acts.

The amendments described above give effect to recommendations that were made in
the report tabled in Parliament in September 2008 as a result of a review of the
principal Act carried out under section 120 of that Act.
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Background

2.

According to the Agreement in Principle Speech, the reforms in this bill have the
objective of clarifying and improving the appeal and review processes from the Local
Court and Children's Court to the District Court, the Land and Environment Court and
the Supreme Court.

The first two items in schedule 1 amend the definition of the terms "conviction" and
"sentence" in the Act to make it clear that a court is authorised to quash the recording
of a conviction when dealing with an appeal against the severity of a sentence. The
amendment overcomes the problem raised in a line of authority in the Land and
Environment Court, most recently expounded in Advanced Abor Service Pty Ltd v
Strathfield Municipal Council [2006] New South Wales LEC 485, in which the court
held that in relation to appeals against sentence it was precluded from quashing the
conviction and imposing a sentencing order that did not include a conviction. The bill
amends section 3 to make it clear that a court when dealing with a severity appeal may
set aside the conviction imposed to make a non-conviction sentencing order.

Item 4 rectifies a technical issue referred to in recommendation 14 of the report.
Section 11 of the Crimes (Appeal and Review) Act 2001 allows a defendant to lodge
an appeal against either the conviction or the sentence. Section 11 does not make
specific provision for a single appeal to be lodged against both the conviction and the
sentence. Where an appeal against the conviction is unsuccessful then technically a
defendant may be precluded from challenging the sentence. This amendment makes it
clear that an appeal may be made against both the conviction and sentence. Items 5,
6, 7 and 10 of schedule 1 of the bill give effect to recommendation 2 of the report.

This recommendation achieves two objectives. Firstly, it ensures that the District Court
is not placed in the position of conducting an original summary defended hearing in
circumstances where there has been no defended hearing in the Local Court. It does
this by creating a right for the District Court to set aside a conviction that has been
recorded in the absence of the defendant or where the defendant initially entered a
guilty plea and remit the matter to the Local Court for a defended hearing. Secondly,
recommendation 2 streamlines the appeal process by providing that if a sentence is
imposed in the absence of the defendant then, if a magistrate declines to annul the
sentence, the defendant cannot appeal that refusal but may lodge a severity appeal
against the sentence in the normal manner. This allows the District Court to bring the
matter to finality on appeal without requiring the District Court to remit the case to the
Local Court to further exercise its sentencing discretion.

Item 17 of schedule 1 gives effect to recommendation 11 of the report by reinstating
during the appeal period any suspension of licence that was in place immediately prior
to the determination of proceedings. When a person is charged with a serious driving
offence such as driving with the mid or high range prescribed concentration of alcohol
or street racing a police officer may suspend the person's licence immediately upon
laying charges against the person. The suspension then remains in force until the court
determines the charge. If the court finds the offence proven then periods of licence
disqualification apply. The underlying purpose of these provisions is to ensure that a
person who is charged with a serious traffic offence is immediately taken off the road
for the protection of the community.
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7. Section 63 of the Crimes (Appeal and Review) Act stays the execution of certain
sentences during an appeal period. The stay ensures that a party is able to seek the
reconsideration of the sentence before the District Court before it takes effect. In
relation to serious traffic offences, the operation of this provision means that a
defendant who has had his licence suspended leading up to the determination of the
case in the Local Court is able to drive during the stay of execution during the appeal
period. This acts contrary to the intention of removing serious traffic offenders
immediately from the road and protecting the community. Item 17 creates an exception
to the stay provision so that the licence sanction remains in force during the appeal
period subject to any order of the appeal court. This provision will commence once the
Roads and Traffic Authority has made adjustments to its systems to record these
outcomes.

8. Schedule 2.1 of the bill makes amendments to give effect to recommendations 4 and 6
of the report. The purpose of these amendments is to improve the protection afforded
to victims of domestic violence when either an appeal or review is made against an
apprehended violence order under the Crimes (Domestic and Personal Violence) Act
2007. If an appeal under section 11A is granted by the District Court then the
apprehended violence order that is in place is annulled and the proceedings are
remitted to the Local Court for a further hearing. During the period between the
annulment and the further hearing in the Local Court the victim is not protected by an
interim apprehended violence order. This potential gap in protection of victims is
addressed by placing an obligation upon the District Court to make an interim order in
favour of the victim unless it is satisfied that it is not necessary to do so. The second
amendment will create a right for a person who is seeking an apprehended violence
order to apply for an annulment of an order dismissing the application if that dismissal
was made in their absence. The change is intended to ensure that a person in need of
protection is not prevented from seeking an apprehended violence order if the case is
dismissed in their absence and their failure to attend was due to illness or
misadventure.

9. The remaining provisions in the bill address a number of other minor technical and
procedural issues identified in the report. They improve the operation of the Crimes
(Appeal and Review) Act by clarifying provisions that were uncertain and modernising
and streamlining provisions that are historic vestiges of the former appeals regime
under the Justices Act 1902. The Crimes (Appeal and Review) Act provides an
effective and efficient framework for parties aggrieved by decisions of magistrates to
seek redress. The District Court finalises more than 90 per cent of all grounds appeals
within 12 months of lodgement and 90 per cent of sentencing appeal within six months
of lodgement. The provisions in this bill will finetune the operation of the Act to ensure
that it continues to provide an effective system for appeals.

The Bill

Clause 1 sets out the name (also called the short title) of the proposed Act.

Clause 2 provides for the commencement of the proposed Act.

Schedule 1 Amendment of Crimes (Appeal and Review) Act 2001 No 120
Schedule 1 [1] amends section 3 of the principal Act to provide that, when varying
a sentence, an appeal court may set aside a conviction for the purpose of making an
order under section 10 of the Crimes (Sentencing Procedure) Act 1999. The setting
aside of any such conviction for that purpose does not set aside the finding of guilt
that gave rise to that conviction.

Schedule 1 [2] amends section 11 of the principal Act to make it clear that a person
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may appeal against both a conviction and the sentence imposed in relation to that
conviction. Currently, section 11A of the principal Act allows a person who is sentenced while
not present at the Court to apply for the annulment of the sentence and, if the annulment is
not granted, the person may appeal to the District Court against the refusal to grant the
annulment of the sentence.

Schedule 1 [3] amends section 11 of the principal Act to provide that a person who

has an application for the annulment of a sentence dismissed by the Local Court may appeal
to the District Court against the sentence rather than appealing against the refusal to grant
the annulment.

Schedule 1 [4] amends section 11A of the principal Act to remove the right to appeal against
the Local Court’s refusal to grant the annulment of a sentence. Schedule 1 [5] makes a
consequential amendment.

Schedule 1 [6] amends section 18 of the principal Act to make it clear that an appeal to the
District Court against a conviction is to be by way of rehearing on the evidence that was
before the original court rather than on the basis of certified transcripts of the original
proceedings.

Schedule 1 [10] makes a similar amendment to section 37 of the principal Act in relation to
an appeal to the Land and Environment Court against a conviction. Schedule 1 [7] and [11]
make consequential amendments.

Currently, section 20 of the principal Act provides that the District Court may

determine an appeal against conviction by setting aside the conviction or by

dismissing the appeal.

Schedule 1 [8] amends that section to allow the District Court

to determine such an appeal by remitting the matter back to the original Local Court

for redetermination where the conviction was made in the accused person’s absence. The
amendment also provides that the District Court may issue directions in relation to the
redetermination of the matter by the Local Court.

Schedule 1 [12] makes a similar amendment to section 39 of the principal Act in relation to
the Land and Environment Court’s determination of an appeal against conviction.
Schedule 1 [9] and [13] amend sections 34 and 44 of the principal Act, respectively,

to provide that an appeal to the Land and Environment Court is to be lodged with the
Registrar of the Land and Environment Court rather than the registrar of a Local

Court.

Schedule 1 [14] amends section 48 of the principal Act to provide that the Land and
Environment Court may determine an appeal against an order referred to in section

42 (2B) of the principal Act by setting aside the order and making some other order,

by setting aside the order and remitting the matter to the Local Court or by dismissing the
appeal.

Section 63 of the principal Act provides that, on the lodgment of an appeal, certain
sentences and penalties are automatically stayed until the appeal is finally

determined.

Schedule 1 [15] amends that section to provide that the automatic stay

does not apply in respect of the suspension or disqualification of a driver licence if

the licence was, immediately before the suspension or disqualification, suspended

under Division 4 of Part 5.4 of the Road Transport (General) Act 2005 for the

offence to which the appeal relates. The proposed amendment to section 63 of the
principal Act also provides that the appeal court may order that any such suspension

or disqualification be stayed if the court considers it appropriate in the circumstances.
Schedule 1 [16] amends section 72 of the principal Act to remove the requirement

that, on making an order for costs, an appeal court must direct that the costs be paid

to the registrar of the original Local Court to allow the Court to direct that costs are

to be paid directly to the other party to the proceedings.

Schedule 1 [17] amends clause 1 of Schedule 1 to the principal Act to enable the
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Governor to make regulations of a savings and transitional nature consequent on the
enactment of the proposed Act.

Schedule 1 [18] inserts a new Part in Schedule 1 to the principal Act containing a
provision of a transitional nature consequent on the enactment of the proposed Act.

Schedule 2 Amendment of other Acts

Schedule 2.1 Crimes (Domestic and Personal Violence) Act 2007 No 80

Currently, section 84 of the Crimes (Domestic and Personal Violence) Act 2007

provides that an application for the annulment of an apprehended violence order

made by the Local Court or Children’s Court, or an appeal against a conviction or

sentence, is to be made in the same way as an application for the annulment of a
conviction or sentence, or appeal against a conviction or sentence, is made under the Crimes
(Appeal and Review) Act 2001.

Schedule 2.1 [1] amends section 84 of the Crimes (Domestic and Personal Violence) Act
2007 to make it clear that such an application or appeal is to be made in the same way as an
application for the annulment of a conviction, or appeal against a conviction, is made under
the Crimes (Appeal and Review) Act 2001, rather than in the same way as an application for
the annulment of a sentence, or appeal against a sentence, under that Act.

Schedule 2.1 [2] amends section 84 of the Crimes (Domestic and Personal Violence) Act
2007 to allow a person who has had an application for an apprehended violence order
dismissed to apply for the annulment of the dismissal, but only if the person was not in
attendance when the application was dismissed.

Schedule 2.1 [3] amends section 84 of the Crimes (Domestic and Personal Violence) Act
2007 to provide that, if the District Court allows an appeal against the refusal to annul an
apprehended violence order and remits the matter to the Local Court, the District Court is to
make an interim apprehended domestic violence order or interim apprehended personal
violence order unless the Court is satisfied that it is not necessary to do so.

Schedule 2.2 Criminal Procedure Act 1986 No 209

Schedule 2.2 amends section 182 of the Criminal Procedure Act 1986 to provide that a
person who submits a written plea under that section not later than 7 days before the date
that the person is required to attend a Local Court is not required to attend the Court on that
date and is taken to have attended the Court on that date.

Schedule 2.3 Local Court Act 2007 No 93

Schedule 2.3 amends section 70 of the Local Court Act 2007 to provide that an

application for an annulment in relation to an order, or an appeal against an order, is

to be made in the same way as an application for the annulment of a conviction, or

appeal against a conviction, is made under the Crimes (Appeal and Review) Act 2001.
Currently, such an application or appeal is to be made in the same way as an

application for the annulment of a sentence, or an appeal against a sentence.

Schedule 2.4 Local Courts Act 1982 No 164

Schedule 2.4 amends section 64 of the Local Courts Act 1982 to provide that an
application for an annulment in relation to an order, or an appeal against an order, is

to be made in the same way as an application for the annulment of a conviction, or

appeal against a conviction, is made under the Crimes (Appeal and Review) Act 2001.
Currently, such an application or appeal is to be made in the same way as an

application for the annulment of a sentence, or an appeal against a sentence.
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Issues Considered by the Committee

Issue: Schedule 1 [15] — Commencement by Proclamation — Provide the Executive with
unfettered control over the commencement of an Act

10. The Committee notes that the proposed Act is to commence on a day or days to be
appointed by proclamation. This may delegate to the government the power to
commence the Act on whatever day it chooses or not at all. While there may be good
reasons why such discretion is required, the Committee considers that, in some
circumstances, this may give rise to an inappropriate delegation of legislative power.

11. Although there may be good reasons why such discretion is required such as
allowing time for appropriate administrative arrangements to be made, the
Committee has concerns about commencement by proclamation and asks
Parliament to consider whether the Bill commencing by proclamation rather than
on assent, is an inappropriate delegation of legislative power.

The Committee makes no further comment on this Bill.
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7. LAW ENFORCEMENT (POWERS AND

RESPONSIBILITIES) AMENDMENT (SEARCH
POWERS) BILL 2009

Date Introduced: 4 March 2009

House Introduced: Legislative Assembly
Introduced by: The Hon David Campbell MP
Portfolio: Attorney General

Purpose and Description

1.

Part 5 of the Law Enforcement (Powers and Responsibilities) Act 2002 (the principal
Act) sets out powers of police and other persons to enter and search premises under
the authority of a search warrant (in this explanatory note described as a standard
search warrant). Part 5 requires an occupier’s notice to be served on entry to the
premises concerned or as soon as practicable after, unless service is postponed by
the authorised officer who issued the warrant.

The object of this Bill is to amend the principal Act to enable Supreme Court judges to
issue search warrants (called covert search warrants) that, in addition to authorising
the exercise of powers currently able to be exercised under standard search warrants,
also enable specially authorised police officers and staff of the New South Wales
Crime Commission and the Police Integrity Commission to enter and search premises
covertly for the purposes of investigating serious criminal offences.

Service of occupier’s notices in relation to covert search warrants may be deferred for
up to 6 months (with possible extensions up to 3 years) after entry to the premises.

This Bill also amends the principal Act to create new powers to remove computers and
similar devices from premises the subject of any search warrant for up to 7 working
days (or longer on application) for examination and to search computers that are
“networked” to a computer at the premises. The Bill amends the Terrorism (Police
Powers) Act 2002 to enable eligible persons executing covert search warrants under
that Act to exercise similar powers under that Act.

This Bill also makes consequential amendments to other Acts and the Law
Enforcement (Powers and Responsibilities) Regulation 2005.

Background

In the Agreement in Principle Speech the Minister explained the necessity for covert search
warrant powers:

The Bill is part of the New South Wales Government's ongoing commitment to
providing law enforcement agencies with the necessary armoury to respond effectively
to major crime and keep the community safe.

The new scheme recognises that there may be cases in which law enforcement
agencies would benefit from obtaining covert access to premises to obtain intelligence
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or evidence in relation to a serious criminal offence. By conducting a covert search, the
police could monitor the organisation and development of criminal activity without
notifying the suspects that they are under surveillance.

8. Premature notification to a suspect of the existence of an investigation may lead to an
investigation failing, notwithstanding the commission of serious offences. Searches of
clandestine drug laboratories are but one example of where there may be the need to
covertly examine the premises to determine whether the manufacturing process is
sufficiently advanced for the seizure of evidence to occur.

The Bill

Clause 1 sets out the name (also called the short title) of the proposed Act.

Clause 2 provides for the commencement of the proposed Act.

Schedule 1

Proposed Section 46A defines a searchable offence which will generally be an indictable
offence punishable by imprisonment for a period of 7 years or more that will involve various
drug, sexual and other serious offences.

Proposed Section 46B defines an eligible judge as a judge of the Supreme Court who
consents to issue such warrants.

Proposed Section 46C specifies the persons (called eligible applicants) who are
authorised to apply for a covert search warrant. They are police officers authorised

to make applications by a police officer holding the rank of Superintendent or above,
Commissioners or Assistant Commissioners for the New South Wales Crime

Commission and the Police Integrity Commission and members of staff of the New

South Wales Crime Commission and Police Integrity Commission authorised by the
Commissioner for the New South Wales Crime Commission or the Commissioner

for the Police Integrity Commission, respectively. An authorisation may only be

given if the person giving it considers that it is necessary for the entry and search of

the premises to be conducted without the knowledge of any occupier of the premises.
Proposed Section 47A describes the features of, and difference in the authority conferred
by, standard search warrants and covert search warrants. A standard search warrant
authorises an executing officer to enter the subject premises and to search for things
connected with a particular searchable offence. Under the authority of a covert search
warrant, police officers and certain members of the staff of the New South Wales Crime
Commission and Police Integrity Commission may enter the subject premises without the
occupier’'s knowledge, impersonate another person for the purpose of executing the warrant
and may do anything else that is reasonable to conceal anything done in the execution of the
warrant from the occupier. They may also gain access to the subject premises by entering
adjoining and adjacent premises without the knowledge of the occupier of those premises.
Provision is made elsewhere in this Bill for the occupier of the subject and adjoining premises
to subsequently be notified of the entry.

Proposed Section 48 sets out the grounds on which the two kinds of search warrants may
be issued and enables a standard search warrant to be issued instead of a covert search
warrant in specified circumstances. These are where there are reasonable grounds for doing
SO.

Proposed Section 49 specifies that things may be seized and detained in the execution of a
search warrant. It also enables a covert search warrant to authorise placement of things in
substitution for seized things.

Proposed Section 49A authorises the return or retrieval of certain things seized or placed
under a covert search warrant.
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Proposed Section 50 empowers a person executing a search warrant to search a person
found in or on premises entered under a search warrant if the person executing the warrant
reasonably suspects the person of having any thing mentioned in the warrant.

Schedule 1 [14] replaces section 62 of the principal Act with new section 62, which

sets out the information to be contained in an application for a search warrant.

Schedule 1 [16] amends section 63 of the principal Act to make it an offence to give

false or misleading information in a report or occupier’s notice in relation to a search
warrant, knowing it to be false or misleading.

Schedule 1 [20] amends section 65 of the principal Act to require an eligible issuing

officer who refuses to issue a warrant to record the grounds relied on by the officer

to justify the refusal.

Schedule 1 [21] amends section 66 of the principal Act to require a covert search

warrant to specify certain matters.

Schedule 1 [23] amends section 67 of the principal Act so as to alter the current
requirements for service of occupier’s notices in relation to the execution of standard

search warrants and provide for service of occupier’s notices in relation to the

execution of covert search warrants. At present an occupier’s notice is required to be
personally served on an occupier on entry to premises or as soon as practicable after, unless
service is postponed. Service may be postponed on more than one occasion (for up to 6
months at a time). New section 67 (4)—(7) instead require personal service on entry or within
48 hours after entry. If this proves impossible, an eligible issuing officer may make orders to
bring the entry to the notice of the occupier otherwise than by personal service. New section
67 (8) requires service of an occupier’s notice in relation to a covert search warrant as soon
as practicable after the warrant is executed unless it is postponed under new section 67A
Schedule 1 [24] inserts new sections 67A and 67B into the principal Act.

Proposed Section 67A enables an eligible issuing officer to postpone service of an
occupier’s notice in relation to a covert search warrant for an initial period of up to 6

months and on further occasions for up to 3 years in total. An eligible issuing officer

may not postpone service for periods exceeding 18 months in total unless satisfied

that there are exceptional grounds to justify the postponement.

Proposed Section 67B requires an adjoining occupier’s notice to be served on an
adjoining occupier whose property is entered under a covert search warrant within

specified periods, unless service is postponed or dispensed with by the eligible

issuing officer.

Schedule 1 [28] amends section 70 of the principal Act to specifically authorise a

person executing a search warrant to do anything reasonably necessary to render safe any
dangerous article found in or on the premises.

Schedule 1 [29] amends section 72 of the principal Act to authorise the execution of

a covert search warrant by day or by night.

Schedule 1 [33] amends section 73 of the principal Act to provide for the expiry of

a covert search warrant 10 days after the date on which it is issued.

Schedule 1 [40] inserts new section 74A into the principal Act.

Proposed Section 74A requires a person executing a covert search warrant to report certain
matters to the eligible issuing officer who issued the warrant within 10 days after the
execution of the warrant or, if the warrant was not executed, within 10 days after the expiry of
the warrant. A report is also to be provided if premises are entered for the purposes of
returning or retrieving a thing under new section 49A. Copies of reports provided under the
new section are to be given to the Attorney General.

Schedule 1 [42] inserts new sections 75A and 75B into the principal Act.

Proposed Section 75A authorises a person executing or assisting in the execution of a
warrant to bring to and operate electronic and other equipment at the premises for the
purpose of examining things at the premises to determine whether they may be seized and to
remove things from the premises for examination in specified circumstances.
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Proposed Section 75B authorises a person executing or assisting in the execution of a
warrant to operate computers and other equipment at the premises the subject of the warrant
to access data that the person believes on reasonable grounds may be seized under the
warrant and, in certain circumstances, to copy that data or take the data storage device from
the premises.

Schedule 1 [43] inserts new sections 76A and 76B into the principal Act.

Proposed Section 76A provides for applications under Part 5 in respect of covert search
warrants to be dealt with in the absence of the public.

Proposed Section 76B makes it an offence to publish certain applications, reports and
notices concerning search warrants.

Schedule 1 [45] amends section 201 of the principal Act so that it will not require
warnings to be given or evidence to be given of the identity of a police officer in
exercising powers under a covert search warrant.

Schedule 1 [46] and [47] amend section 242 of the principal Act to provide for the
Ombudsman to monitor the operation of provisions of the Act relating to covert

search warrants and to make a yearly report to the Attorney General and the Minister

for Police.

Schedule 1 [48] inserts new section 242A into the principal Act to require the
Commissioner of Police, the Commissioner for the New South Wales Crime

Commission and the Commissioner for the Police Integrity Commission to report
annually on the exercise of powers under covert search warrants by police officers

and members of staff of the New South Wales Crime Commission and the Police
Integrity Commission, respectively.

Issues Considered by the Committee
Trespasses on Personal Rights and Liberties [s 8A(1)(b)(i) LRA]

The Committee has previously commented upon covert search warrants in relation to the
Terrorism Legislation Amendment (Warrants) Bill 2005.

Authorising an eligible person to covertly enter and search premises using such force as is
necessary and to seize, substitute, copy, photograph and record things, and to covertly enter
adjoining premises, as provided under Proposed section 47A,is clearly a significant trespass
on the relevant persons’ privacy and property.

While the argument is made that the public interest must be balanced against personal rights
and liberties, this is the only legislation of its type in Australia. The issuing of covert search
warrants has so far only been allowed under terrorism legislation.

There are some restrictions placed upon the impact of powers under the Bill:

e Covert search warrants are limited to indictable offences punishable by imprisonment
for a period of seven years or more that involve various drug, sexual and other
offences [Section 46A];

e The warrant must be issued by an eligible judge of the NSW Supreme Court [Section
468B];

e Only authorised officers of NSW Police, the NSW Crimes Commission or the NSW
Police Integrity Commission can apply for covert warrants [Section 46C];

e The application can only be made f the applicant suspects on reasonable grounds that
there is, or within 10 days will be, in or on the premises a thing of a kind connected
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with a searchable offence and considers that it is necessary for the entry and search
to be conducted without the knowledge of the occupier of the premises [Section 47A];

It is an offence to knowingly give false or misleading information in a report or
occupier’s notice in relation to a search warrant [Section 63];

The Commissioner of Police, the Commissioner for the NSW Crime Commission and
the Commissioner for the Police Integrity Commission will be required to report
annually on the use of covert search warrants [Section 242A];

The NSW Ombudsman will have the power to monitor the operations of the Act and
make an annual report to the Attorney General and Minister for Police [Section 242].

However the Bill raises significant concerns about trespasses on personal rights and liberties
for the following reasons:

The threshold for invoking the powers is suspicion on reasonable grounds which is not
high enough to ensure that there will not be covert entry and search of premises of
innocent people;

If a search warrant is not served upon the person at the time of entry there is no
opportunity to check whether the occupier and address are correct;

It is not necessary that all or any occupiers of the premises be suspected of any
criminal acts therefore potentially infringing on the rights;

The bill specifically provides for the covert entry of adjoining premises occupied by
people with no suspected criminal activity therefore infringing upon the rights of
innocent persons;

While it is an offence to knowingly give false and misleading information when making
an application, this is a fairly high evidencial threshold to meet. Further, there is no
penalty for being reckless or negligent regarding the truthfulness or accuracy of the
information given;

An applicant is not required to disclose the identity of a person from whom information
was obtained if the applicant is satisfied that to do so might jeopardise the safety of the
person [Section 62(6)]. This section seems overly cautious as the identity of the person
will presumably only be disclosed to a judge of the Supreme Court and its non-
disclosure may make it difficult for the judge to decide how compelling the evidence is
in regard to the need for a covert warrant.

The Committee is concerned that there appears to have been no robust consultation on the
Bill. The initial covert search warrant powers that were introduced under the Terrorism
Legislation Amendment (Warrants) Bill 2005 were done so in relation to the context of the
potentially catastrophic consequences of terrorist activities and a public interest test was
argued. However, these powers cover a large range of indictable offences which need only
attract seven years imprisonment.
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The Committee considers that the broad covert search warrant powers
significantly trespass on personal rights and liberties, particularly in regard to
persons not suspected of serious criminal activity. The Committee also believes
that the Act contains insufficient safeguards to address these. The Committee
therefore refers the matter to Parliament. The Committee has also resolved to
write to the NSW Attorney General inquiring whether any public consultation
was conducted in relation to the Bill and if not, the reasons behind this decision.

10.

11.

The Committee notes that new section 242A requires that annual reports regarding the
use of the warrants be given to the Attorney General and the Police Minister. Section
242A allows that these reports can be combined into the annual reports of the NSW
Police Force, the NSW Crime Commission or the Police Integrity Commission.
However, the legislation does not specify that this must be done and thus does not
give any assurance that they will therefore be made publicly available on an annual
basis. Section 242A(5) requires only that reports are to be tabled in each House of
Parliament as soon as practicable after they are received by the Attorney General.

The Committee believes that given the strength of these new search powers, the
additional oversight afforded by public availability of these reports on a timely basis is
important.

12.

The Committee has resolved to write to the NSW Attorney General inquiring as
to how regularly it is envisaged that reports regarding the exercise of the covert
search powers will be tabled in both Houses of Parliament.

Issue: Clause 2 — Commencement by Proclamation — Provide the Executive with
unfettered control over the commencement of an Act

13.

The Committee notes that the proposed Act is to commence on a day or days to be
appointed by proclamation. This may delegate to the government the power to
commence the Act on whatever day it chooses or not at all. While there may be good
reasons why such discretion is required, the Committee considers that, in some
circumstances, this may give rise to an inappropriate delegation of legislative power.

14.

Although there may be good reasons why such discretion is required such as
allowing time for appropriate administrative arrangements to be made, the
Committee has concerns about commencement by proclamation and asks
Parliament to consider whether the Bill*> commencing by proclamation rather
than on assent, is an inappropriate delegation of legislative power.

The Committee makes no further comment on this Bill.

2 Except as provided by subsection (2): Schedule 1 [18], and Schedule 1 [116] to the extent that it inserts clause
44 into Schedule 1 to the Gaming Machines Act 2001, commence (or are taken to have commenced) on 1
December 2008.
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8. NATION BUILDING AND JOBS PLAN (STATE

INFRASTRUCTURE DELIVERY) BILL 2009

Date Introduced: 4 March 2009

House Introduced: Legislative Assembly
Introduced By: Hon Kristina Keneally MP
Portfolio (Minister Planning

Responsible):

Purpose and Description7

1.

This Bill enables New South Wales to deliver the infrastructure projects funded under
the Nation Building and Jobs Plan of the Commonwealth in accordance with its
obligations under the February 2009 COAG partnership agreement.

Clause 5 states that the Bill applies only to projects funded by the Commonwealth
under the Nation Building and Jobs Plan.

Part 2 establishes the New South Wales Infrastructure Co-ordinator General, who will
be responsible for planning and implementing the timely delivery of the infrastructure
projects. The Bill provides for the establishment of a taskforce consisting of
government and private sector representatives to provide advice on the exercise of
functions by the Co-ordinator General.

Part 3 requires State Government agencies to co-operate with the Co-ordinator
General in relation to infrastructure projects to ensure that the projects are delivered on
time.

Part 4 provides for the Co-ordinator General to take over the delivery of infrastructure
projects on behalf of State government agencies.

Background

6.

This Bill aims to ensure the rapid delivery of infrastructure projects funded by the
Commonwealth to implement the 5 February Council of Australian Governments
[COAG] agreement on the Nation Building and Jobs Plan to help address the impact of
the global economic crisis.

The COAG agreement implements the Rudd Government's $42 billion package to
stimulate the economy and construction.

The Bill will not apply to other infrastructure projects, whether funded by the
Commonwealth or not.

Once the infrastructure projects are completed, the legislation will be repealed. The Bill
establishes a mechanism under which the Act has to be reviewed. Once the Co-
ordinator General is satisfied that the Act is no longer required, he or she will provide a
certificate to that effect and the Governor can then repeal the Act.
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The Bill

10.

11.

12.

13.

14.

15.

The object of this Bill is to ensure the timely delivery in NSW of the infrastructure
projects funded by the Commonwealth under the Nation Building and Jobs Plan to
implement the COAG partnership agreement of 5 February 2009 to reduce the impact
on Australia of the global economic recession.

The Bill:

(a) establishes a NSW Infrastructure Co-ordinator General who will be
responsible for planning and implementing the timely delivery of the
infrastructure projects, and

(b) establishes an advisory Taskforce consisting of government and private
sector representatives, and

(c) requires State government agencies to co-operate with the Co-ordinator
General in relation to infrastructure projects, and

(d) provides for the Co-ordinator General to take over the delivery of
infrastructure projects on behalf of State government agencies, and

(e) enables the Co-ordinator General to streamline the planning and other
approval processes for infrastructure projects.

Project authorisation orders will be able to be made by either the Premier or the
portfolio Minister for the works. Such orders will be made where project delivery
timeframes would not be met by the relevant agency and it is necessary for the Co-
ordinator General to take over the delivery of the project to make sure that it is
delivered on time. If such an order is made, the Co-ordinator General will be able to
exercise all of the functions of the agency in relation to the project. The Co-ordinator
General will also be able to issue directions to the agency, with the concurrence of the
Minister who made the order and after consulting with the agency, and the agency
must then comply with those directions.

This Bill provides that the Co-ordinator General can establish alternative procurement
and tendering frameworks for the infrastructure projects.

Part 5 allows the Co-ordinator General to vary the planning and environmental
approval processes in relation to infrastructure projects to ensure that the projects can
be delivered within the timeframes required by the Commonwealth.

Under clause 23, the Co-ordinator General will be able to exempt a project from the
development control legislation or require an alternative authorisation under clause 24.
The definition of development control legislation is wide to cover any Act, regulation or
instrument that prohibits the carrying out of development or that requires the approval
of any person or body before development is carried out. Where the Co-ordinator
General makes an order that an authorisation is required under part 5, clause 24 sets
out the application and authorisation process. The Co-ordinator General can impose
those conditions on an authorisation deemed appropriate, including requirements to
provide for public notification, environmental protection, heritage conservation,
threatened species protection and bushfire protection. This aims to ensure that
appropriate conditions are imposed on development authorised under part 5.
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Issues Considered by the Committee

Trespasses on personal rights and liberties [s 8A(1)(b)(i) LRA]

Issue: Clause 18 (Part 4) - Acquisition of land on just terms:

16.

Clause 18 (1) proposes that: The State of NSW may, for the purposes of the exercise
of the functions of the Co-ordinator General in relation to an infrastructure project as
authorised by a project authorisation order, acquire land by agreement or compulsory
process in accordance with the Land Acquisition (Just Terms Compensation) Act 1991.

17.

The Committee notes that the acquisition of property be on just terms is an
important safeguard of the right to property. The Committee considers that
clause 18 (1) of Part 4 provides this safeguard by ensuring that any project
authorisation order to acquire land by agreement or compulsory process has to
be in accordance with the Land Acquisition (Just Terms Compensation) Act
1991 so as not to trespass unduly on personal rights and liberties.

Issue: Clause 23 — Property

18.

Under this Clause the Co-ordinator General may declare a specified infrastructure
project exempt from any specified development control legislation. The Committee is
concerned that this may extinguish existing obligations given under other legislation to
notify third parties who may potentially be affected by the proposed development.

19.

The Committee has resolved to write to the Minister for Planning to inquire as to
how the introduction of Clause 23 will affect the rights of third parties to be
notified and allowed to comment upon developments where they may be
impacted by them, particularly in situations where these rights are currently
provided under other planning legislation and instruments.

Issue: Clause 25 (6) of Part 5 — Application of Environmental Planning and Assessment
1979 — Retrospectivity:

20.

Clause 25 (6) reads that: Subsection (2) applies to an environmental planning
instrument made before or after the commencement of this section. Subsection (2)
proposes: An environmental planning instrument under that Act cannot prohibit, require
development consent for or otherwise restrict the carrying out of the infrastructure
project.

21.

The Committee will always be concerned where the law is changed
retrospectively in a manner that may adversely affect any person and considers
clause 25 (6) may trespass unduly on personal rights and refers this to
Parliament.

Non-reviewable decisions [s 8A(1)(b)(iii)) LRA]

Issue: Clause 27 (Part 6) — Protection of exercise of certain functions — excludes merits
and judicial review:

22.

Clause 27 (1) proposes that: This section applies to any of the following functions (a
protected function) conferred or imposed on the Co-ordinator General (or his or her
delegate) or a Minister (a protected person):
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(a) a certification under section 5 that any development is an infrastructure project to
which this Act applies,

(b) the giving of a direction to a government agency under section 11,
(c) the making of a project authorisation order or project divesting order under Part 4,

(d) the declaring of an exemption or giving of an authorisation under Part 5.

23. Clause 27 (2) proposes that: The exercise by any protected person of any protected
function may not be:

(a) challenged, reviewed, quashed or called into question before any court of law or
administrative review body in any proceedings, or
(b) restrained, removed or otherwise affected by any proceedings.

24. Clause 27 (3) reads: Without limiting subsection (2), that subsection applies whether or
not the proceedings relate to any question involving compliance or non-compliance, by
the protected person, with those provisions or with those rules so far as they apply to
the exercise of any protected function.

25. Clause 27 (6) reads: In this section:

Exercise of functions include:

(a) the purported exercise of functions, and

(b) the non-exercise or improper exercise of functions, and

(c) the proposed, apprehended or threatened exercise of functions.

Proceedings includes:

(a) proceedings for an order in the nature of prohibition, certiorari or mandamus or for a
declaration or injunction or for any other relief, and

(b) without limiting paragraph (a), proceedings in the exercise of the inherent jurisdiction
of the Supreme Court or the jurisdiction conferred by section 23 of the Supreme
Court Act 1970,

but does not include any investigation or proceedings under the Independent

Commission Against Corruption Act 1988.

26. The Committee notes the importance of reviewable decisions for protecting

individual rights and in upholding the rule of law. The Committee will always
express concerns if a Bill purports to oust the jurisdiction of the courts
including proceedings in the exercise of the inherent jurisdiction of the Supreme
Court as contained in clause 27 (6) (b).
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27. The Committee is also of the view that clause 27 is very broad, including
whether or not the proceedings relate to any question involving compliance or
non-compliance by a Minister (protected person) or the rules of natural justice
(procedural fairness) as proposed in clauses 27 (3) and (4). The Committee,
therefore, draws Parliament’s attention to the fact that individual rights and
liberties may appear to be unduly dependent on non-reviewable decisions as
proposed in clause 27 (Part 6).

Delegation of legislative powers [s 8A(1)(b)(iv) LRA]

Issue: Clause 29 (2) (Part 6) — Regulations — Henry VIII clauses which allow amendment
of Acts by aregulation:

28. Clause 29 (2) proposes that: The regulations may make provision for or with
respect to restoring the operation of the Environmental Planning and
Assessment Act 1979 in relation to an infrastructure project that would otherwise be
exempted from that Act by this Act and, in particular, for or with respect to:

(a) declaring an authorisation of an infrastructure project by the Co-ordinator General to
be a development consent or other approval under that Act and applying the
provisions of that Act (with any specified modifications) to any such consent or
approval, and

(b) the operation of provisions relating to existing uses and the continuance of lawful
uses in relation to an infrastructure project.

For that purpose, the regulations may also amend that Act to insert provisions into
Schedule 6 to that Act in relation to the application of that Act (before or after the repeal
of this Act) to infrastructure projects carried out under this Act.

29. The Committee notes that clause 29 (2) allows regulations to amend the
Environmental Planning and Assessment Act 1979 by inserting provisions into
that Act’s Schedule 6 (Savings, transitional and other provisions) and allows
regulations to make provisions with respect to restoring the operation of that
Act.

30. This could enable regulations to be made to undermine the operation of that Act,
and in effect, allow amendments of the Act by regulations. Therefore, the
Committee considers this as constituting an inappropriate delegation of
legislative power and refers it to Parliament.

Parliamentary scrutiny of legislative power [s 8A(1)(b)(v) LRA]

Issue: Clause 23 (1) (Part 5) — Approval requirements under other Acts — enabling
declaration in writing to influence the exercise of powers without any obligation for
them to be tabled in Parliament or subject to disallowance:

31. Clause 23 (1) reads: The Co-ordinator General may, by order in writing, declare that a
specified infrastructure project (or an infrastructure project of a specified class): (a) is
exempt from all or any specified development control legislation, or (b) is exempt from
all or any specified development control legislation if the carrying out of the project is
the subject of an authorisation of the Co-ordinator General under section 24.
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32. The Committee is concerned that the Co-ordinator General (or its delegate) may
make a declaration to exempt a specified infrastructure project (or an
infrastructure project of a specified class) from all or any specified development
control legislation, which could in effect be an exercise of legislative powers that
is not subject to disallowance or scrutiny by the Parliament. Therefore, the
Committee refers clause 23 of Part 5 to the attention of Parliament.

The Committee makes no further comment on this Bill.
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SECTION B: MINISTERIAL CORRESPONDENCE — BILLS
PREVIOUSLY CONSIDERED

9. CRIMINAL PROCEDURE AMENDMENT

(VULNERABLE PERSONS) BILL 2007

Date Introduced: 9 May 2007
House Introduced: Legislative Assembly
Minister Responsible: Hon David Campbell MP

Portfolio: Police
Background
1. The Committee reported on this Bill in its Legislation Review Digest 1 of 27 June 2007.

This Bill received assent on 15 June 2007.

2. The Committee also resolved to write to the Minister for Police in a letter of 29 June
2007 and a follow up letter of 24 November 2008, to seek advice on the reason for and
status of the commencement by proclamation.

3. The above letters were forwarded on 3 December 2008 to the Attorney General for his
reply as the legislation fell under the Attorney General’s administration.

Attorney General’'s Reply

4. The Attorney General wrote the following reply in a letter received on 13 February
2009:

In relation to your inquiry as to why this legislation commenced on proclamation rather
than assent, | advise that this legislation contained important protections for
intellectually impaired people when giving evidence in court, such as having a support
person present, and the use of alternative arrangements for giving evidence (such as
CCTV). It was important that the appropriate support agencies were given adequate
notice of the commencement of these provisions to enable them to provide accurate
advice to their clients. In addition, it was considered important to provide the Police
Force, Courts Services and the DPP with adequate time to update their procedures and
policies to ensure the smooth transition of the amendments.

In regard to your second inquiry, | advise that the legislation was assented to on 15
June 2007 and commenced by proclamation on 12 October 2007.

Committee’s Response

| 5. The Committee thanks the Attorney General for his reply.
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28 June 2007

Theo Hon David Campball BP
Minisier for Police

Ground Flaor

a4 Crown Strast

Wallongong MEW 2500

Dear Minister

CRIMINAL PROCEDURE AMENDMENT (VULNERABLE PERSONS) BILL
2007

Pursuant to its abligations under 5 84 of the Legfalalion Rewview Act 1987, the
Commitee has cohnsidered the abowe Bill. The Committee reported on its
consideration of the Bill in ite Legistafion Rewviow Digest Mo 7 of 2007,

The Committee resolved to write to you for advice on the following matters.
Commencement by proclamatlon

The Committee notes that the Criminal! Procedure Amenament {(Vunerahio
FPargons) B 2007 is 1o commenoe on proclamation rather than on assent, |t
acknowledges that there may be good reasons for commencing on
proclamation rathor than assent,

The Commitiee acoardingly seeks pour guvice gx o

1. Why fs the Crrmnal Procedure Armendrmant (Yolnerable Persona)
Biil 2007 to commaonce on procfamation rather than on assent?

2. When is commencement ikely to bo proclfaimed?

Thank you for your allenbon o these matlers. Should you have any further
fquerics, ploase contact Talina Drabsch, Senior Commilles Officer, on 9230
2128 or talina.drabschifpariament. nsw. gov.aul.

Yours sincerely

s, i

Allan Shearan MP
Chair

o 2o et ol Muw Fouch Wales  Mpcquane hmeen - ey W D0 Aaa sl
|.|!|I!FIIJ.1FE POL 220 T i - Larstlle D050 8270 X257 - Frnl I'.'é:'.—i.ll.l."l.'.I“."'.k'r-‘:_'.\:FI.IT.J.ﬂl'l‘.E.-II'." AL

No 2 — 10 March 2009 49



Legislation Review Committee

HE'™ SOUTH 'WaALEE

ATTORMNEY GENERAL

RECEIVED
Mr Allan Shearzn MP T-3 FEB 20M0
Chair, Legislaiion Review Commites -
Farliament of Mew South Wales LEGISLATION REVIEW
Maecouarie Street COMMITTEE

SYOMEY MEVWY 2000

Dear hr Shearan.

| vafer to carrsspondence dated 28 June 2007 and 24 Movember 2008 that you
fomnvarded to the Minisier for Polies in relation to the Criminal Procedune Arendment
{Viinerable Perzanys) GiF 2007

&3 i legislation comes under my admimisbration, the Minister for Police forwarded
copies of your conaspondence to my office on 3 Decsmiber 2008,

In relation to your inquiry as Lo wiwy this legislation commensed on proclamation
rather than assent, | advise that this legislation contained important protections for
irtellectually impaired people when giving evidencs in cowrt, such a3 having a
suppaort person presant, and the use of allemative arrangerents for giving avidance
(such ms COTYY. M wasz imporkant that the appropriate supporl agencies were given
adequate notice of the commencement of these provisions to enabk: thent to
provide aceurate advice to their clients. In addition, it was considered important to
provide the Police Force, Courts Servicas and the DFP with sdequate Hime to update
their procedures and palicies o ensure the smooth trensition of the amendments,

In regard to your seeend induiry, | adviss that the legiefation was azsented to on 15
Jung 2007 and commeneed by proclamation an 12 October 2007

Yours faithfulby

v
Johin H te

Prectal: P3P0 P S50 Sydvery 2208 200 Tedapbares (154 975 497 Tl (113 0338 3600
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10. LIQUOR LEGISLATION AMENDMENT BILL

2008

Date Introduced: 13 November 2008

House Introduced: Legislative Assembly

Minister Responsible: Hon Kevin Greene MP

Portfolio: Gaming and Racing

Background

1. The Committee reported on this Bill in its Legislation Review Digest 14 of 2008. This

Bill was passed by the Parliament on 26 November 2008 and commenced on 3
December 2008.

At its meeting of 24 November 2008, the Committee also resolved to write to the
Minister in a letter of 24 November 2008, to seek advice on the matters of concern
arising from Schedule 2 [1] — amendment of Local Government Act 1993 in relation to
section 642 on the confiscation of alcohol in alcohol-free zones and matters of concern
arising from Schedule 2 [2] and Schedule 2 [4] — amendment of Local Government Act
1993 with regard to the removal of an offence by a penalty notice in relation to
individuals from disadvantaged or marginalised groups.

Minister’'s Reply

3.

5.

The Minister wrote his reply in a letter received on 5 January 2009. The Minister
informed that advice has been sought from the Local Government portfolio in relation
to the amendments.

The Minister advised the following in relation to section 642 Confiscation of alcohol in
alcohol-free zones:

...that the previous mandatory warning requirement for alcohol free zones was often an
impediment to police acting quickly to diffuse a potentially volatile situation. Through the
recent amendments, police now have the power to act immediately to confiscate and
dispose of alcohol...The Government’s view is that the requirement to warn a person who
is clearly intoxicated and is either behaving in an anti-social manner or is likely to was
inhibiting the good work that police officers do on a daily basis to keep our communities
safe.

Police and authorised council enforcement officers can still use discretion and give a
warning to a person, who, for example, appears to be unaware of the existence of an
alcohol free zone, or can use other options when dealing with persons from marginalised
groups. The Local Government portfolio has advised that this and other implementation
issues are addressed in police operational procedures that have been developed. Advice
will also be provided to councils in an updated version of the Ministerial Guidelines on
Alcohol Free Zones and other advice issued by the Department of Local Government.

With regard to the omission of sections 647 and 649 and ‘642’ from section 679 of the
amended Local Government Act 1993, the Minister advised that:
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The Government's view is that the confiscation and disposal of alcohol is an immediate
and greater deterrent than the issue of a $22 fine, which | am advised was a course of
action rarely used by police officers...The Government chose not to increase the
penalty because of the potential for that to impact disproportionately on individuals from
disadvantaged or marginalised groups. Given that penalty notices were rarely issued
and that the emphasis has been on confiscation, the removal of the penalty notice
option should not change the potential for escalation of incidents that are currently dealt
with by police officers.

Committee’s Response

| 6. The Committee thanks the Minister for his reply.
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24 Novembaor 2008

Our Rel: LRC 2870

Tha Hon Kevin Greane MP

Minister lor Gaming and Racing
Level 36 Governor Macguarie Tower,
1 Farrer Place,

SYDMEY MSW 2000

Cear Minister

Liguor Legislation Amendment il 2008

FPursuant to its oblinstions under s 8A of the Legisfation Rewviow Act 1987, the
Commillee has considered lhe gbove Bill. The Committee will be reporling its
canzidaration of tha Bill in its Lagizlafion Rawew Digast Mo ¥4 of 2008,

The Cemmittee resolred to write: to you for advico on the fallowing mattors of
COncern.

Schedule 2 [1] — amendment of Local Government Act 1592 — proposad
section 632 Confizcation of alcohol in alcohol-free zonas:

The Commitkee is concemed that in the absence of an offence attracting a
penalty notice, that the alcobol confiscation and Upping powears proposed for
the police or enfarcement officers in alcohol-free zones under the new section
42 may constitute as cppressive official powers which could trespass unduly
an personal righls and liberdies.

The Committee alze holds concerns that thore will be no requirement to wam
the person that they are in an aloohol-free zone and that their alcohol may be
seized or may be immedialely disposed if the person is drnking in the alechol-
free zone, ar if the officer has reasonable cause o believe hal the person iz
aoout to drink, or has bean recently drinking alcahol in the alcohol-fres zane,

The Commiltes would, therefore. sppreciate more information on why such a
warming is no longer reguired I the praposed section G642,

Partiarne i oo bew v WSies - Bl
Tetlopeie G120 6130 3308 - mzeimela R LU0

iw Some o Sl A8 L0 Ausmain
Lol palcion miew S iz mes rsmgze
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24 Movermbar 2008

Qur Ref: LRC 2370

Thz Hon Kevin Groene MP

Minislar for Gaming and Racing
Lewvel 36 Governor Macquarie Tower,
1 Farrar Flaca,

EYDOMEY NSW 2000

Dear Minister

Liguor Legislation Amendment Biff 2008

Pursuant to its obligations under s 84 of the Logisiofion Rewview Act 1987, the
Cormmilles has considered the above Bil. The Committes will be reporting its
consideration of the Bill in ts Cegisfatfon Rewiew Diges! No 14 of 2008,

The Committee resalved fo write to you for advics on the following malters of
concernn.

Schadule 2 [1] — amandment of Local Government Aet 71992 — proposed
section 642 Confiscation of alcahol in alcohol-fres zonas:

The Committes is concerned that in the sbsence of an offence attracting a
penalty notlce, that the alcohal confliscation and tipping powers proposed for
tha police or enforcemant officers in alcchal-free zones under the new seclion
642 may constitute as opprassive official powers which could trespass unduly
on personal rights and liberies.

The Committes alsa holds concems that there will be noe requiremenlt Lo warn
the perscn that they are in an alcohcl-fres zonae and that their acohol may be
Sefzed or may be immediately disposed if the person i= drinking n the alcohol-
free Foneg, of If the officer has reasonable cause o believe that the person is
about to drink, or has baen recantly drinking alcahaol In the alsehal-free 2one.

The Commillee would, therefors, appreciate more information on why such a
warning is oo longer required In the proposed seclion 842,

aartlanrnn ol i S b Wales - Wacyuine Steees - Sydoey mew L 5
Tewpbuar 00T 9230 3508 - Lactmile (08 L5100 R%E - Finail loggsdativn ot parliament. s go au
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Schadule 2 [2] - amendment of Local Government Act 1983 — omit
seciions 647 and 649; and Schedule 2 [4] = omif “842” from section G679
{1} Penalty notives for ceértain offences:

The Gommitfes notes that the currant Local Govemment Act undar saction
856 (guidelines for alcohol-frea zones), provides for the inclrsion of a list of
names oi the councils that are required to advise the Anti-Dlscdminaton
Board wnder section G444 (3, where the Beoard may make any
represenialions or chyschions within 40 days, This reflects the recognition that
tha operatlon of aleohol-froe 7oncs may sometimes have the potentisl o
impact differantially or disproportionately on memb&r&. from marglnﬂ]lbed
graups.

Tharefore, the Committes s concerned that the proposed removal of an
offcnce by & penalty notice may lead to escalsted incidents or confrontational
circurnstances ansing from the enforcement of 1he new seclion 542, whickh will
no longer reguire @ waming 0 the concerned Individual in the alcohol-free -
zéhe. This may lead to the vninfendad consaguanca of increasing arrests in
the ahsance of an =siternative cption to serve & penalty notice, which may
impact disproportionately on individuals rom disadvariaged grodps such as
thosz already documented In publlshed research by the NMSW Bursau of
Crirme Statlatles and Ressarch as wall as by othars. Tha Cammittee would like
ary infarmation which vou may have received from the Minister for Pollee on
the likgly offects of the sbove smendmenls In respect of the potantial to
incresse  police  arrests for  Incidents escalating ©F arising frem the
erforaement of the new section $42 {rather than the altormefive option of a
peralty notice which waould ne longer be availatile under the Bill).

The Commillze would ke to know how the abowve concerns coukd ba
addressed espesially with individuals from disadvantaged or marginalised
groups such as Indigenous pecple, young people, people who are homeless,
and thoso with meantal kealth, drug andfor slcohol related problems-that may
be highly visible and tend fo use public space {including alcohol-frec 2angs) in
the absence of the alternsfive option of a penaity notice,

Thank you for your desistance in providing wour advice and the requastedd
Informatian, If you should have -any quasticn, please contact Cathering
thsc:-n tha Eommitte»a Managcr on 9330 2038 or by .email:

Yours sincerely
lﬁeﬂdﬂh- ;‘faif-hu_

Allzn Shearan MP
Chalr
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MIMISTER FOR GAMING ANT RADING
MINISTER FOR S20RT AND RECREATION

fr Allan Shearan MP

Chair

Legizlation Revisw Contmittes
Parliarnent al New South Wales
Macquarle Street '
SYDNEY MEW 2000

Demr Mr Shearan MEP

| refer fo youor recent letler secking Inflormation in regard to the Liguor Loegisiafon
Amendmcit Bilf 2008,

As you wiould he aware, the Bill was passed by the Pariamenl on 25 November 2008,
and commenced an 3 December 2008, | note the Legisiation Raview Committes
seeks advice in regard fo cerrin amendments congained in the Bill.  Those
amendments relate to the operalion of alcohol free vane provisions in the Local
Govemment At 1993,

Advive hoz been scught from the Local Govemment powtfolio in ralation to theae
matters given that the Local Govermmen! Acf 1202 [s adminlstered by that porfolic.

Amendment of Local Government Acl 1293 - Section 642 Confiscation of alcohol
in alcoholfree zones

The Local Governrnent Act 1893 provides the [egizlative powers for logal councils in
MNEW o astablish aleohal free 2ones to promote the safe use of raads, fooipaths and
public car parks withcut intefarance from antl-sockal behaviour caused by publi
drinkers.  Alcohol free zones ara an sary intervention rmeasure fo prevent the
escalatian of rresponsible strect drinking indo incidants wolving sarious crime,

The Government haz acted to strengthen the laws fo improve the enforcement of
alcohal free Zones In respohse taoan increase in alcohol related crime and the findings
from the Bvaloation of Alcohol Free Zones in MSW conducied by the Deparfment of
Local Govarnment.

| am advised that the previous mandatory waming requirerment for alcahol free zones
was often an impediment to police acting quickly o diffuse a potentizlly wlatia
situaficn.  Thraugh the recent ametdments, police now have the power o act
imimediataly to cortiscata and dispose of alcahol.

The community has had in excass of 16 years to become aware of aleohol fres zones.
These zones have been in place i many communiies for many years. The
Govemment's view is that the requirernent o warn a person who is clearly intexitated
and ts elther behaving in an anti-social manner or is highly likely to was inhikiting the
good work that police officers do on a dally basis to Keep cur communities safe,

Lawal 23, Covamne Masnariz Tower. G Farrar Fliacs, Sydney fEW 2000 Tedupicrms: {18 9220 5551 Foosimilo: (025 0220 5540
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2,

Prolice and authorised council enforcarment officars can still use digcretlon and givie 3
warning to a person who, for axample, appears to be unaware of the existance of an
aleohol free zone, or can use other sptions when dealing with perscns from
rmarginslised groups, The Local Govermment portfolio hes advised that this and other
implesmentation |ssues are addressed in police oparational procedures that have been
developed, Advice will also be provided b councils in an updated version of ke
idinistorial Guidelines on Afcohol Free Zopes and other advice issued by Lhe
Department of Local Govermment,

Police and councl aerforcement officers use discretion when enforcing the law on a
daily basis and the Governmant is confident that these amendments provide the
nacessary balance of powers to reduce alcchal related mishahaviour an our streets
while ot unduly trespassing on persenal rights and libertios,

Amendment of Local Government Act 1993 — Omit sectlens 647 and 649, Omit
"g43" from section 679

The Government's view is hat tha corfiscatinn and disposal of aleahal is an immediata
and preater deterrent than the issue of a §22 fine, which | am advised was a courss of
actlon rarsly used by police officers.

The amendmentz in the Logor Lagistetion dmendment Act 2008 support the
Governments pasitlan that sicchol free zones continus to be an Inpartand preventative
enloreemant power for polise and council enforcement officers. The primary detarrant
i the legisiation has abvays been the permanent eonfiseation of the alechal.

Councils and members of the community have besn requesting that the fine be
substantislly increased. The Gowemment considerad thls, but dacided that 2 badter
alternallve s to remnove the fine and strengthen the confiscation and dispos al powers.

The Governmant chose not to increase the penalty bacause of the potential far that to
impact dizproportionately on Individuals from disadvantaged or mamlnalised growps,
Given that penalty notices were ransly issued and thaet lhe emphasis has baan oan
conflsaation, the removal of the penalty natice oplion should net changa the potantial
for escalation of incidents that are currently dealt with by polica officers.

The alcohol fras zone powers aim tu pre-empt more scrious crime and avold the naed
for amrests. However, a5 was previously the case, where a volsfile siluation arises and
mare serlous aclion 18 required, | am advised that police have ofier powars available
to titem undar the Law Exforcerment (Powars and Respansibitities) Act 2002 ard other
lengislation.

The Covemment wants the enforcément of alcohol froe zones o be fooussed on
stopprlng the eacalstion of alcohol fuslled anti-sacial behawiour Nt mone seiddus crime.
lsswing fines and daaling with pecple through penalty notices that often end up being
dealt with by the cour system is not vawed as the moet efficient and effective way of
enforcing the alcohcl free zone legislation.

Yours sincerely

L

Kevid Graene MP
Minister for Gamlng and Racing
Minister for Sport and Recreation
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11. MENTAL HEALTH BILL 2007

Date Introduced: 9 May 2007

House Introduced: Legislative Assembly
Minister Responsible: Hon Paul Lynch MP
Portfolio: Mental Health

Background

1. The Committee reported on this Bill in its Legislation Review Digest 1 of 27 June 2007.
This Bill received assent on 15 June 2007.

2. The Committee also resolved to write to the then Minister Assisting the Minister for
Health (Mental Health) in a letter of 3 July 2007 and a follow up letter to seek advice on
a range of matters of concern arising out of Digest 1 of 27 June 2007.

3. The Minister for Health replied in a letter received on 22 January 2009.
Minister's Reply
4, The Minister wrote the following reply:

| have been advised that a letter, together with a short document addressing each of
the questions raised by the Committee was forwarded to the former Minister Assisting
the Minister for Health (Mental Health) for signature. It would appear, however, that the
correspondence was not forwarded to you at the time. The delay in forwarding the
attached comments is regretted.

5. The Committee notes and refers to the detailed response attached to this report and
enclosed with the Minister’s letter, addressing the issues arising from the 13 questions
raised by the Committee.

6. The attached response addressed the following concerns:

e Entry without warrant and search and seizure without a warrant and the meaning of
‘any such person’ in clause 21 (2);

e Excessive punishment and the scope of provisions and test for a community treatment
order,;

e Excessive punishment and detention of a person as an involuntary patient beyond the
term of a sentence when a person ceases to be a forensic patient and sanction for
failure to comply with a detention or compulsory treatment order relative to the
imposition of the original sentence;

e Fair trial and a person’s right to be heard in any application for compulsory community
treatment order including medication; the interests and needs of such a person if they
were a child, young person or elderly; and the need for representation by an advocate,
legal representative, nominated friend or guardian for a member from a vulnerable
group at such applications;

58 Parliament of New South Wales



Legislation Review Digest

e Vulnerable groups and safeguards to protect their interests around the issue of
informed consent; and in relation to their need for guardians, advocates or nominated
friends with regard to provisions on mental health treatment, psychosurgery and
electro convulsive therapy;

¢ Insufficiently defined administrative powers such as ill defined and wide powers in
relation to section 150 which enables the Mental Health Review Tribunal to be
constituted by a single member;

¢ Non-reviewable decisions by excluding judicial review concerning Schedule 7, section
72 (5); and a reasonable time limit to the judicial review period.

Committee’s Response

7. The Committee thanks the Minister for his reply and his detailed response as attached
to this report.
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PARLIAMENT OF NEW SOUTH WALES
LEGISLATION REVIEW COMMITTEE

3 July 2007
Our RefiLRC

The Hon Paul Lynch MP

Minister Assisting the Minister for Health (Mental Health)
Level 32, Governor Macquarie Tower

1 Farrer Place,

SYDNEY NSW 2000

Dear Mi/pis@ ( (we

MENTAL HEALTH BILL 2007

Pursuant to its obligations under s 8A of the Legislation Review Act 1987, the
Committee has considered the above Bill. The Committee has reported its
consideration of the Bill in its Legislation Review Digest No 1 of 27 June 2007.

The Committee resolved to write to you for responses on the following matters
of concern.

Entry without warrant and Search and seizure without warrant: Clause
21(2) Police assistance. For details, please refer to page 60 of the Legislation
Review Digest No 1 of 27 June 2007.

The Committee notes the wide scope of powers of entry to apprehend the
person but also ‘may apprehend any such person, without a warrant’, and is
cautious of personal rights to liberty and privacy as well as the privacy of other
owners or occupiers in the absence of offending on the part of the person.

The Committee seeks your response regarding:
1. The meaning or wording of ‘any such person’ in the clause.

Excessive Punishment: Clauses 50, 51, 53, 54, 55, 56, 57, 58 and 59 on
community treatment order. For details, please refer to pages 61 to 63 of the
Legislation Review Digest No 1 of 27 June 2007.

The application of the same test or criteria, requirements, form, duration,
operation of and conditions (including medication) for community treatment

Parliament of New South Wales - Macquarie Street - Sydney NSW 2000 - Australia
Telephone (02) 9230 2899 - Facsimile (02) 9230 3052 - Email legislation.review(@ parliament.nsw.gov.au
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orders can be made about a person who is detained in a mental heaith facility
and a person who is not.

The Committee seeks your response regarding:
2. The need to clarify the scope of these provisions; and

3. why the same ftest or criteria, requirements, form, duration and
operation of and conditions for community treatment orders
(including medication) can be made about a person who is not
detained in a mental health facility as a person who is detained?

Excessive Punishment: Schedule 7, Clause 76 Person who ceases to be a
forensic patient may be detained as an involuntary patient. For details, please
refer to page 63 of the Legislation Review Digest No 1 of 27 June 2007.

Compelling a person to be detained as an involuntary patient is a significant
trespass to that person’s rights and liberties.

The Committee seeks your response regarding:

4. Whether there is a need to clarify that if a person ceases to be a
forensic patient, then a detention of that person as an involuntary
patient should not extend unnecessarily beyond the term of a
sentence; and

5. whether there is a need to clarify that any sanction for failing to
comply with detention or compulsory community treatment orders
should not be more severe than the imposition of the original
sentence.

Fair trial: Clause 55 Community treatment order may be made in absence of
affected person. For details, please refer to pages 63 to 64 of the Legislation
Review Digest No 1 of 27 June 2007.

A community treatment order may be made in the absence of the affected
person if the person has been given notice of the application.

The Committee seeks your response as to:

6. Whether there is a need to clarify the importance of the person’s
right to be heard in any application for compulsory community
treatment order (including medication) affecting the person, and

7. how the interests and needs of the affected person if the person
were a child, young person or an elderly would be protected; and

8. whether there is a need to amend the Act to legislate for
representation by an advocate, legal representative, nominated
friend or guardian for a member from a vulnerable group at such
applications.
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Vulnerable Groups:

The Bill did not make much reference or specific provisions to safeguard the
interests or needs of children, young people and the elderly, including the
need for guardians, advocates or nominated friends and around the issue of
their informed consent.

The Committee seeks your response as to:

9. Whether there is a need for clarification on safeguards to protect
the interests and needs of children, young people and the elderly,
including the issue of informed consent and the need for guardians,
advocates or nominated friends.

Vulnerable Groups: Clauses 82 to 86 on mental health treatment,
psychosurgery; and Clauses 87 to 97 on Electro convulsive therapy. For
details, please refer to pages 65 to 66 of the Legislation Review Digest No 1
of 27 June 2007.

The above clauses did not make reference or provide specific provisions to
safeguard the interests or needs of children, young people (including those
aged 14 years or over) and the elderly, including the need for guardians,
advocates or nominated friends and around the issue of their informed
consent with the exception of Clause 104 which did make a specific reference
to a child under the age of 14 years or a person under guardianship.

The Committee seeks your response regarding:

10. Whether there is a need for safeguards to protect the interests and
needs of children, young people (including those aged 14 years or
over), and the elderly, including the issue of informed consent and
the need for guardians, advocates or nominated friends with regard
to the provisions on mental health treatment, psychosurgery and
electro convulsive therapy.

Insufficiently defined administrative powers - lli-defined and wide
powers: Clause 150 (2) and (5) Composition of the Tribunal. For details,
please refer to page 67 of the Legislation Review Digest No 1 of 27 June
2007.

These clauses may create uncertainty. The Committee is concerned that the
scope for one-person Tribunal panels is too wide and that the intention may
not be sufficiently clear to ensure that a full three-person panel sits where
substantial or contested matters are heard and that one-person panels are
limited to only minor, procedural matters.

11. The Committee seeks your response regarding this matter.
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Non-reviewable decisions - Exclude judicial review: Schedule 7, Clause
72 (5) Appeals against decisions of Director-General. For details, please refer
to page 68 of the Legislation Review Digest No 1 of 27 June 2007.

The Tribunal may determine that no further right of appeal may be exercised
before the date on which the person is next reviewed by the Tribunal, and this
excludes from judicial review or merits review by way of a new hearing of any
failure or refusal by the Director-General to grant a forensic patient leave of
absence.

The Committee seeks your response as to:

12. Whether Schedule 7, Clause 72(5) might operate to make personal
rights dependent on non-reviewable decisions by excluding judicial
review; and

13.whether this might be amended by proposing a reasonable time
limit to the judicial review period as an appropriate balance between
a person’s right to challenge the legality or merits by way of a new
hearing of such determinations.

Thank you for your attention to these matters. The Committee looks forward
to receiving your response. If you should have any further queries, please
contact Carrie Chan, Senior Committee Officer, on 9230 2108 or email:
Carrie.Chan@parliament.nsw.gov.au

Yours sincerely

Allan Shearan MP
Chair
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The Hyn, John Della Bosca, MLC
Minister Tor [ealll

Mimister for the Central Coast

Tazgaler of thy Government in the Legislative Couwncil

. RECEIVED
ATDN142
1 72 JAN 2009 20 Jﬂfgﬁﬁg
| Fn gl g
Wr & Shearan MP | LEU'%%}IL%%'EEWEW

Chaimnan
Legislation Revfaw Cammittes
Pardiament of Mew South Walas
KMacquarie Street
SYDHEY M3W 20

Dizar kir Shdaran
Thank you for your correspondence advlslng that he Leglslation Revliew Cormmilee
had to data not received a reply [ 2 previous carrespondensa dated 2 July 2007 in
relation ko the heantal Health Aot 2007

In your earlier comrespondence vou raised g asdes of questions in respeat of the
Mantal Health Act 2007, ariging out of the Committes’s Rapart, dated 27 June 2007,

| have been advised that a |etter, together with a short document addressing each of
the queslions raised by the Commmittee was forwarded fo the former Minister
Assisting the Minister for Health [Mental Health for signature,

It would sppear, howsver, that the correspandence was not forwarded o you at the
time.

The delay in forwarding the attached commants is regrettad.

Yours sinoeeraly

John Délla Bosoa MLG

Lzancl 30 Cionvcrinor b acquarie Tower, 1 Farrer Tlace. Swdnoy TS 2000, A5 naliy
Tel (02)922R4TTT Fuw: (12392254252 L-Mail: ofBcegesmoy,mw. gov.an
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WENTAL HEALTH ACT 2007

ISBUES RAISED BY THE LEGIELATION REVIEW COMMITTEE

Issue: Emtry without warrani and search aad salzive without 3 warrant

The Legistatlan Raviow Commifies Rz raised 2 concern witlh e forms of sachion 27 of e Act,
which allows for police assistance wheere 3 person fas Deah aseasoed by 8 medical praciitionar,
arpufanse officor or fturedifed person as belrg & “menfally I perzan®, and in nesd of
imagluntary cars. They hawve rafsed the folluwing nuestion:

1. The meaning or warding of ‘any such parsan’ In cleuse 31(3),

The reference to “any surh parson” is a eferonce o the gerson referred to In clausa 217 (1331,
thiot is, a parsan who has been essossed by & madical sractifionedacordied parson
ambulam e nfficer ta be a person 0 nagd of deterdion, cantrol and treglment due to the fact thay
ara & "merdally il perzon” (As dalined by section 14 of the Acl). Under section 14, 2 pareon i =
mantally il parzan f thay suggest & menlal illness and are at rizk of scelous barm 40 shemseves
or othare cue to that mental ilinces. The provision reflects cxisling preacslane it the 1980 Act
and ensures pareon’s who fall wilhin this defirition can ba apprehanded and taken Sor Nacsssary
aasessnem, cate, and matment,

fasite: Excessive Fynisharant

the Commities s concarien thal tha fest for a communify treatment aider ia tha 5me
iragpoctive of wihether e pereoa iz, & the e e arder is scught, dotained in a faciiy or
ity By e eorranity. Thay have rafsad ihe foflowing quastions:

2. The mead to olarlly the scope of Hisse provisions

There ia no need for slarfflzaliin. The main tost for valunln care ander e Act is whethet the
Az2mon satisfize tha definition of "mentally I pergan®, alang with &0 asseszment of whether other
Appropriate lass rysiriciive care is avaibable (s seciion 19 in rekadan b deferban, section 53 in
reladion to a community arder). Thie ket allews the spaelfie stuaton of @ patiznt o bo faulared
intz any decision fas Invuluntary treaiment —whathear in e rommunidy or via datanten g
faility.

It i Gl50 important 1o neta thal he purpose of the provisiong fur communily anders is nat o
“punish’, but fo allow sare o bBe provided in the ess reslrh:ve ervironment of tha cemmunity, in
circuimetancas whata the persan may ulhenwise be fored 40 be detalned o A hospital.

3. Why the seme tes! or criferia, requiraments, form, duraiion amnd opcration of and
conditlens far cammmp ity freatment arders (frolivdging medlcstion) can be made ahout a
person who js mot detainad i a mantal healfh facility a& a person who is detainad?

See rosaanse W gqussiicn 2, |0 addition, the durzsion and conditions etz will ne be e s2me in
all casse, ahd will be defarmingd Wy & treatment piar designed Lo address the pabents’ particukar
pircumstanoos oh a cass by caze Dasis.
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dsse; Expessive Punisimeit

The Comimifiee (& concorred et 2 provision gt makes & ol el dizckame Fom farensic
stalus duss rot prevent 8 person Reing dotshed order the ol provisions of fie mantal Reatf
tegtelation may invalve an option fo allew Improper extansion of telr svigined seotenca. ke
s rafzad the Riowing mrsskons:

4. Whether there is a need fo clarify that If a persor ceases to ba a foransic patlang ther a
datertion of tha! person as en invelumtary patiedt shauid mat extend unmacessarily
freyond fe ferm of 3 Senfeice;

The anly purpase of Simuze 76 of Schodule 7 & U ensure that nothing in the foransle provisions
af lhe legiglation would crovend & parson belng dealbwish uncer the civil provisinns of the
keqizlatian, i they wenz in nesd af gngoing care for thelr mantal ilin2ss. | is designed o arsura
that a former forensic patient is not reatad any difierently from 2 nen-farensly galiert who may
bainneed of invaluntary cuta and detenticn,

Thes civil provisions 'n Chaptor 3 provide for inveluntary carc whers 2 pamon 2 a mentally il
person - thet is autfering from a mantal linsss and requinng canz, traatrment of conleal in prder ta
profact themscves ar annther nemeon faiom sericws haznmn. The etk of any sentence a former
forensk: petient may have beon subject tn s fot relevant to the asscssment ol whethsr 3 person
mgals Lhe critsria 2et oot in this dofinilon. Thewe eivil provisiors ame not panal, but dasloned
gimply to allow for detonlien In order ocare and treat a mardally 1l person.

5. witether there iz g need to cfarlfy Mat any serction for feifing fo comply with deteniing
oF COMEBHIFOrY COMMmtinfy treaimrenf orders shoofd not be irore severs thap ihe
i pasfiion of He orlginal senlence.

Tha |Bsuee ra’ser by the Commiltec at pages 8384 have been reviewed, howaver e & fo
"sarctian” inher@nt In this provislon — as aoted above i@ is simaly 8 clrilizslion d0 make it clear
that if & parson no longer hae forensic status, e gensral civil rules will continue 1o apply as they
wolld apply 1 any parsen in the community, The miles b Chapter 3 only allow doetenlicn il
perinn maats clinicalsafoty ertera. Ak awch, they are profoctive and do net Ingarporate punitie
concepts of punlshiment or sarmchizn.

Issnier Falr trial

fihe Commitioe i concerned ihet Community Treatirernd Orelses may be gheen in the obsenca of
the perzan affactad By tham. They hawve rafssd the Bfuwiy nuasiors

G. Whsifiar thare 2 & Need ko clarffy the imporlance of e person’s rigit to be foard In
any application for compAsKry comiudity freatment ardar (Inciudfng meditation),
affecting ifie person, and

Wehill: the: Committees concema are noted, the main raicnale for the change was hat he
pravious semmunity counselling orders, which did require a peron to attend the haearng belare
they cauld b mada or renawad, warz raely used duc o iha Gt thst the pemon corl avoid fio
ardar by simply nat aikending,

The cument provisions e desioned 65 5 means of add ressing his issue, with the balznce beng
that tha Act raguley e individual to 3c previdad with 3 sopy of the appilsation and fhe
peoposed teeatment plan in an aporaphals timefrare price o the hearlng.
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3

¥. how ihe interesis and needs of the affecksd person if the person were A chifd, young
person of Bt elderly wouwld be profactad; and

Sea resporse lo question 3 beloe

8. Whather thare Is 3 nesd o amend ihe Act do fegislate for represantaifon by an
advocale, tegal representalive, nominated flend or guerdien for 8 mentber from a
vuinerahfa group at sucl apoificaiions.

Cluse 3 of Schadule 2 of tho Act reflscts exlsting lerne of the 1880 Act whizh previde: for a Aghl
to legal reprasenlallon fura pabiert or @ person detained ina heepltal whe has 3 matter before
ihe Tribunal. The provision under the 7390 Act ensured lagal reprasanlion wheme a CTO wes
inifated. It is rscognized that the pravisan in the 2007 Aot should have been revisad to Inclela
fhose peecns whe will new ba sublect to cormmunity arders fram the commurily, Thi
Drapailiren| ol Health will be considering acticn ta address (hls, In the meantime, The
Depzntmant ot Health will be congulting will he Lepal Aid Comrmiss ion with a view to guttng In
place mechansms for sueh mpresertation by administmtive means,

This will ansura Ihal Lhe interests of any persan coming bafora the Lribunal fer s ©TO will ha
adequately and Ihdepondenlly eoresenter.

Issire; Vultterable Groups

e Cammities & concermed fhal fore i no special proteclions in the Act for vuinersiie groups
&A1 as chifidran, young paogple g the eideny (such os o vood fo¥ guardiares, momiraled
s o arovned e msee of informed consorf). Fhey have raisod e iowing quealion.

4. Whether there is a need for clarffication on safaguards o profect the inferests and
fmeads of chifffren, yoona people and the eldery, nciuding tha issue of mformed consent
and the need for guardians, advocales oF roivinated frieads.

The terms of the Aot rezagnlze fhat people who are lkely to ke affecied by il — that is people
wha ara mendaly il or mentally disorderad are al! Inharenty vulnersble. The profoctions
avgilable under the Act therafore eover Lhe aniire hody of pengle who may bo affected by ts
provisons, hol jusl padiubar subgroups. Some of thase promactions [neluds:

*  Provision far independent ksgal rapresentation in detention and CTO mattcrs:

»  Recognition of famlly mambes and fiends through dho now provesions e primany
camef”, whare 8 person may nominate a patleulas fiend or refative 5 & coniact diroctly
invalvsd in their care;

= Retertion of ‘he Official Vizltore prugiam, wherghy an indepondent poaicl of persons
appoinied by the Minsler veit facilfize and can advosate to the Minster un behali of
palisnls;

+  Zpaclal provesses prewdding nr peermight by the Meatal Haalth Feviaw Tribumal in relation
o decigions 1o give certain types of trealmanle (such as BCT) o pesons wha coma within
e jurisciclion.

Iszue Vulnerafle Grovps

The: Cormitise i soncarmsed e Act daasz nof make “sufclont reforones or specil prowvisians fo
agfedugr verlei vainerahle grouos. They hove rafsed Ha fallawing qusstions
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10, Whethcr Hrare i= 3 recd For safeguards to profact e Mierests 2id neads of chifdredm,
young people {inciuding ihose aged 14 pears or over), amd the alderly, faclisding the lssus
cf informed conseni and the need for guardfans, sdvocates o poltinated friends with
regard ko the prowsfons on memial bealfh freafment psychosurgery and efeciro
corvulaive therapy.

Saa raspoiss te question 9 above. A8 noted thow the viow is that all pamons coming undst iha
ambit of tha Act raquite supporn and protectizn due to theirvuinerablo status.

Il 19 noled the Commiltee haz inchided in itz concome refercnes o issoss abaut Mformed
nansrnt in migtion to 3pecifc forms of treatment,

In relatler i akesrg comvglaive terapy (or ECTL Divisicn 3 of Part 2 of Chapior 4
containg ceiensive oversight of and review processas for delarmining congen; and
capachy to cohsant. Thasa apply Lo all patiends, far the mesans nated in e renonse o
qquaslicon 9 ahve.

n_relafion o psyehosurgory: This procedura |s a *prablbliad ealmanl” under section B3 ol
Ihe 2007 Acl. As perfomnanee of psyshosurgens will be an offence, no apecific provisions
have been ircluded vis a iz consen: Esuns.

1ssue: nsuiflclontly defined adminisirative powers — i#f dofined wide powers

Fhe Comwmifos iz concamed ag to e ferms of aaciforr 156, which cnable the Mandal Healik
Ravign: Triunal fo be consfituted by & singla member. They fave rslsed e fofouing
Guestions,

19. The Commitiee seeks pour resporse regarding this rrortar.

This issue was canvRssed sxtensively in the Parliament. In the course of the Agresmant In
Pr.ocinle stage of tha Bl an 8 May 2007 . the Min‘ster Assisfing the Minister for Health (Montal
Health) stated:

Under the TIDY Act the brhonal i5 required fo be consBituled by Hhree members,
frgspactive of fie nptva of the maffer hefive & TIVs micans that a Al ponel mos! be
consfifui=g far what se vory ofon simele nlanocutary mailters, cuak a2 Aghing
airahgentenis, aranghy or  ohanging  venues, rating Egresenfation and  simplo
adiourmnants. Clavse TAE of the b creafes fexiaitity fo elffow simple matters suaht a8
thase fo be deal vith by a legal membar of the panc!  fat is, the grasident, 2 dapity-
Arcsidont or anoihce aepoited inwsar—saiting along.

Tha Caovamment recognizes (el ane-parsot pancls shouly Do it o these munor and
aomuiriziraiive makters ond that f is impartont o eNsure SSnsRarency it Mow dasizlons o
consliuting thy parna! s reachad. The Govemment therefore proposcs, 0 corsuifaiion
wilk i ksl to oevelip regolafions using the povrerz in ofanse 100 (5 to ensure that 2
full ree-parson penel sis whors subsfaniizl or corlasted matters corme before B Thaf 3,
the Golarmmen! Moy [Tkt Whe single member will be wsed Ry In procedurs! matiors,
Thars ls the possibtity thai it might be extendsd fo 8 very rosiricted cless of omcngoncy
aitvalioms. That wil be e suwbicct of Aethor dfScossin. W is alko impodsal f Bropbezies
that lirese changes oo Ror affact the conshitution of the tbunal it forersic matters, Ths
omsions In redafion o forensic pationfs fave boon refained and will continus fa raguire
the panel to e fully constituted &y e presicai! or o depo-prasiisns, 8 puoeetiainsd o
atother sotally guatilan tnernber in foransis reviaws,
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The new reaulalions under the klertal Healln Act 2007 will use ssction 150(F) al the Act ko
prescilae he clreumslances whan a three persan panel must ba farmed. Tha Ragukation wil
ideriify catein hasic neanngs wham tha =kills and gqualifizations o sl three parel membaes ang
considered essential, The matters caverad by the regulation will focus on hearings involvirg
rendaw of delenlian, agelealons or BCT, caslzlons in ralalian o CTOs and other medical
treatmant.

i2. Whether Schedute T, Clausa T2} might oparats 1o make parsonal Fights depandant
G Apn-reviewabie decisions by excivoing judicial review, aod

Tha provisin doas nol wiclude judicial reviaw, Under Lhe lageslklion, 2 orensic paliconl will b
reviewed once every & manths by the Mental Health Review Trbunal, This review invalves a re-
considaration of the paticnbs eiiuation, including tems of detention, rolease and conditional
release.

Seotion 72 provides an additional and zcparate appeal from an addiional and scparale providos
fiar the Direclor Gensral e  pprove ceddin foemes of sdave. The lairs of T2(5) weare includad
simgly mllnve the MHET tn deler carsideation af this appgal ot he nest general review Ly ibe
Tribural.

13. whether His mighf Be amended by proposing a reasartable fime it b e Judiclal
review period as an approgrinlte Balance behveen a peraon’s right ta chatlernoge He leoaiify
oF menits by way of & rew heagring of such dererminadions,

Az notedd in the response to quesstion 42, secton F2{5} & simply designed o rscognize shat
thess appeak can be considered ag pant of the regular 6 monthly reviews by the Tricunal,
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12. WATER MANAGEMENT AMENDMENT BILL

2008

Date Introduced: 23 September 2008
House Introduced: Legislative Assembly

Minister Responsible: Hon Phillip Costa MP

Portfolio:

Water

Background

1. The Committee reported on this Bill in its Legislation Review Digest 11 of 2008. This
Bill has now become the Amendment Act (Water Management Amendment Act 2000).

2. At its meeting of 22 October 2008, the Committee also resolved to write to the Minister
in a letter of 28 October 2008, to seek clarification for the form of the proposed section
338D (3) which allows for arrest, without a warrant, of a person who fails to provide
their full name and address to an authorised officer. The Committee was concerned
that this provision may depart from the basic principle that no arrest should be made
without a warrant from a competent court except where felony or breach of the peace
is taking place or is reasonably apprehended.

Minister's Reply

3. The Minister wrote his reply in a letter received on 15 December 2008. The Minister
advised the following:

...it is appropriate for s. 338D (3) to be included in the Amendment Act as there may be
situations unique to the enforcement of the provisions of the Water Management Act
2000 (as with the enforcement of other environmental and local government legislation)
that may require the immediate apprehension of a person. Without the ability to
immediately apprehend those who in certain circumstances refuse to provide, or
provide a false name or address, there is a possibility that someone caught in the act of
committing an offence contrary to the Water Management Act 2000 may not be brought
to justice.

4. The Minister further advised that:

Section 338D (3) of the Amendment Act is identical in terms of the provisions of the
Protection of the Environment Operations Act 1997 and the Local Government Act
1993. The relevant provisions of the Protection of the Environment Operations Act 1997
are also adopted and operate in respect of the National Parks and Wildlife Act 1974
and the Pesticides Act 1999. As such, s. 338D (3) of the Amendment Act does not
depart from the laws of NSW.

Committee’s Response

| 5. The Committee thanks the Minister for his reply.
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PARLIAMTMT 45 NEW 5007 W =5
LEGIS AL UM LD COMRITTES

Tha Hon Phillip Costa MP

Minister for Water

Level 34 Governor Macguarns Tower
1 Farrar Place

SYDMEY 2000

Dear Minister
Water Management Amendment Bill 2008

AL it's mocting on 22 Qctober 2008 my Committes examined Lhis Bill and resolved to
wirite to you concerning proposad section 3380(3). Tho Commitice notes that this
proposed section allows for the amest, without a warrant, of 2 persan whao fails to
provide their full name and address o an aulhorised officer.

This clause represents a departure from the basic prineiple that no amest should ba
made without a warranl lrom a compelent court except where felony or breach of the
peace is taking place or is reasonably apprehended. Adherence 0 such & principle
is impcrtant =0 as to protect against tha pessibility of arbitrary arast as a result of
lhe vesling of the power of arrest in a public official.

The Committee considers that the wide scope of this power has the potential o
lreepass on the personal rights and libertics of the person invalved, My Committes
wiould De grateful for your views on Lhe resgsons for the form of this provision.

Yours sincersly

o Ao

Allan Shearan MP
Chair

Tarznrens of Suw Souch Wales - sacquare Snect Sal ey B 20060 - Ausle
IEkpaame P10 I T - Facsimile £277 230 3702 Erzail legsacen mevem i par amenn s, g
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Minister Phillip Costa MP

= R S

Minfseer for Waler
Minister fior Turdl Afzirs

e ettt Tl : Minister for Begdonal Penvelopmeant
- | 1
MSO0E1TE - '
082717 : 4

bir Allan Shearan MP

Legislative Assembly Public Accounts Committes b

Parllamart Housa
Macquarle Streat’
SYDHEY MSW 2000

Dear hir ﬁ&‘# %Qe@ ]6)!272:)q .

FnaEara
Thank you for your Ieﬁer of 28 Qciober 2008 conceming the provisions of the Waler
Managamart Amendhireirt At 260 "ha Amendment Acl?).

Soctich 338003) of the Amendment Act is identical in terms of the provisions of the
Profaation of the Emdronment Operafions Act 1987 and the Loca) Govemmend Aot 7583,
The relevant provislons of the Profecdfort of ife Envirorment Cperations Aot 13597 are alse
adopted and operate in respect of the Mafional Parks and Widie Acf 7974 and the

T Pesticides Act 1999 A such, 5.3380(3) of the Amentmeni Ack does not depart from the
lawes of MSWY.

I71 vy wiew it is appropriate for 5. 330003 fo be noluded i fne Amengment Aot as thems
mey he siuations unique to the enfercement of the provigions of the VWaisr Msragemant
At 2000 {ma with the enforczmert of other environmentzl and local government
lenlslation) that ay requine he immediate apprehension of a person, YWithowt the abiity to
immediately apprehend these whe in certain circumestances rafuse to pravida, or provide a
false name or address, thare k8 a possibiliity that someane calght in the ast of colimitting
an ofanss contrarny to the Watsr Mensgement Act 2008 may it ba brought to justice.

W you raguire further information on this matter, please contact Ms Louise
Whitlng, Departmental Liaison Officer, in ry ofice on (02) 9228 5055,

Yours sinocerehy
%

The Hen. Phillip Casta MP
Minister for Watar

" Minister far Rural Affairs
Minlster for Regfonal Davelepment

Level 54, Goramos Macauadic Tower, © Fans Plece, fydoey, MEE Austra’la, 2004;
Telephane (0 FERE 5535 * Rw-tobe: (2] DI2E 53B8 » Rl officeEonsta minlsen g, gosns
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Part Two — Regulations

SECTION A: NOTIFICATION OF POSTPONEMENT OF REPEAL OF
REGULATIONS UNDER S 11 OF THE SUBORDINATE
LEGISLATION ACT 1989

Notification of the proposed postponements of the repeal of the: Public Health
(Disposal Of Bodies) Regulation 2002; Public Health (General) Regulation 2002; Public
Health (Microbial Control) Regulation 2000; Public Health (Skin Penetration) Regulation
2000; Public health (Swimming Pools And SPA Pools) Regulation 2000

File Ref: LRC 3022
Minister for Health
Issues

1. By correspondence received 8 December 2008, the Minister advised the Committee
that he is seeking the postponements of the repeal of the above regulations.

Recommendation

2. That the Committee approves the publication of this report to advise the Minister that it
does not have any concerns with the postponements of the repeal of the above
regulations.

Comment
Public Health (Disposal of Bodies) Regulation 2002

3. The Minister has proposed the third postponement of the repeal of the above
Regulation due for staged repeal on 1 September 2009, for the third time.

4. This Regulation deals with the handling of bodies for burial and cremation, the
exhumation of bodies and the keeping of the register of crematoria and mortuaries.

Public Health (General) Regulation 2002

5. The Minister has proposed the third postponement of the repeal of the above
Regulation due for staged repeal on 1 September 2009.

6. This Regulation deals with a range of matters including information provision to
patients with regard to sexually transmissible medical conditions; the keeping of
records about scheduled medical conditions and the notification of test results; and the
control of vaccine preventable diseases.

Public Health (Microbial Control) Regulation 2000

7. The Minister has proposed the fifth (and last) postponement of the repeal of the above
Regulation due for staged repeal on 1 September 2009.
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8.

This regulates the installation and maintenance of air handling systems, water heating
and cooling systems to prevent the spread of disease causing microbes.

Public Health (Skin Penetration) Regulation 2000

9.

10.

The Minister has proposed the fifth (and last) postponement of the repeal of the above
Regulation due for staged repeal on 1 September 2009.

This Regulation defines terms and regulates the hygiene standards and equipment of
premises used for activities that involve penetrating the skin.

Public Health (Swimming Pools and Spa Pools) Regulation 2000

11.

12.

13.

14.

15.

The Minister has proposed the fifth (and last) postponement of the repeal of the above
Regulation due for staged repeal on 1 September 2009.

This regulates the disinfection, cleanliness and inspection procedures for swimming
pools and spas to which the public have access.

The Minister has advised that:

These five regulations are made under the Public Health Act 1991 which is shortly to be
replaced by a new Act. It is therefore considered unnecessarily resource intensive and
duplicatory to consult upon, and remake the existing regulations when the process will
need to be repeated in a short space of time as regulations are developed under the
new Act.

The Minister further advised:
Considerable resources would be required to prepare regulatory impact statements on
these five regulations and on passage of a new Act this process will need to be

repeated. This is considered to be an inefficient use of resources.

Accordingly, the staged repeal of each of these 5 regulations is proposed to be
postponed.
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Notification of the Proposed Postponement of the Repeal of the Road Transport (Safety
and Traffic Management) Regulation 1999

File Ref: LRC
Minister for Roads
Issues
1. By correspondence received 15 January 2009, the Minister advised the Committee

that he is seeking the postponement of the repeal of the above regulation.

Recommendation

2. That the Committee approves the publication of this report to advise the Minister that it
does not have any concerns with the postponement of the repeal of the above
regulation.

Comment
Road Transport (Safety and Traffic Management) Regulation 1999

3. This Regulation is due for repeal on 1 September 2009. The Minister has sought the
postponement of its repeal until 1 September 2010.

4. The Minister has requested the postponement of the repeal of this Regulation since
many of its provisions will be repealed in late 2009 as part of a broader project to
consolidate NSW road transport legislation. He advised that under the project, several
road transport acts will be amalgamated into a single statute, and several regulations
under these acts, including this Regulation, will be consolidated.
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Notification of the Proposed Postponements of the Repeal of the Associations
Incorporation Regulation 1999; Consumer Credit Administration Regulation 2002 (3);
Gas Supply (Gas Meters) Regulation 2002 (3); Motor Vehicle Repairs Regulation 1999;
Retirement Villages Regulation 2000 (5)

File Ref: LRC
Minister for Fair Trading
Issues
1. By correspondence received 3 December 2008, the Minister advised the Committee

that she is seeking the postponements of the repeal of the above regulations.

Recommendation
2. That the Committee approves the publication of this report to advise the Minister that

it does not have any concerns with the postponements of the repeal of the above
regulations.

Comment

Associations Incorporation Regulation 1999

3. As the repeal of this Regulation has already been postponed five times, this
postponement will be effected through the Statute Law (Miscellaneous Provisions)
Bill 2009.

4. The Minister advised that a Bill amending the Associations Incorporation Act 1984

will be introduced into Parliament during the Budget Session in 2009. It would more
appropriate and efficient use of resources to conduct the review of this Regulation
after the passage of these amendments.

Consumer Credit Administration Regulation 2002

5. The Minister has proposed the third postponement of the repeal of the above
Regulation due for staged repeal on 1 September 2009.

6. The Minister advised that the regulation of consumer credit is to be transferred to the
Commonwealth Government. The first stage of this transfer is to take place during
2009 and the second in 2010. NSW legislation will be amended to reflect the
transition. Therefore, it would be more appropriate and efficient use of resources to
conduct the review of the Regulation after the passage of these amendments rather
than before.

Gas Supply (Gas Meters) Regulation 2002

7. The Minister has proposed the third postponement of the repeal of the above
Regulation due for staged repeal on 1 September 2009.

8. The Minister advised that the National Measurement Institute is working on the
development of a new national standard for gas meters to allow pattern approval of
gas meters on a national level. When the new regime is in place, the exemption for
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domestic gas meters under the National Measurement Act 1960 (Cth) will be
removed. This means that the above Regulation will no longer be necessary. The
National Measurement Institute is unable to confirm a definite timeline for the removal
of the exemption so it would be advisable to retain the NSW Regulation beyond 1
September 2009.

Motor Vehicle Repairs Regulation 1999

9. As the repeal of this Regulation has already been postponed five times, this
postponement will be effected through the Statute Law (Miscellaneous Provisions)
Bill 2009.

10. The Minister advised that the Better Regulation Office is currently conducting a
review of the licensing system under the Motor Vehicle Repairs Act 1980. As the
review is likely to lead to amendments or repeal of the Act, it is considered a more
appropriate and efficient use of resources to conduct the review of this Regulation
after the passage of those amendments rather than before.

Retirement Villages Regulation 2000

11. The Minister has proposed the fifth postponement of the repeal of the above
Regulation due for staged repeal on 1 September 2009.

12.  The Minister advised that legislation amending the Retirement Villages Act 1999 is
anticipated to be passed by Parliament. Extensive changes will need to be made to
the Regulations before the amendments to the Act can commence. A commitment
has been given to the Retirement Villages Advisory Council to consult on the
proposed terms of the regulations before drafting instructions, the timetable for
remaking of the Regulation by 1 September 2009 may not be met. Therefore,
postponement of the repeal is requested in case if the replacement Regulation will
not be implemented by 1 September 2009.
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SECTION

B: CORRESPONDENCE ON REGULATIONS

Liguor Regulation 2008

Date of Gazette:

27 June 2008

Commencement: 1 July 2008

Minister Respon

sible: Hon Kevin Greene MP

Portfolio: Gaming and Racing
Background
1. The Committee reported on this Regulation in its Legislation Review Digest 10 of

2008. This Regulation commenced on 1 July 2008.

2. At its meeting of 22 September 2008, the Committee also resolved to write to the
Minister and draw attention to the useful nature of a Regulatory Impact Statement
(RIS) to identify costs arising from this Regulation.

Minister’s

Reply

3. The Minister wrote his reply in a letter received on 5 January 2009:

I note the Committee believes it would be useful if some form of monitoring of costs
arising from the new regulatory system could be considered so as to identify any
procedures that might need to be modified to further improve the system’s operation.

The operation of the new liquor laws and the administrative licensing system is being
closely monitored through processes which engage internal and external
stakeholders, including the public, industry, police, local government and legal
representatives. Costs associated with the new system are a key issue in that
monitoring process.

Fine tuning of the new administrative licensing arrangements is occurring as issues
arise following the commencement of the new laws on 1 July 2008.

Committee’s Response

| 4. The Committee thanks the Minister for his reply.
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MARLIAKCNT OF ROW 50U TR Wal FR
DRI ATICH B 7y SO | ek

Tha Hon Kevin Greene WP

Minister for Gaming and Racing and Minisler lor Sport and Recreation
Level 36, Governor Macquaric Tower

1 Farrer Place

SYDMEY MNSW 2000

Dear Ministar

Liguor Regulation 2008
Our Ref: LRC2792

Tha Lagislation Review Committes at its meeting on the 22 Sepltember 2008
examined this Regulation and resolved to draw your attention to certain obsersations
af the Committes in regard to the requlatory proposal.

The Regulatory Impact Statement (RIS frequently identifies costs to the liquor
industry and to icensees flowing from the paricular provisions of the administrativaly
based regulatory system established under the new Liguar Act. These include costs
arising from mesting and processing procedural requirements sush as the
preparation of Community Impact Statoments,

My Cammitles belisvas il would be useful if your Administration considered putting
in place some form of monitaring of costs ansing oul of lhe new scheme so as to
identify any procedures that might necd to be modificd to further Improve its
operation.

Yours sincaraly

ﬁ".}':dq--- /;:I'II*H‘-(**“M— -

Allan Shearan MP
Chair

Partamens of mew eech Weles - Macgquare Sieeel Sl=oy B 2000 - Sasecha
Tl (130 B30 3306 Paorimile (320 0230 50502 Ll Tt s ioa @ salianent oo,
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L

RECEIVED

28 5 JAN 2009
MINISTER FOR GARING AND RAEFRIZATION REVIEW

RGNS TER FOR SPORT AND RESRESTTOUN

Mir Adlan Shaaran MP

Chair

Lagisiation Feview Committes
Parliament of New Souih YWales
Macouarle Streat

SYDMNEY MSW 2000

W
Crear h}faﬁﬁ; i P

| refer to your recent letter providing advice of cedain observations of the Legislation
Revicew Committes relafing to the Regulalory lmpact Statement for the Liguor
Regtistion 2008

| note the Committee bolizvos i would be usaful I aome fonm of monitadng of costs
anising irom the new regulatory syslem could be considered 50 as ko identify any
pracaduras shat might need to bo modified o furher ngrove the system’s operation,

The aperation of tho new ligquor laws and the administrative licensing system is being
closely monitared thtaugh processes which engage internal and external stakeholders,
dnctuding the public, induslry, police, local government and legal representatives,
Cosls assactated with the new system are a key [ssue in that monitoring process.

Fine tuning of the new administrative licansing armangemeants iz aocourtdng as issues
arise lollowing the commencement of the new laws on T July 2008,

Yours sincaraly
4
44

Keyin Graena MP
Minister for Gaming and Racing
Mnlster for Sport and Recreation

Lewal 36, Covernar Magiuanc Toweer, * Farra Place, Sedpey RS 2000 Telephona: 2] 9726 3209 Facsim be: (0023 S22 bl
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Appendix 1: Index of Bills Reported on in 2009

Digest

Number
Associations Incorporation Bill 2009 2
Barangaroo Delivery Authority Bill 2009 2

Children and Young Persons (Care and Protection) Amendment (Children’s Employment) Bill 2009 | 2

Children Legislation Amendment (Wood Inquiry Recommendations) Bill 2009 2
Crimes (Administration of Sentences) Amendment (Private Contractors) Bill 2009 2
Crimes (Appeal and Review) Amendment Bill 2009 2
Education Amendment (Educational Support For Children With Significant Learning Difficulties) Bill 1
2008*

Food Amendment (Meat Grading) Bill 2008* 1
Law Enforcement (Powers and Responsibilities) Amendment (Search Powers) Bill 2009 2
Liguor Amendment (Special License) Conditions Bill 2008 1
Nation Building and Jobs Plan (State Infrastructure Delivery) Bill 2009 2
Telecommunications (Interception and Access) (New South Wales) Amendment Bill 2008 1
Western Lands Amendment Bill 2008 1
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Appendix 2: Index of Ministerial Correspondence on

Bills

Bill Minister/Member Letter Reply Digest | Digest | Digest
sent received | 2007 | 2008 | 2009
APEC Meeting (Police Powers) Bill | Minister for Police 03/07/07 1
2007
Civil Liability Legislation Attorney General 28/10/08 12
Amendment Bill 2008
Contaminated Land Management Minister for Climate | 22/09/08 | 03/12/08 10 1
Amendment Bill 2008 Change and the
Environment
Crimes (Administration of Attorney General 2/12/07 15
Sentences) Amendment Bill 2008 | and Minister for
Justice
Crimes (Forensic Procedures) Minister for Police 24/06/08 | 6/02/09 9
Amendment Bill 2008
Criminal Procedure Amendment Minister for Police 29/06/07 | 13/2/09 1 2
(Vulnerable Persons) Bill 2007
Drug and Alcohol Treatment Bill Minister for Health 03/07/07 | 28/01/08 | 1 1
2007
Environmental Planning and Minister for Planning 12/06/08 8
Assessment Amendment Bill 2008;
Building Professionals Amendment
Bill 2008
Guardianship Amendment Bill Minister for Ageing, 29/06/07 | 15/11/07 | 1,7
2007 Minister for Disability
Services
Home Building Amendment Minister for Fair 30/10/08 10, 13
Trading
Liguor Legislation Amendment Bill | Minister for Gaming | 24/11/08 | 5/01/09 14 2
2008 and Racing
Mental Health Bill 2007 Minister Assisting 03/07/07 | 22/01/09 |1 2
the Minister for
Health (Mental
Health)
Statute Law (Miscellaneous) Premier 29/06/07 | 22/08/07 | 1,2
Provisions Bill 2007
Terrorism (Police Powers) Minister for Police 03/07/07 1
Amendment (Preventative
Detention) Bill 2007
Water Management Amendment Minister for Water 28/10/08 | 15/12/08 12 2

Bill 2008

82 Parliament of New South Wales




Legislation Review Digest

Appendix 3: Bills that received comments under s 8A
of the Legislation Review Act in 2009

(@)
Trespasses
on rights

(ii)
Insufficiently
defined
powers

(iii)
Non

reviewable
decisions

(iv)
Delegates
powers

v)

Parliamentary

scrutiny

Associations Incorporation Bill 2009

N, R

N, R

Barangaroo Delivery Authority Bill 2009

Law Enforcement (Powers and
Responsibilities) Amendment (Search
Powers) Bill 2009

Liguor Amendment (Special Licence)
Conditions Bill 2008

Nation Building and Jobs Plan (State
Infrastructure Delivery) Bill 2009

Western Lands Amendment Bill 2008

Key
R Issue referred to Parliament

C Correspondence with Minister/Member

N Issue Note
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Appendix 4: Index of correspondence on regulations

Regulation Minister/Correspondent Letter Reply | Digest | Digest
sent 2008 | 2009

Companion Animals | Minister for Local Government 28/10/08 12

Regulation 2008

Liquor Regulation Minister for Gaming and Racing and 22/09/08 | 5/01/09 | 10 2

2008 Minister for Sport and Recreation

Tow Truck Industry | Minister for Roads 22/09/08 10

Regulation 2008
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