PARLIAMENT OF NEW SOUTH WALES

Legislation Review Committee

List of matters considered by the Legislation Review Committee

Functions Regarding Bills

The Committee’s purpose is to assist all members of Parliament to be aware of, and make considered
decisions on, the rights implications of legislation. The Committee does not make specific
recommendations on Bills and does not generally comment on government policy.

The Committee’s functions with respect to Bills as established under section 8A of the Act are as
follows:
(a) to consider any Bill introduced into Parliament, and

(b) to report to both Houses of Parliament as to whether any such Bill, by express words or
otherwise:

(i)  trespass unduly on personal rights and liberties

(i) makes rights, liberties and obligations unduly dependent upon insufficiently defined
administrative powers

(i)  makes rights, liberties or obligations unduly dependent upon non-reviewable
decisions

(iv) inappropriately delegates legislative powers, or
(v) insufficiently subjects the exercise of legislative power to parliamentary scrutiny.
The terms of section 8A are not defined. However, the types of issues the Committee typically
addresses in its Digests include, but are not limited to:
Trespass unduly on personal rights and liberties:
e retrospectivity
¢ self-incrimination and the right to silence
o reversal of the onus of proof
e procedural fairness
¢ rule of law and separation of powers
e extraterritoriality
e strict liability and penalty notice offences
e search and seizure without warrant
¢ confidential communications and privilege
e wide regulatory powers
e access to vote

¢ ability to engage in public life and public elections
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e equal application of laws

o freedom of expression and free speech

¢ freedom of religion and belief

o freedom of contract

¢ right to personal and real property

e privacy and protection of personal information

e right to personal physical integrity

¢ legislative interference in standing judicial matters
Insufficiently defined administrative powers:

¢ insufficiently defined or wide powers
Non-reviewable decisions:

e excludes access to review

¢ limits type of evidence available to a decision-maker

e provides decision-maker is not required to provide reasons for a decision

e decisions made in private
Inappropriate delegation of legislative powers:

e provides the executive with unilateral authority to commence an Act (i.e. commencement by
proclamation)

¢ wide power of delegation

¢ wide regulation-making powers (e.g. creation of offences or setting penalties)

o Henry VIl clauses (clauses that allow amendment of Acts by regulation)

e imposition of tax or levy by regulation
Insufficiently subjects the exercise of legislative power to parliamentary scrutiny

e subordinate legislation not tabled in Parliament and not subject to disallowance

¢ insufficient disallowance period

¢ significant matters which should be set by Parliament (e.g. definitions)

e incorporating rules or standards of other bodies in force not subject to disallowance
In practice, the Committee highlights issues of concern and takes into consideration the potential
reasons for introducing such a provision and any safeguards in place. The Committee determines if

the provisions may be reasonable in the circumstances or should be referred to Parliament for further
consideration.

Under section 8A(2) of the Act, Parliament may pass a Bill whether or not the Committee has reported
on it. However, this does not prevent the Committee from reporting on any passed or enacted Bill.



Functions Regarding Regulations

The Committee's functions regarding regulations are established under section 9 of the Act:

(a) to consider all regulations while they are subject to disallowance by resolution of either or
both Houses of Parliament, and

(b)  to consider whether the special attention of Parliament should be drawn to any such
regulation on any ground, including any of the following:

(i)  that the regulation trespasses unduly on personal rights and liberties
(i) that the regulation may have an adverse impact on the business community

(i) that the regulation may not have been within the general objects of the legislation
under which it was made

(iv)  that the regulation may not accord with the spirit of the legislation under which it was
made, even though it may have been legally made

(v)  that the objective of the regulation could have been achieved by alternative and
more effective means

(vi) that the regulation duplicates, overlaps or conflicts with any other regulation or Act
(vii) that the form or intention of the regulation calls for elucidation, or

(viii) that any of the requirements of sections 4, 5 and 6 of the Subordinate Legislation
Act 1989, or of the guidelines and requirements in Schedules 1 and 2 to that Act,
appear not to have been complied with, to the extent that they were applicable in
relation to the regulation, and

(c) to make such reports and recommendations to each House of Parliament as it thinks
desirable as a result of its consideration of any such regulations, including reports setting
out its opinion that a regulation or portion of a regulation ought to be disallowed and the
grounds on which it has formed that opinion.

The Committee reviews all disallowable regulations which have been tabled in Parliament. However,
unlike Bills, the Committee only reports on those regulations with identified issues under section 9,
rather than reporting on every regulation made.

The Committee may write to the relevant Minister for further information or, as with Bills, refer
particular matters to the Parliament for further consideration. As above, the Committee may also
recommend that Parliament disallow a regulation that has been made.

A summary of the regulations that the Committee considers do not warrant comment are published as
an appendix to the Digest.
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