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Act No. 18, 1905. 
An Act to amend the Small Debts Recovery Act, 1899 ; to 

provide for the collection of fees in a court of petty 
sessions ; and for purposes consequent thereon or incidental 
thereto. [Assented to, 28th September, 1905.] 

BE it enacted by the King's Most Excellent Majesty, by and with 
the advice and consent of the Legislative Council and Legislative 

Assembly of New South Wales in Parliament assembled, and by the 
authority of the same, as follows :— 

Preliminary. 
This Act may be cited as the " Small Debts Recovery short title. 

(Amending) Act, 1905," and shall come into force on the first day of 
October, one thousand nine hundred and five, and shall be construed 
with the Principal Act. 

In this Act— Definitions. 

" Admitted set off" means set off admitted by the plaintiff at the 
time he brings the action. 

" Principal Act " means Small Debts Recovery Act, 1899. 
" Stipendiary magistrate " includes a deputy stipendiary magis- 

trate. 
Other expressions have the meanings given to them in the 

Principal Act. 
The sections and subsections of the Principal Act mentioned Repeal. 

in Schedule One to this Act are repealed : 
Provided that such repeal shall not affect any rules made under 

that Act. ,Turisdict ion. 
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Jurisdiction. 
(1) The jurisdiction of a court established or to be established 

under the Principal Act anywhere in New South Wales is extended to 
include any action for the recovery of any debt or liquidated demand 
not exceeding fifty pounds, whether on balance of account or after 
admitted set-off or otherwise. 

(2) Section twenty-three of the Principal Act is amended by 
inserting the words " fifty pounds " instead of the words " ten 
pounds" in that section. 

Exclusive (3) Provided that where the debt or liquidated demand 
jurisdiction of exceeds thirty pounds, such jurisdiction shall be exercised only by a 
magistrate. stipendiary or police magistrate sitting in some place appointed in 

that behalf by the Governor. . 
() Provided also that this section shall not apply to the 

jurisdiction of one justice of the peace under section eight of the 
Principal Act. 

Subsection three of section eleven of the Principal Act is 
amended by inserting the words " six years " instead of the words 

three years " in that subsection. 
Any doctor of medicine or other legally qualified medical 

practitioner may sue for the recovery of any fees or other remuneration 
as such practitioner in like manner as any surgeon or other person may 
sue for the recovery of any debt or demand under the Principal Act 
and this Act. 

Default summons and procedure thereon. 
Default summons, 7. In any action in a court for the recovery of a debt or liquidated 
See ibid. s. 52. demand with or without interest, the plaintiff may, in lieu of the 

summons mentioned in the Principal Act, cause to be issued a 
summons in the form prescribed by rules made under this Act, and 
until such rules are made, such summons may be in the form of a 
default summons, in the present District Court rules, mutatis mutandis, 
or as near thereto as practicable. 

Service of default 8. A default summons shall when practicable be served personally 
on the defendant: 

See ibid. ss. 52 & 53. Provided that where prompt personal service cannot be effected 
on a defendant, and a stipendiary or police magistrate is satisfied by 
affidavit that reasonable efforts have been made to effect such service, 
and that— 

the defendant wilfully evades service of the summons ; or 
the summons has been served in the manner directed by the 
Principal Act in respect of a summons under that Act, 

such magistrate may order, on such conditions as may be thought fit, 
that the plaintiff may proceed as if personal service had been effected. 

Extension of 
jurisdiction. 

Actions by infants. 

Saving. 

Extension of period 
of limitation. 

Power of medical 
practitioner to sue 
for fees. 
District Courts Act, 
1901, s. 48. 

summons. 



Act No. 18, 1905. 

Small Debts Recovery (Amending). 

Notice of the grounds of defence to an action in which a 
default summons has been issued shall be in writing in the form 
prescribed, signed by the defendant or his attorney, and shall, together 
with an affidavit verifying it, or stating such facts as the court in the 
circumstances deems sufficient in that behalf, be filed in duplicate 
with the registrar. 

The registrar shall forthwith communicate any ground of 
defence so filed to the plaintiff or his attorney by posting the notice to 
or by leaving at his residence or usual place of abode or business. 

If, in such action, the defendant does not within ten days 
after personal service on him of a default summons, or where service 
has not been personal within fourteen days after leave to proceed as 
aforesaid, file notice of grounds of defence and affidavit as aforesaid, 
the plaintiff within three months after the expiration of the time for 
filing such notice, upon filing an affidavit of personal service, or of an 
order of leave to proceed, and an account of what he claims to be due 
to him verified by the oath of the plaintiff, his attorney or agent, may 
have judgment entered up by the court or registrar against the 
defendant for the amount of the claim, and a sum for costs to be 
prescribed. Where judgment has been entered up by the court or 
the registrar under this section, the court may, on the application of 
the defendant, direct the said amount and costs to be paid at such 
times and by such instalments as it may think fit. 

Where in any such action the defendant has filed a notice 
of grounds of defence and affidavit as aforesaid, the action shall go to 
trial at the next sittings of the court held not less than four clear days 
after the day on which such notice was filed. 

The defendant may at any time before judgment, file with 
the registrar notice of grounds of defence and affidavit as aforesaid. 

When such notice and affidavit are filed after the time 
mentioned in section ten, the defendant may be let in to defend— 

(a) if the plaintiff consents in writing thereto ; or 
(1)) by leave of the court upon filing an affidavit disclosing a 

defence on the merits and satisfactorily explaining the neglect, 
and upon such terms as the court thinks fit. 

Ground of defence 
to be in writing 
lodged with registrar. 

District Courts Act, 
1901, s. 62 (4). 

Judg nest In 
default of defence. 
Ibid. s. 54. 

Trial. 

Defence lodged after 
time. 
Ibid. s. 55. 

Setting aside of judgment. 
13. The court, on sufficient cause beino.

° 
 shown at the next Judgment mey be 

sitting of the court or otherwise, may, on such terms as it thinks fit, 844  "ide" 
set aside any judgment entered up in the absence of the defendant, 
or for neglect to file notice of grounds of defence and any execution 
thereupon, and let in the defendant to defend. 

Non-appearance 
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Non-appearance of plaintiff. 
Where plaintiff does 14. If the plaintiff does not appear in any action and the 
not appear be may defendant appears according to the summons, the court may nonsuit be nonsuited. 

the plaintiff or enter a verdict for the defendant. 

Judgment on confession or agreement. 
Statement of 15. (1) In any action— 
confession or 
agreement may be (a) the defendant may sign a statement confessing the amount of 
made, signed. the debt or demand for which the plaint has been issued, or 

any part thereof ; or 
(b) the plaintiff and defendant may sign a statement of any 

agreement upon the amount of such debt or demand, and of 
the terms and conditions upon which the same is to be paid 
or satisfied. 

(2) Any such statement shall be signed in the presence of 
the registrar of the court in which such plaint has been entered, or of 
an attorney, or a justice of the peace. 

Statement received 16. The registrar shall receive such statement of confession or 
by registrar and agreement as aforesaid, and shall, as soon as convenient thereafter, judgment entered up. 

send notice of any such confession to the plaintiff. 
On such statement being so received, and on proof by affidavit 

of the signature or signatures of the party or parties who signed such 
confession or agreement where such signature or signatures were not 
made in the presence of the registrar, the court or registrar may enter 
up judgment in the terms of such statement. 

Where judgment 
given against some 
only of defendants. 

Execution in six 
years without revival 
C.L.P. Act, 1899, 
s. 144. 

Judgment where several defendants. 
In any action for a debt or liquidated demand, judgment 

by default or confession against one or more of several defendants 
shall not preclude the plaintiff from proceeding to judgment and 
issuing execution against any other defendant or defendants, except 
in so far as satisfaction by any of them operates in favour of all. 

Execution. 
During the lives of the parties to a judgment in any 

court, or those of them during whose lives execution may at present 
issue within a year and a day without a scire facias, and within 
six years from the recovery of the judgment, execution may issue 
without a revival of the judgment. 

Interpleader 
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Interpleader. 
19. An .y application under section forty of the Principal Act Application under 

to call before the court the party issuing any process and the secitniozprret. 
claimant of any goods or chattels taken in execution under such 
process, and any order thereupon may, in the absence of the court, be 
made to and granted by the registrar or a justice of the peace. Such 
order so made shall be of the same effect as if made by the court ; and 
the court shall thereupon pronounce its decision and make its orders 
in accordance with the said section. 

20. (1) Where, under section forty-two of the Principal Act, a Property in 

Section 
io
4
n 

°
f bailee. 

2. third person claims any property levied upon, and such claim is 
deposed to as in that section provided, the following additional things, 

possession 

or one of them, shall be done by the claimant before the property is 
released from execution— 

he may deposit with the bailiff an amount equal to the value 
of the property, such amount to be paid by the bailiff into 
court to abide the decision of the court upon the claim ; or 
he may give to the bailiff security to the value of the property. 

(2) The amount of such value and the nature of such 
security shall be agreed upon between the claimant and the bailiff, or 
in case of difference shall be determined by ' some competent person 
appointed by the registrar, and the costs (if any) of such determination 
shall be paid by the claimant and, if the court so orders, may be 
added to the costs of the levy. 

Change of venue. 
21. (1) If a court is satisfied that any action or other proceeding Change of venue. 

therein pending can be more conveniently or fairly tried or determined District Courts Act, 

by some other court, it may order that the venue be changed, and that 1901, a.10.  
the action or proceeding be sent for hearing to such other court. 

If a court or any member of a court is interested in 
the matter of any action or proceeding pending in such court, it shall 
not hear and determine the action or proceeding except with the 
consent of the parties, and shall at the request of the plaintiff order 
that the venue be changed, and that the action or proceeding be 
sent for hearing to the nearest court at which it may conveniently be 
tried or determined. 

Where a venue is changed, the registrar shall forthwith 
transmit by post to the registrar of the court to which the action or 
proceeding is to be sent for hearing all documents in his possession 
relating to the action or proceeding. 

Such last-mentioned court shall appoint a day for the 
hearing, notice whereof shall be sent by the registrar, by post or 
otherwise, to the parties, and shall hear and determine such action or 
proceedin g. Court 
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Court fees to be 
denoted by stamps. 

Court fees not 
charged to 
Government 
departments. 

Process and witnesses 
expenses. 

Court fees. 
The provisions of sections thirty-four, thirty-five, thirty-six, 

and thirty-seven of the Supreme Court and Circuit Courts Act, 1900, 
relating to the collectibn of the fees to be demanded and paid in the 
Supreme Court, shall mutatis mutandis apply to the fees to be demanded 

.and paid in any court of petty sessions acting within the jurisdiction 
conferred by the Principal Act and this Act. 

(1) No Court fees, except fees in respect of the copying of 
documents, payable to a registrar shall be charged to or payable by 
the Government of New South Wales or any department or board 
whose expenditure is paid out of the Consolidated Revenue Fund. 

(2) But the said Government department or board may 
include the amount of such fees in any costs which it may be entitled 
to receive from any person, and may recover the same as if such fees 
had been charged and paid ; and when recovered such fees shall be 
paid to the registrar and accounted for by him as directed by the 
Audit Act, 1902. 

In all actions or proceedings in a court, the court may 
award to the successful - party, by way of costs for court process and 
attendance of witnesses, such sum as in its discretion it thinks fit. 

Attachment of debts. 
Orders under section 	25. Any application under section forty-four of the Principal 
44 of Principal Act. Act to examine a judgment debtor, and any order thereupon may, 

when the court is not sitting, be made to and granted by the registrar 
thereof or a justice of the peace. Any such order so made shall be of 
the same effect as if made by the court, and the court shall cause such 
debtor to be examined under the said section. 

Garnishee orders, 	 26. Any application under section forty-six of the Principal 
es. 46 and 47 of 
Principal Act. 	Act, and any garnishee order and any directions thereunder, and any 

summons under section forty-seven of the said Act may, when the 
court is not sitting, be made to and granted by the registrar thereof or 
by a justice of the peace. Any such order, direction, or summons so 
made shall be of the same effect as if made by the court. 

_Execution. 
Certificate may issue 	27. (1) Where a judgment or order of a coutt of petty sessions 
in respect of unsatis- for the payment of money has been given, signed, or made in favour of fled Judgment or 
order. 	 any person, the registrar, upon the application of such person or of his 

solicitor or agent, shall, on proof that a warrant of execution on such 
judgment or order has been returned unsatisfied in whole or in. part, 
issue and deliver to such person, solicitor, or agent, a certificate in. the 
form of Schedule Two or to the like effect., and shall make a minute or 
memorandum thereof against the entry of the judgment on the cause list. 

(2) 
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Such person may file or cause to be filed the said 
certificate in any district court having  jurisdiction within the district 
of such court of petty sessions, or having jurisdiction where the 
judgment debtor resides. 

Thereupon, without any further or other process, execu-
tion may be issued out of such district court in the same manner as 
upon a judgment or order of such court for the sum mentioned in 
such certificate to be unpaid, together with the fees paid for the 
certificate to the registrar of the court of petty sessions and the fees 
paid in the district court for filing the certificate and issuing execution, 
and the prescribed sum for costs. 

After the issue of such certificate no further proceedings 
shall be taken in the court of petty sessions in respect of such 
judgment or order. 

When such certificate has been filed in the district 
court all the provisions of the District Courts Act, 1901, relating to 
proceedings consequent on a judgment or order given or made in a 
district court shall apply as if the judgment or order of the court of 
petty sessions were a judgment or order of the district. court. 

Certificate may be 
filed in district court. 

Execution may issue 
out of district court. 

No further pro-
ceedings in court of 
petty sessions. 

Provisions of District 
Courts Act to apply. 

Rules. 
28. The Governor may make general rules to be in force in Rules made by 

the several districts for carrying out the provisions of this Act, and Governor. 

the procedure and practice of courts of petty sessions under this Act 
and the Principal Act, and may in and by such rules alter any forms 
in any Schedule to this or the Principal Act. 

Such rules shall have the same force and effect as if they formed 
part of this Act. 

Formal amendments in Principal Act. 
Section sixteen of the Principal Act is amended by inserting 

the words " or a duplicate thereof" next after the word " summons " 
in that section. 

Subsections one and two of section eighteen of the Principal 
Act are amended by inserting the words " carries on business or " 
before the words " usually resides " in those subsections. 

The following amendments are made in sections 
and twenty of the Principal Act :— 

The words " persons jointly liable " are substituted for the 
words " joint defendants " where occurring in subsections 
one, two, and three of section nineteen, or in any subsection 
of section twenty. 
The words " person jointly liable " are substituted for the 
words "joint defendant or joint defendants " in. subsection 
tour of section nineteen,  

Amendment of 
section 16. 

Amendment of 
section 18. 

nineteen Amendments of 
sections 19 and 20. 
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The word. " person " is substituted for the word " defendant " 
in subsections one, two, and three of section nineteen, and 
in any subsection of section twenty. 
The words " any one of " are substituted for the words " any 
of " in subsection one of section nineteen. 
The words " in the action " are substituted for the words " in 
the defence" in subsection three of section nineteen. 

SCHEDULES. 

SCHEDULE ONE. 

I Sections:and subsections of the Principal Act repealed. 
Subsection one of section twenty-one. 
Subsection two of section twenty-two. 
Section twenty-eight. 
Section thirty. 
Section sixty-five. 

SCHEDULE TWO. 
THE SMALL DEBTS RECOVERY (AMENDING). ACT, 1905. 

Certificate of unsatisfied execution on a judgment or order. 
In the Court of Petty Sessions 

for the district of 

Title of 
action and 

date of 
commence- 

mete, 

Form or 
nature of 
action. 

Name, addition, 
and residence 

of party in 
whose favour 

judgment given 
or order made. 

Name, addition, 
and address of 
party against 

whom judgment 
given or order 

made. D
at

e  
of

  ju
dg

-
m

en
t  o

r  o
rd

er
.  

judgme
nt 

 A
bs

tr
ac

t  o
f 

ju
dg

m
en

t  o
r  

or
de

r.  

D
at

e  o
f i

ss
ue

  
of

 fi
.  fa

.  

D
at

e  
of

 re
tu

rn
  

of
 fi

.  fa
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Abstract 
of 

return. 

Amount 
of 

judgment 
or order 

Remarks. 

I certify that this certificate correctly and fully sets forth the particulars of the 
judgment (or order) and of the return unsatisfied of execution issued on such judgment 
(or order) therein described of the Court of Petty Sessions for district of 
sitting under the Small Debts Recovery Act, 1899, and the Acts amending the same. 

Dated this day of 19 . A.B., 
Registrar. 

[6d.j By Authority : WIItIAn APPLEGATE GIILLICK, Government Printer, Sydney, 1905. 
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Act No. 18, 1905. 
An Act to amend the Small Debts Recovery Act, 1899 ; to 

provide for the collection of fees in a court of petty 
sessions ; and for purposes consequent thereon or incidental 
thereto. [Assented to, 28th September, 1905.] 

BE it enacted by the King's Most Excellent Majesty, by and with 
the advice and consent of the Legislative Council and Legislative 

Assembly of New South Wales in Parliament assembled, and by the 
authority of the same, as follows :— 

Preliminary. 
1. This Act may be cited as the " Small Debts Recovery Short title. 

(Amending) Act, 1905," and shall come into force on the first day of 
October, one thousand nine hundred and five, and shall be construed 
with the Principal Act. 

2, 

I have examined this Bill, and find it to correspond in all respects with tie Bill 
as finally passed by both Houses. 	

W. H. WOOD, 
Chairman of C Anmittees of the Legislative Assembly. 



2 	 Act No. 18, 1905. 

Small Debts Recovery (Amending). 

  

In this Act— 
" Admitted set off " means set off admitted by the plaintiff at the 

time he brings the action. 
" Principal Act" means Small Debts Recovery Act, 1899. 
" Stipendiary magistrate " includes a deputy stipendiary magis- 

trate. 
Other expressions have the meanings given to them in the 

Principal Act. 
The sections and subsections of the Principal Act mentioned 

in Schedule One to this Act are repealed : 
Provided that such repeal shall not affect any rules made under 

that Act. 

Definitions. 

  

Repeal. 

 

  

Jurisdiction. 
Extension of 	 4. (1) The jurisdiction of a court established or to be established 
Jurisdiction. 	under the Principal Act anywhere in New South Wales is extended to 

include any action for the recovery of any debt or liquidated demand 
not exceeding fifty pounds, whether on balance of account or after 
admitted set-off or otherwise. 

Actions by infants. 

	

	 (2) Section twenty-three of the Principal Act is amended by 
inserting the words " fifty pounds " instead of the words " ten 
pounds" in that section. 

Exclusive 	 (3) Provided that where the debt or liquidated demand 
jurisdiction of 
stipendiary  Or  police  exceeds thirty pounds, such jurisdiction shall be exercised only by a 
magistrate. 	stipendiary or police magistrate sitting in some place appointed in 

that behalf by the Governor. 
Saving. 

	

	 (4) Provided also that this section shall not apply to the 
jurisdiction of one justice of the peace under section eight of the 
Principal Act. 

Extension of period 	5. Subsection three of section eleven of the Principal Act is 
of limitation. amended by inserting the words " six years " instead of the words 

" three years " in that subsection. 
Power of medical 	 6. Any doctor of medicine or other legally qualified medical 
practitioner to sue 
for fees. 	 practitioner may sue for the recovery of any fees or other remuneration 
District Courts Act, as such practitioner in like manner as any surgeon or other person may 
1901, s. 48. 

	

	sue for the recovery of any debt or demand under the Principal Act 
-and this Act. 

 

Default summons and procedure thereon. 

7. In any action in a court for the recovery of a debt or liquidated 
demand with or without interest, the plaintiff may, in lieu of the 
summons mentioned in the Principal Act, cause to be issued a 
summons in the form prescribed by rules made under this Act, and 
until such rules are made, such summons may be in the form of a 
default summons in. the present District Court rules, mutatis mutandis, 
or -as near thereto as practicable. 	 8. 

Default summons. 
See ibid. s. 62. 
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8. A default summons shall when practicable be served personally 
on the defendant: 

Provided that where prompt personal service cannot be effected 
on a defendant, and a stipendiary or police magistrate is satisfied by 
affidavit that reasonable efforts have been made to effect such service, 
and that— 

the defendant wilfully evades service of the summons; or 
the summons has been served in the manner directed by the 
Principal Act in respect of a summons under that Act, 

such magistrate may order, on such conditions as may be thought fit, 
that the plaintiff may proceed as if personal service had been effected. 

9. Notice of the grounds of defence to an action in which a 
default summons has been issued shall be in writing in the form 
prescribed, signed by the defendant or his attorney, and shall, together 
with an affidavit verifying it, or stating such facts as the court in the 
circumstances deems sufficient in that behalf, be filed in duplicate 
with the registrar. 

The registrar shall forthwith communicate any ground of 
defence so filed to the plaintiff or his attorney by posting the notice to 
or by leaving at his residence or usual place of abode or business. 

10. If, in such action, the defendant does not within ten days 
after personal service on him of a default summons, or where service 
has not been personal within fourteen days after leave to proceed as 
aforesaid, file notice of grounds of defence and affidavit as aforesaid, 
the plaintiff within three months after the expiration of the time for 
filing such notice, upon filing an affidavit of personal service, or of an 
order of leave to proceed, and an account of what he claims to be due 
to him verified by the oath of the plaintiff, his attorney or agent, may 
have judgment entered up by the court or registrar against the 
defendant for the amount of the claim, and a sum for costs to be 
prescribed. Where judgment has been entered up by the court or 
the registrar under this section, the court may, on the application of 
the defendant, direct the said amount and costs to be paid at such 
times and by such instalments as it may think fit. 

11. Where in any such action the defendant has filed a notice 
of grounds of defence and affidavit as aforesaid, the action shall go to 
trial at the next sittings of the court held not less than four clear days 
after the day on which such notice was filed. 

12. The defendant may at any time before judgment, file with 
the registrar notice of grounds of defence and affidavit as aforesaid. 

When such notice and affidavit are filed after the time 
mentioned in section ten, the defendant may be let in to defend— 

if the plaintiff consents in writing thereto ; or 
by leave of the court upon filing an affidavit disclosing a 
defence on the merits and satisfactorily explaining the neglect, 
and upon such terms as the court thinks fit. 	Setting 

Service of default 
summons. 
See ibid. ss. 62 & 63. 

Ground of defence 
to be in writing 
lodged with registrar. 

District Courts Act, 
1901, s. 62 (4). 

Judgment in 
default of defence. 
Ibid. s. 64. 

Trial. 

Defence lodged after 
time. 
Ibid. s. 55. 
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Judgment may be 
set aside. 

Setting aside of judgment. 

The court, on sufficient cause being shown at the next 
sitting of the court or otherwise, may, on such terms as it thinks fit, 
set aside any judgment entered up in the absence of the defendant, 
or for neglect to file notice of grounds of defence and any execution 
thereupon, and let in the defendant to defend. 

Where plaintiff does 
not appear he may 
be nonsuited. 

Non-appearance of plaintiff. 

If the plaintiff does not appear in any action and the 
defendant appears according to the summons, the court may nonsuit 
the plaintiff or enter a verdict for the defendant. 

Judgment on confession or agreement. 

Statement of 	 15. (1) In any action— 
confession or 
agreement may be 	(a) the defendant may sign a statement confessing the amount of 
made, signed. 	 the debt or demand for which the plaint has been issued, or 

any part thereof ; or 
(b) the plaintiff and defendant may sign a statement of any 

agreement upon the amount of such debt or demand, and of 
the terms and conditions upon which the same is to be paid 
or satisfied. 

(2) Any such statement shall be signed in the presence of 
the registrar of the court in which such plaint has been entered, or of 
an attorney, or a justice of the peace. 

Statement received 	 16. The registrar shall receive such statement of confession or 
by registrar and 	agreement as aforesaid, and shall, as soon as convenient thereafter, 
judgmententered up. send notice of any such confession to the plaintiff. 

On. such statement being so received, and on proof by affidavit 
of the signature or signatures of the party or parties who signed such 
confession or agreement where such signature or signatures were not 
made in the presence of the registrar, the court or registrar may enter 
up judgment in the terms of such statement. 

Judgment where several defendants. 

17. In any action for a debt or liquidated demand, judgment 
by default or confession against one or more of several defendants 
shall not preclude the plaintiff from proceeding to judgment and 
issuing execution against any other defendant or defendants, except 
in so far as satisfaction by any of them operates in favour of all. 

Execution. 

Where judgment 
given against some 
only of defendants. 
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Execution. 
18. During the lives of the parties to a judgment in any Execution in six 

court, or those of them during whose lives execution may at present years without revival. 

issue within a year and a day without a scire facias, and within 	Act, 1899, 

six years from the recovery of the judgment, execution may issue 
without a revival of the judgment. 

Interpleader. 
19. Any application under section forty of the Principal Act Application under 

n
i o
cinp 
	f 

ot to call before the court the party issuing any process and the Kt  
claimant of any goods or chattels taken in execution under such 
process, and any order thereupon may, in the absence of the court, be 
made to and granted by the registrar or a justice of the peace. Such 
order so made shall be of the same effect as if made by the court ; and 
the court shall thereupon pronounce its decision and make its orders 
in accordance with the said section. 

20. (1) Where, under section forty-two of the Principal Act, a Property in 
third person claims any property levied upon, and such claim is possession of of bailee. 

deposed to as in that section provided, the following additional things, 
or one of them, shall be done by the claimant before the property is 
released from execution— 

he may deposit with the bailiff an amount equal to the value 
of the property, such amount to be paid by the bailiff into 
court to abide the decision of the court upon the claim ; or 
he may give to the bailiff security to the value of the property. 

(2) The amount of such value and the nature of such 
security shall be agreed upon between the claimant and the bailiff, or 
in. case of difference shall be determined by some competent person 
appointed by the registrar, and the costs (if any) of such determination 
shall be paid by the claimant and, if the court so orders, may be 
added to the costs of the levy. 

Change of venue. 
21. (1) If a court is satisfied that any action or other proceeding Change of venue. 

therein pending can be more conveniently or fairly tried or determined District Courts Act, 
8. by some other court, it may order that the venue be changed, and that 1901, 10. 

 
the action or proceeding be sent for hearing to such other court. 

(2) If a court or any member of a court is interested in 
the matter of any action or proceeding pending in such court, it shall 
not hear and determine the action or proceeding except with the 
consent of the parties, and shall at the request of the plaintiff order 
that the venue be changed, and that the action or proceeding be 
sent for hearing to the nearest court at which it may conveniently be 
tried or determined. 	 (3) 
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Where a venue is changed, the registrar shall forthwith 
transmit by post to the registrar of the court to which the action or 
proceeding is to be sent for hearing all documents in his possession 
relating to the action or proceeding. 

Such last-mentioned court shall appoint a day for the 
hearing, notice whereof shall be sent by the registrar, by post or 
otherwise, to the parties, and shall hear and determine such action or 
proceeding. 

Court fees. 
The provisions of sections thirty-four, thirty-five, thirty-six, 

and thirty-seven of the Supreme Court and. Circuit Courts Act, 1900, 
relating to the collection of the fees to be demanded and paid in the 
Supreme Court, shall mutatis mutandis apply to the fees to be demanded 
and paid in any court of petty sessions acting within the jurisdiction 
conferred by the Principal Act and this Act. 

(1) No Court fees, except fees in respect of the copying of 
documents, payable to a registrar shall be charged to or payable by 
the Government of New South Wales or any department or board 
whose expenditure is paid out of the Consolidated Revenue Fund. 

(2) But the said Government department or board may 
include the amount of such fees in any costs which it may be entitled 
to receive from any person, and may recover the same as if such fees 
had been charged and paid ; and when recovered such fees shall be 
paid to the registrar and accounted for by him as directed by the 
Audit Act, 1902. 

Process and witnesses 	24. In all actions or proceedings in a court, the court may 
expenses. 	 award to the successful party, by way of costs for court process and 

attendance of witnesses, such sum as in its discretion it thinks fit. 

Attachment of debts. 
Orders under section 	25. Any application under section forty-four of the Principal 
44 of Principal Act. Act to examine a judgment debtor, and any order thereupon may, 

when the court is not sitting, be made to and granted by the registrar 
thereof or a justice of the peace. Any such order so made shall be of 
the same effect as if made by the court, and the court shall cause such 
debtor to be examined under the said section. 

26. Any application under section forty-six of the Principal 
Act, and any garnishee order and any directions thereunder, and any 
summons under section forty-seven of the said Act may, when the 
court is not sitting, be made to and granted by the registrar thereof or 
by a justice of the peace. Any such order, direction, or summons so 
made shall be of the same effect as if made by the court. 

Execution. 

Court fees to be 
denoted by stamps. 

Court fees not 
charged to 
Government 
departments. 

Garnishee orders, 
ss. 46 and 47 of 
Principal Act. 

ek 
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• 

Execution. 
27. (1) Where a judgment or order of a court of petty sessions 

for the payment of money has been given, signed, or made in favour of 
any person, the registrar, upon the application of such person or of his 
solicitor or agent, shall, on proof that a warrant of execution on such 
judgment or order has been returned unsatisfied in whole or in part, 
issue and deliver to such person, solicitor, or agent, a certificate in the 
form of Schedule Two or to the like effect, and shall make a minute 
or memorandum thereof against the entry of the judgment on the 
cause list. 

Such person may file or cause to be filed the said 
certificate in any district court having jurisdiction within the district 
of such court of petty sessions, or having jurisdiction where the 
judgment debtor resides. 

Thereupon, without any further or other process, execu-
tion may be issued out of such district court in the same manner as 
upon a judgment or order of such court for the sum mentioned in 
such certificate to be unpaid, together with the fees paid for the 
certificate to the registrar of the court of petty sessions and the fees 
paid in the district court for filing the certificate and issuing execution, 
and the prescribed sum for costs. 

After the issue of such certificate no further proceedings 
shall be taken in the court of petty sessions in respect of such 
judgment or order. 

When such certificate has been filed in the district 
court all the provisions of the District Courts Act, 1901, relating to 
proceedings consequent on a judgment or order given or made in a 
district court shall apply as if the judgment or order of the court of 
petty sessions were a judgment or order of the district court. 

Certificate may issue 
in respect of unsatis-
fied judgment or 
order. 

Certificate may be 
filed in district court. 

Execution may issue 
out of district court. 

No further pro-
ceedings in court of 
petty sessions. 

Provisions of District 
Courts Act to apply. 

Rules. 
The Governor may make general rules to be in force in Rules made by 

the several districts for carrying out the provisions of this Act, and Govern"' 
the procedure and practice of courts of petty sessions under this Act 
and the Principal Act, and may in and by such rules alter any forms 
in any Schedule to this or the Principal Act. 

Such rules shall have the same force and effect as if they formed 
part of this Act. 

Formal amendments in Principal Act. 
Section sixteen of the Principal Act is amended by inserting Amendment of 

the words " or a duplicate thereof " next after the word summons  ,, section 16. 

in that section. 
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Amendment of 
section 18. 

Amendments of 
sections 19 and 20. 

Subsections one and two of section eighteen of the Principal 
Act are amended by inserting the words " carries on business or " 
before the words " usually resides " in those subsections. 

The following amendments are made in sections nineteen 
and twenty of the Principal Act-:— 

The words " persons jointly liable " are substituted for the 
words "joint defendants " where occurring in subsections 
one, two, and three of section nineteen, or in any subsection 
of section twenty. 
The words " person jointly liable " are substituted for the 
words " joint defendant or joint defendants " in subsection 
four of section nineteen. 
The word " person " is substituted for the word "defendant " 
in subsections one, two, and three of section nineteen, and 
in any subsection of section twenty. 
The words " any one of " are substituted for the words " any 
of " in subsection one of section nineteen. 
The words " in the action " are substituted for the words " in 
the defence " in subsection three of section nineteen. 

SCHEDULES. 
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SCHEDULES. 

SCHEDULE ONE. 
Sections and subsections of the Principal Act repealed. 

Subsection one of section twenty-one. 
Subsection two of section twenty-two. 
Section twenty-eight. 
Section thirty. 
Section sixty-five. 

SCHEDULE TWO. 
THE SMALL DEBTS RECOVERY (AMENDING) ACT, 1905. 

Certificate of unsatisfied execution on a judgment or order. 
In the Court of Petty Sessions 

for the district of 

Title of 
action and 

date of 
commence- 

ment. 

Form or 
nature of 
action. 

Name, addition, 
and residence 

of party in 
whose favour 

judgment given 
or order made. 

Name, addition, 
and address of 
party against 

whom judgment 
given or order 

made. D
at

e  
of

 ju
dg

-
m

en
t  

or
  o

rd
er

.  

A
bs

tr
ac

t o
f 

ju
dg

m
en

t o
r  

or
de

r.  

D
at

e  
of

 is
su

e  
of

 fi.
  fa

.  

D
at

e  
of

 re
tu

rn
  

of
 fi.

  fa
.  

Abstract 
of 

return. 

Amount 
of 

judgment 
or order 
unpaid. 

Remarks. 

I certify that this certificate correctly and fully sets forth the particulars of the judgment (or order) and of the return unsatisfied of execution issued on such judgment (or order) therein described of the Court of Petty Sessions for district of 
sitting under the Small Debts Recovery Act, 1899, and the Acts amending the same. 

Dated this 	day of 
	

19 
	

A.B., 
Registrar. 

In the name and on the behalf of His Majesty I assent to this Act. 

FREDK. M. DARLEY, 
Stale Government House, 	 Lieutenant- Governor. Sydney, 28th September, 1905. 
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SMALL DEBTS RECOVERY (AMENDING) BILL. 

SCHEDULE showing the Legislative Assembly's Disagreements from the Legisla-
tive Council's Amendments referred to in Message of19th September, 1905. 

RICHD. A. ARNOLD, 
Clerk of the Legislative Assembly. 

Page 1, Title, lines 1 to 3. Omit " to provide for an appeal from a court of petty 
" sessions to a district court ;"  

Page 2, clause 4, lines 14 to 19. .Reinsert- 
4. (1) The jurisdiction of a court established or to be established under the Extension of 

Principal Act anywhere in New South Wales is extended to include any action for jurisdiction. 
the recovery of any debt or liquidated demand not exceeding fifty pounds, whether 
on balance of account or after admitted set-off or otherwise. 
Page 2, clause 4, lines 22 to 31. Reinsert— 

Section twenty-three of the Principal Act is amended by inserting the Actions by 
words "fifty pounds " instead of the words " ten pounds " in that section. 	infants. 

Provided that where the debt or liquidated demand exceeds thirty Exclusive 
u
.rise

de
la
io
r;  or pounds, such jurisdiction shall be exercised only by a stipendiary or police magistrate j 

pn
i
d 

 

sitting in some place appointed in that behalf by the Governor. 	 police 
magistrate. 

Provided also that this section shall not apply to the jurisdiction of saving. 
one justice of the peace under section eight cf the Principal Act. 

:5283 
	 239— 

NOTE. —These references are to the Council's reprint of the Assembly Bill. 
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SMALL DEBTS RECOVERY (AMENDING) BILL. 

SCHEDULE of Amendments referred to in Message of 6th September, 1905. 

Page 1, clause 1, line 7. After " 1905 " insert " and shall come into force on the first day of October, 
" one thousand nine hundred and five " 

Page 2, clause 4. Omit clause 4. 
Page 3, clause 9: 8, line 18. After " it " insert " or stating such facts as the court in the circumstances 

" deems sufficient in that behalf " 
Page 3, clause I-0: 9. At end of clause add "Where judgment has been entered up by the court or 

" the registrar under this section, the court may, on the application of the defendant, 
" direct the said amount and costs to be paid at such times and by such instalments as it 
" may think fit " 

Page 3. After clause 1-0: 9 insert new clause 10. 
Page 4, clause 13. At end of clause add " or enter a verdict for the defendant." 
Page 5, clause 20, lines 40 and 41. Omit " shall order " insert " shall not hear and determine the 

" action or proceeding except with the consent of the parties, and shall at the request of 
" the plaintiff order ' 

Page 6, clauses 23 and 24. Omit clauses 23 and 24 insert new clause 23. 
Page 7, clause 25. 24, lines 6 and 7. Omit " in the absence of the court " insert " when the court is not 

" sitting " 
Page 7, clause 20: 25, lines 13 and 14. Omit "in the absence of the court" insert " when the court is 

" not sitting " 
Page 8, clauses 28 and 29. Omit clauses 28 and 29. 
Pages 8 and 9, clause 40: 27, lines 42 and 1. Omit " and prescribing the scale of costs and fees " 
Page 9, clause go. 27, lines 5 and 6. Omit "Provided that until such rules are made the scale of fees ar3 

" costs prescribed by or under the Principal Act shall continue in force " 
Page 9. After clause SI, 28 insert new clause 29. 
Page 10, Schedule One, line 7. Omit " Subsections two and three of section twenty-nine " 
Page 10, Schedule One, line 9. Omit "Section sixty-four " 

c 64— 





This PUBLIC BILL originated in the LEGISLATIVE ASSEMBLY, and, having this day 
passed, is now ready for presentation to the LEGISLATIVE COUNCIL for its concurrence. 

Legislative Assenzbly Chamber, 1 RICHD. A. ARNOLD, 
Sydney, 6 July, 1905. f Cleric of the Legislative Assembly. 

The LEGISLATIVE COUNCIL has this clay agreed to this Bill with Amendments. 

Legislative Council Chamber, JOHN J. CALVERT, 
Sydney, 6th September, 1905. Cleric of the Parliaments.' tl 

Driu south Maim 

ANNO QUINT° 

E DWAIRDI VII -REGIS. 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

Act No. , 1905. 
An Act to amend the Small Debts Recovery Act, 1899 ; to 

provide for an appeal from a court of petty sessions to a 
district court ; to provide for the collection of fees in a 
court of petty sessions ; and for purposes consequent 
thereon or incidental thereto. 

BE it enacted by the King's Most Excellent Majesty, by and with 
the advice and consent of the Legislative Council and Legislative 

Assembly of New South Wales in Parliament assembled, and by the 
authority of the same, as follows :- 

5 Preliminary. 
1. This Act may be cited as the " Small Debts Recovery Short title. 

(Amending) Act, 1905," and shall come into force on the first day of 
October, one thousand nine hundred and five, and shall be construed 
with the Principal Act. 
52938 15—A 2.  
NOTE.—The words to be omitted are ruled through; those to be inserted are printed in black letter. 
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In this Act— 	 Definitions. 

" Admitted set off" means set off admitted by the plaintiff at the 
time he brings the action. 

" Principal Act " means Small Debts Recovery Act, 1899. 
5 	" Stipendiary magistrate " includes a deputy stipendiary magis-

- trate. 
Other expressions have the meanings given to them in the 

Principal Act. 
The sections and subsections of the Principal Act mentioned Repeal.  

10 in Schedule One to this Act are repealed : 
Provided that such repeal shall not affect any rules made under 

that Act. 

(1) The 
15 under the Principal 

include any action 
(a) any debt 

whether 
otherwis 

Jurisdiction. 
urisdiction of a court established 
Act anywhere in New South W 

for the recovery of— 
or liquidated demand not exce 
on balance of account or after 
; 

or to be established  Exton Ision of 
ales is extended to  j urisdilction. 

eding fifty pounds 
admitted set-off or 

20 	(b) any othe 
thirty po 

demand or damage to an an  
unds. 

ount not exceeding 

(2) 	Sect ion twenty-three of the Princip 1 Act is amended by Actionc by infaffte 
the words " ten inserting the wo 

pounds" in that s 
ds " fifty pounds " instead o 
ction. 

25 	(3) Prov ided that where the debt or liquidated demand  Exclusi e 

exceeds thirty you 
stipendiary or poli 
that behalf by the 

ads, such j urisdiction shall be e 
ce magistrate sitting in some 
Governor. 

xercised only by a isutirp
i
e
sd

nid  
place appointed in magistr atre . or  iY  

tion of 
police 

(4) Prov ided also that this section sh El not apply to the ,wing: 
30 jurisdiction of on justice of the peace under s ction eight of the 

Prineiparl--AeG 
4-, 4. Subsection three of section eleven of the Principal Act is 

amended by inserting the words " six years " instead of the words 
" three years " in. that subsection. 

35 	  5. Any doctor of medicine or other legally qualified medical 
practitioner may sue for the recovery of any fees or other remuneration 
as such practitioner in like manner as any surgeon or other person may 
sue for the recovery of any debt or demand under the Principal Act 
and this Act. 

40 	 Default summons and procedure thereon. 
• 

Extension of period 
of limitation. 

Power of medical 
practitioner to sue 
for fees. 
District Courts Act, 
1901, s. 48. 

1, 6. In any action in a court for the recovery of a debt or liquidated  Default summons. 

demand with or without interest, the plaintiff may, in lieu of the See ibid. s. 52. 

summons mentioned in the Principal Act, cause to be issued a 
summons in the form prescribed by rules made under this Act, and 

until 
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until such rules are made, such summons may be in the form of a 
default summons in the present District Court rules, mutatis mutandis, 
or as near thereto as practicable. 

7. A default summons shall when practicable be served personally summons default 
5 on the defendant: 	 s 

See ibid. as. 52 & 53. 
Provided that where prompt personal service cannot be effected 

on a defendant, and a stipendiary or police magistrate is satisfied by 
affidavit that reasonable efforts have been made to effect such service, 
and that- 

10 (a) the defendant wilfully evades service of the summons ; or 
(b) the summons has been served in the manner directed by the 

Principal Act in respect of a summons under that Act,. 
such magistrate may order, on such conditions as may be thought fit, 
that the plaintiff may proceed as if personal service had been effected. 

15 07 8. Notice of the grounds of defence to an action in. which a 
default summons has been issued shall be in writing in the form 
prescribed, signed by the defendant or his attorney, and shall, together 
with an affidavit verifying it,  or stating such facts as the court in the 
circumstances deems sufficient in that behalf, be filed in duplicate 

20 with the registrar. 
The registrar shall forthwith communicate any ground of 

defence so filed to the plaintiff or his attorney by posting the notice to 
or by leaving at his residence or usual place of abode or business. 

107 9. If, in such action, the defendant does not within ten days 
25 after personal service on him of a default summons, or where service 

has not been personal within fourteen days after leave to proceed as 
aforesaid, file notice of grounds of defence and affidavit as aforesaid, 
the plaintiff within three months after the expiration of the time for 
filing such notice, upon filing an affidavit of personal service, or of an 

30 order of leave to proceed, and an account of what he claims to be due 
to him verified by the oath of the plaintiff, his attorney or agent, may 
have judgment entered up by the court or registrar against the 
defendant for the amount of the claim, and a sum for costs to be 
prescribed. Where judgment has been entered up by the court or the 

35 registrar under this section, the court may, on the application of the 
defendant, direct the said amount and costs to be paid at such times 
and by such instalments as it may think fit. 

Where in any such action the defendant has filed a notice Trial. 
of grounds of defence and affidavit as aforesaid, the action shall go to 

40 trial at the next sittings of the court held not less than four clear 
days after the day on which such notice was filed. 

The defendant may at any time before judgment, file with Defence lodged 
the registrar notice of grounds of defence and affidavit as aforesaid. time.  

When Ibid. 9.55. 

Ground of defence 
to be in writing 
lodged with registrar. 

District Courts Act, 
1901, s. 62 (4). 

Judgment in 
default of defence. 
Ibid. s. 54. 

after 
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When such notice and affidavit are filed after the time 
mentioned in the last preceding section, the defendant may be let in 
to defend— 

if the plaintiff consents in writing thereto ; or 

	

5 	(b) by leave of the court upon filing an affidavit disclosing a 
defence on the merits and satisfactorily explaining the neglect, 
and upon such terms as the court thinks fit. 

Setting aside of judgment. 
12. The court, on sufficient cause being shown at the next Judgment may be 

10 sitting of the court or otherwise, may, on such terms as it thinks fit, set aside' 

set aside any judgment entered up in the absence of the defendant, 
or for neglect to file notice of grounds of defence and any execution 
thereupon, and let in the defendant to defend. 

Non-appearance of _plaintiff: 

	

15 	13. If the plaintiff does not appear in any action and the Where plaintiff does 
n
e
ot

n
a
o
p
n 

 
defendant appears according to the summons, the court may nonsuit i; Mitre:11e may 
the plaintiff or enter a verdict for the defendant. 

Judgment on confession or agreement. 
14. (1) In any action— 	 Statement of 

	

20 	(a) the defendant may sign a statement confessing the amount of en ef ieonnt omay  be 
 

the debt or demand for which the plaint has been issued, or made, signed. 

any part thereof ; or 
the plaintiff and defendant may sign a statement of any 
agreement upon the amount of such debt or demand, and of 
the terms and conditions upon which the same is to be paid 
or satisfied. 

(2) Any such statement shall be signed in the presence of 
the registrar of the court in which such plaint has been entered, or of 
an attorney, or a justice of the peace. 

	

30 	15. The registrar shall receive such statement of confession or statement received 

agreement as aforesaid, and shall, as soon as convenient thereafter, b.  y re gistrar and 
j ad gment entered up. 

send notice of any such confession to the plaintiff. 
On such statement being so received, and on proof by affidavit 

of the signature or signatures of the party or parties who signed such 
35 confession or agreement where such signature or signatures were not 

made in the presence of the registrar, the court or registrar may enter 
up judgment in the terms of such statement. 

Judgment where several defendants. 
16. In any action for a debt or liquidated demand, judgment Where judgment 

40 by default or confession against only  one or more of several defendants given agamstsome 
of defendants. 

  
 

shall 
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shall not preclude the plaintiff from proceeding to judgment and 
issuing execution against any other defendant or defendants, except 
in so far as satisfaction by any of them operates in favour of all. 

Execution. 

	

5 	17. During the lives of the parties to a judgment in any Execution in six 
court, or those of them during whose lives execution may at present years without revival. 

issue within a year and a day without a scire facias, and within B
C.
1
L
44
.P. Act, 1899, 

six years from the recovery of the judgment, execution may issue 
without a revival of the judgment. 	• 

	

10 	 In ter 
Any application under section forty of the Principal Act Application under 

section 40 of to call before the court the party issuing any process and the Principal Act. 
claimant of any goods or chattels taken in execution under such 
process, and any order thereupon may, in the absence of the court, be 

15 made to and granted by the registrar or a justice of the peace. Such 
order so made shall be of the same effect as if made by the court ; and 
the court shall thereupon pronounce its decision and make its orders 
in accordance with the said section. 

(1) Where, under section forty-two of the Principal Act, a Property in 
20 third person claims any property levied upon, and such claim is possession of bailee. 

deposed to as in that section provided, the following additional things, section 42. 

or one of them shall be done by the claimant before the property is 
released from execution— 

he may deposit with the bailiff an amount equal to the value 

	

25 	of the property, such amount to be paid by the bailiff into 
court to abide the decision of the court upon the claim ; or 
he may give to the bailiff security to the value of the property. 

(2) The amount of such value and the nature of such 
security shall be agreed upon between the claimant and the bailiff, or 

30 in case of difference shall be determined by some competent person 
appointed by the registrar, and the costs (if any) of such determination 
shall be paid by the claimant and, if the court so orders, may be 
added to the costs of the levy. 

Change of venue. 

	

35 	20. (1) If a court is satisfied that any action or other proceeding Change of venue. 
therein pending can be more conveniently or fairly tried or determined District Courts Act, 
by some other court, it may order that the venue be changed, and that 1m' s.  
the action or proceeding be sent for hearing to such other court. 

(2) If a court or any member of a court is interested in 
40 the matter of any action or proceeding pending in such court, it shall  

er-EleF shall not hear and determine the action or proceeding except with 
the 



Act No. , 1905. 	 0 

Small Debts Recovery (Amending). 

the consent of the parties, and shall at the request of the plaintiff 
order that the venue be changed, and that the action or proceeding be 
sent for hearing to the nearest court at which it may conveniently be 
tried or determined. 

	

5 	(3) Where a venue is changed, the registrar shall forthwith 
transmit by post to the registrar of the court to which the action or 
proceeding is to be sent for hearing all documents in his possession 
relating to the action or proceeding. 

(4) Such last-mentioned court shall appoint a day for the 
10 hearing, notice whereof shall be sent by the registrar, by post or 

otherwise, to the parties, and shall hear and determine such action or 
proceeding. 

Court fees. 
21. The provisions of sections thirty-four, thirty-five, thirty-six, Court fees to be 

15 and thirty-seven of the Supreme Court and Circuit Courts Act, 1900, denoted by stamps. 

relating to the collection of the fees to be demanded and paid in the 
Supreme Court, shall mutatis mutandis apply to the fees to be demanded 
and paid in any court of petty sessions acting within the jurisdiction 
conferred by the Principal Act and this Act. 

	

20 	22. (1)  No Court fees, except fees in respect of the copying of Court fees not 
documents, payable to a registrar shall be charged to or payable by 5 '21  oavre rend: n t the Government of New South Wales or any department or board departments. 
whose expenditure is paid out of the Consolidated Revenue Fund. 

(2) But the said Government department or board may 
25 include the amount of such fees in any costs which it may be entitled 

to receive from any person, and may recover the same as if such fees 
had been charged and paid; and when recovered such fees shall be 
paid to the registrar and accounted for by him as directed by the 
Audit Act, 1902. 

	

30 	 Costs. 
23. Where 

judgmen 
pounds; or 

judgmen t is given for the defendant o r the plaintiff is 35 	nonsuit d in an action in which the plainti ff claimed a sum 
exceedin g ten pounds ; or 
an order on interpleader is made and the c ourt certifies that 
the valu e of the goods or chattels or of the proceeds thereof 
exceeds ten pounds, 

40 the court may aw and costs according to the prescrib 
24. Where an action or proceeding is struc 

jurisdiction, the ourt may, where in its opinion th 
or the amount or value of the subject matter claim  • 
ten pounds or mo re, award costs according to the pr 

in any action or proceeding in a co art— 	 Costs in aietions and 
t is given or entered up for a su mexceeding ten Pmeeedinigs' 

(c) 

ed scale. 
k out for want of Costs wit re action or 
e amount claimed io)rot

erdin struck 

d or in dispute is ju
uri  jircri oan

ut
. 
 of 

escribed scale. 
23. 
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23. In all actions or proceedings in a court, the court may Process and wit-
award to the successful party, by way of costs for court process and nesses expenses. 
attendance of witnesses, such sum as in its discretion it thinks fit. 

Attachment of debts. 
5 	25. 24. Any application under section forty-four of the Principal Orders under section 

Act to examine a judgment debtor, and any order thereupon may, iF}  44 of Principal Act. 

the-AseRee-ef—the-eatift  when the court is not sitting, be made to and 
granted by the registrar thereof or a justice of the peace. Any such 
order so made shall be of the same effect as if made by the court, and 

10 the court shall cause such debtor to be examined under the said section. 
25. Any application under section forty-six of the Principal Garnishee orders, 

Act, and any garnishee order and any directions thereunder, and any pssr.i4n6cianaiditc7tof 

summons under section forty-seven of the said Act may, the absence P 
ef—the-eel when the court is not sitting, be made to and granted by 

15 the registrar thereof or by a justice of the peace. Any such order, 
direction, or summons so made shall be of the same effect as if made 
by the court. 

a 

Execution. 
26. (1) Where a judgment or order of a court of petty sessions 

20 for the payment of money has been given, signed, or made in favour of 
any person, the registrar, upon the application of such person or of his 
solicitor or agent, shall, on proof that a warrant of execution on such 
judgment or order has been returned unsatisfied in whole or in. part, 
issue and deliver to such person, solicitor, or agent, a certificate in the 

25 form of Schedule Two or to the like effect, and shall make a minute 
or memorandum thereof against the entry of the judgment on the 
cause list. 

Such person may file or cause to be filed the said 
certificate in any district court having jurisdiction within the district 

30 of such court of petty sessions, or having jurisdiction where the 
judgment debtor resides. 

Thereupon, without any further or other process, execu-
tion may be issued out of such district court in the same manner as 
upon a judgment or order of such court for the sum mentioned in 

35 such certificate to be unpaid, together with the fees paid for the 
certificate to the registrar of the court of petty sessions and the fees 
paid in the district court for filing the certificate and issuing execution, 
and the prescribed sum for costs. 

After the issue of such certificate no further proceedings 
40 shall be taken in the court of petty sessions in respect of such 

judgment or order. 
When such certificate has .been filed in the district 

court all the provisions of the District Courts Act, 1901, relating to 
proceedings 

Certificate may issue 
in respect of unsatis-
fied judgment or 
order. 

Certificate may be 
filed in district court. 

Execution may issue 
out of district court. 

No further pro-
ceedings in court of 
petty sessions. 

Provisions of District 
Courts Act to apply. 
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proceedings consequent on a judgment or order given or made in a 
district court shall apply as if the judgment or order of the court of 
petty sessions were a judgment or order of the district court. 

Appeal-to-diset-eat 
ther party in an action or proceed 
y claimed or the value of the 
is dissatisfied with the judgm 

ay appeal from the same to the 
where such judgment or order  

party so appealing shall give th 
other party or his attorney, an 

lie court or the registrar for the 
the judgment, or in lieu of gi 

ds of the registrar the amount 
mount to answer the costs afores 

registrar shall forward to th 
which the appeal is made all 
to the action or proceeding. 

registrar of such district co 
on or proceeding notice of the 

	

5 	28. (1) If ei 
in which the move 
exceeds ten pounds 
court therein, he ni 
nearest to the place 

10 up, or made. 
The 

of such appeal to th 
to be approved by 
and the amount of 

15 deposit in the han 
together with an a 

Th 
district court to 
possession relating 

	

20 	(4) Th 
parties to the acti 
hearing the appeal. 

29. (1) The, 
 appeal shall be in the nature o 

shall be heard in accordancel 	with the practice of 
25 and the costs of the appeal shall be in the discretio 

(2) The district court may order a new 
such judgment or make such order in the actio 
might have been given or made by the court app 
judgment or order shall be final. 

	

30 	(3) On such judgment or order being 
registrar of the district court shall communicat 
registrar of the co urt appealed from, and shall 
documents in his possession relating to the action o 

Such judgment or order shall be of 
35 proceedings thereon may be taken as if it were a 

of the court appeal ed from. 
Nothing in this section shall affect 

the Supreme Court over a court of petty sessions by 
01=-TflaildaffiliS7 

art shall give the 
time and place for 

f a rehearing, and Procee lugs on 
the district court, appeal . 
of such court. 
trial or may give 

n or proceeding as 
ealed from. Such 

given or made, the 
e the same to the 
forward to him all 
r proceeding. 
the same effect and 
judgment or order 

the jurisdiction of 
way of prohibition 

40 	 Rules. 
46 27. The Governor may make general rules to be in force in Rules made by 

the several districts for carrying out the provisions of this Act, aft€1 Governor. 
fr-eS 
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pfesegbiEg-the-seale-ef-eest-e-afKl-fees and the procedure and practice of courts of petty sessions under this Act and the Principal Act, and may in and by such rules alter any forms in any Schedule to this or 
the Principal Act. 

5 Provided thiat until such rules are made thel scale of fees and 
costs prescribed byl or under the Principal Act, shalll continue in force. 

Such rules shall have the same force and effect as if they formed part of this Act. 

Formal amendments in Principal Act. 
10 34, 28. Section sixteen of the Principal Act is amended by inserting the words " or a duplicate thereof " next after the word " summons " in that section. 

29. Subsections one and two of section eighteen of the Principal Act are amended by inserting the words "carries on business or" before 15 the words "usually resides" in those subsections. 
32, 30. The following amendments are made in sections nineteen 

and twenty of the Principal Act :— 
The words " persons jointly liable " are substituted for the 
words " joint defendants ' where occurring in subsections 20 one, two, and three of section nineteen, or in any subsection 
of section twenty. 
The words " person jointly liable" are substituted for the 
words " joint defendant or joint defendants " in subsection 
four of section nineteen. 

23 (c) The word " person " is substituted for the word " defendant " 
in subsections one, two, and three of section nineteen, and 
in any subsection of section twenty. 

(d) The words " any one of " are substituted for the words " any 
of " in subsection one of section nineteen. 

30 (e) The words " in the action " are substituted for the words " in 
the defence " in subsection three of section nineteen. 

Amendment of 
section 16. 

 

Amendment of 
section 18. 

 

Amendments of 
sections 19 and 20. 

15—B SCHEDULES. 



Act No. 	, 1905. 	 10 

Small Debts Recovery (Amending). 

SCH EDULES. 

SCHEDULE ONE. 
Sections and subsections of the Principal Act repealed. 

Subsection one of section twenty-one. 

	

5 	 Subsection two of section twenty-two. 
Section twenty-eight. 
g4414seetioas-two-aad-tiffee ecotien-twenty 
Section thirty. 
Section-sixty four. 

	

10 	 Section sixty-five. 

SCHEDULE TWO. 
THE SMALL DEBTS RECOVERY (AMENDING) ACT, 1905. 

Certificate of unsatisfied execution on a judgment or order. 
In the Court of Petty Sessions 

15 for the district of 

Title of 
action and 

date of 
commence- 

ment. 

Form or 
nature of 
action. 

Name, addition, 
residence 

of party in 
whose favour 

judgment given 
or order made. 

Name, addition, 
and address of 
party against 

whom judgment 
given or order 

made. 

. d̀o  
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t  o
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ju
dg
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en

t  o
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 is
su

e  
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i.  

fa
.  

Da
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of
 f

i.  f
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Abstract 
of 

return. 

Amount 
of 

judgment 
or order 
unpaid 

Remarks. 

I certify that this certificate correctly and fully sets forth the pal titulars of the 
judgment (or order) and of the return unsatisfied of execution i,sued on such judgment 
(or order) therein described of the Court of Petty Sessions for district of 

25 sitting under the Small Debts Recovery Act, 1899, and the Acts amending the same. 
Dated this day of 	19 . A.B., 

Registrar. 

   

Sydney : 	Ap,,legate Gullick, Govortiment Printer. —1905. 
[Ad.] 

20 
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Act No. , 1905. 
An Act to amend the Small Debts Recovery Act, 1899 ; to 

provide for an appeal from a court of petty sessions to a 
district court ; to provide for the collection of fees in a 
court of petty sessions ; and for purposes consequent 
thereon or incidental thereto. 

BE it enacted by the King's Most Excellent Majesty, by and with 
the advice and consent of the Legislative Council and Legislative 

Assembly of New South Wales in Parliament assembled, and by the 
authority of the same, as follows :- 

5 Preliminary. 
1. This Act may be cited as the " Small Debts Recovery Short, title. 

(Amending) Act, 1905," and shall come into force on the first day of 
October, one thousand nine hundred and five, and shall be construed 
with the Principal Act. 
52F88 15—A 2.  
NOTE. —The words to be omitted are ruled through; those to be inserted are printed in black letter. 
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In this Act— 	 Definitions. 
" Admitted set off" means set off admitted by the plaintiff at the 

time he brings the action. 
" Principal Act " means Small Debts Recovery Act, 1899. 

5 	" Stipendiary magistrate " includes a deputy stipendiary magis-
trate. 

Other expressions have the meanings given to them in the 
Principal Act. 

The sections and subsections of the Principal Act mentioned Repeal. 
10 in Schedule One to this Act are repealed : 

Provided that such repeal shall not affect any rules made under 
that Act. 

Jurisdiction. 
(1) The 

15 under the Prineipa 
include any action 

(a) any debt 
whether 
otherwis 

20 	(b) any other  
thirty po 
(2) Sect 

inserting the wo 
pounds" in that s 

25 	(3) Prov 
exceeds thirty you 
stipendiary or poli 
that behalf by the 

(4) Prov 
30 jurisdiction of on 

Principal Act. 
14, 4. Subsection three of section eleven of the Principal Act is 

amended by inserting the words " six years " instead of the words 
" three years " in that subsection. 

35 

	

	4.- 5. Any doctor of medicine or other legally qualified medical 
practitioner may sue for the recovery of any fees or other remuneration 
as such practitioner in like manner as any surgeon or other person may 
sue for the recovery of any debt or demand under the Principal Act 
and this Act. 

40 	 Default summons and procedure thereon. 
.7, 6. In any action in a court for the recovery of a debt or liquidated Default summons. 

demand with or without interest, the plaintiff may, in lieu of the See ibid. a. 52. 
summoip mentioned in the Principal Act, cause to be issued a 
summons in the form prescribed by rules made under this Act, and 

until 

urisdiction of a court established or to be established Extension of 
Act anywhere in New South W ales is extended to jurisdiction. 

for the recovery of— 
or liquidated demand not exce eding fifty pounds 
on balance of account or after admitted set-off or 

demand or damage to an a ount not exceeding 
unds. 
ion twenty-three of the Princip 1 Act is amended by Aetienc by  infants 
ds " fifty pounds " instead o the words " ten 
ction. 
ided that where the debt or liquidated demand Exclusi e 
nds, such jurisdiction shall be xercised only by a isdioo of . stipendiary

agstrae. 
 or police 

ce magistrate sitting in some place appointed in 
Governor. 
ided also that this section sh 11 not apply to the gavifig: 
justice of the peace under s ction eight of the 

Extension of period 
of limitation. 

Power of medical 
rac  ft

e
i
e
t
s.
ioner to sue 

for 
District Courts Act, 
1901, s. 48. 9 
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until such rules are made, such summons may be in the form of a 
default summons in the present District Court rules, mutatis mutandis, 
or as near thereto as practicable. 

7. A default summons shall when practicable be served personally Summons default 

5 on the defendant: 	
s 
See ibid. es. 52 & 53. 

Provided that where prompt personal service cannot be effected 
on a defendant, and a stipendiary or police magistrate is satisfied by 
affidavit that reasonable efforts have been made to effect such service, 
and that- 

10 (a) the defendant wilfully evades service of the summons ; or 
(b) the summons has been served in the manner directed by the 

Principal Act in respect of a summons under that Act, 
such magistrate may order, on such conditions as may be thought fit, 
that the plaintiff may proceed as if personal service had been effected. 

15 4: 8. Notice of the grounds of defence to an action in which a 
default summons has been issued shall be in writing in the form 
prescribed, signed by the defendant or his attorney, and shall, together 
with an affidavit verifying it, or stating such facts as the court in the 
circumstances deems sufficient in that behalf, be filed in duplicate 

20 with the registrar. 
The registrar shall forthwith communicate any ground of 

defence so filed to the plaintiff or his attorney by posting the notice to 
or by leaving at his residence or usual place of abode or business. 

44. 9. If, in such action, the defendant does not within ten days 
25 after personal service on him of a default summons, or where service 

has not been personal within fourteen days after leave to proceed as 
aforesaid, file notice of grounds of defence and affidavit as aforesaid, 
the plaintiff within three months after the expiration of the time for 
filing such notice, upon filing an affidavit of personal service, or of an 

30 order of leave to proceed, and an account of what he claims to be due 
to him verified by the oath of the plaintiff, his attorney or agent, may 
have judgment entered up by the court or registrar against the 
defendant for the amount of the claim, and a sum for costs to be 
prescribed. Where judgment has been entered up by the court or the 

35 registrar under this section, the court may, on the application of the 
defendant, direct the said amount and costs to be paid at such times 
and by such instalments as it may think fit. 

Ground of defence 
to be 

cii nr registrar. 
g 

with 

District Courts Act, 
1901, s. 62 (4). 

Judgment in 
default of defence. 
Ibid. s. 54. 

Where in any such action the defendant has filed a notice Trial. 

of grounds of defence and affidavit as aforesaid, the action shall go to 
40 trial at the next sittings of the court held not less than four clear 

days after the day on which such notice was filed. 
11. The defendant may at any time before judgment, file with Defence lodged 

the registrar notice of grounds of defence and affidavit as aforesaid. time. 
 

When Ibid. s. 55. 

after 
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When such notice and affidavit are filed after the time 
mentioned in the last preceding section, the defendant may be let in 
to defend— 

if the plaintiff consents in writing thereto ; or 

	

5 	(b) by leave of the court upon filing an affidavit disclosing a 
defence on the merits and satisfactorily explaining the neglect, 
and upon such terms as the court thinks fit. 

Setting aside of judgment. 
12. The court, on sufficient cause being shown at the next Judgment may be 

10 sitting of the court or otherwise, may, on such terms as it thinks fit, set 
set aside any judgment entered up in the absence of the defendant, 
or for neglect to file notice of grounds of defence and any execution 
thereupon, and let in the defendant to defend. 

Non-appearance of plaintiff: 

	

15 	13. If the plaintiff does not appear in any action and the Where plaintiff does 
ibi

e
ot

n
agr

i
tittr

e 
 may defendant appears according to the summons, the court may nonsuit 

the plaintiff or enter a verdict for the defendant. 

Judgment on confession or agreement. 
14. (1) In any action— 	 Statement of 

on o
m
r 

	

20 	(a) the defendant may sign a statement confessing the amount of  agreement the debt or demand for which the plaint has been issued, or made, signed. y 
be 

any part thereof ; or 
the plaintiff and defendant may sign a statement of any 
agreement upon the amount of such debt or demand, and of 

	

25 	the terms and conditions upon which the same is to be paid 
or satisfied. 

(2) Any such statement shall be signed in the presence of 
the registrar of the court in which such plaint has been entered, or of 
an attorney, or a justice of the peace. 

	

30 	15. The registrar shall receive such statement of confession or Statement received 
agreement as aforesaid, and shall, as soon as convenient thereafter, b y registrar and 

j udgment 	 as up. send notice of any such confession to the plaintiff. 
On such statement being so received, and on proof by affidavit 

of the signature or signatures of the party or parties who signed such 
35 confession or agreement where such signature or signatures were not 

made in the presence of the registrar, the court or registrar may enter 
up judgment in the terms of such statement. 

Judgment where several defendants. 
16. In any action for a debt or liquidated demand, judgment Where judgment 

40 by default or confession against one or more of several defendants onl
y ° e  en 

e.afgnst,;21t 
shall 	Y  
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shall not preclude the plaintiff from proceeding to judgment and 
issuing execution against any other defendant or defendants, except 
in so far as satisfaction by any of them operates in favour of all. 

Execution. 

	

5 	17. During the lives of the parties to a judgment in any Execution in six 
court, or those of them during whose lives execution may at present years without revival. 
issue within a year and a day without a scire facias, and within • .1.444.P. Act, 1899, 
six years from the recovery of the judgment, execution may issue 
without a revival of the judgment. 

	

10 	 Interpleader. 
Any application under section forty of the Principal Act Application under 

to call before the court the party issuing any process and the prcitn7pneft.  claimant of any goods or chattels taken in execution under such 
process, and any order thereupon may, in the absence of the court, be 

15 made to and granted by the registrar or a justice of the peace. Such 
order so made shall be of the same effect as if made by the court ; and 
the court shall thereupon pronounce its decision and make its orders 
in accordance with the said section. 

(1) Where, under section forty-two of the Principal Act, a Property in 
20 third person claims any property levied upon, and such claim is posseeeion Wee. 

deposed to as in that section provided, the following additional things, 
or one of them shall be done by the claimant before the property is 
released from execution— 

he may deposit with the bailiff an amount equal to the value 

	

25 	of the property, such amount to be paid by the bailiff into 
court to abide the decision of the court upon the claim ; or 
he may give to the bailiff security to the value of the property. 

(2) The amount of such value and the nature of such 
security shall be agreed upon between the claimant and the bailiff, or 

30 in case of difference shall be determined by some competent person 
appointed by the registrar, and the costs (if any) of such determination 
shall be paid by the claimant and, if the court so orders, may be 
added to the costs of the levy. 

Change of venue. 

	

35 	20. (1) If a court is satisfied that any action or other proceeding Change of venue. 
therein pending can be more conveniently or fairly tried or determined District Courts Act, 
by some other court, it may order that the venue be changed, and that 1901, 9.10. 
the action or proceeding be sent for hearing to such other court. 

(2) If a court or any member of a court is interested in 
40 the matter of any action or proceeding pending in such court, it shall 

014ff shall not hear and determine the action or proceeding except with 
the 
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the consent of the parties, and shall at the request of the plaintiff 
order that the venue be changed, and that the action or proceeding be 
sent for hearing to the nearest court at which it may conveniently be 
tried or determined. 

	

5 	(3) Where a venue is changed, the registrar shall forthwith 
transmit by post to the registrar of the court to which the action or 
proceeding is to be sent for hearing all documents in his possession 
relating to the action or proceeding. 

(4) Such last-mentioned court shall appoint a day for the 
10 hearing, notice whereof shall be sent by the registrar, by post or 

otherwise, to the parties, and shall Year and determine such action or 
proceeding. 

Court fees. 
21. The provisions of sections thirty-four, thirty-five, thirty-six, Court fees to be 

15 and thirty-seven of the Supreme Court and Circuit Courts Act, 1900, denoted by stamps. 

relating to the collection of the fees to be demanded and paid in the 
Supreme Court, shall mutatis mutandis apply to the fees to be demanded 
and paid in any court of petty sessions acting within the jurisdiction 
conferred by the Principal Act and this Act. 

	

20 	22. (1) No Court fees, except fees in respect of the copying of Court fees not 
documents, payable to a registrar shall be charged to or payable by 'Igoe lthent 
the Government of New South Wales or any department or board departments. 

whose expenditure is paid out of the Consolidated Revenue Fund. 
(2) But the said Government department or board may 

25 include the amount of such fees in any costs which it may be entitled 
to receive from any person, and may recover the same as if such fees 
had been charged and paid ; and when recovered such fees shall be 
paid to the registrar and accounted for by him as directed by the 
Audit Act, 1902. 

	

30 	 Costs. 
23. Where 

judgmen 
pounds; 
judgmen 

35 	nonsuit 
exceedin 
an order 
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exceeds 
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23. In all actions or proceedings in a court, the court may Process and wit-
award to the successful party, by way of costs for court process and nesses expenses. 
attendance of witnesses, such sum as in its discretion it thinks fit. 

Attachment of debts. 
5 	24, 24. Any application under section forty-four of the Principal Orders under section 

Act to examine a judgment debtor, and any order thereupon may, ill 44 of Principal Act. 

the absellee-ef—the-eehft when the court is not sitting, be made to and 
granted by the registrar thereof or a justice of the peace. Any such 
order so made shall be of the same effect as if made by the court, and 

10 the court shall cause such debtor to be examined under the said section. 
2c) 25. Any application under section forty-six of the Principal Garnishee order, 

ss..46.and 47 of Act, and any garnishee order and any directions thereunder, and any Principal Act. summons under section forty-seven of the said Act may, in-the-absenee 
ef—the-eetypt when the court is not sitting, be made to and granted by 

15 the registrar thereof or by a justice of the peace. Any such order, 
direction, or summons so made shall be of the same effect as if made 
by the court. 

Execution. 
27. 26. (1) Where a judgment or order of a court of petty sessions 

20 for the payment of money has been given, signed, or made in favour of 
any person, the registrar, upon the application of such person or of his 
solicitor or agent, shall, on proof that a warrant of execution on such 
judgment or order has been returned unsatisfied in whole or in part, 
issue and deliver to such person, solicitor, or agent, a certificate in the 

25 form of Schedule Two or to the like effect, and shall make a minute 
or memorandum thereof against the entry of the judgment on the 
cause list. 

Such person may file or cause to be filed the said 
certificate in any district court having jurisdiction within the district 

30 of such court of petty sessions, or having jurisdiction where the 
judgment debtor resides. 

Thereupon, without any further or other process, execu-
tion may be issued out of such district court in the same manner as 
upon a judgment or order of such court for the sum mentioned in 

35 such certificate to be unpaid, together with the fees paid for the 
certificate to the registrar of the court of petty sessions and the fees 
paid in the district court for filing the certificate and issuing execution, 
and the prescribed sum for costs. 

After the issue of such certificate no further proceedings 
40 shall be taken in the court of petty sessions in respect of such 

judgment or order. 
When such certificate has been filed in the district 

court all the provisions of the District Courts Act, 1901, relating to 
proceedings 

Certificate may issue 
in respect of unsatis-
fied judgment or 
order. 

Certificate may be 
filed in district court. 

Execution may issue 
out of district court. 

No further pro-
ceedings in court of 
petty sessions. 

Provisions of District 
Courts Act to apply. 
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proceedings consequent on a judgment or order given or made in a 
district court shall apply as if the judgment or order of the court of 
petty sessions were a judgment or order of the district court. 

	

5 	28. (1) If ei 
in which the mone 
exceeds ten pounds 
court therein, he m 
nearest to the place 

10 up, or made. 
The party so appealing shall give th 

of such appeal to th e other party or his attorney, an 
to be approved by he court or the registrar for the 
and the amount o the judgment, or in lieu of gi 

15 deposit in the han ds of the registrar the amount 
together with an a ount to answer the costs afore 

The registrar shall forward to th 
district court to which the appeal is made all 
possession relating to the action or proceeding. 

	

20 	(4) The registrar of such district co 
parties to the acti on or proceeding notice of the 
hearing the appeal . 

29. (1) Th appeal shall be in the nature 
shall be heard in a ccordance with the practice of 

25 and the costs of the appeal shall be in the discretio 
(2) The district court may order a ne 

such judgment or make such order in the actio 
might have been given or made by the court ap 
judgment or order shall be final. 

	

30 	(3) On such judgment or order being 
registrar of the d istrict court shall communicat 
registrar of the co urt appealed from, and shall 
documents in his possession relating to the action 

Such judgment or order shall be of 
35 proceedings thereon may be taken as if it were a 

of the court appeal ed from. 
No hing in this section shall affect 

the Supreme Court over a court of petty sessions by 
er—manflamIts:. 

	

40 	 Rules. 
34X 27. The Governor may make general rules to be in force in Rules made by 

the several districts for carrying out the provisions of this Act, Ra4 Governor. 
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proscribing the male of coots and fecp and the procedure and practice 
of courts of petty sessions under this Act and the Principal Act, and 
may in and by such rules alter any forms in any Schedule to this or 
the Principal Act. 

	

5 	Provided thlat until such rules are made thel scale of fees and 
costs prescribed by l or under the Principal Act shall continue in force. 

Such rules shall have the same force and effect as if they formed 
part of this Act. 

Formal amendments in Principal Act. 

	

10 	4-1, 28. Section sixteen of the Principal Act is amended by inserting 
the words " or a duplicate thereof" next after the word " summons " 
in that section. 

29. Subsections one and two of section eighteen of the Principal 
Act are amended by inserting the words "carries on business or" before 

15 the words "usually resides" in those subsections. 
3.2. 30. The following amendments are made in sections nineteen 

and twenty of the Principal Act :— 
The words " persons jointly liable " are substituted for the 
words " joint defendants " where occurring in subsections 

	

20 	one, two, and three of section nineteen, or in any subsection 
of section twenty. 
The words " person jointly liable " are substituted for the 
words " joint defendant or joint defendants " in subsection 
four of section nineteen. 

	

25 	(c) The word " person " is substituted for the word " defendant" 
in subsections one, two, and three of section nineteen, and 
in any subsection of section twenty. 

(d) The words " any one of " are substituted for the words " any 
of " in subsection one of section nineteen. 

	

30 	(e) The words " in the action" are substituted for the words " in 
the defence " in subsection three of section nineteen. 

Amendment of 
section 16. 

Amendment of 
section 18. 

Amendments of 
sections 19 and 20. 

15—B 	 SCHEDULES. 
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SCHEDULES. 

SCHEDULE ONE. 
Sections and subsections of the Principal Act repealed. 

Subsection one of section twenty-one. 
5 Subsection two of section twenty-two. 

Section twenty-eight. 
gabeeetione-twe-and-three-ef-seetien-twenty-nine: 
Section thirty. 
geetien-sixty four. 

10 Section sixty-five. 

SCHEDULE TWO. 
THE SMALL DEETS RECOVERY (AMENDING) ACT, 1905. 

Certificate of unsatisfied execution on a judgment or order. 
In the Court of Petty Sessions 

15 for the district of 

Title of 
action and 

date of 
commence- 

meat. 

Form or 
nature of 
action. 

addition, 
and residence 

of party in 
whose favour 

judgment given 
or order made. 

Name, . Name, addition, 
and address of 
party against 

whom judgment 
given or order 

made. 

be .. 
51 
....7, 
0  0 -;'.' -..' 

(11';',. A
bs

tr
ac

t  o
f 

ju
dg

m
en

t 
or

  
or

de
r.

  

D
at

e  
of

 is
su

e  
of

 fi.
  f

a.
  

D
at

e  
of

 r
et

ur
n  

of
 f
i.
  fa

.  

Abstract 
of 

return. 

Amount 
of 

judgment 
or order 
unpaid. 

Remarks. 

I certify that this certificate correctly and fully sets forth the particulars of the 
judgment (or order) and of the return unsatisfied of execution issued on such judgment 
(or order) therein described of the Court of Petty Sessions for district of 

25 sitting under the Small Debts Recovery Act, 1899, and the Acts amending the same. 
Dated this day of 19 • A.B., 

Registrar. 



gqiziaiibe &um& 

SMALL DEBTS RECOVERY (AMENDING) BILL. 

(lmendments to be proposed in Committee of the Whole by 
THE HON. JOHN HUGHES.) 

Page 1, clause 1, line 7. After "1905 " insert " and shall come into 
" force on the thirty-first day of August, one thousand nine 
" hundred and five ' 

Page 3, clause 9, line 15. After " it" insert " or stating such facts as 
" the court in the circumstances deems sufficient in that 
" behalf " 

Page 3, clause 10, line 30. At end of clause add "Where judgment 
" has been entered up by the court or the registrar under 
" this section, the court may, on the application of the 
" defendant, direct the said amount and costs to be paid at 
" such times and by such instalments as it may think fit " 

Page 3. After clause 10  insert new clause- 
10a. Where in any such action the defendant has filed a notice 

of grounds of defence and affidavit as aforesaid, the action shall go to 
trial at the next sittings of the court held not less than four clear days 
after the day on which such notice was filed. 
Page 6, clause 23, line 21.  After "  costs" insert " of professional 

" assistance." 
Page 6, clause 23, line 25. 

" assistance." 
Page 6. After clause 24  insert new clause- 

24a. In all actions or proceedings in a court, the court may 
award to the successful party, by way of costs for court process and 
attendance of witnesses, such sum as in its discretion it thinks fit. 
Page 7. After clause 31  insert new clause :- 

31a. Subsections one and two of section eighteen of the Principal 
Act is amended by inserting the words " carries on business or " before 
the words " usually resides ' in that subsection. 

37—(2) 

After " costs" insert " of professional 
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This PUBLIC BILL originated in the LEGISLATIVE ASSEMBLY, and, having this day 
passed, is now ready for presentation to the LEGISLATIVE Cotirtcn, for its concurrence. 

Legislative Assembly Chamber, RICHD. -A. ARNOLD, 
Sydney, 6 July, 1905. Clerk of the Legislative Assembly. 

c$out Waits. 

ANNO QUINTO 

EDWARDI VII REGIS. 
* * * * * * * * * * * * * * * * * * * * * * * 4 * * * * * * * * * * * * * * * * * 

Act No. , 1905. 
An Act to amend the Small Debts Recovery Act, 1899 ; to 

provide for an appeal from a court of petty sessions to a 
district court ; to provide for the collection of fees in a 
court of petty sessions ; and for purposes consequent 
thereon or incidental thereto. 

BE it enacted by the King's Most Excellent Majesty, by and with 
the advice and consent of the Legislative Council and Legislative 

Assembly of New South Wales in Parliament assembled, and by the 
authority of the same, as follows :- 

5 Preliminary. 
This Act may be cited as the " Small Debts Recovery Short title. 

(Amending) Act, 1905," and shall be construed with the Principal Act. 
In this Act— Definitions. 

" Admitted set off " means set off admitted by the plaintiff at the 
10 time he brings the action. 

52888 15—A " Principal 
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" Principal Act " means Small Debts Recovery Act, 1899. 
" Stipendiary magistrate " includes a deputy stipendiary magis- 

trate. 
Other expressions have the meanings given to them in. the 

5 Principal Act. 
3. The sections and subsections of the Principal Act mentioned Repeal. 

in Schedule One to this Act are repealed : 
Provided that such repeal shall not affect any rules made under 

that Act. 
10 	 Jurisdiction. 

4. (1) The jurisdiction of a court established or to be established 
under the Principal Act anywhere in New South Wales is extended to 
include any action for the recovery of— 

any debt or liquidated demand not exceeding fifty pounds 
15 	whether on balance of account or after admitted set-off or 

otherwise ; 
any other demand or damage to an amount not exceeding 
thirty pounds. 

Section twenty-three of the Principal Act is amended by 
20 inserting the words " fifty pounds " instead of the words " ten 

pounds " in that section. 
Provided that where the debt or liquidated demand 

exceeds thirty pounds, such jurisdiction shall be exercised only by a 
stipendiary or police magistrate sitting in some place appointed in 

25 that behalf by the Governor. 
Provided also that this section shall not apply to the 

jurisdiction of one justice of the peace under section eight of the 
Principal Act. 

5. Subsection three of section eleven of the Principal Act is 
30 amended by inserting the words " six years " instead of the words 

" three years " in that subsection. 
6. Any doctor of medicine or other legally qualified medical 

practitioner may sue for the recovery of any fees or other remuneration 
as such practitioner in like manner as any surgeon or other person may 

35 sue for the recovery of any debt or demand under the Principal Act 
and this Act. 

Default summons and procedure thereon. 

7. In any action in a court for the recovery of a debt or liquidated Default summons. 

demand with or without interest, the plaintiff may, in lieu of the See ilid. s. 52. 

40 summons mentioned in the Principal Act, cause to be issued a 
summons in the form prescribed by rules made under this Act, and 
until such rules are made, such summons may be in the form of a 
default summons in the present District Court rules, mutatis mutandis, 
or as near thereto as practicable. 	 8. 

Extension of 
jurisdiction. 

Actions by infants. 

Exclusive 
jurisdiction of 
stipendiary or police 
magistrate. 

Saving. 

Extension of period 
of limitation. 

Power of medical 
practitioner
for fees. 

to sue  

District Courts Act, 
1901, s. 48. 



Service of default 
summons. 
See ibid. ss. 52 & 63. 

Ground of defence 
to be in writing 
lodged with registrar. 

District Courts Act, 
1901, s. 62 (4). 

Judgment in 
default of defence. 
Ibid. s. 64. 

Defence lodged after 
time. 
Ibid. s. 55. 

I- 
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8. A default summons shall when practicable be served personally 
on the defendant: 

Provided that where prompt personal service cannot be effected 
on a defendant, and a stipendiary or police magistrate is satisfied by 

5 affidavit that reasonable efforts have been made to effect such service, 
and that— 

the defendant wilfully evades service of the summons ; or 
the summons has been served in the manner directed by the 
Principal Act in respect of a summons under that Act, 

10 such magistrate may order, on such conditions as may be thought fit, 
that the plaintiff may proceed as if personal service had been effected. 

9. Notice of the grounds of defence to an action in which a 
default summons has been issued shall be in writing in the form 
prescribed, signed by the defendant or his attorney, and shall, together 

15 with an affidavit verifying it, be filed in duplicate with the registrar. 
The registrar shall forthwith communicate any ground of 

defence so filed to the plaintiff or his attorney by posting the notice to 
or by leaving at his residence or usual place of abode or business. 

10. If, in such action, the defendant does not within ten days 
20 after personal service on him of a default summons, or where service 

has not been personal within fourteen days after leave to proceed as 
aforesaid, file notice of grounds of defence and affidavit as aforesaid, 
the plaintiff within three months after the expiration of the time for 
filing such notice, upon filing an affidavit of personal service, or of an 

25 order of leave to proceed, and an account of what he claims to be due 
to him verified by the oath of the plaintiff, his attorney or agent, may 
have judgment entered up by the court or registrar against the 
defendant for the amount of the claim, and a sum for costs to be 
prescribed. 

30 11. The defendant may at any time before judgment, file with 
the registrar notice of grounds of defence and affidavit as aforesaid. 

When such notice and affidavit are filed after the time 
mentioned in the last preceding section, the defendant may be let in 
to defend- 

35 (a) if the plaintiff consents in writing thereto ; or 
(b) by leave of the court upon filing an affidavit disclosing a 

defence on the merits and satisfactorily explaining the neglect, 
and upon such terms as the court thinks fit. 

Setting aside of judgment. 
40 12. The court, on sufficient cause being shown at the next Judgment may be 

sitting of the court or otherwise, may, on such terms as it thinks fit, set aside. 

set aside any judgment entered up in the absence of the defendant, 
or for neglect to file notice of grounds of defence and any execution 
thereupon, and let in the defendant to defend. 

Non-appearance 
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Non-appearance of plaintiff. 
If the plaintiff does not appear in any action and the Where plaintiff does 

a
rt

a
a
a
rtr

ec
te may defendant appears according to the summons, the court may nonsuit 

the plaintiff. 

	

5 	 Judgment on confession or agreement. 
(1) In any action— 	 Statement of 

(a) the defendant may sign a statement confessing the amount of agreement may be 
the debt or demand for which the plaint has been issued, or made, signed. 
any part thereof ; or 

	

10 	(b) the plaintiff and defendant may sign a statement of any 
agreement upon the amount of such debt or demand, and of 
the terms and conditions upon which the same is to be paid 
or satisfied. 

(2) Any such statement shall be signed in the presence of 
15 the registrar of the court in which such plaint has been entered, or of 

an attorney, or a justice of the peace. 
The registrar shall receive such statement of confession or Statement received 

agreement as aforesaid, and shall, as soon as convenient thereafter, by registrar and 
3 udgment entered up. 

send notice of any such confession to the plaintiff. 

	

20 	On such statement being so received, and on proof by affidavit 
of the signature or signatures of the party or parties who signed such 
confession or agreement where such signature or signatures were not 
made in the presence of the rogistrar, the court or registrar may enter 
up judgment in the terms of such statement. 

	

25 	 Judgment where several defendants. 
In any action for a debt or liquidated demand, judgment Where judgment 

by default or confession against one or more of several defendants Livi
c
y
n
o
a
fgrfiesnda  against seine 

shall not preclude the plaintiff from proceeding to judgment and 
issuing execution against any other defendant or defendants, except 

30 in so far as satisfaction by any of them operates in favour of all. 

Execution. 
During the lives of the parties to a judgment in any Execution in six 

court, or those of them during whose lives execution may at present grrAtheout8rgival. 
issue within a year and a day without a scire facias, and within s..1i4: 

35 six years from the recovery of the judgment, execution may issue 
without a revival of the judgment. 

Interpleader. 
Any application under section forty of the Principal Act Application under 

40 to call before the court the party issuing any process and the 61?; itni inp Ac 
of

t.  
40 claimant of any goods or chattels taken in execution under such 

process, 
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process, and any order thereupon may, in the absence of the court, be 
made to and granted by the registrar or a justice of the peace. Such 
order so made shall be of the same effect as if made by the court ; and 
the court shall thereupon pronounce its decision and make its orders 

5 in accordance with the said section. 
19. (1) Where, under section forty-two of the Principal Act, a Property in 

third person claims any property levied upon, and such claim is geoostziozzf bailee. 
deposed to as in that section provided, the following additional things, 
or one of them shall be done by the claimant before the property is 

10 released from execution— 
he may deposit with the bailiff an amount equal to the value 
of the property, such amount to be paid by the bailiff into 
court to abide the decision of the court upon the claim ; or 
he may give to the bailiff security to the value of the property. 

15 	(2) The amount of such value and the nature of such 
security shall be agreed upon between the claimant and the bailiff, or 
in case of difference shall be determined by some competent person 
appointed by the registrar, and the costs (if any) of such determination 
shall be paid by the claimant and, if the court so orders, may be 

20 added to the costs of the levy. 

Change of venue. 
20. (1) If a court is satisfied that any action or other proceedinc,  Change of venue. 

therein pending can be more conveniently or fairly tried or determined District Courts Act, 
by some other court, it may order that the venue be changed, and that 1901, s. 10. 

25 the action or proceeding be sent for hearing to such other court. 
If a court or any member of a court is interested in 

the matter of any action or proceeding pending in such court, it shall 
order that the venue be changed, and that the action or proceeding be 
sent for hearing to the nearest court at which it may conveniently be 

30 tried or determined. 
Where a venue is changed, the registrar shall forthwith 

transmit by post to the registrar of the court to which the action or 
proceeding is to be sent for hearing all documents in his possession 
relating to the action or proceeding. 

35 	(4) Such last-mentioned court shall appoint a day for the 
hearing, notice whereof shall be sent by the registrar, by post or 
otherwise, to the parties, and shall hear and determine such action or 
proceeding. 

Court fees. 
40 	21. The provisions of sections thirty-four, thirty-five, thirty-six, Court fees to be 

and thirty-seven of the Supreme Court and Circuit Courts Act, i 9A,  denoted by stamps. 

relating to the collection of the fees to be demanded and paid in the 
Supreme Court, shall mutatis mutandis apply to the fees to be demanded 
and paid in any court of petty sessions acting within the jurisdiction 

45 conferred by the Principal Act and this Act. 	 22. 
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(1) No Court fees, except fees in respect of the copying of Court fees not 
documents, payable to a registrar shall be charged to or payable, by col ioavr

e n 
gred 

mthent 
the Government of New South Wales or any department or board departments. 
whose expenditure is paid out of the Consolidated Revenue Fund. 

	

5 	(2) But the said Government department or board may 
include the amount of such fees in any costs which it .may be entitled 
to receive from any person, and may recover the same as if such fees 
had been charged and paid; and when recovered such fees shall be 
paid to the registrar and accounted for by him as directed by the 

10 Audit Act, 1902. 
Costs. 

Where in any action or proceeding in a court— 	 Costs in actions and 
(a) judgment is given or entered up for a sum exceeding ten proceedings. 

pounds ; or 

	

15 	(b) judgment is given for the defendant or the plaintiff is 
nonsuited in an action in which the plaintiff claimed a sum 
exceeding ten pounds ; or 

(c) an order on interpleader is made and the court certifies that 
the value of the goods or chattels or of the proceeds thereof 

	

20 	exceeds ten pounds, 
the court may award costs according to the prescribed scale. 

Where an action or proceeding is struck out for want of Costs where action or 
jurisdiction, the court may, where in its opinion the amount claimed proceeding  struck 

out for want of 
or the amount or value of the subject matter claimed or in dispute is jurisdiction. 

25 ten pounds or more, award costs according to the prescribed scale. 

Allachment of debts. 
Any application under section forty-four of the Principal Orders under section 4 Act to examine a judgment debtor, and any order thereupon may, in 4 of Principal Act.  

the absence of the court, be made to and granted by the registrar 
30 thereof or a justice of the peace. Any such order so made shall be of the 

same effect as if made by the court, and the court shall cause such 
debtor to be examined under the said section. 

Any application under section forty-six of the Principal Garnishee orders, 
Act, and any garnishee order and any directions thereunder, and any ss 

r
.
i 

(3.and 
Act  
47 of 

Pncipal 
35 summons under section forty-seven of the said Act may, in the absence 

of the court, be made to and granted by the registrar thereof or by a 
justice of the peace. Any such order, direction, or summons so made 
shall be of the same effect as if made by the court. 

Execution. 

	

40 	27. (1) Where a judgment or order of a court of petty sessions 	.Certificate may issue 
for the payment of money has been given, signed, or made in favour of lilledrejSt 

o
e
fau

o
n
r
eatn- 

any person, the registrar, upon the application of such person or of his order. 
solicitor 
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solicitor or agent, shall, on proof that a warrant of execution on such 
judgment or order has been returned unsatisfied in whole or in part, 
issue and deliver to such person, solicitor, or agent, a certificate in the 
form of Schedule Two or to the like effect, and shall make a minute 

5 or memorandum thereof against the entry of the judgment on the 
cause list. 

Such person may file or cause to be filed the said 
certificate in any district court having jurisdiction within the district 
of such court of petty sessions, or having jurisdiction where the 

10 judgment debtor resides. 
Thereupon, without any farther or other process, execu-

tion may be issued out of such district court in the same manner as 
upon a judgment or order of such court for the sum mentioned in 
such certificate to be unpaid, together with the fees paid for the 

15 certificate to the registrar of the court of petty sessions and the fees 
paid in the district court for filing the certificate and issuing execution, 
and the prescribed sum for costs. 

After the issue of such certificate no further proceedings 
shall be taken in the court of petty sessions in respect of such. 

20 judgment or order. 
When such certificate has been filed in the district 

court all the provisions of the District Courts Act, 1901, relating to 
proceedings consequent on a judgment or order given or made in a 
district court shall apply as if the judgment or order of the court of 

25 petty sessions were a judgment or order of the district court. 

Certificate may be 
filed in district court. 

Execution may issue 
out of district court. 

No further pro-
ceedings in court of 
petty sessions. 

Provisions of District 
Courts Act to apply. 

Appeal to district court. 

28. (1) If either party in an action or proceeding in interpleader Appeal to District 

in which the money claimed or the value of the goods in question Court. 
exceeds ten pounds is dissatisfied with the judgment or order of the See  Diet rict Cmiets 

Act, 1901, B. 107. 

30 court therein, he may appeal from the same to the district court held 
nearest to the place where such judgment or order was given, entered 
up, or made. . 

The party so appealing shall give the prescribed notice 
of such appeal to the other party or his attorney, and also give security 

35 to be approved by the court or the registrar for the costs of the appeal 
and the amount of the judgment, or in lieu of giving such security 
deposit in the hands of the registrar the amount of the judgment, 
together with an amount to answer the costs aforesaid. 

The registrar shall forward to the registrar of the 
40 district court to which the appeal is made all documents in his 

possession relating to the action or proceeding. 
The registrar of such district court shall give the 

parties to the action or proceeding notice of the time and place for 
hearing the appeal. 	 29. 
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29. (1) The appeal shall be in the nature of a rehearing, and Proceedings on shall be heard in accordance with the practice of the district court, appeal. 
and the costs of the appeal shall be in the discretion of such court. The district court may order a new trial or may give.  5 such judgment or make such order in the action or proceeding as might have been given or made by the court appealed from. Such judgment or order shall be final. 

On such judgment or order being given or made, the registrar of the district court shall communicate the same to the 10 registrar of the court appealed from, and shall forward to him all documents in his possession relating to the action or proceeding. Such judgment or orer shall be of the same effect and proceedings thereon may be taken as if it were a judgment or order of the court appealed from. 
15 (5) Nothing in this section shall affect the jurisdiction of the Supreme Court over a court of petty sessions by way of prohibition or mandamus. 

Rules. 
80. The Governor may make general rules to be in force in Rules made by 20 the several districts for carrying out the provisions of this Act, and Governor. prescribing the scale of costs and fees and the procedure and practice of courts of petty sessions under this Act and the Principal Act, and may in and by such rules alter any forms in any Schedule to this or the Principal Act. 

25 Provided that until such rules are made the scale of fees and costs prescribed by or under the Principal Act shall continue in force. Such rules shall have the same force and effect as if they formed part of this Act. 

Formal amendments in Principal Act. 
30 31. Section sixteen of the Principal Act is amended by inserting the words " or a duplicate thereof " next after the word " summons " in that section. 

32. The following amendments are made in sections nineteen and twenty of the Principal Act :- 
35 (a) The words " persons jointly liable " are substituted for the words " joint defendants " where occurring in subsections one, two, and three of section nineteen, or in any subsection of section twenty. 

(b) The words " person jointly liable " are substituted for the 40 words " joint defendant or joint defendants " in subsection four of section nineteen. 
(c) 

Amendment of; 
section 16. 

Amendments of 
sections 19 and 20. 
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The word " person " is substituted for the word " defendant " 
in. subsections one, two, and three of section nineteen, and 
in any subsection of section twenty. 
The words " any one of " are substituted for the words " any 

5 	of " in subsection one of section nineteen. 
The words " in the action " are substituted for the words " in 
the defence " in subsection three of section nineteen. 

SCHEDULES. 

SCHEDULE ONE. 

10 	 Sections and subsections of the Principal Act repealed. 
Subsection one of section twenty-one. 
Subsection two of section twenty-two. 
Section twenty-eight. 
Subsections two and three of section twenty-nine. 

15 	 Section thirty. 
Section sixty-four. 
Section sixty-five. 

SCHEDULE TWO. 
THE SMALL DEBTS RECOVERY (AMENDING) ACT, 1905. 

20 	Certificate of unsatisfied execution on a judgment or order. 
In the Court of Petty Sessions 

for the district of 

Title of 
action and 

date of 
commence- 

ment. 

Form or 
nature of 
action. 

Name, addition, 
and residence 

of party in 
whose favour 

judgment given 
or order made. 

Name, addition, 
and address of 
party against 

whom judgment 
given or order 

made. D
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  f

a.
  

Abstract 
of 

return. t 

Amount 
of  

judgment 
or order 
unpaid. 

Remarks. 

I certify that this certificate correctly and fully sets forth the particulars of the 
30 judgment (or order) and of the return unsatisfied of execution issued on such judgmen 

(or order) therein described of the Court of Petty Sessions for district of 
sitting under the Small Debts Recovery Act, 1899, and the Acts amending the same. 

Dated this 	day of 	19 	 A.B., 
Registrar. 

Sydney: William Applegate Qullick, Government Printer. —1905. 
[9d.] 

25 
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