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Act No. 18, 1905.

An Act to amend the Small Debts Recovery Act, 1899; to o
provide for the collection of fees in a court of petty

sessions ; and for purposes consequent thereon or incidental %
thereto. [Assented to, 28th September, 1905.] *1

E it enacted by the King’s Most Excellent Majesty, by and with i

the advice and consent of the Legislative Council and Legislative ‘
Assembly of New South Wales in Parliament assembled, and by the
authority of the same, as follows :—

Preliminary. _

1. This Act may be cited as the “Small Debts Recovery short title. '
(Amending) Act, 1905,” and shall come into force on the first day of 1
October, one thousand nine hundred and five, and shall be construed
with the Principal Act.

9. In this Act=— Definitions. ;

¢ Admitted set off”” means set off admitted by the plaintiff at the :
time he brings the action. 5

“ Principal Act”” means Small Debts Recovery Act, 1899.

‘“ Stipendiary magistrate ” includes a deputy stipendiary magis-
trate.

Other expressions have the meanings given to them in the
Principal Aect.

8. The sections and subsections of the Principal Act mentioned Repeal.
in Schedule One to this Act are repealed :

Provided that such repeal shall not affect any rules made under
that Act. i Jurisdiction.
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Jurisdiction.
Extension of 4, (1) The jurisdiction of a court established or to he established
Jerindintions under the Principal Act anywhere in New South Wales is extended to

include any action for the recovery of any debt or liquidated demand
not exceeding fifty pounds, whether on balance of account or after
admitted set-off or otherwise.

Actions by infants. (2) Section twenty-three of the Principal Act is amended by
inserting the words ¢ fifty pounds” instead of the words “ ten
pounds’ in that seetion.

Exclusive (3) Provided that where the debt or liquidated demand

gg’;gﬁ;’;;’f police €Xceeds thirty pounds, such jurisdietion shall be exercised only by a

magistrate, stipendiary or police magistrate sitting in some place appointed in
that behalf by the Governor.

Saving. (4) Provided also that this section shall not apply to the

jurisdiction of one justice of the peace under section eight of the
Principal Act.
Extension of period 5. Subsection three of seetion eleven of the Principal Act is
k£ i amended by inserting the words *six years” instead of the words
‘“ three years”” in that subsection.
Power of medical 6. Any doctor of medicine or other legally qualified medical
practitioner tosue  practitioner may sue for the recovery of any fees or other remuneration
District Courts Act, &S such practltloner in like manner as any surgeon or other person may
1901, . 48, sue for the recovery of any debt or demand under the Principal Act

and this Act.

Default summons and procedure thereon.

Default summons, 7. Inany action ina court for the recovery of a debt or liquidated

See ibid. s. 52, demand with or without interest, the plaintiff may, in lieu of the
summons mentioned in the Prinecipal Act, cause to be issued a
summons in the form prescribed by rules made under this Aet, and
until such rules are made, such summons may be in the form of a
default summons in the present District Court rules, mutatis mutandis,
or as near thereto as practicable.

Service of default 8. A default summonsshall when practicable be served personfllly

e e e on the defendant:

Che fahie. VM Glie Provided that where prompt personal service cannot be effected
on a defendant, and a stipendiary or police magistrate is satisfied by
affidavit that reasonable efforts have been made to effect such service,
and that—

(a) the defendant wilfully evades service of the summons; or
(b) the summons has been served in the manner directed by the
Principal Act in respect of a summons under that Act,
such magistrate may order, on such conditions as may be thought fit,
that the plaintiff may proceed as if personal service had been effected.
9.

ro
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9. Notice of the grounds of defence to an action in which a Ground of defence
default summons has been issued shall be in writing in the form fgd‘;;‘l‘iv‘l‘t{l‘::;sm“
prescribed, signed by the defendant or his attorney, and shall, together
with an aﬁid‘wlt V()l'lfVlll"‘ it, or stating such facts as the eourt in the
circumstances deems sufficient in that behalf, be filed in duplicate
with the registrar.

The registrar shall forthwith communicate any ground of District Courts Act,
defence so filed to the plaintiff or his attorney by posting “the notice to 120 02 (@)
or by leaving at his residence or usual place of abode or business.

10. If, in such action, the defendant does not within ten days Judg nent in
after pu*sonal service on him of a default summons, or where service defsult of defence. -
has not been personal within fourteen days after leave to proceed as 7% =5
aforesaid, file notice of grounds of defence and affidavit as aforesaid,
the plaintiff within three months after the expiration of the time for
filing such notice, upon filing an affidavit of personal service, or of an
order of leave to proceed, and an account of what he claims to be due
to him verified by the oath of the plaintiff, his attorney or agent, may
have judgment entered up by the court or registrar against the
defendant for the amount of the claim, and a sum for costs to be
prescribed. Where judgment has been entered up by the court or
the registrar under this section, the court may, on the application of
the defendant, direct the said amount and costs to be paid at such
times and by such instalments as it may think fit.

11. Where in any such action the defendant has filed a notice Trial.
of grounds of defence and affidavit as aforesaid, the action shall go to
trial at the next sittings of the court held not less than four clear days
after the day on which such notice was filed.

12. The defendant may at any time before judgment, file with Defence lodged after
the registrar notice of grounds of defence and affidavit as aforesaid. ;Z; i

When such notice and affidavit are filed after the time
mentioned in section ten, the defendant may be let in to defend—

(a) if the plaintiff consents in writing thereto ; or
(b) by leave of the court upon filing an affidavit disclosing a

defence on the merits and satisfactorily explaining the neglect,
and upon such terms as the court thinks fit.

Setting aside of judgment.

18, The court, on sufficient cause being shown at the next judgment may be
sitting of the court or otherwise, may, on such terms as it thinks fig, 9% Snide.
set aside any judgment entered up in the absence of the defendant,
or for ne@lect to file notice of grounds of defence and any executlon
thereupon, and let in the defendant to defend.

Non-appearance
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Non-appearance of plaintiff.

14. If the plaintiff does not appear in any action and the
defendant appears according to the summons, the court may nonsuit
the plaintiff or enter a verdict for the defendant.

Judgment on confession or agreement.

15. (1) In any action—

(a) the defendant may sign a statement confessing the amount of
the debt or demand for which the plaint has been issued, or
any part thereof ; or

(b) the plaintiff and defendant may sign a statement of any
agreement upon the amount of such debt or demand, and of
the terms and conditions upon which the same is to be paid
or satisfied.

(2) Any such statement shall be signed in the presence of
the registrar of the court in which such plaint has been entered, or of
an attorney, or a justice of the peace.

16. The registrar shall receive such statement of confession or
agreement as aforesaid, and shall, as soon as convenient thereafter,
send notice of any such confession to the plaintiff.

On such statement being so received, and on proof by affidavit
of the signature or signatures of the party or parties who signed such
confession or agreement where such signature or signatures were not
made in the presence of the registrar, the court or registrar may enter
up judgment in the terms of such statement.

Judgment where several defendants.

17. In any action for a debt or liquidated demand, judgment
by default or confession against one or more of several defendants
shall not preclude the plaintiff from proceeding to judgment and
issuing execution against any other defendant or defendants, except
in so far as satisfaction by any of them operates in favour of all.

Frecution.

18. During the lives of the parties to a judgment in any
court, or those of them during whose lives execution may at present
issue within a year and a day without a scire facias, and within
six years from the recovery of the judgment, execution may issue
without a revival of the judgment.

Interpleader



Act No. 18, 1903. 5

Small Debts Recovery (Amending).

Interpleader.

19. Any application under section forty of the Principal Act Application under
to call before the court the party issuing any process and the gehor 00
claimant of any goods or chattels taken in execution under such
process, and any order thereupon may, in the absence of the court, be
made to and granted by the registrar or a justice of the peace. Such
order so made shall be of the same effect as if made by the court ; and
the court shall thereupon pronounce its decision and make its orders
in accordance with the said section.

20. (1) Where, under section forty-two of the Principal Act, a Propertyin
third person claims any property levied upon, and such claim is possesion of bailee.
deposed to as in that section provided, the following additional things, i
or one of them, shall be done by the claimant before the property is
released from execution—

(a) he may deposit with the bailiff an amount equal to the value
of the property, such amount to be paid by the bailiff into
court to abide the decision of the court upon the claim; or

(b) he may give to the bailiff security to the value of the property.

(2) The amount of such value and the nature of such
security shall be agreed upon between the claimant and the bailiff, or
in case of difference shall be determined by some competent person
appointed by the registrar, and the costs (if any) of such determination
shall be paid by the claimant and, if the court so orders, may be
added to the costs of the levy.

Change of venue.

21, (1) If acourtissatisfied that any action or other proceeding change of venue.
therein pending can be more conveniently or fairly tried or determined District Courts Act,
by some other court, it may order that the venue be changed, and that %% 10
the action or proceeding be sent for hearing to such other court.

(2) If a court or any member of a court is interested in
the matter of any action or proceeding pending in such court, it shall
not hear and determine the action or proceeding except with the
consent of the parties, and shall at the request of the plaintiff order
that the venue be changed, and that the action or proceeding be
sent for hearing to the nearest court at which it may conveniently be
tried or determined.

(3) Where a venue is changed, the registrar shall forthwith
transmit by post to the registrar of the court to which the action or
proceeding is to be sent for hearing all documents in his possession
relating to the action or proceeding.

(4) Such last-mentioned court shall appoint a day for the
hearing, notice whereof shall be sent by the registrar, by post or
otherwise, to the parties, and shall hear and determine such action or
proceeding. Court
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Court fees.

22, The provisions of sections thirty-four, thirty-five, thirty-six,
and thirty-seven of the Supreme Court and Circuit Courts Aect, 1900,
relating to the collection of the fees to be demanded and paid in the
Supreme Court, shall mutatis mutandis apply to the fees to be demanded

.and paid in any court of petty sessions acting within the jurisdiction

conferred by the Principal Act and this Act.

23. (1) No Court fees, except fees in respect of the copying of
documents, payable to a registrar shall be charged to or payable by
the Government of New South Wales or any department or board
whose expenditure is paid out of the Consolidated Revenue Fund.

(2) But the said Government department or board may
include the amount of such fees in any costs which it may be entitled
to receive from any person, and may recover the same as if such fees
had been charged and paid; and when recovered such fees shall be
paid to the registrar and accounted for by him as directed by the
Audit Act, 1902.

24, In all actions or proceedings in a court, the court may
award to the successful -party, by way of costs for court process and
attendance of witnesses, such sum as in its discretion it thinks fit.

Attachment of debts.

25. Any application under section forty-four of the Prineipal
Act to examine a judgment debtor, and any order thereupon may,
when the court is not sitting, be made to and granted by the registrar
thereof or a justice of the peace. Any such order so made shall be of
the same effect as if made by the court, and the court shall cause such
debtor to be examined under the said section.

26. Any application under section forty-six of the Principal
Act, and any garnishee order and any directions thereunder, and any
summons under section forty-seven of the said Act may, when the
court is not sitting, be made to and granted by the registrar thereof or
by a justice of the peace. Any such order, direction, or summons so
made shall be of the same effect as if made by the court.

Freculion.

27. (1) Where a judgment or order of a court of petty sessions
for the payment of money has been given, signed, cr made in favour of
any person, the registrar, upon the application of such person or of his
solicitor or agent, shall, on proof that a warrant of execcution on such
judgment or order has been returned unsatisfied in whole or in part,
issue and deliver to such person, solicitor, or agent, a certificate in the
form of Schedule Two or to the like effect, and shall make a minute or
memorandum thereof against the entry of the judgment on the cause list.

(2)
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(2) Such person may file or cause to be filed the said Certificate may be
certificate in any district court having jurisdiction within the district fled in district court.
of such court of petty sessions, or having jurisdiction where the
judgment debtor resides.

(3) Thereupon, without any further or other process, execu- Execution may issue
tion may be issued out of such district court in the same manner as °utof district court.
upon a judgment or order of such court for the sum mentioned in
such certificate to be unpaid, together with the fees paid for the
certificate to the registrar of the court of petty sessions and the fees
paid in the district court for filing the certificate and issuing execution,
and the prescribed sum for costs.

(4) After theissue of such certificate no further proceedings No further pro-
shall be taken in the court of petty sessions in respect of such ;ee‘i‘ti;“iijinoﬁgurt af
judgment or order. R

(5) When such certificate has been filed in the district Provisions of District
court all the provisions of the District Courts Aet, 1901, relating to Covrts Act to apply.
proceedings consequent on a judgment or order given or made in a
district court shall apply as if the judgment or order of the court of
petty sessions were a judgment or order of the district court.

Rules.

28. The Governor may make general rules to be in force in Rules made by
the several distriets for carrying out the provisions of this Act, and Governor.
the procedure and practice of courts of petty sessions under this Act
and the Principal Act, and may in and by such rules alter any forms
in any Schedule to this or the Principal Act.

Such rules shall have the same foree and effect as if they formed
part of this Act.

Formal amendments in Principal Act.

29. Section sixteen of the Principal Act isamended by inserting Amendment of
the words “or a duplicate thereof’ next after the word “ summons > section 16.
in that section.
80. Subsections one and two of section eighteen of the Principal Amendment of
Act are amended by inserting the words * carries on business or > *to 1%
before the words “ usually resides ” in those subsections.
81. The following amendments are made in sections nineteen Amendments of
and twenty of the Principal Act:— ' ety L ina 20,
(a) The words ‘““persons jointly liable” are substituted for the
words ‘“joint defendants” where occurring in subsections
one, two, and three of section nineteen, or in any subsection
of section twenty.
(b) The words “person jointly liable” are substituted for the
words “ joint defendant or joint defendants” in subsection
four of section nineteen, (c)
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)

(¢) The word “ person” is substituted for the word ¢ defendant
in subsections one, two, and three of section nineteen, and
in any subsection of section twenty.

(d) The words “any one of ” are substituted for the words “any
of ”” in subsection one of section nineteen.

(e) The words “in the action’ are substituted for the words ““in
the defence ” in subsection three of section nineteen.

SCHEDULES.

SCHEDULE ONE.

b Sections and subsections of the Principal Act repealed.

Subsection one of section twenty-one.
Subsection two of section twenty-two.
Section twenty-eight.

Section thirty.

Section sixty-five.

SCHEDULE TWO.
THE SMALL DEBTS RECOVERY (AMENDING) ACT, 1905.
Certificate of unsatisfied exvecution on a judgment or order.
In the Court of Petty Sessions |

for the district of J
. Name, addition !N'uuc addition | 20E | ey 2 £
Title of e ety g | ©09 g.18 Amount
: 5 and residence | and addressof | = = | S+ 25| 28 ;
action and Form or . i ot | ™m0 | 8ay | B | @& | Abstract of
date of nature of ol parsysi paltyapalne. B ilei s i 2 s ailis o os of judgment| Remarks,
RS R whose favonr |whom jndgmcnt‘ ©o f;s E'E e e A Jor :r(lcr z
< Eot o actlon. | sydgment given | given or order | % 21 8F° .3 S| 8% g anpaid
7 or order made. made. = g <z a S &

| sy

I certify that this certificate correctly and fully sets forth the particulars of the
judgment (or order) and of the return unsatisfied of execution issued on such judgment
(or order) therein described of the Court of Petty Sessions for district of 3
sitting under the Small Debts Recovery Act, 1899, and the Acts amending the same.

Dated this day of 119t AB:,

Registrar.

By Authority : WiLitam APPLEGATE GULLICK, Government Printer, Sydney, 1905.

[6d.]

-
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Legislative Assembly Chamber, } RICHD. A. ARNOLD,
Sydney, 27 September, 1905.

Clerk of the Legislative Assembly.
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Act No. 18, 1905.

An Act to amend the Small Debts Recovery Act, 1899 ; to
provide for the collection of fees in a court of petty
sessions ; and for purposes consequent thereon or incidental
thereto. [Assented to, 28th September, 1905.]

E it enacted by the King’s Most Excellent Majesty, by and with

the advice and consent of the Legislative Council and Legislative

Assembly of New South Wales in Parliament assembled, and by the
authority of the same, as follows :—

Preliminary.

1. This Act may be cited as the “Small Debts Recovery ghor title.
(Amending) Act, 1905,” and shall come into force on the first day of
October, one thousand nine hundred and five, and shall be construed
with the Principal Act.

2,

I have examined this Bill, and find it to correspond in all respests with te Bill
as finally passed by Loth Houses.
W. H. WOOD,

Chairman of Committees of the Legislative Assembly,
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Definitions. 2. In this Act—
¢« Admitted set off”” means set off admitted by the plaintiff at the
time he brings the action.
“Principal Act’’ means Small Debts Recovery Act, 1899.
“ Stipendiary magistrate ” includes a deputy stipendiary magis-
trate.
Other expressions have the meanings given to them in the
Principal Act.
8. The sections and subsections of the Principal Act mentioned
in Schedule One to this Act are repealed :
Provided that such repeal shall not affeet any rules made under
that Act.

Jurisdiction.

Extension of 4. (1) The jurisdiction of a court established or to be established

AN, under the Principal Act anywhere in New South Wales is extended to
include any action for the recovery of any debt or liquidated demand
not exceeding fifty pounds, whether on balance of account or after
admitted set-off or otherwise.

Actions by infants. (2) Section twenty-three of the Principal Act is amended by
inserting the words fifty pounds” instead of the words * ten
pounds” in that section.

Exclusive (3) Provided that where the debt or liquidated demand

;;;;;:ggf;;’; . police €Xceeds thirty pounds, such jurisdiction shall be exercised only by a

magistrate. stipendiary or police magistrate sitting in some place appointed in
that behalf by the Governor.

Saving. (4) Provided also that this section shall not apply to the
jurisdiction of one justice of the peace under section ecight of the
Principal Act.

Extension of period 5. Subsection three of section eleven of the Principal Aect is

of limitation. . . 3 e A
amended by inserting the words “six years” instead of the words
“ three years” in that subsection.

Power of medical 6. Any doctor of medicine or other legally qualified medical

practitioner to sue g ctitioner may sue for the recovery of any fees or other remuneration

District Courts Act, a8 such practitioner in like manner as any surgeon or other person may

1901, . 48. sue for the recovery of any debt or demand under the Principal Act

_and this Act.

Default summons and procedure thereon.

Default summons. 7. Inany action in a court for the recovery of a debt or liquidated

See dbid. s. 52. desnand with or without interest, the plaintiff may, in lieu of the
summons mentioned in the Principal Act, cause to be issued a
summons in the form prescribed by rules made under this Act, and
until such rules are made, such summons may be in the form of a
default summons in the present District Court rules, mutatis mutandis,
or as near thereto as practicable. 8.
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8. A default summonsshall when practicable be served personally Service of default
on the defendant: s O e

Provided that where prompt personal service cannot be effected 5° - = '
on a defendant, and a stipendiary or police magistrate is satisfied by
affidavit that reasonable efforts have been made to effect such service,
and that—

(a) the defendant wilfully evades service of the summons; or
(b) the summons has been served in the manner directed by the
Principal Act in respect of a summons under that Act,
such magistrate may order, on such conditions as may be thought fit,
that the plaintiff may proceed as if personal service had been effected.

9. Notice of the grounds of defence to an action in which a Ground of defence
default summons has been issued shall be in writing in the form Rl g
prescribed, signed by the defendant or his attorney, and shall, together ™" v 3
with an affidavit verifying it, or stating such facts as the court in the
circumstances deems sufficient in that behalf, be filed in duplicate
with the registrar.

The registrar shall forthwith communicate any ground of District Courts Act,
defence so filed to the plaintiff or his attorney by posting the notice to %% = 62 (4)-
or by leaving at his residence or usual place of abode or business.

10. If, in such action, the defendant does not within ten days Judgment in
after personal service on him of a default summons, or where service default of defence.
has not been personal within fourteen days after leave to proceed as s
aforesaid, file notice of grounds of defence and affidavit as aforesaid,
the plaintiff within three months after the expiration of the time for
filing such notice, upon filing an affidavit of personal service, or of an
order of leave to proceed, and an account of what he claims to be due
to him verified by the oath of the plaintiff, his attorney or agent, may
have judgment entered up by the court or registrar against the
defendant for the amount of the claim, and a sum for costs to be
prescribed.  Where judgment has been entered up by the court or
the registrar under this section, the court may, on the application of
the defendant, direct the said amount and costs to be paid at such
times and by such instalments as it may think fit.

11. Where in any such action the defendant has filed a notice Trial.
of grounds of defence and affidavit as aforesaid, the action shall go to
trial at the next sittings of the court held not less than four clear days
after the day on which such notice was filed.

12. The defendant may at any time before judgment, file with Defence lodged atter
the registrar notice of grounds of defence and affidavit as aforesaid. =
When such notice and affidavit are filed after the time 7% %5
mentioned in section ten, the defendant may be let in to defend—
(a) if the plaintiff consents in writing thereto ; or
(b) by leave of the court upon filing an affidavit disclosing a
defence on the merits and satisfactorily explaining the neglect,
and upon such terms as the court thinks fit. Setting
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Setting aside of judgment.

18. The court, on sufficient cause being shown at the next
sitting of the court or otherwise, may, on such terms as it thinks fit,
set aside any judgment entered up in the absence of the defendant,
or for neglect to file notice of grounds of defence and any execution
thereupon, and let in the defendant to defend.

Non-appearance of plaintiff.

14. If the plaintiff does not appear in any action and the
defendant appears according to the summons, the court may nonsuit
the plaintiff or enter a verdict for the defendant.

Judgment on confession or agreement.

15. (1) In any action—

(a) the defendant may sign a statement confessing the amount of
the debt or demand for which the plaint has been issued, or
any part thereof ; or

(b) the plaintiff and defendant may sign a statement of any
agreement upon the amount of such debt or demand, and of
the terms and conditions upon which the same is to be paid
or satisfied.

(2) Any such statement shall be signed in the presence of
the registrar of the court in which such plaint has been entered, or of
an attorney, or a justice of the peace.

16. The registrar shall receive such statement of confession or
agreement as aforesaid, and shall, as soon as convenient thereafter,
send notice of any such confession to the plaintiff.

On such statement being so received, and on proof by affidavit
of the signature or signatures of the party or parties who signed such
confession or agreement where such signature or signatures were not
made in the presence of the registrar, the court or registrar may enter
up judgment in the terms of such statement.

Judgment where several defendants.

17. In any action for a debt or liquidated demand, judgment
by default or confession against one or more of several defendants
shall not preclude the plaintiff from proceeding to judgment and
issuing execution against any other defendant or defendants, except
in so far as satisfaction by any of them operates in favour of all.

LFrecution.
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Frecution.

18. During the lives of the parties to a judgment in any Execution in six

court, or those of them during whose lives execution may at present ée;r;wjh:“:;;;‘"l'
LL.P. Act, k

issue within a year and a day without a scire facias, and within [y,
six years from the recovery of the judgment, execution may issue
without a revival of the judgment.

Interpleader.

19. Any application under section forty of the Principal Act Application under
to call before the court the party issuing any process and the Sﬁfit,:‘c)?p:{) o
claimant of any goods or chattels taken in execution under such
process, and any order thereupon may, in the absence of the court, be
made to and granted by the registrar or a justice of the peace. Such
order so made shall be of the same effect as if made by the court ; and
the court shall thereupon pronounce its decision and make its orders
in accordance with the said section.
20. (1) Where, under section forty-two of the Principal Act, a Propertyin
third person claims any property levied upon, and such claim is vl
deposed to as in that section provided, the following additional things,
or one of them, shall be done by the claimart before the property is
released from execution—
(a) he may deposit with the bailiff an amount equal to the value
of the property, such amount to be paid by the bailiff’ into
court to abide the decision of the court upon the claim; or
(b) he may give to the bailiff security to the value of the property.
(2) The amount of such value and the nature of such
security shall be agreed upon between the claimant and the bailiff, or
in case of difference shall be determined by some competent person
appointed by the registrar, and the costs (if any) of such determination
shall be paid by the claimant and, if the court so orders, may be
added to the costs of the levy.

ailee.

Change of venue.

21, (1) If acourt issatisfied that any action or other proceeding Change of venue.
therein pending can be more conveniently or fairly tried or determined District Courts Act,
by some other court, it may order that the venue be changed, and that Wit
the action or proceeding be sent for hearing to such other court.

(2) If a court or any member of a court is interested in
the matter of any action or proceeding pending in such court, it shall
not hear and determine the action or proceeding except with the
consent of the parties, and shall at the request of the plaintiff order
that the venue be changed, and that the action or proceeding be
sent for hearing to the nearest court at which it may conveniently be
tried or determined. (3)
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(3) Where a venue is changed, the registrar shall forthwith
transmit by post to the registrar of the court to which the action or
proceeding is to be sent for hearing all documents in his possession
relating to the action or proceeding.

(4) Such last-mentioned court shall appoint a day for the
hearing, notice whereof shall be sent by the registrar, by post or
otherwise, to the parties, and shall hear and determine such action or
proceeding.

Court fees.

Court fees to be 22. The provisions of sections thirty-four, thirty-five, thirty-six,

denoted by stamps. - an( thirty-seven of the Supreme Court and Circuit Courts Act, 1900,
relating to the collection of the fees to be demanded and paid in the
Supreme Court, shall mutatis mutandis apply to the fees to be demanded
and paid in any court of petty sessions acting within the jurisdiction
conferred by the Principal Act and this Act.

Court fees not 23. (1) No Court fees, except fees in respect of the copying of

= os.panbad? documents, payable to a registrar shall be charged to or payable by

departments. the Government of New South Wales or any department or board
whose expenditure is paid out of the Consolidated Revenue Fund.

(2) But the said Government department or board may
include the amount of such fees in any costs which it may be entitled
to receive from any person, and may recover the same as if such fees
had been charged and paid; and when recovered such fees shall be
paid to the registrar and accounted for by him as directed by the

Audit Act, 1902.

Process and witnesses 24. In all actions or proceedings in a court, the court may
B award to the successful party, by way of costs for court process and
attendance of witnesses, such sum as in its discretion it thinks fit.

Attachment of debts.

Orders under section 25. Any application under section forty-four of the Principal
44 of Principal Act. - A ot o examine a judgment debtor, and any order thereupon may,
when the court is not sitting, be made to and granted by the registrar
thereof or a justice of the peace. Any such order so made shall be of
the same effect as if made by the court, and the court shall cause such

debtor to be examined under the said section.

Garnishee orders, 26. Any application under section forty-six of the Principal

ii’;;;‘;;’;? by Act, and any garnishee order and any directions thereunder, and any
summons under section forty-seven of the said Act may, when the
court is not sitting, be made to and granted by the registrar thereof or
by a justice of the peace. Any such order, direction, or summons so
made shall be of the same effect as if made by the court.

Frecution.
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Frecution.

27. (1) Where a judgment or order of a court of petty sessions certificate may issue
for the payment of money has been given, signed, or made in favour of ({‘gs‘}:iegngfm“g:aﬁ"'
any person, the registrar, upon the application of such person or of his order.
solicitor or agent, shall, on proof that a warrant of execution on such
judgment or order has been returned unsatisfied in whole or in part,
issue and deliver to such person, solicitor, or agent, a certificate in the
form of Schedule Two or to the like effect, and shall make a minute
or memorandum thereof against the entry of the judgment on the
cause list.

(2) Such person may file or cause to be filed the said Certificate may be
certificate in any district court having jurisdiction within the district filed i district court.
of such court of petty sessions, or having jurisdiction where the
judgment debtor resides.

(3) Thereupon, without any further or other process, execu- Execution may issue
tion may be issued out of such district court in the same manner as °utof district court.
upon a judgment or order of such court for the sum mentioned in
such certificate to be unpaid, together with the fees paid for the
certificate to the registrar of the court of petty sessions and the fees
paid in the district court for filing the certificate and issuing execution,
and the prescribed sum for costs.

(4) After theissueof such certificate no further proceedings No further pro-
shall be taken in the court of petty sessions in respect of such f)ee‘;’f;“"j‘:‘of i
judgment or order.

(5) When such certificate has been filed in the district Provisions of District
court all the provisions of the District Courts Act, 1901, relating to e e
proceedings consequent on a judgment or order given or made in a
district court shall apply as if the judgment or order of the court of
petty sessions were a judgment or order of the district court.

Rules.

28. The Governor may make general rules to be in force in Rules made by
the several districts for carrying out the provisions of this Act, and #ovemer
the procedure and practice of courts of petty sessions under this Act
and the Principal Act, and may in and by such rules alter any forms
in any Schedule to this or the Principal Act.

Such rules shall have the same force and effect as if they formed
part of this Act.

Formal amendments in Principal Act.

29. Section sixteen of the Principal Act is amended by inserting Amendment of
the words “or a duplicate thereof” next after the word “summons” A 2.
in that section.

30.
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Amendment of 30. Subsections one and two of section eighteen of the Principal
. Act are amended by inserting the words * carries on business or”
before the words *“ usually resides ” in those subsections.

Amendments of 31. The following amendments are made in sections nineteen

sections 19.and 20. - and twenty of the Principal Act:—

(a) The words “ persons jointly liable” are substituted for the
words ““joint defendants” where occurring in subsections
one, two, and three of section nineteen, or in any subsection
of section twenty.

(b) The words “person jointly liable” are substituted for the
words “joint defendant or joint defendants” in subsection
four of section nineteen.

(¢) The word “person” is substituted for the word “ defendant ™
in subsections one, two, and three of section nineteen, and
in any subsection of section twenty.

(d) The words ““any one of ” are substituted for the words “any
of ” in subsection one of section nineteen.

(e) The words ““in the action” are substituted for the words “in
the defence ” in subsection three of section nineteen.

SCHEDULES.
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SCHEDULES.

SCHEDULE ONE.

Sections and subsections of the Principal Act repealed.

Subsection one of section twenty-one.
Subsection two of section twenty-two.
Section twenty-eight.

Section thirty.

Section sixty-five.

SCHEDULE TWO.
THE SMALL DEBTS RECOVERY (AMENDING) ACT, 1905.
Certificate of unsatisfied execution on a judgment or order.

In the Court of Petty Sessions
for the district of

" Name, addition,| Name, addition,| 28 | « & ] )
’{’}tle of a4 | Formor | and residence | and addressof | ZE | o= Zs s Atetoant An’g;unt
“Cd'%n o ‘i o ) of party in | party against | 2° | 55 | 55 | &S ' tadaiaent] ‘Ramak
Lo L él.re %L | whose favour |whom judgment| © 8 | & EH'E Ol | B : Judg! den COIBTNE.
commence- | action. | ygoment given | given or order | & 2| 255 | 25 | g | return. |oror e
ment, or order made. made. g 2 e R g U paic.

|
1
_i
|
<

I certify that this certificate correctly and fully sets forth the particulars of the
judgment (or order) and of the return unsatisfied of execution issued on such judgment
(or order) therein described of the Court of Petty Sessions for district of ]
sitting under the Small Debts Recovery Act, 1899, and the Acts amending the same.

Dated this day of 19 . A.B.,
: Registrar.

In the name and on the behalf of His Majesty I assent to this Act.

FREDK. M. DARLEY,
State Government House, Lieutenant-Governor.
Sydney, 28th September, 1905.






SMALL DEBTS RECOVERY (AMENDING) BILL.

SCHEDULLE showing the Legislative Assembly’s Disagreements from the Legisla-
tive Council’s Amendments referred to in Message of 19th September, 1905.

RICHD. A. ARNOLD,
Clerk of the Legislative Assembly.

Page 1, Title, lines 1 to 8. Omit ““to provide for an appeal from a court of petty
“ sessions to a district court ;”’
Page 2, clause 4, lines 14 to 19. Reinsert—

4. (1) The jurisdiction of a court established or to be established under the Estension of
Principal Act anywhere in New South Wales is extended to include any action for TR
the recovery of any debt or liquidated demand not exceeding fifty pounds, whether
on balance of account or after admitted set-off or otherwise.

Page 2, clause 4, lines 22 to 31. Reinseri—

(2) Section twenty-three of the Principal Act is amended by inserting the Actions by
words “ fifty pounds” instead of the words ““ten pounds ™ in that section. e

(3) Provided that where the debt or liquidated demand exceeds thirty Exclusive
pounds, such jurisdiction shall be exercised only by a stipendiary or police magistrate 3{‘,‘1;2‘,11153;’:’ -

sitling in some place appointed in that behalf by the Governor. LA
magistrate.

(4) Provided also that this section shall not apply to the jurisdiction of Saving.
one justice of the peace under section eight ¢f the Principal Act.

52883 939

Nore.—These references are to the Council’s reprint of the Assembly Bill.







Page 1,

Page 2,
Page 3,

Page 3,

Page
Page 4,
Page 5,

o

Page 6,
Page 7,

Page 7,

Page 8,

SMALL DEBTS RECOVERY (AMENDING) BILL.

SCHEDULE of Amendments referred to in Message of 6th September, 1905,

clause 1, line 7.  After “ 1905 ” insert «“ and shall come into force on the first day of October,
“ one thousand nine hundred and five”

clause 4. Omat clause 4. ’

clause 9: 8, line 18. After “it” insert * or stating such facts as the courtin the circumstances
« deems sufficient in that behalf”

clause 0: 9. At end of clause add “ Where judgment has been entered up by the court or
« the registrar under this section, the court may, on the application of the defendant,
« direct the said amount and costs to be paid at such times and by such instalments as it
¢ may think fit”
After clause 10: 9 insert new clause 10,

clause 13. At end of clause add “ or enter a verdict for the defendant.”

clause 20, lines 40 and 41. Omit “shall order” insert *“shall not hear and determine the
« action or proceeding except with the consent of the parties, and shall at the request of
¢t the plaintiff order ”

clauses 23 and 24. Omat clauses 23 and 24 nsert new clause 23.

clause 25. 24, lines 6 and 7. Omit ¢ in the absence of the court” insert *“ when the court is not
« gitting *’

clause 26. 25, lines 13 and 14. Omit ““in the absence of the court” insert “ when the court is
¢« not sitting

clauses 28 and 29. Omat clauses 28 and 29.

Pages 8 and 9, clause 30: 27, lines 42 and 1. Omit “and prescribing the scale of costs and fees ”

Page 9,
Page 9.

clause 80- 27, lines 5 and 6. Omit “ Provided that until such rules are made the scale of fees anc
¢ costs prescribed by or under the Principal Act shall continue in force ”
After clause 3% 28 insert new clause 29.

Page 10, Schedule One, line 7. Omit *“ Subsections two and three of section twenty-nine ”
Page 10, Schedule One, line 9. Omit *“ Section sixty-four ”

c 64—






This Pusric BiLL originated in the LEGISLATIVE ASSEMBLY, and, having this day
passed, is now ready for presentation to the LEGISLATIVE COUNCIL for its concurrence.

Legislative Assembly Chamber, 1 RICHD. A. ARNOLD,
Sydney, 6 July, 1905. | Clerk of the Legislative Assembly.

The Lecisuarive COUNCIL has this day agreed to this Bill with Amendments.

Legislative Council Chamber, JOHN J. CALVERT, ==
Sydney, 6th September, 1905. Clerk of the Parliaments.'Y

ANNO QUINTO

EDWARDI VII REGIS.
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Act No. , 1905.

An Act to amend the Small Debts Recovery Act, 1899; to
provide for an appeal from a court of petty sessions to a
district court; to provide for the collection of fees in a
court of petty sessions; and for purposes consequent
thereon or incidental thercto.

E it enacted by the King’s Most Excellent Majesty, by and with

the advice and consent of the Legislative Council and Legislative

Assembly of New South Wales in Parliament assembled, and by the
authority of the same, as follows :—

Preliminary.

L. This Act may be cited as the “Small Debts Recovery snor title.
(Amending) Act, 1905,” and shall come into force on the first day of
October, one thousand nine hundred and five, and shall be construed
with the Principal Act.

52588 15—A 2.

Nore.—The words to be omitted are ruled through ; those to be inserted are printed in black letter.
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2. In this Act—

« Admitted set off”” means set off admitted by the plaintiff at the
time he brings the action.

“ Principal Act’’ means Small Debts Recovery Act, 1899.

trate.

Definitions,

« Stipendiary magistrate ” includes a deputy stipendiary magis-

Other expressions have the meanings given to them in the

Principal Act.

8. The sections and subsections of the Principal Act mentioned

10in Schedule One to this Act are repealed :
Provided that such repeal shall not affect any rules made under

that Act.
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5. 4, Subsection three of section eleven of the Principal Act is Extension of period

amended by insertine the words “six vears” instead of the words
o D

of limitation.

“three years ” in that subsection.

6- 5. Any doctor of medicine or other legally qualified medical Power.
practitioner may sue for the recovery of any fees or other remuneration PrRgitioner to sue
as such practitioner in like manner as any surgeon or other person may pisirict Courts Act,
sue for the recovery of any debt or demand under the Principal Act 1901 = 48
and this Act.

40

Power of medical

35

Default swummons and procedure thereon.

7. 6. Inany action in a court for the recovery of a debt or liquidated Default summons.
demand with or without interest, the plaintiff may, in lieu of the Seeitid.s. 52.
summons mentioned in the Principal Act, cause to be issued a

_ summons in the form prescribed by rules made under this Act, and
until
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until such rules are made, such summons may be in the form of a
default summons in the present Distriet Court rules, mutatis mutandis,
or as near thereto as practicable.

8: 7. A default summons shall when practicable be served personally Service of default

5 on the defendant: ;::1;:); s‘ss 52 & 53

Provided that where prompt personal service cannot be effected
on a defendant, and a stipendiary or police magistrate is satisfied by
affidavit that reasonable efforts have been made to effect such service,
and that—

10 (a) the defendant wilfully evades service of the summons; or
(b) the summons has been served in the manner directed by the
Principal Act in respect of a summons under that Act,

such magistrate may order, on such conditions as may be thought fit,
that the plaintiff may proceed as if personal service had been effected.

15 9- 8. Notice of the grounds of defence to an action in- which a Ground of defence
default summons has been issued shall be in writing in the form fg;;ié“w‘i‘glit:;‘g%stmn
prescribed, signed by the defendant or his attorney, and shall, together
with an affidavit verifying it, or stating such facts as the court in the
circumstances deems sufficient in that behalf, be filed in duplicate

20 with the registrar.

The registrar shall forthwith communicate any ground of District Courts Act,
defence so filed to the plaintiff or his attorney by posting the notice to %% = 62 (4
or by leaving at his residence or usual place of abode or business.

+0: 9. If, in such action, the defendant does not within ten days Judgment in
25 after personal service on him of a default summons, or where service default of defence.
has not been personal within fourteen days after leave to proceed as 7% * 5
aforesaid, file notice of grounds of defence and affidavit as aforesaid,
the plaintiff within three months after the expiration of the time for
filing such notice, upon filing an affidavit of personal service, or of an
30 order of leave to proceed, and an account of what he claims to be due
to him verified by the oath of the plaintiff, his attorney or agent, may
have judgment enfered up by the court or registrar against the
defendant for the amount of the claim, and a sum for costs to be
prescribed. Where judgment has been entered up by the court or the
35 registrar under this section, the court may, on the application of the
defendant, direct the said amount and costs to be paid at such times
and by such instalments as it may think fit.

10. Where in any such action the defendant has filed a notice Trial.
of grounds of defence and affidavit as aforesaid, the action shall go to
40 trial at the next sittings of the court held not less than four clear
days after the day on which such notice was filed.

11. The defendant may at any time before judgment, file with Defence lodged after

» - 3 & time.
the registrar notice of grounds of defence and affidavit as aforesaid. I‘:; Sl
‘ ‘When Sainin
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When such notice and affidavit arve filed after the time
mentioned in the last preceding section, the defendant may be let in
to defend—

(a) if the plaintiff consents in writing thereto ; or
5 (b) by leave of the court upon filing an affidavit disclosing a
defence on the merits and satisfactorily explaining the neglect,
and upon such terms as the court thinks fit.

Setting aside of judgment.
12. The court, on sufficient cause being shown at the mnextJudgment may be
10 sitting of the court or otherwise, may, on such terms as it thinks fit, A
set aside any judgment entered up in the absence of the defendant,
or for neglect to file notice of grounds of defence and any execution
thereupon, and let in the defendant to defend.

Non-appearance of plaintiff.
15 18. If the plaintiff does not appear in any action and the Where plaintiff does
. not appear he may

defendant appears according to the summons, the court may nonsuit ;"o Cuitea,
the plaintiff or enter a verdict for the defendant.

Judgment on confession or agreement.

14, (1) In any action— Statement of
20 (a) the defendant may sign a statement confessing the amount of confession or
b - = agreement may be

the debt or demand for which the plaint has been issued, or made, signed.
any part thereof ; or

(b) the plaintiff and defendant may sign a statement of any
agreement upon the amount of such debt or demand, and of

25 the terms and conditions upon which the same is to be paid

or satisfied.
(2) Any such statement shall be signed in the presence of
the registrar of the court in which such plaint has been entered, or of
an attorney, or a justice of the peace.

30 15. The registrar shall receive such statement of confession or statement received
agreement as aforesaid, and shall, as soon as convenient thereafter, ;’l}df;%‘mf;j;fg‘r‘zd .
send notice of any such confession to the plaintiff. 3

On such statement being so received, and on proof by affidavit
of the signature or signatures of the party or parties who signed such

35 confession or agreement where such signature or signatures were not
made in the presence of the registrar, the court or registrar may enter
up judgment in the terms of such statement.

Judgment where several defendants.
16. In any action for a debt or liquidated demand, judgment Where judgment

given against some

40 by default or confession against one or more of several defemllarllics Sl ot datmuin.
sha
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shall not preclude the plaintiff from proceeding to judgment and
issuing execution against any other defendant or defendants, except
in so far as satisfaction by any of them operates in favour of all.

Lrecution.

17. During the lives of the parties to a judgment in any mxccution in six
court, or those of them during whose lives execution may at present yearswithoutrevival.
issue within a year and a day without a scire facias, and within C-J; - Act 1899,
six years from the recovery of the judgment, execution may issue

without a revival of the judgment.

10 Interpleader.

18. Any application under section forty of the Principal Act Application under
to call before the court the party issuing any process and the S;fi;g:}):f =
claimant of any goods or chattels taken in execution under such
process, and any order thereupon may, in the absence of the court, be

15 made to and granted by the registrar or a justice of the peace. Such
order so made shall be of the same effect as if made by the court; and
the court shall thereupon pronounce its decision and make its orders
in accordance with the said section.
19. (1) Where, under section forty-two of the Principal Act, a Property in
920 third person claims any property levied upon, and such claim i possession of bailec.
deposed to as in that section provided, the following additional things, - "
or one of them shall be done by the claimant before the property is
released from execution—
(a) he may deposit with the bailiff an amount equal to the value
of the property, such amount to be paid by the bailiff’ into
court to abide the decision of the court upon the claim; or
(b) he may give to the bailiff security to the value of the property.
(2) The amount of such value and the nature of such
security shall be agreed upon between the claimant and the bailiff, or
30 in case of difference shall be determined by some competent person
appointed by the registrar, and the costs (if any) of such determination
shall be paid by the claimant and, if the court so orders, may be
added to the costs of the levy.

Change of venue.

35 20. (1) Ifacourtissatisfied that any action or other proceeding change of venue.
therein pending can be more conveniently or fairly tried or determined District Courts Act,
by some other court, it may order that the venue be changed, and that e
the action or proceeding be sent for hearing to such other court.

(2) If a court or any member of a court is interested in

40 the matter of any action or proceeding pending in such court, it shalt
order shall not hear and determine the action or proceeding except with

the
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the consent of the parties, and shall at the request of the plaintiff
order that the venue be changed, and that the action or proceeding be
sent for hearing to the nearest court at which it may conveniently be
tried or determined.

b

(3) Where a venue is changed, the registrar shall forthwith

transmit by post to the registrar of the court to which the action or
proceeding is to be sent for hearing all documents in his possession

relating to the act

ion or proceeding.

(4) Such last-mentioned court shall appoint a day for the
10 hearing, motice whereof shall be sent by the registrar, by post or
otherwise, to the parties, and shall hear and determine such action or

proceeding.

Court fees.

21. The provisions of sections thirty-four, thirty-five, thirty-six, Cout fees to be
15 and thirty-seven of the Supreme Court and Circuit Courts Act, 1900, denoted by stamps.
relating to the collection of the fees to be demanded and paid in the
Supreme Court, shall mutatis mutandis apply to the fees to be demanded
and paid in any court of petty sessions acting within the jurisdiction
conferred by the Principal Act and this Act.

20

22. (1) No Court fees, except fees in respect of the copying of Court fees not
documents, payable to a registrar shall be charged to or payable by
the Government of New South Wales or any department or boar

charged to
Government
 departments.

whose expenditure is paid out of the Consolidated Revenue Fund.
(2) But the said Government department or board may
25 include the amount of such fees in any costs which it may be entitled
to receive from any person, and may recover the same as if such fees
had been charged and paid; and when recovered such fees shall he

o
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Audit Act, 1902.
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23. In all actions or proceedings in a court, the court may Process and wit-
award to the successful party, by way of costs for court process and Desses expenses.
attendance of witnesses, such sum as in its discretion it thinks fit.

Attaclment of debts.

5 25. 24, Any application under section forty-four of the Principal orders under section
Act to examine a judgment debtor, and any order thereupon may, in 4 of Principal Act.
the-absenee-of—the-ecourt when the court is not sitting, be made to and
granted by the registrar thercof or a justice of the peace. Any such
order so made shall be of the same effect as if made by the court, and

10 the court shall cause such debtor to be examined under the said section.
26: 25. Any application under section forty-six of the Principal Garnisheo orders,
Act, and any garnishee order and any directions thereunder, and any 5 46.and 47 of
summons under section forty-seven of the said Act may, in-the-absence iy
of—the-eourt when the court is not sitting, be made to and granted by
15 the registrar thereof or by a justice of the peace. Any such order,
direction, or summons so made shall be of the same effect as if made

by the court.
Frecution.

27: 26. (1) Where a judgment or order of a court of petty sessions gerificate may issue
20 for the payment of money has been given, signed, or made in favour of i bt g
any person, the registrar, upon the application of such person or of his grder. — 0
solicitor or agent, shall, on proof that a warrant of execution on such
judgment or order has been returned unsatisfied in whole or in part,
issue and deliver to such person, solicitor, or agent, a certificate in the
25 form of Schedule Two or to the like effect, and shall make a minute
or memorandum thereof against the entry of the judgment on the
cause list.
(2) Such person may file or cause to be filed the said certificate may be
certificate in any district court having jurisdiction within the district filed in district court.
30 of such court of petty sessions, or having jurisdiction where the
judgment debtor resides.
' (3) Thereupon, without any further or other process, execu- Exeeution may issue
tion may be issued out of such district court in the same manner ag outof district court.
upon a judgment or order of such court for the sum mentioned in
36 such certificate to be unpaid, together with the fees paid for the
certificate to the registrar of the court of petty sessions and the fees
paid in the district court for filing the certificate and issuing execution,
and the prescribed sum for costs.
(4) After theissue of such certificate no further proceedings No further pro-
40 shall be taken in the court of petty sessions in respect of such ;‘;‘;ﬂ;"fgg;i"or‘ig}“b ot
judgment or order. '
(5) When such certificate has been filed in the district Provisions of District
court all the provisions of the District Courts Act, 1901, relating to “*™™* A% Dy
¢ proceedings
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proceedings consequent on a judgment or order given or made in a

district court shall apply as if the judgment or order of the court of

petty sessions were a judgment or order of the district court.
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ale—6f—eosts—and—ees and the procedure and practice
of courts of petty sessions under this Act and the Principal Act, and
may in and by such rules alter any forms in any Schedule to this or

the Principal Act.
5 Provided thfat until such rules are made the| scale of fees and
costs prescribed by| or under the Principal Aet shalll continue in force.
Such rules shall have the same force and effect as if they formed

part of this Act.

Formal amendments in Principal Act.

10 31 28. Section sixteen of the Principal Act isamended by inserting Amendment of
the words ““or a duplicate thereof”” next after the word * summons > section 16,
in that section.
29. Subsections one and two of section eighteen of the Principal Amendment of
Act are amended by inserting the words “carries on business or” before section 18.
15 the words “usually resides” in those subsections.
32: 80. The following amendments are made in sections nineteen Amendments of
o sections 19 and 20,
and twenty of the Principal Act:—
(a) The words  persons jointly liable” are substituted for the
words ““joint defendants” where occurring in subsections
20 one, two, and three of section nineteen, or in any subsection
of section twenty. '
(b) The words ““person jointly liable” are substituted for the
words “joint defendant or joint defendants” in subsection
four of section nineteen.
25 (¢) The word ““person” is substituted for the word * defendant
in subsections one, two, and three of section nineteen, and
in any subsection of section twenty.
(d) The words “any one of ” are substituted for the words any
of ” in subsection one of section nineteen.
30 (e) The words “in the action’’ are substituted for the words * in
the defence ” in subsection three of section nineteen.

15—B SCHEDULES.

T IR PO
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SCHEDULES.

SCHEDULE ONE.

Sections and subsections of the Principal Act repealed.
Subsection one of section twenty-one.
Subsection two of section twenty-two.
Section twenty-eight.
Subseetions-two-and-three-of-rection-twenby-nine:
Section thirty.
Seek; =

Section sixty-five.

SCHEDULE TWO.
THE SMALL DEBTS RECOVERY (AMENDING) ACT, 1905.
Certificate of unsatisfied execution on a judgment or order.

In the Court of Petty Sessions ]\
15 for the dxstrlct of

| Amount |
Abstract of |
of judgment| Remarks.
return. | or order |
| unpaid

Title of
: and residence | and address of
action and | Form or party against |

coﬂﬁ'ﬁfeﬁge_ n:gtlizt;of whose favonr ‘whom Judwmenc
20 ment % judgment given | given or order |
- or order made. ‘ made.

Name, addition, {Name, nddmon

of party in

|

=
2
oL
eE
-
8%

Date of judg- !
ment or order.
Abstract of
judgment or |
order.
Date of issue
of fi. fa.

| Da

T certify that this certificate correctly and fully sets forth the paiticulars of the
judgment (or order) and of the return unsatisfied of execution i:sued on such judgment
(or order) therein described of the Court of Petty Sessions for district of 5

95 sitting under the Small Debts Recovery Act, 1899, and the Acts amending the same.

Dated this day of 19 . A.B,
Registrar.

Sydney : William Ap,legate G ulllck Government Printer. —1905.
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Act No. , 1905.

An Act to amend the Small Debts Recovery Act, 1899; to
provide for an appeal from a court of petty sessions to a
district court; to provide for the collection of fees in a
court of petty sessions; and for purposes consequent
thereon or incidental thereto.

E it enacted by the King’s Most Excellent Majesty, by and with

the advice and consent of the Legislative Council and Legislative

Assembly of New South Wales in Parliament assembled, and by the
authority of the same, as follows :—

b Preliminary.

1. This Act may be cited as the “Small Debts Recovery suoc title.
(Amending) Act, 1905,” and shall come into force on the first day of
October, one thousand nine hundred and five, and shall be construed
with the Principal Act.

52688 15_-A- 2.

Nore.—The words to be omitted are ruled through ; those to be inserted ave printed in black letter.
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2. In this Act—

“ Admitted set off”” means set off admitted by the plaintiff at the

time he brings the action.
“Principal Act’ means Small Debts Recovery Act, 1899.

“ Stipendiary magistrate ” includes a deputy stipendiary magis-

trate.

Definitions,

Other expressions have the meanings given to them in the

Principal Act.

8. The sections and subsections of the Principal Act mentioned Repeal.
10in Schedule One to this Act are repealed :
Provided that such repeal shall not affect any rules made under

that Act.

4, (1) The

15 under the Principa
include any action
(a) any debt
whether

otherwise|;

20 (b) any other
thirty po
(2) Sect
inserting the wor
pounds’ in that se
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exceeds thirty pou
stipendiary or poli
that behalf by the
(4) Prov

25

Jurisdiction.
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for the recovery of—

or liquidated demand not exce
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demand or damage to an am
ands.

ion twenty-three of the Principa
ds “fifty pounds” instead of]
ction.

ided that where the debt or

nds, such jurisdiction shall be e
ce magistrate sitting in some

Governor.

ided also that this section shal

or to be established Exsten
ales is extended to I"

sion of
ction.

eding fifty pounds
admitted set-off or

ount not exceeding

L Actis amended by Actions-by-infants
the words ¢ ten

liquidated demand Exclusifve
xercised only by a jurisdicftion of

¥ . stipendfiary or police
place appointed in magistriate.

Il not apply to the Saving.

30 jurisdiction of one

justice of the peace under se

ction eight of the

5: 4, Subsection three of section eleven of the Principal Act is Extension of period

amended by inserting the words ¢ six years” instead of the words

“ three years ” in that subsection.

35

6: 5. Any doctor of medicine or other legally qualified medical
practitioner may sue for the recovery of any fees or other remuneration

of limitation.

Power of medical
practitioner to sue
for fees.

as such practitioner in like manner as any surgeon or other person may pistrict Courts Act,
sue for the recovery of any debt or demand under the Principal Act 1901, s. 43,

and this Act.
40

Default summons and procedure thereon.

% 6. Inany action in a court for the recovery of a debt or liquidated Default summons.
demand with or without interest, the plaintiff may, in lieu of the Seeid. s. 52.
summons mentioned in the Principal Aect, cause to be issued a
summons in the form prescribed by rules made under this Act, and

until
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until such rules are made, such summons may be in the form of a
default summons in the present District Court rules, mutatis mutandis,
or as near thereto as practicable.
8. 7. A default summons shall when practicable be served personally Service of default

summons.

5 on the defendant: i 13 L A

Provided that where prompt personal service cannot be effected

on a defendant, and a stipendiary or police magistrate is satisfied by

affidavit that reasonable efforts have been made to effect such service,
and that—

10 (a) the defendant wilfully evades service of the summons; or
(b) the summons has been served in the manner directed by the
Principal Act in respect of a summons under that Act,

such magistrate may order, on such conditions as may be thought fit,
that the plaintiff may proceed as if personal service had been effected.

15 9. 8. Notice of the grounds of defence to an action in which a Ground of defence
default summons has been issued shall be in writing in the form ggdl;fi‘l“‘ﬁl“::ﬁhm
prescribed, signed by the defendant or his attorney, and shall, together \
with an affidavit verifying it, or stating such facts as the court in the
circumstances deems sufficient in that behalf, be filed in duplicate

20 with the registrar.

The registrar shall forthwith communicate any ground of District Courts Act,
defence so filed to the plaintiff or his attorney by posting the notice to e 08 (9).
or by leaving at his residence or usual place of abode or business.

10. 9. If, in such action, the defendant does not within ten days Judgment in
25 after personal service on him of a default summons, or where servioe Afans of defence.
has not been personal within fourteen days after leave to proceed as ol
aforesaid, file notice of grounds of defence and affidavit as aforesaid,
the plaintiff within three months after the expiration of the time for
filing such notice, upon filing an affidavit of personal service, or of an
30 order of leave to proceed, and an account of what he claims to be due
to him verified by the oath of the plaintiff, his attorney or agent, may
have judgment entered up by the court or registrar against the
defendant for the amount of the claim, and a sum for costs to be
prescribed. Where judgment has been entered up by the court or the
35 registrar under this section, the court may, on the application of the
defendant, direct the said amount and costs to be paid at such times
and by such instalments as it may think fit.
10. Where in any such action the defendant has filed a notice Trial.
of grounds of defence and affidavit as aforesaid, the action shall go to
40 trial at the next sittings of the court held not less than four clear
days after the day on which such notice was filed.
11. The defendant may at any time before judgment, file with Defence lodged after

time.

the registrar notice of grounds of defence and affidavit as aforesaid. .-
When id. s. 55.
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When such notice and affidavit are filed after the time
mentioned in the last preceding section, the defendant may be let in
to defend—

(a) if the plaintiff consents in writing thereto ; or
5 (b) by leave of the court upon filing an affidavit disclosing a
defence on the merits and satisfactorily explaining the neglect,
and upon such terms as the court thinks fit.

Setting aside of judgment.

12, The court, on sufficient cause being shown at the nextsudgment may be
10 sitting of the court or otherwise, may, on such terms as it thinks fit, st eside.
set aside any judgment entered up in the absence of the defendant,
or for neglect to file notice of grounds of defence and any execution
thereupon, and let in the defendant to defend.

Non-appearance of plaintiff.
15 18. If the plaintiff does not appear in any action and the Where plninlltiffdoes
defendant appears according to the summons, the court may nonsuit [ PPt he may

the plaintiff or enter a verdict for the defendant.

Judgment on confession or agreement.

14. (1) In any action— Statement of
. ; ) confession or
20 (a) the defendant may sign a statement confessing the amount of S e

the debt or demand for which the plaint has been issued, or made, signed.
any part thereof ; or

(b) the plaintiff and defendant may sign a statement of any
agreement upon the amount of such debt or demand, and of

25 the terms and conditions upon which the same is to be paid

or satisfied.
(2) Any such statement shall be signed in the presence of
the registrar of the court in which such plaint has been entered, or of
an attorney, or a justice of the peace.

30 15. The registrar shall receive such statement of confession or tatement received
agreement as aforesaid, and shall, as soon as convenient thereafter, ]bl{’ drg‘;ﬁzrfg‘:flf;‘id 4.
send notice of any such confession to the plaintiff.

On such statement being so received, and on proof by affidavit
of the signature or signatures of the party or parties who signed such

35 confession or agreement where such signature or signatures were not
made in the presence of the registrar, the court or registrar may enter
up judgment in the terms of such statement.

Judgment where several defendants.
16. In any action for a debt or liquidated demand, judgment Where judgment

40 by default or confession against one or more of several defendants %:ﬁ;“o‘}gj;?jz(m:e

shall
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shall not preclude the plaintiff from proceeding to judgment and
issuing execution against any other defendant or defendants, except
in so far as satisfaction by any of them operates in favour of all.

Lizecution.

17. During the lives of the parties to a judgment in any gxecution in six
court, or those of them during whose lives execution may at present years without revival.
issue within a year and a day without a scire facias, and within &1.F- Act, 1899,
six years from the recovery of the judgment, execution may issue
without a revival of the judgment.

10 Interpleader.

18. Any application under section forty of the Principal Act Application under
to call before the court the party issuing any process and the sﬁ;ﬁfﬁ):f’ﬁt
claimant of any goods or chattels taken in execution under such
process, and any order thereupon may, in the absence of the court, be

15 made to and granted by the registrar or a justice of the peace. Such
order so made shall be of the same effect as if made by the court ; and
the court shall thereupon pronounce its decision and make its orders
in accordance with the said section.
19. (1) Where, under section forty-two of the Principal Act, a propertyin
20 third person claims any property levied upon, and such claim is e,
deposed to as in that section provided, the following additional things, '
or one of them shall be done by the claimant before the property is
released from execution—
(a) he may deposit with the bailiff an amount equal to the value
25 of the property, such amount to be paid by the bailiff into
court to abide the decision of the court upon the claim; or
(b) he may give to the bailiff security to the value of the property.
(2) The amount of such value and the nature of such
security shall be agreed upon between the claimant and the bailiff, or
30 in case of difference shall be determined by some competent person
appointed by the registrar, and the costs (if any) of such determination
shall be paid by the claimant and, if the court so orders, may be
added to the costs of the levy.

Change of venue.

35 20. (1) If acourtissatisfied that any action or other proceeding change of venue.
therein pending can be more conveniently or fairly tried or determined District Courts Act,
by some other court, it may order that the venue be changed, and that '9°! = 1%
the action or proceeding be sent for hearing to such other court.

(2) If a court or any member of a cowrt is interested in

40 the matter of any action or proceeding pending in such court, it shall
~order shall not hear and determine the action or proceeding except with

the
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the consent of the parties, and shall at the request of the plaintiff
order that the venue be changed, and that the action or proceeding be
sent for hearing to the nearest court at which it may conveniently be
tried or determined.

b (3) Where a venue is changed, the registrar shall forthwith
transmit by post to the registrar of the court to which the action or
proceeding is to be sent for hearing all documents in his possession
relating to the action or proceeding.

(4) Such last-mentioned court shall appoint a day for the
10 hearing, mnotice whereof shall be sent by the registrar, by post or
otherwise, to the parties, and shall hear and determine such action or
proceeding.
Court fees.

21. The provisions of sections thirty-four, thirty-five, thirty-six, Cout fees to be

15 and thirty-seven of the Supreme Court and Circuit Courts Act, 1900, denoted by stamps.
relating to the collection of the fees to be demanded and paid in the
Supreme Court, shall mutatis mutandis apply to the fees to be demanded
and paid in any court of petty sessions acting within the jurisdiction
conferred by the Principal Act and this Act.

20 22. (1) No Court fees, except fees in respect of the copying of Court fees not
documents, payable to a registrar shall be charged to or payable by Gareedto
the Government of New South Wales or any department or board departments.
whose expenditure is paid out of the Consolidated Revenue Fund.

(2) But the said Government department or board may

25 include the amount of such fees in any costs which it may be entitled
to receive from any person, and may recover the same as if such fees
had been charged and paid; and when recovered such fees shall be
paid to the registrar and accounted for by him as directed by the
Audit Act, 1902.

30 Costs.

23. Where|in any action or proceeding in a cojurt— Costs in afctions and -

(a) judgment is given or entered up for a sulm exceeding ten proceedinles.
pounds ;| or
(b) judgmen|t is given for the defendant ofr the plaintiff is
nonsuiteld in an action in which the plaintilff claimed a sum
exceedinfg ten pounds; or
(c) an order fon interpleader is made and the cjurt certifies that
the valuje of the goods or chattels or of the| proceeds thereof
exceeds |ten pounds,

40 the court may awfard costs according to the preseribled scale.
24. Where] an action or proceeding is struclk out for want of Costswhej.e action or
jurisdiction, the court may, where in its opinion thle amount claimed Proceedivgs struck
or the amount or fvalue of the subject matter claime|d or in dispute is jurisdicti]n.

ten pounds or mofre, award costs according to the prjescribed scale.
: 23.
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23. In all actions or proceedings in a court, the court may Process and wit-
award to the successful party, by way of costs for court process and 1€8Sses expenses.
attendance of witnesses, such sum as in its discretion it thinks fit.

Attachment of debts.

5  25: 24, Any application under section forty-four of the Principal Orders under section
Act to examine a judgment debtor, and any order thereupon may, i *of Principal Act.
the-absenee-of—the-eourt when the court is not sitting, be made to and
granted by the registrar thereof or a justice of the peace. Any such
order so made shall be of the same effect as if made by the court, and

10 the court shall cause such debtor to be examined under the said section.

26: 25. Any application under section forty-six of the Principal Garnishee orders,

Act, and any garnishee order and any directions thereunder, and any j: 46 .and 47 of
summons under section forty-seven of the said Act may, in-the-absenee e
of—the-eourt when the court is not sitting, be made to and granted by

15 the registrar thereof or by a justice of the peace. Any such order,
direction, or summons so made shall be of the same effect as if made
by the court.

Frecution.

27 26. (1) Where a judgment or order of a court of petty sessions cerificate may issue
20 for the payment of money has been given, signed, or made in favour of in respect of unsatis-

. . . o 1+ fied judgment or
any person, the registrar, upon the application of such person or of his oqer.

solicitor or agent, shall, on proof that a warrant of execution on such
judgment or order has been returned unsatisfied in whole or in part,
issue and deliver to such person, solicitor, or agent, a certificate in the

25 form of Schedule Two or to the like effect, and shall make a minute
or memorandum thereof against the entry of the judgment on the
cause list.

(2) Such person may file or cause to be filed the said certificate may be
certificate in any district court having jurisdiction within the district filed in district court.

30 of such court of petty sessions, or having jurisdiction where the
judgment debtor resides.

(3) Thereupon, without any further or other process, execu- Exceution may issue
tion may be issued out of such district court in the same manner ag °" °f district court.
upon a judgment or order of such court for the sum mentioned in

3b such certificate to be unpaid, together with the fees paid for the
certificate to the registrar of the court of petty sessions and the fees
paid in the district court for filing the certificate and issuing execution,
and the preseribed sum for costs.

(4) After theissue of such certificate no further proceedings No further pro-

40 shall be taken in the court of petty sessions in respect of such ;Zi‘é;“f:ss‘i“oggurt of
judgment or order. :

(5) When such certificate has been filed in the district Provisions of District
court all the provisions of the District Courts Act, 1901, relating to Tanag ey

proceedings
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proceedings consequent on a judgment or order given or made in a
district court shall apply as if the judgment or order of the court of

petty sessions were a judgment or order of the district court.

5 28. (1) Ifei
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Rules.

way of prohibition

Appeal to] District
Court. ‘

See Distrijet Courts
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appeall.

30: 27. The Governor may make general rules to be in force in Rules made by
the several districts for carrying out the provisions of this Act, and Governor.
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p%e%e%ng—-the—aeale—ei—«—eat@—aﬁd—fe% and the procedure a,nd plactlce
of courts of petty sessions under this Act and the Principal Act, and
may in and by such rules alter any forms in any Schedule to this or
the Principal Act.
5 Provided thjat until such rules are made the| scale of fees and
costs preseribed by| or under the Principal Act shal|l continue in force.
Such rules shall have the same force and effect as if they formed
part of this Act.

Formal amendments in Principal Act.

10 34 28. Section sixteen of the Principal Act is amended by inserting Amendment of
the words ““or a duplicate thereof” next after the word “ summons * section 16.
in that section.
29. Subsections one and two of section eighteen of the Principal Amendment of
Act are amended by inserting the words “carries on business or” before s¢ction 18.
15 the words “usually resides” in those subsections.
32: 80, The following amendments are made in sections nineteen Amendments of
and twenty of the P11n01pa1 Act:— v st
(a) The words ““persons jointly liable” are substituted for the
words ‘“joint defendants” where occurring in subsections
20 one, two, and three of section nineteen, or in any subsection
of section twenty.
(b) The words ““person jointly liable” are substituted for the
words ““joint defendant or joint defendants’ in subsection
four of section nineteen.
25 (¢) The word “person” is substituted for the word ¢ defendant ™
in subsections one, two, and three of section nineteen, and
in any subsection of section twenty.
(d) The words “any one of ”’ are substituted for the words “any
of 7 in subsection one of section nineteen.
30 (e) The words “in the action” are substituted for the words “in
the defence ” in subsection three of section nineteen.

15—B SCHEDULES.
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SCHEDULES.

SCHEDULE ONE.
Sections and subsections of the Principal Act repealed.
Subsection one of section twenty-one.
Subsection two of section twenty-two.
Section twenty-eight.
Subseetions-two-and-three-of-section-twenty-nine:
Section thirty.

Section sixty-five.

SCHEDULE TWO.
THE SMALL DEBTS RECOVERY (AMENDING) ACT, 1905.
Certificate of umsatisfied ewecution on a judgment or order.

In the Court of Petty Sessions |
15 for the district of I

Title of Name, addition,| Name, addition,
action and | Form or and residence | and address of
date of nature of of party in | party against
commence- | action _whose favonr |whom judgment|
—)O ment. g judgment given given or order |
% or order made. made. |
|

Amount

Abstract of
of judgment| Remarks.
return. | or order
unpaid. |

Date of judg-
ment or order
Abstract of
judgment or
order.
Date of issue
of fi. fa.
Date of return

l
\
I certify that this certificate correctly and fully sets forth the particulars of the
judgment (or order) and of the return unsatisfied of execution issued on such judgment
(or order) therein described of the Court of Petty Sessions for district of :
95 sitting under the Small Debts Recovery Act, 1899, and the Acts amending the same.

Dated this day of 1 A.B,
Registrar.




1905.

Legislative Council,

SMALL DEBTS RECOVERY (AMENDING) BILL.

( dmendments to be proposed in Committee of the Whole by
Tue HonN. JouN HuGHES.)

Page 1, clause 1, line 7. After “1905” insert < and shall come into
“ force on the thirty-first day of August, one thousand nine
“ hundred and five”

Page 3, clause 9, line 15.  After “it” insert  or stating such facts as
“the court in the circumstances deems sufficient in that
‘ behalf ”

Page 3, clause 10, line 30. At end of clause add ¢ Where judgment
‘““ has been entered up by the court or the registrar under
“ this section, the court may, on the application of the
“ defendant, direct the said amount and costs to be paid at
“ such times and by such instalments as it may think fit ”

Page 3. After clause 10 insert new clause—

10a. Where in any such action the defendant has filed a notice

of grounds of defence and affidavit as aforesaid, the action shall go to

trial at the next sittings of the court held not less than four clear days

after the day on which such notice was filed.

Page 6, clause 23, line 21. After ““costs” insert ‘“of professional
““ assistance.”
Page 6, clause 23, line 25. After “costs” insert “of professional
“ assistance.”
Page 6. After clause 24 insert new clause—
24a. In all actions or proceedings in a court, the court may
award to the successful party, by way of costs for court process and
attendance of witnesses, such sum as in its discretion it thinks fit.

Page 7. After clause 31 insert new clause :—

8la. Subsections one and two of section eighteen of the Principal
Act is amended by inserting the words * carries on business or ”’ before
the words “ usually resides ”’ in that subsection.

¢ 37—(2)




R



This PuBLIC BILL originated in the LEGISLATIVE ASSEMBLY, and, having this day
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Act No. , 1905.

An Act to amend the Small Debts Recovery Act, 1899 ; to
provide for an appeal from a court of petty sessions to a
district court; to provide for the collection of fees in a
court of petty sessions; and for purposes consequent
thereon or incidental thereto.

BE it enacted by the King’s Most Excellent Majesty, by and with

the advice and consent of the Legislative Council and Legislative
Assembly of New South Wales in Parliament assembled, and by the
authority of the same, as follows :—

Preliminary.

L This Act may be cited as the “Small Debts Recovery shors titlo.
(Amending) Act, 1905,” and shall be construed with the Principal Act.
2. In this Act— Definitions.
“ Admitted set off” means set off admitted by the plaintiff at the
10 time he brings the action.
Sk 15—A “ Principal
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« Principal Act”’ means Small Debts Recovery Act, 1899.
« Stipendiary magistrate ” includes a deputy stipendiary magis-
trate.
Other expressions have the meanings given to them in the
5 Principal Act.
8. The sections and subsections of the Principal Act mentioned Repeal.
in Schedule One to this Act are repealed :
Provided that such repeal shall not affect any rules made under
that Act. '

10 Jurisdiction.

4. (1) The jurisdiction of a court established or to be established Extension of
under the Principal Act anywhere in New South Wales is extended to yFRoROn.
include any action for the recovery of—

(a) any debt or liquidated demand not exceeding fifty pounds
15 whether on balance of account or after admitted set-off or
otherwise ;
(b) any other demand or damage to an amount not exceeding
thirty pounds.
(2) Section twenty-three of the Principal Actis amended by Actions by infants.
920 inserting the words *fifty pounds” instead of the words *ten
pounds” in that section.

(8) Provided that where the debt or liquidated demand Exclusive
exceeds thirty pounds, such jurisdiction shall be exercised only by a e siioe
stipendiary or police magistrate sitting in some place appointed in magistrate.

25 that behalf by the Governor.

(4) Provided also that this section shall not apply to the Saving.
jurisdiction of one justice of the peace under section eight of the
Principal Act.

5. Subsection three of section eleven of the Principal Act is Extension of period

30 amended by inserting the words “six years” instead of the words 9 Piitation,
“ three years” in that subsection.

6. Any doctor of medicine or other legally qualified medical Power of medical
practitioner may sue for the recovery of any fees or other remuneration pragitioner to sue
as such practitioner in like manner as any surgeon or other person May pisrict Courts Act,

35 sue for the recovery of any debt or demand under the Principal Act 1001, = 48
and this Act.

Default summons and procedure thereon.

7. Inany action ina court for the recovery of a debt or liquidated Default summons.
demand with or without interest, the plaintiff may, in lieu of the Sec s 52
40 summons mentioned in the Principal Act, cause to be issued a
summons in the form prescribed by rules made under this Act, and
until such rules are made, such summons may be in the form of a
default summons in the present District Court rules, mutatis mutandis,
or as near thereto as practicable. 8.
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8. A default summons shall when practicable be served personally Service of default
on the defendant: s

Provided that where prompt personal service cannot be effected 5 % =% & 5%
on a defendant, and a stipendiary or police magistrate is satisfied by

b affidavit that reasonable efforts have been made to effect such service,
and that—
(a) the defendant wilfully evades service of the summons; or
(b) the summons has been served in the manner directed by the
Principal Act in respect of a summons under that Act,
10 such magistrate may order, on such conditions as may be thought fit,
that the plaintift may proceed as if personal service had been effected.

9. Notice of the grounds of defence to an action in which a Ground of defence
default summons has been issued shall be in writing in the form {gd'f,i&"w‘i‘;{l“r‘;’gsmr‘
prescribed, signed by the defendant or his attorney, and shall, together

15 with an affidavit verifying it, be filed in duplicate with the registrar.

The registrar shall forthwith communicate any ground of District Courts Act,
defence so filed to the plaintiff or his attorney by posting the notice to 190 62 (4)-
or by leaving at his residence or usual place of abode or business.

10. If, in such action, the defendant does not within ten days Judgment in

20 after personal service on him of a default summons, or where service R T
has not been personal within fourteen days after leave to proceed as P
aforesaid, file notice of grounds of defence and affidavit as aforesaid,
the plaintiff within three months after the expiration of the time for
filing such notice, upon filing an affidavit of personal service, or of an

25 order of leave to proceed, and an account of what he claims to be due
to him verified by the oath of the plaintiff, his attorney or agent, may
have judgment entered up by the court or registrar against the
defendant for the amount of the claim, and a sum for costs to be
prescribed.

30 11. The defendant may at any time before judgment, file with Defence lodged after
the registrar notice of grounds of defence and affidavit as aforesaid. Hae, i)

When such notice and affidavit are filed after the time ’*" *%
mentioned in the last preceding section, the defendant may be let in
to defend—

35 (a) if the plaintiff consents in writing thereto ; or

(b) by leave of the court upon filing an affidavit disclosing a
defence on the merits and satisfactorily explaining the neglect,
and upon such terms as the court thinks fit.

Setting aside of judgment.

40 12, The court, on sufficient cause being shown at the next Judgment may be
sitting of the court or otherwise, may, on such terms as it thinks fit, i A o
set aside any judgment entered up in the absence of the defendant,
or for neglect to file notice of grounds of defence and any execution
thereunon, and let in the defendant to defend.
Non-appearance
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Non-appearance of plaintiff.

18. If the plaintiff does not appear in any action and the Where plaintiff does
defendant appears according to the summons, the court may nonsuit 1 i s
the plaintiff.

5 Judgment on confession or agreement.

14. (1) In any action— Statement of
(a) the defendant may sign a statement confessing the amount of 2erl§§fnle(;1nc ey o
the debt or demand for which the plaint has been issued, or made, signed.
any part thereof ; or
10 (b) the plaintiff and defendant may sign a statement of any
agreement upon the amount of such debt or demand, and of
the terms and conditions upon which the same is to be paid
or satisfied.
(2) Any such statement shall be signed in the presence of
15 the registrar of the court in which such plaint has been entered, or of
an attorney, or a justice of the peace.

15. The registrar shall receive such statement of confession or Statement reccived
agreement as aforesaid, and shall, as soon as convenient thereafter, ;"{d‘;“lﬁfm;g‘fl A8
send notice of any such confession to the plaintiff. . i3 f

20 On such statement being so received, and on proof by affidavit
of the signature or signatures of the party or parties who signed such
confession or agreem>nt where such signature or signatures were not
made in the presence of the registrar, the court or registrar may enter
up judgment in the terms of such statement.

Judgment where several defendants.
16. In any action for a debt or liquidated demand, judgment Where judgment

by default or confession against one or more of several defendants & (iRt fone
shall not preclude the plaintiff from proceeding to judgment and
issuing execution against any other defendant or defendants, except

30 in so far as satisfaction by any of them operates in favour of all.

[
e

Lrecution.

17. During the lives of the parties to a judgment in any Exccution insix
court, or those of them during whose lives execution may at present =, ihon revivel.
issue within a year and a day without a scire facias, and withins 1.~

85 six years from the recovery of the judgment, execution may issue

without a revival of the judgment.

Interpleader.

18. Any application under section forty of the Principal Act Application under
. . gection (o}
to call before the court the party issuing any process and the rrincipal Act.
40 claimant of any goods or chattels taken in execution under such

process,



Act No. , 1905.

Small Debts Recovery (Amending).

process, and any order thereupon may, in the absence of the court, be

made to and granted by the registrar or a justice of the peace. Such

order so made shall be of the same effect as if made by the court; and

the court shall thereupon pronounce its decision and make its orders
b in accordance with the said section.

19. (1) Where, under section forty-two of the Principal Act, a
third person claims any property levied upon, and such claim is
deposed to as in that section provided, the following additional things,
or one of them shall be done by the claimant before the property is

10 released from execution—

(a) he may deposit with the bailiff an amount equal to the value
of the property, such amount to be paid by the bailiff' into
court to abide the decision of the court upon the claim; or

(b) he may give to the bailift security to the value of the property.

15 (2) The amount of such value and the nature of such
security shall be agreed upon between the claimant and the bailiff, or
in case of difference shall be determined by some competent person
appointed by the registrar, and the costs (if any) of such determination
shall be paid by the claimant and, if the court so orders, may be

20 added to the costs of the levy.

Change of venue.

20. (1) If acourtissatisfied that any action or other proceeding
therein pending can be more conveniently or fairly tried or determined
by some other court, it may order that the venue be changed, and that

25 the action or proceeding be sent for hearing to such other court.

(2) If a court or any member of a court is interested in
the matter of any action or proceeding pending in such court, it shall
order that the venue be changed, and that the action or proceeding be
sent for hearing to the nearest court at which it may conveniently be

30 tried or determined.

(3) Where a venue is changed, the registrar shall forthwith
transmit by post to the registrar of the court to which the action or
proceeding is to be sent for hearing all documents in his possession
relating to the action or proceeding.

35 (4) Such last-mentioned court shall appoint a day for the
hearing, notice whereof shall be sent by the registrar, by post or
otherwise, to the parties, and shall hear and determine such action or
proceeding.

Court fees.

40 21. The provisions of sections thirty-four, thirty-five, thirty-six,
and thirty-seven of the Supreme Court and Circuit Courts Act, 1970,
relating to the collection of the fees to be demanded and paid in the
Supreme Court, shall mutatis mutandis apply to the fees to be demanded
and pdid in any court of petty sessions acting within the jurisdiction

45 conferred by the Principal Act and this Act. 22.

Property in
possession of bailee.
Section 42,

Change of venue.

District Courts Act, ‘
1901, s. 10.

Court fees to be
denoted by stamps.
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22. (1) No Court fees, except fees in respect of the copying of Court fees not
documents, payable to a registrar shall be charged to or payable by A
the Government of New South Wales or any department or board departments.
whose expenditure is paid out of the Consolidated Revenue Fund.

5 (2) But the said Government department or board may
include the amount of such fees in any costs which it may be entitled
to receive from any person, and may recover the same as if such fees
had been charged and paid; and when recovered such fees shall be
paid to the registrar and accounted for by him as directed by the

10 Audit Act, 1902.
Costs.

23. Where in any action or proceeding in a court— Costs in actions and
(a) judgment is given or entered up for a sum exceeding ten Procecdings.
pounds ; or
15 (b) judgment is given for the defendant or the plaintiff is
nonsuited in an action in which the plaintiff claimed a sum
exceeding ten pounds; or
(¢) an order on interpleader is made and the court certifies that
the value of the goods or chattels or of the proceeds thereof
20 exceeds ten pounds,

the court may award costs according to the prescribed scale.

24. Where an action or proceeding is struck out for want of Costswhereaction or
jurisdiction, the court may, where in its opinion the amount claimed zzjl‘t”f‘oﬂdi\'f“?’;f‘Ck
or the amount or value of the subject matter claimed or in dispute is jurisdiction.

25 ten pounds or more, award costs according to the prescribed scale.

Attacliment of debls.
25. Any applicatior. under section forty-four of the Principal Orders under section
Act to examine a judgment debtor, and any order thereupon may, in 4 of Principal Act.
the absence of the court, be made to and granted by the registrar
30 thereof or a justice of the peace. Any such order so made shall be of the
same effect as if made by the court, and the court shall cause such
debtor to be examined under the said section.
26. Any application under section forty-six of the Principal Garnishee orders,
Act, and any garnishee order and any directions thereunder, and any Sﬁ;ﬁ&;ﬁ? :th)f
35 summons under section forty-seven of the said Act may, in the absence
of the court, be made to and granted by the registrar thereof or by a
justice of the peace. Any such order, direction, or summons so made
shall be of the same effect as if made by the court.

Lxeculion.
40 27. (1) Where a judgment or order of a court of petty sessions Certificate may issue
; . . < . spect o nsatis-
for the payment of money has been given, signed, cr made in favour of Pl e vy
any person, the registrar, upon the application of such person or of his order.
solicitor
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solicitor or agent, shall, on proof that a warrant of execution on such
judgment or order has been returned unsatisfied in whole or in part,
issue and deliver to such person, solicitor, or agent, a certificate in the
form of Schedule Two or to the like effect, and shall make a minute

5 or memorandum thereof against the entry of the judgment on the
cause list.

(2) Such person may file or cause to be filed the said Certificate may be
certificate in any district court having jurisdiction within the district sl ot s
of such court of petty sessions, or having jurisdiction where the

10 judgment debtor resides.

(3) Thereupon, without any further or other process, execu- Execution may issuc
tion may be issued out of such district court in the same manner as ks
upon a judgment or order of such court for the sum mentioned in
such certificate to be unpaid, together with the fees paid for the

15 certificate to the registrar of the court of petty sessions and the fees
paid in the district court for filing the certificate and issuing execution,
and the prescribed sum for costs.

(4) After theissue of such certificate no further proceedings No further pro-
shall be taken in the court of petty sessions in respect of such cccdings in court of

20 judgment or order. : < oA

(5) When such certificate has been filed in the district Provisions of District
court all the provisions of the District Courts Act, 1801, relating to Courts Aot i Apply-
proceedings consequent on a judgment or order given or made in a
district court shall apply as if the judgment or order of the court of

95 petty sessions were a judgment or order of the district court.

Appeal to district court.

28, (1) If either party in an action or proceeding in interpleader Appeal to District
in which the money claimed or the value of the goods in question 0wt~
exceeds ten pounds is dissatisfied with the judgment or order of the SA"C‘;Dlij(‘)‘i‘cz_(i%@fts
30 court therein, he may appeal from the same to the district court held =~

nearest to the place where such judgment or order was given, entered
up, or made.
(2) The party so appealing shall give the prescribed notice
of such appeal to the other party or his attorney, and also give security
35 to be approved by the court or the registrar for the costs of the appeal
and the amount of the judgment, or in lieu of giving such security
deposit in the hands of the registrar the amount of the judgment,
together with an amount to answer the costs aforesaid.
(3) The registrar shall forward to the registrar of the
40 district courf to which the appeal is made all documents in his
possession relating to the action or proceeding.
(4) The registrar of such district court shall give the
parties to the action or proceeding mnotice of the time and place for
hearing the appeal. 29.
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29. (1) The appeal shall be in the nature of a rehearing, and
shall be heard in accordance with the practice of the district court,
and the costs of the appeal shall be in the diseretion of such court,

(2) The district court may order a new trial or may give

Proceedings on

appeal.

5 such judgment or make such order in the action or proceeding as

might have been given or made by the court appealed from. Such
judgment or order shall be final.

(3) On such judgment or order being given or made, the
registrar of the district court shall communicate the same to the

10 registrar of the court appealed from, and shall forward to him all
documents in his possession relating to the action or proceeding.

(4) Such judgment or order shall be of the same effect and
proceedings thereon may be taken as if it were 2 judgment or order
of the court appealed from.

15 (5) Nothing in this section shall affect the jurisdiction of
the Supreme Court over a court of petty sessions by way of prohibition
or mandamus,

Rules.

80. The Governor may make general rules to be in force in
20 the several districts for carrying out the provisions of this Act, and
prescribing the scale of costs and fees and the procedure and practice
of courts of petty sessions under this Act and the Principal Act, and
may in and by such rules alter any forms in any Schedule to this or
the Principal Act.
25 Provided that until such rules are made the scale of fees and
costs prescribed by or under the Principal Act shall continue in force.
Such rules shall have the same force and effect as if they formed
part of this Act.

Formal amendments in Principal Aet.

30 , 81, Section sixteen of the Principal Act is amended by inserting
the words ““or a duplicate thereof” next after the word “summons ”’
in that section.

82. The following amendments are made in sections nineteen
and twenty of the Principal Act :— §iy

35 (a) The words “ persons jointly liable” are substituted for the

words “joint defendants” where occurring in subsections
one, two, and three of section nineteen, or in any subsection
of section twenty.

(b) The words * person jointly liable” are substituted for the

40 words “joint defendant or joint defendants” in subsection

four of section nineteen.
(c)

Rules made by
Governor,

Amendment of
section 16.

Amendments of
sections 19 and 20,
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(¢) The word ““ person ” is substituted for the word ¢ defendant
in subsections one, two, and three of section nineteen, and
in any subsection of section twenty.

(d) The words “any one of ’ are substituted for the words “any
of ” in subsection one of section nineteen.

(e) The words “in the action’ are substituted for the words ¢ in
the defence ” in subsection three of section nineteen.

SCHEDULES.

— e e

SCHEDULE ONE.
10 a0 Sections and subsections of the Principal Act repealed.

Subsection one of section twenty-one.

Subsection two of section twenty-two.

Section twenty-eight.

Subsections two and three of section twenty-nine.
15 Section thirty.

Section sixty-four,

Section sixty-five.

SCHEDULE TWO.
THE SMALL DEBTS RECOVERY (AMENDING) ACT, 1905.
20 Certificate of unsatisfied execution on a judgment or order.

In the Court of Petty Sessions 1
for the dlstl 1ct of

T

v g3 a
= Name, addition, Name, addition,| 2038 | w5 | 2 ]
3| roR=l = = |
Title of = and residence | and address of B Sa 2s| &8 Amount |
action and | Form or of party in party against | 0 | 855 | 2= | £X Abstract of [
o Fi iude | Re
25 date of na.!:.;l.re of whose favour |whom Judwment o | B EDE Sl | Bl of judgment, Remarks.
commence- action, judgment given | given or order | 22 ?80C | Qa4 | ous | return. | or order
ment, Judg g 2 25| 2T 20| s° unpaid
¢ or order made. made. | e | <5 S 2 A

|

I certify that this certificate correctly and fully sets forth the particulars of the
30 judgment (or order) and of the return unsatisfied of execution issued on such judgmen
(or order) therein described of the Court of Petty Sessions for district of
sitting under the Small Debts Recovery Act, 1899, and the Acts amending the same.
Dated this day of 19w A.B,;
Registrar.

)

Sydney : William Applegate Gullick, Government Printer. —1905.
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