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Act No. 44, 1901.

An Act to consolidate enactments relating to proceedings in
Prohibition and on Writs of Mandamus. [Assented to,
7th November, 1901.]

E it enacted by the Kings’s Most Excellent Majesty, by and with

the advice and consent of the Legislative Council and Legislative

Assembly of New South Wales in Parliament assembled, and by the
authority of the same, as follows :—

PART 1.
Preliminary.

1. This Act may be cited as the “ Prohibition and Mandamus Short title and
Act, 1901,” and is divided into Parts, as follows :— division.

PART I.—Preliminary—ss. 1-3.

PART IL.—Prohibition— ss. 4-1.

PART III.—Mandamus—ss. 8-18.
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Act No. 44, 1901.

Prohibition and Mandamus.

2. (1) The Act mentioned in the Schedule to this Act is, to the
extent therein expressed, hereby repealed.
(2) Nothing herein shall be deemed to affect the provisions
of the Common Law Procedure Act, 1899.
8. In this Act, unless the context or subject-matter otherwise
indicates or requires,—
“ Court ”” means the Supreme Court of New South Wales.

PART TII.
Prolibition.

4. It shall not be necessary to file a suggestion on any appli-
cation for a writ of prohibition, but such application may be made on
affidavits only.

5. (1) If the party applying is directed to declare in prohibition
before writ issued, such declaration shall be expressed to be on behalf
of such party only, and not on behalf of the party and of His Majesty.

(2) Such declaration shall contain and set forth in a concise
manner so much only of the proceeding in the court below as is
necessary to show the ground of the application, without alleging the
delivery of a writ or any contempt, and shall conclude by praying that
a writ of prohibition may issue.

6. To such declaration the party defendant may demur or plead
such matters by way of traverse or otherwise as may be proper to show
that the writ ought not to issue, and conclude by praying that such
writ may not issue.

7. (1) Judgment shall be given that the writ of prohibition do
or do not issue, as justice may require.

(2) The party in whose favour judgment is given, whether
on nonsuit, verdict, demurrer, or otherwise, shall be entitled to the
costs attending the application and subsequent proceedings, and have
judgment to recover the same.

(3) If a verdict is given for the party plaintiff in such
declaration the jury may assess damages, for which judgment shall
also be given, but such assessment shall not be necessary to entitle the
plaintift to costs.

PART
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Prokibition and Mandamus.

PART III.
Mandamus.

8. Where a writ of mandamus issues out of the Court, every Returns to be made
person by law required to make a return to such writ shall make his’ jﬂgf’:fz‘(‘,”"‘:_'l.
return to the first writ of mandamus. 1 Wm.IVec. 21, s.3.

9. Where a writ of mandamus issues out of the Court, and a Pleadings upon
return is made thereunto, the person suing or prosecuting such writ ;et;:zetz ‘;;t's )
may plead to or traverse all or any the material facts contained within | v """ 7 o
the said return, to which the person making such return may reply, !
take issue, or demur, and such further proceedings and in such
manner shall be had therein for the determination thereof as might
have been had if the person suing such writ had brought his action on
the case for a false return.

10. If any issue is joined on such proceedings, the person suing Venue.
such writ may try the same in such place as an issue joined in such 7%
action on the case might have been tried.

11. (1) If a verdict is found for the person suing such writ, or Effect of verdict or
judgment given for him upon a demurrer, or by nil dicit, or for want ¥jigment-
of a replication or other pleading—

(#) he shall recover his damages and costs in such manner as he
might have done in such action on the case; and
(b) a peremptory writ of mandamus shall be granted without
delay for him as might have been if such return had been
adjudged insufficient.
(2) If judgment is given for the person making such
return to the writ, he shall recover his costs of suit.
12. If any damages are recovered by virtue of this Act against Person against whom

o]

ot X 2 I LGN . H damages recovered
any such person making such return, he shall not be liable to be sued {5 s reeoveres

in any other action or suit for the making such return. action.
o : X 9 Anne c. 20, s. 3.
18. The Court may allow the person to whom any writ of 1 will.1Ve. 21, s.3.

mandamus is directed, or the person suing or prosecuting the same, Time for returning,
such convenient time to make a return, plead, reply, rejoin, or demur, Elf{‘,‘,l,’f;gc(;% .
as to the Court seems just and reasonable. 1 Will. IV c. 21, 5. 3.
v 14. Whereas writs of mandamus are sometimes issued to officers Persons interested
and other persons commanding them to admit to offices or do or X be called onto
perform other matters in respect whereof they claim no right or wiy. IVe. 21, s. 4.
mterest or their functions are merely ministerial, and it may be proper 1 & 2 Will. 1V c. 58,
that such officers or persons should in certain cases be protected ™ %
against the payment of damages or costs to which they may otherwise
become liable :—

(1) The Court upon application for any writ of mandamus may
make rules and orders calling, not only upon the person to whom
such writ may be required to issue, but also upon any other person

having
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having or claiming any right or interest in or to the matter of such
writ to show cause against the issue of such writ and payment of costs
of the application.
Application of (2) Upon the appearance of such other person, in compliance
Interpleader Act. wyith any such rule or order, or in default of appearance after service
1&2 Will.IV c. 58, ; : i
. thereof, the Court may exercise all such powers and authorities, and
make all such rules and orders applicable to the case as are given or
mentioned by or in the Interpleader Act, 1901.

Return, &c., may be 15. The return to any such writ shall be made, and the issues
T g’m&i;’“ in fact or in law upon any traverse thereof or demurrer shall be joined
interested. by and in the name of the person to whom the writ is directed ; but

1W.1V, ¢ 2L, 4. the same may, if the Court so direct, be expressed to be made and
joined on the behalf of such other person as is mentioned in such
rule or order.
Proceedings by and 16. In that case such other person may frame the return and
ugainst such person. - conduet the subsequent proceedings at his own expense, and if any
i judgment is given for or against the party suing such writ, such
judgment shall be given against or for such other person, who shall have
the like remedy for the recovery of costs and enforcing the judgment,
as the person to whom the writ is directed would otherwise have had.
Proceedings not to 17. If the return to any such writ is, in pursuance of the
: ;ﬁgi‘f{fﬂ‘ﬁffﬁg}‘o‘fﬁ‘g authority given by this Act, expressed to be made on behalf of any
of person making  other person as aforesaid, the further proceedings on such writ shall
’ie&”iv o215 Dot abate or be discontinued by the death, or resignation, or removal
T from office of the person having made such return; but the same
shall be continued and carried on in the name of such person, and if
a peremptory writ is awarded, it may be directed to any successor in
office or right to such person.
Costs in ditcretion of 18. In all cases of application for any writ of mandamus what-
o soever, the costs of such application, whether the writ is granted or
b, refused, and also the costs of the writ, if the same isissued and obeyed,
shall be in the discretion of the Court; and the Court may order by
whom and to whom the same shall be paid.

SCHEDULE.

Reference to Act. Title. Extent of repeal.

5 Will. IV No. 8 | An Act for adopting and applying certain| The whole, in so far as
Acts of Parliament passed in the eleventh| it applies to the Acts
year of the reign of His late Majesty, and] 1 Will. IV ¢. 21, and
first year of the reign of His present| 1 & 2 Will. IV c. 58,
Majesty, and in the first and second years
of the reign of His present Majesty res-
pectively in the administration of justice
i New South Wales in like manner as
other laws of England are applied therein.

By Anthority : WirriaM APPLEGATE GULLICK, Government Printer, Syduney, 1901,

[3d.]




I Certify that this PuBLIC BILL, which originated in the LEGISLATIVE CoUNCIL, has finally
passed the LEGISLATIVE COUNCIL and the LuGISLATIVE ASSEMBLY of NEW SoUTH WALES.

Legislative Council Chamber, 1 JOHN J. CALVERT,
Sydney, 17th October, 1901, | Clerk of the Parliaments.
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Act No. 44, 1901.

An Act to consolidate enactments relating to proceedings in
Prohibition and on Writs of Mandamus. [Assented to,
7th November, 1901.]

E it enacted by the Kings’s Most Excellent Majesty, by and with

the advice and consent of the Legislative Council and Legislative

Assembly of New South Wales in Parliament assembled, and by the
authority of the same, as follows :—

PART 1.
Preliminary.

1. This Act may be cited as the ¢ Prohibition and Mandamus Short title and
Act, 1901,” and is divided into Parts, as follows :— division,

PART I.—Preliminary—ss. 1-3.

PART I1.—Prohibition—ss. 4-17.

PART III.—Mandamus—ss. 8—18.
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Prohibition and Mandamus.

2. (1) The Act mentioned in the Schedule to this Act is, to the
extent therein expressed, hereby repealed.
(2) Nothing herein shall be deemed to affect the provisions
of the Common Law Procedure Act, 1899.
8. In this Act, unless the context or subject-matter otherwise
indicates or requires,—
“ Court ”” means the Supreme Court of New South Wales.

PART 1II.
Prohibition.

4. It shall not be necessary to file a suggestion on any appli-
cation for a writ of prohibition, but such application may be made on
affidavits only.

5. (1) If the party applying is directed to declare in prohibition
before writ issued, such declaration shall be expressed to be on behalf
of such party only, and not on behalf of the party and of His Majesty.

(2) Such declaration shall contain and set forth in a concise
manner so much only of the proceeding in the court below as is
necessary to show the ground of the application, without alleging the
delivery of a writ or any contempt, and shall conclude by praying that
a writ of prohibition may issue.

6. To such declaration the party defendant may demur or plead
such matters by way of traverse or otherwise as may be proper to show
that the writ ought not to issue, and conclude by praying that such
writ may not issue.

7. (1) Judgment shall be given that the writ of prohibition do
or do not issue, as justice may require.

(2) The party in whose favour judgment is given, whether
on nonsuit, verdict, demurrer, or otherwise, shall be entitled to the
costs attending the application and subsequent proceedings, and have
judgment to recover the same.

(8) If a verdict is given for the party plaintiff in such
declaration the jury may assess damages, for which judgment shall
also be given, but such assessment shall not be necessary to entitle the
plaintiff to costs.
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Prohibition and Mandamus.

PART ITI.
Mandamus.

8. Where a writ of mandamus issues out of the Court, every Returns to be made
person by law required to make a return to such writ shall make his ﬂ;f‘ft;g“: 1.
return to the first writ of mandamus. 1 Wm. IV c. 21, s.3.

9. Where a writ of mandamus issues out of the Court, and a Pleadings upon
return is made thereunto, the person suing or prosecuting such writ 202:2:2 v;’gt‘s .
may plead to or traverse all or any the material facts contained within | Wl IV o g1 5 g
the said return, to which the person making such return may reply, ek
take issue, or demur, and such further proceedings and in such
manner shall be had therein for the determination thereof as might
have been had if the person suing such writ had brought his action on
the case for a false return.

10. If any issue is joined on such proceedings, the person suing Venue.
such writ may try the same in such place as an issue joined in such Z%a.
action on the case might have been tried.

11. (1) If a verdict is found for the person suing such writ, or Eftect of verdict or
judgment given for him upon a demurrer, or by nil dicit, or for want o
of a replication or other pleading—

(@) he shall recover his damages and costs in such manner as he
might have done in such action on the case; and
(0) a peremptory writ of mandamus shall be granted without
delay for him as might have been if such return had been
adjudged insufficient.
(2) If judgment is given for the person making such
return to the writ, he shall recover his costs of suit.

12. It any damages are recovered by virtue of this Act against Person against whom
any such person making such return, he shall not be liable to be sued ;};ﬁg‘;gg;;:;"ggg;‘
in any other action or suit for the making such return. action.

J 9 Anne c. 20, s. 3.
13. The Court may allow the person to whom any writ of 1 Wil 1V, 21, s 3.

mandamus is directed, or the person suing or prosecuting the same, Time for returning,
such convenient time to make a return, plead, reply, rejoin, or demur, v el
as to the Court seems just and reasonable. 1 Will. IV c. 21, 5, 3.
14. Whereas writs of mandamus are sometimes issued to officers Persons interested

and other persons commanding them to admit to offices or do or 2 be calledonto
perform other matters in respect whereof they claim no right or v 1ve. 21, 5. 4.
mterest or their functions are merely ministerial, and it may be proper 1 & 2 Will. 1V c. 58,
that such officers or persons should in certain cases be protected ™™
against the payment of damages or costs to which they may otherwise
become liable :—

(1) The Court upon application for any writ of mandamus may
make rules and orders calling, not only upon the person to whom
such writ may be required to issue, but also upon any other person

having
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having or claiming any right or interest in or to the matter of such
writ to show cause against the issue of such writ and payment of costs
of the application.

Application of (2) Upon the appearance of such other person, in compliance

Interpleader Act. yyith any such rule or order, or in default of appearance after service
thereof, the Court may exercise all such powers and authorities, and
make all such rules and orders applicable to the case as are given or
mentioned by or in the Interpleader Act, 1901.

Return, &c., may be 15. The return to any such writ shall be made, and the issues

ix st 'S’e:’s‘(’n‘]’“ in fact or in law upon any traverse thereof or demurrer shall be joined

interested. by and in the name of the person to whom the writ is directed ; but

1W.1V,c. 21, 4 the same may, if the Court so direct, be expressed to be made and
joined on the behalf of such other person as is mentioned in such
rule or order.
Proceedings by and 16. In that case such other person may frame the return and
against such person. oonduet the subsequent proceedings at his own expense, and if any
o judgment is given for or against the party suing such writ, such
judgment shall be given against or for such other person, who shall have
the like remedy for the recovery of costs and enforcing the judgment,
as the person to whom the writ is directed would otherwise have had.
Proceedings not to 17. If the return to any such writ is, in pursuance of the
abate on death, resig- authority given by this Act, expressed to be made on behalf of any
of person making  other person as aforesaid, the furthér proceedings on such writ shall
;"{,“‘,‘"’}'v s not abate or be discontinued by the death, or resignation, or removal
DEEEY from office of the person having made such return; but the same
shall be continued and carried on in the name of such person, and if
a peremptory writ is awarded, it may be directed to any successor in
office or right to such person.
Costs in discretion of 18. In all cases of application for any writ of mandamus what-
Vagh, soever, the costs of such application, whether the writ is granted or
4.5 refused, and also the costs of the writ, if the same isissued and obeyed,
shall be in the discretion of the Court; and the Court may order by
whom and to whom the same shall be paid.

SCHEDULE.

Reference to Act. Title. Extent of repeal.

5 Will. IV No. 8 | An Act for adopting and applying certain| The whole, in so far as
Acts of Parliament passed in the eleventh| it applies to the Acts
year of the reign of Ilis late Majesty, and| 1 Will. IV e. 21, and
first year of the reign of His present| 1& 2 Will. IV c. 58,
Majesty, and in the first and second years
of the reign of His present Majesty res-
pectively in the administration of justice
in New South Wales in like manner as
other laws of England are applied therein.

In the name and on the behalf of His Majesty I assent to this Act.

FREDK. M. DARLEY,
State Government House, Lieutenant-Governor.
Sydney, Tth November, 1901.
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Memo. and Certificate to accompany the

Prohibition and Mandamus Bill,

Turs Bill consolidates into a clear and intelligible form the provisions of some adopted
English statutes and of earlier English statutes referred to in them.

I certify that it solely consolidates, and in no way alters, adds to, or amends the
law as contained in the Acts therein consolidated.

CHAS. G. HEYDON,
Commissioner for the consolidation of the Statute Law.

80755 c75—







; Prohibition and Mandamus Bill.

TaBrE showing how the sections of Acts consolidated have been dealt with.

Section of
Consolidated Act.

Sections of

Repealed Acts. Remarks.

5 Wintiam IV, No. 8. ;

Adopts 1 Will. IV, ¢. 21; 1 and 2 Will. IV, ¢. 58;
and other Acts.
9 ANNE, c. 20.

1 | 8 l This and the following sections of this Act are applied

to all writs of mandamus by 1 Will. IV, c. 21,s. 3.

2 9-11
3 12
6 13 Part only of section applies to mandamus.
Zeislie sl Omitted. See Common Law Procedure Act, 1899, s.
175.
1 Winniax IV, c. 21,
1 } 4-7
e I e | Repealing section only.
3 8-13 | Applying certain provisions of 9 Anne, e. 20, suprd.
4 14-16 i
5 17 {
6 18 (
1 Axp 2 Winniam 1V, c. 58.
* i Tt Ea s e e i Dealt with in Interpleader Act, 1901.
8 14
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This Pusric BiuL originated in the Lecisuativi COUNCIL, and, hacing this day
passed, is now ready for presentation to the LiGISLATIVE ASSEMBLY for its concurrence.

Legislative Council Chamber, } JOHN J. CALVERT.,
Sydney, 18th September, 1901, Clerk of the Parliaments.
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Act No. el i

An Act to consolidate enactments relating to proceedings in
Prohibition and on Writs of Mandamus.

BE it enacted by the Kings’s Most Excellent Majesty, by and with

the advice and consent of the Legislative Council and Legislative

Assembly of New South Wales in Parliament assembled, and by the
authority of the same, as follows :——

PART I.
Preliminary.
1. This Act may be cited as the © Prohibition and Mandamus Short title and
Act, 1901,” and is divided into Parts, as follows :— divieion.
PART I.—Preliminary—ss. 1-3.
PART II.—Prohibition— ss. 4-7.
PART IIT.—Mandamus—ss. 8-18.
80755 c 76— 2,
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Prohibition and Mandamus.

2. (1) The Act mentioned in the Schedule to this Act is, to the Repeal.
extent therein expressed, hereby repealed. Schedule.
(2) Nothing herein shall be deemed to affect the provisions Seving.
of the Common Law Procedure Act, 1899. '
8. In this Act, unless the context or subject-matter otherwise Interpretation. ]
indicates or requires,—
“ Court ” means the Supreme Court of New South Wales.

PART II.
Prohibition.

4, It shall not be necessary to file a suggestion on any appli- Application for writs
. iy Squsis . . of prohibition may
cation for a writ of prohibition, but such application may be made on e made on affidavit
affidavits only. e
5. (1) If the party applying is directed to declare in prohibition  >* ""“~ * -
before writ issued, such declaration shall be expressed to be on behalf of declaration.
of such party only, and not on behalf of the party and of IHis Majesty. 7sia.
(2) Such declaration shall contain and set forth in a concise
manner so much only of the proceeding in the court below as is
necessary to show the ground of the application, without alleging the
delivery of a writ or any contempt, and shall conclude by praying that
a writ of prohibition may issue.
6. To such declaration the party defendant may demur or plead Defendant may
such matters by way of traverse or otherwise as may be proper to show o ey
that the writ ought not to issue, and conclude by praying that such b
writ may not issue.
7. (1) Judgment shall be given that the writ of prohibition do Judgment.
or do not issue, as justice may require. Zbid.
(2) The party in whose favour judgment is given, whether costs.
on nonsuit, verdict, demurrer, or otherwise, shall be entitled to the zzia. )
costs attending the application and subsequent proceedings, and have
judgment to recover the same.
(8) If a verdict is given for the party plaintiff in such Damages.
declaration the jury may assess damages, for which judgment shall 2%
also be given, but such assessment shall not be necessary to entitle the

plaintift to costs.

PART
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Prohibition and Mandamus.

PART III.
Mandamus.

8. Where a writ of mandamus issues out of the Court, every Returns to be made
person by law required to make a return to such writ shall make his §jne Frst et |
return to the first writ of mandamus. 1 Wm.IVe. 21, 5.8,
9. Where a writ of mandamus issues out of the Court, and a Pleadings upon
return is made thereunto, the person suing or prosecuting such writ ;“t‘&::etz “22: : ‘
may plead to or traverse all or any the material facts contained within | i
the said return, to which the person making such return may reply, ’
take issue, or demur, and such further proceedings and in such
manner shall be had therein for the determination thereof as might
have been had if the person suing such writ had brought his action on
the case for a false return.
10. If any issue is joined on such proceedings, the person suing Venue.
such writ may try the same in such place as an issue joined in such Zd.
action on the case might have been tried.
11. (1) If a verdict is found for the person suing such writ, or Effect of verdict or
judgment given for him upon a demurrer, or by nil dicit, or for want Jj3&met
of a replication or other pleading—
(@) he shall recover his damages and costs in such manner as he
might have done in such action on the case; and
(b) a peremptory writ of mandamus shall be granted without
delay for him as might have been if such return had been
adjudged insufficient.
(2) If judgment is given for the person making such
return to the writ, he shall recover his costs of suit.
12. If any damages are recovered by virtue of this Act against Person against whom

o

any such person making such return, he shall not be liable to be sued ;};;‘}ﬁéﬁf:fg";tff 3

in any other action or suit for the making such return. action.

i . . 9 Anne c. 20, s. 3.
13. The Court may allow the person to whom any writ of 1 Will.1ve. 2i, 3.

mandamus is directed, or the person suing or prosecuting the same, Time for returning,
such convenient time to make a return, plead, reply, rejoin, or demur, };h‘;;l,;';gc{ﬁg, e
as to the Court seems just and reasonable. 1 Will. IV ¢. 21, 5. 3.
14. Whereas writs of mandamus are sometimes issued to officers Persons interested

and other persons commanding them to admit to offices or do or % be calledonto
perform other matters in respect whereof they claim no right or ; wi1ve 21, s 4.
interest or their functions are merely ministerial, and it may be proper 1 &2 Wil 1V c. 38,
that such officers or persons should in certain cases be protected * ™
against the payment of damages or costs to which they may otherwise
become liable :—

(1) The Court upon application for any writ of mandamus may
make rules and orders calling, not only upon the person to whom
such writ may be required to issue, but also upon any other person

having
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Prohibition and Mandaimus.

having or claiming any right or interest in or to the matter of such
writ to show cause against the issue of such writ and payment of costs
of the application.

(2) Upon the appearance of such other person, in compliance Application of
with any such rule or order, or in default of appearance after service jptorpleader Act.
thereof, the Court may exercise all such powers and authorities, and
make all such rules and orders applicable to the case as are given or
mentioned by or in the Interpleader Act, 1901.

15. The return to any such writ shall be made, and the issues Return, &c., may bo
in fact or in law upon any traverse thereof or demurrer shall be joined {XPresed ;"cr‘;fnf“
by and in the name of the person to whom the writ is directed ; but interested.
the same may, if the Court so direct, be expressed to be made and1W.1IV,c 21,5 4.
joined on the behalf of sach other person as is mentioned in such
rule or order.

16. In that case such other person may frame the return and Procecdings by and
conduct the subsequent proceedings at his own expense, and if any "inst such person.
judgment is given for or against the party suing such writ, such “**
judgment shall be given against or for such other person, who shall have
the like remedy for the recovery of costs and enforcing the judgment,
as the person to whom the writ is directed would otherwise have had.

17. If the return to any such writ is, in pursuance of the Proceedings not to
authority given by this Act, expressed to be made on behalf of any z‘;'t’f(fn‘”;fi‘;‘m“oxf‘g
other person as aforesaid, the further proceedings on such writ shall of person making
not abate or be discontinued by the death, or resignation, or removal ;3§$an s
from office of the person having made such return; but the same e TR
shall be continued and carricd on in the name of such person, and if
a peremptory writ is awarded, it may be directed to any successor in
office or right to such person.

18. In all cases of application for any writ of mandamus what- costs in discretion of
soever, the costs of such application, whether the writ is granted or Cout.
refused, and also the costs of the writ, if the same isissued and obeyed, AN RS
shall be in the discretion of the Court; and the Court may order by
whom and to whom the same shall be paid.

8 M\h&. A

SCHEDU LE.

Title. !

-l
- RS O vy

Reference to Act. l Extent of repeal.

5 Will. IV No. 8

An Act for adopting and applying certain
Acts of Parliament passed in the eleventh
year of the reign of Ilis late Majesty, and
first year of the reign of His present
Majesty, and in the first and second years
of the reign of Ilis present Majesty res-
pectively in the administration of justice|
in New South Wales in like manner as
other laws of England are applied therein.

The whole, in so far as
it applies to the Acts
1 Will. TV c. 21, and
1&2 Will, IV ec. 58.

[64.]

Sydney : William Applegate Gullick, Government Printer.—1

901.
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Memo. and Certificate to accompany the

Prohibition and Mandamus Bill,

Tmrs Bill consolidates into a clear and intelligible form the provisions of some adopted
English statutes and of earlier English statufes referved to in them.

I certify that it solely consolidates, and in no way alters, adds to, or amends the
law as contained in the Acts therein consolidated.
CHAS. G. IEYDON,
Commissioner for the econsolidation of the Statute Law.







Prohibition and Mandamus Bill.

TanLE showing how the sections of Acts consolidated have been dealt with.

Sections of
Repealed Acts.

Section of ‘ Remarks.

Consolidated Act.

SN

5 Wirtniax IV, No. 8.
............ Adopts 1 Will. IV, c. 21; 1 and 2 Will. 1V, c. 58
and other Acts.
9 ANNE, c. 20.

8 This and the following sections of this Actare applied
to all writs of mandamus by 1 Will. 1V, e. 21,s. 3.

9-11
12
13 Part only of section applies to mandamus.
#oxt Omitted. See Common Law Procedure Act, 1899, s.
175.
1 Winniam IV, c. 21.
4-7 [
............ Repealing section only.
8-13 Applying certain provisions of 9 Anne, c. 20, suprd.
14-16
17
18
1 axp 2 Winntam IV, c. 38.
............ Dealt with in Interpleader Act, 1901.
Lk







Legislative Council,

No. -, 1901.

T T
A BILL
To consolidate enactments relating to proceedings in Prohibition

and on Writs of Mandamus.

[Mr. WisE ;;—21 August, 1901.]

E it enacted by the Kings’s Most Excellent Majesty, by and with
the advice and consent of the Legislative Council and Legislative
Assembly of New South Wales in Parliament assembled, and by the
authority of the same, as follows :—
PART 1.

Preliminary.

1. This Act may be cited as the ““ Prohibition and Mandamus short title and

Act, 1901,” and is divided into Parts, as follows :—
PART L.—Preliminary—ss. 1-3.
PART I1.—Prohibition—ss. 4-7.
PART III.—Mandamus—ss. 8-18.
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2. (1) The Act mentioned in the Schedule to this Act is, to the
extent therein expressed, hereby repealed.
(2) Nothing herein shall be deemed to affect the provisions
of the Common Law Procedure Act, 1899.
8. In this Act, unless the context or subject-matter otherwise
indicates or requires,—
“ Court ” means the Supreme Court of New South Wales.

PART IT.
* Prohibition.

4, Tt shall not be necessary to file a suggestion on any appli-

B o on ;e cation for a writ of prohibition, but such application may be made on

only.

1W.IV.c.21s. 1.
Form and contents

of declar.tion.
Ibid,

Defendant may

demur or plead.

Tbid.

Judgment.
Ibid,

Costs.
Ibid.

Damges.
Zbid.

affidavits only.

5. (1) If the party applyingis directed to declare in prohibition
before writ issued, such declaration shall be expressed to be on behalf
of such party only, and not on behalf of the party and of His Majesty.

(2) Such declaration shall contain and set forth in a concise
manner so much only of the proceeding in the court below as is
necessary to show the ground of the application, without alleging the
delivery of a writ or any contempt, and shall conclude by praying that
a writ of prohibition may issue.

8. To such declaration.the party defendant may demur or plead
such matters by way of traverse or otherwise as may be proper to show
that the writ ought not to issue, and conclude by praying that such
writ may not issue.

7. (1) Judgment shall be given that the writ of prohibition do
or do not issue, as justice may require.

(2) The party in whose favour judgment is given, whether
on nonsuit, verdiet, demurrer, or otherwise, shall be entitled to the
costs attending the application and subsequent proceedings, and have
judgment to recover the same.

(3) If a verdict is given for the party plaintiff in such
declaration the jury may assess damages, for which judgment shall
also be given, but such assessment shall not be necessary to entitle the
plaintift to costs.

PART



.
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PART III.
Mandamus.

8. Where a writ of mandamus issues out of the Court, every Returns to be made
person by law required to make a return to such writ shall make his {2 b f’f'}‘g'{: 1.
return to the first writ of mandamus. 1 Wm. 1V e. 21, 5.3,

9. Where a writ of mandamus issues out of the Court, and a Pleadings upon

. . . : ¢ return to writ.
return is made thereunto, the person suing or prosecuting such writ =~ SR
may plead to or traverse all or any the material facts contained within | o 8t st
the said return, to which the person making such return may reply, e
take issue, or demur, and such further proceedings and in such
manner shall be had therein for the determination thereof as might
have been had if the person suing such writ had brought his action on
the case for a false return.

10. If any issue is joined on such proceedings, the person suing Venue.
such writ may try the same in such place as an issue joined in such Zzi.
action on the case might have been tried.

11. (1) If a verdict is found for the person suing such writ, or Eftect of vordict or
judgment given for him upon a demurrer, or by nil dicit, or for want Jjjement
of a replication or other pleading—

(¢) he shall recover his damages and costs in such manner as he
might have done in such action on the case; and
(b) a peremptory writ of mandamus shall be granted without
delay for him as might have been if such return had been
adjudged insufficient.
(2) If judgment is given for the person making such
return to the writ, he shall recover his costs of suit.

12. If any damages are recovered by virtue of this Act against Person against whom
any such person making such return, he shall not be liable to be sued gzz”ﬂfgie"fg"gflf:f
in any other action or suit for the making such return. action.

13. The Court may allow the person to whom any writ of J {203
mandamus is dirccted, or the person suing or prosecuting the same, mine for mmn’ing,
such convenient time to make a return, plead, reply, rejoin, or demur plesding, £2.
as to the Court seems just and reasonable. LWL TV o3t s 8.

14, Whereas writs of mandamus are sometimes issued to officers persons interested
and other persons commanding them to admit to offices or do or i Wil
perform other matters in respect whereof they claim no right or il&zﬁa;};; S
interest or their functions are merely ministerial, and it maybe proper 1 & 2 Wil. 1V e. 58,
that such officers or persons should in certain cases be protected
against the payment of damages or costs to which they may otherwise
become liable :—

(1) The Court upon application for any writ of mandamus may
make rules and orders calling, not only upon the person to whom
such writ may be required to issue, but also upon any other person

having
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having or claiming any right or interest in or to the matter of such
writ to show cause against the issue of such writ and payment of costs
of the application.

(2) Upon the appearance of such other person, in compliance
with any such rule or order, or in default of appearance after service
thereof, the Court may exercise all such powers and authorities, and
make all such rules and orders applicable to the case as are given or
mentioned by or in the Interpleader Act, 1901.

15. The return to any such writ shall be made, and the issues
in fact or in law upon any traverse thereof or demurrer shall be joined
by and in the name of the person to whom the writ is directed ; but
the same may, if the Court so direct, be expressed to be made and
joined on the behalf of such other person as is mentioned in such
rule or order.

16. In that case such other person may frame the return and
conduct the subsequent proceedings at his own expense, and if any
judgment is given for or against the party suing such wrif, such
judgment shall be given against or for such other person, who shall have
the like remedy for the recovery of costs and enforcing the judgment,
as the person to whom the writ is directed would otherwise have had.

17. It the return to any such writ is, in pursuance of the

abate on death, resig- a1 thority given by this Aet, expressed to be made on behalf of any

nation, or removal
of person making
return.

1W.1IV,c. 21, s 5.

Costs in digcretion of

Court.
Ibid. s. 6.

other person as aforesaid, the further proceedings on such writ shall
not abate or be discontinued by the death, or resignation, or removal

from office of the person having made such return; but the same’

shall be continued and carried on in the name of such person, and if
a peremptory writ is awarded, it may be directed to any successor in
office or right to such person.

18. In all cases of application for any writ of mandamus what-

soever, the costs of such application, whether the writ is granted or.

refused, and also the costs of the writ, if the same is issued and obeyed,
shall be in the discretion of the Court; and the Court may order by
whom and to whom the same shall be paid.

SCHEDULE.

Reference to Act. Title. Extent of repeal.

5 Will. IV No. 8 | An Act for adopting and applying certain| The whole, in so far as
; Acts of Parliament passed in the eleventh| it applies to the Acts
year of the reign of His late Majesty, and] 1 Will. IV c. 21, and
first year of the reign of Iis present] 1& 2 Will LV c. 58.
Majesty, and in the first and second years :
of the reign of His present Majesty res-
pectively in the administration of justice
in New South Wales in like manner as
other laws of England are applied therein.

Sydney : William Applegate Gullick, Government Printer,—1901.
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