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Act No. 44, 1901. 
An Act to consolidate enactments relating to proceedings in 

Prohibition and on Writs of Mandamus. [Assented to, 
7th November, 1901.] 

BE it enacted by the Kings's Most Excellent Majesty, by and with 
the advice and consent of the Legislative Council and Legislative 

Assembly of New South Wales in Parliament assembled, and by the 
authority of the same, as follows :— 

PART I. 
Preliminary. 

1. This Act may be cited as the " Prohibition and Mandamus Short title and 
Act, 1901," and is divided into Parts, as follows :— division. 

PART L—Preliminary—ss. 1-3. 
PART IL—Prohibition— ss. 4-7. 
PART III.-3andamus-88. 8-18. 

2. 
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(1) The Act mentioned in the Schedule to this Act is, to the 
extent therein expressed, hereby repealed. 

(2) Nothing herein shall be deemed to affect the provisions 
of the Common Law Procedure Act, 1899. 

In this Act, unless the context or subject-matter otherwise 
indicates or requires,— 

" Court " means the Supreme Court of New South Wales. 

Repeal. 
Schedule. 
Saving. 
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PART II. 
.Prohibition. 

It shall not be necessary to file a suggestion on any appli-
cation for a writ of prohibition, but such application may be made on 
affidavits only. 

(1) If the party applying is directed to declare in prohibition 
before writ issued, such declaration shall be expressed to be on behalf 
of such party only, and not on behalf of the party and of His Majesty. 

(2) Such declaration shall contain and set forth in a concise 
manner so much only of the proceeding in the court below as is 
necessary to show the gromid of the application, without alleging the 
delivery a writ or any contempt, and shall conclude'by praying that 
a writ of prohibition may issue. 

To such declaration the party defendant may demur or plead 
such matters by way of traverse or otherwise as may be proper to show 
that the writ ought not to issue, and conclude by praying that such 
writ may not issue. 

(1) Judgment shall be given that the writ of prohibition do 
or do not issue, as justice may require. 

The party in whose favour judgment is given, whether 
on nonsuit, verdict, demurrer, or otherwise, shall be entitled to the 
costs attending the application and subsequent proceedings, and have 
judgment to recover the same. 

If a verdict is given for the party plaintiff in such 
declaration the jury may assess damages, for which judgment shall 
also be given, but such assessment shall not be necessary to entitle the 
plaintiff to costs. 

PART 
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PART III. 
Mandamus. 

8. Where a writ of mandamus issues out of the Court, every 
person by law required to make a return to such writ shall make his 
return to the first writ of mandamus. 

9. Where a writ of mandamus issues out of the Court, and a 
return is made thereunto, the person suing or prosecutipg such writ 
may plead to or traverse all or any the material facts contained within 
the said return, to which the person making such return may reply, 
take issue, or demur, and such further proceedings and in such 
manner shall be had therein for the determination thereof as might 
have been had if the peison suing such writ had brought his action on 
the case for a false return. 

10. If any issue is joined on such proceedings, the person suing 
such writ may try the same in such place as an issue joined in such 
action on the case might have been tried. 

11. (1) If a verdict is found for the person suing such writ, or 
judgment given for him upon a demurrer, or by nil dicit, or for want 
of a replication or other pleading — 

he shall recover his damages and costs in such manner as lie 
might have done in such action on the case ; and 

a peremptory writ of mandamus shall be granted without 
delay for him as might have been if such return had been 
adjudged insufficient. 

(2) If judgment is given for the person making such 
return to the writ, he shall recover his costs of suit. 

12. If any damages are recovered by virtue of this Act against 
any such person making such return, he shall not be liable to be sued 
in any other action or suit for the making such return. 

13. The Court may allow the person to whom any writ of 
mandamus is directed, or the person suing or prosecuting the same, 
such convenient time to make a return, plead, reply, rejoin, or demur, 
as to the Court seems just and reasonable. 

14. Whereas writs of mandamus are sometimes issued to officers 
and other persons commanding them to admit to offices or do or 
perform other matters in respect whereof they claim no right or 
interest or their functions are merely ministerial, and it may be proper 
that such officers or persons should in certain cases be protected 
against the payment of damages or costs to which they may otherwise 
become liable :— 

(1) The Court upon application for any writ of mandamus may 
make rules and orders calling, not only upon the person to whom 
such writ may be required to issue, but also upon any other person 

having 
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Proceedings by and 
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Return, &e., may be 
expressed to be on 
behalf of person 
interested. 
1 W. IV, c. 21, s. 4. 

Application of 
Interpleader Act. 
1 & 2 Will. IV c. 58, 
9.8. 

having or claiming any right or interest in or to the matter of such 
writ to show cause against the issue of such writ and payment of costs 

. of the application. 
(2) lJpon the appearance of such other person, in compliance 

with any such rule or order, or in default of appearance after service 
thereof, the Court may exercise all such powers and authorities, and 
make all such rules and orders applicable to the case as are given or 
mentioned by or in the Interpleader Act, 1901. 

The return to any such writ shall be made, and the issues 
in fact or in law upon any traverse thereof or demurrer shall be joined 
by and in the name of the person to whom the writ is directed ; but 
the same may, if the Court so direct, be expressed to be made and 
joined on the behalf of such other person as is mentioned in such 
rule or order. 

In that case such other person may frame the return and 
conduct the subsequent proceedings at his own expense, and if any 
judgment is given for or against the party suing such writ, such 
judgment shall be given against or for such other person, who shall have 
the like remedy for the recovery of costs and enforcing the judgment, 
as the person to whom the writ is directed would otherwise have had. 

If the return to any such writ is, in pursuance of the 
authority given by this Act, expressed to be made on behalf of any 
other person as aforesaid, the further proceedings on such writ shall 
not abate or be discontinued by the death, or resignation, or removal 
from office of the person having made such return ; but the same 
shall be continued and carried on in the name of such person, and if 
a peremptory writ is awarded, it may be directed to any successor in 
office or right to such person. 

In all cases of application for any writ of mandamus what-
soever, the costs of such application, whether the writ is granted or 
refused, and also the costs of the writ, if the same is issued and obeyed, 
shall be in the discretion of the Court ; and the Court may order by 
whom and to whom the same shall be paid. 

SCHEDULE. 

Extent of repeal. Reference to Act. Title. 

The whole, in so far as 
it applies to the Acts 
1 Will. IV c. 21, and 
1 & 2 Will. IV c. 58. 

An Act for adopting and applying certain 
Acts of Parliament passed in the eleventh 
year of the reign of His late Majesty, and 
first year of the reign of His present 
Majesty, and in the first and second years 
of the reign of His present Majesty res-
pectively in the administration of justice 
in New South Wales in like manner as 
other laws of England are applied therein. 

5 Will. IV No. 8 

[3d.] 
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An Act to consolidate enactments relating to proceedings in 

Prohibition and on Writs of Mandamus. [Assented to, 
7th November, 1901.] 

BE it enacted by the Kings's Most Excellent Majesty, by and with 
the advice and consent of the Legislative Council and Legislative 

Assembly of New South Wales in Parliament assembled, and by the 
authority of the same, as follows :— 

PART I. 
Preliminary. 

1. This Act may be cited as the " Prohibition and Mandamus short title and 
Act, 1901," and is divided into Parts, as follows :— 

PART L—Preliminary—ss. 1-3. 
PART II.—Prohibition— ss. 4-7. 
PART III.—Mandamus—ss. 8-18. 
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Repeal. 
Schedule. 
Saving. 

Interpretation. 

(1) The Act mentioned in the Schedule to this Act is, to the 
extent therein expressed, hereby repealed. 

(2) Nothing herein shall be deemed to affect the provisions 
of the Common Law Procedure Act, 1899. 

In this Act, unless the context or subject-matter otherwise 
indicates or requires,— 

" Court " means the Supreme Court of New South Wales. 
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PART II. 
Prohibition. 

It shall not be necessary to file a suggestion on any appli-
cation for a writ of prohibition, but such application may be made on 
affidavits only. 

(1) If the party applying is directed to declare in prohibition 
before writ issued, such declaration shall be expressed to be on behalf 
of such party only, and not on behalf of the party and of His Majesty. 

(2) Such declaration shall contain and set forth in a concise 
manner so much only of the proceeding; in the court below as is 
necessary to show the ground of the application, without alleging the 
delivery of a writ or any contempt, and shall conclude by praying that 
a writ of prohibition may issue. 

To such declaration the party defendant may demur or plead 
such matters by way of traverse or otherwise as may be proper to show 
that the writ ought not to issue, and conclude by praying that such 
writ may not issue. 

(1) Judgment shall be given that the writ of prohibition do 
or do not issue, as justice may require. 

The party in whose favour judgment is given, whether 
on nonsuit, verdict, demurrer, or otherwise, shall be entitled to the 
costs attending the application and subsequent proceedings, and have 
judgment to recover the same. 

If a verdict is given for the party plaintiff in such 
declaration the jury may assess damages, for which judgment shall 
also be given, but such assessment shall not be necessary to entitle the 
plaintiff to costs. 

PART 
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PART III. 
Mandamus. 

8. Where a writ of mandamus issues out of the Court, every 
person by law required to make a return to such writ shall make his 
return to the first writ of mandamus. 

9. Where a writ of mandamus issues out of the Court, and a 
return is made thereunto, the person suing or prosecuting such writ 
may plead to or traverse all or any the material facts contained within 
the said return, to which the person making such return may reply, 
take issue, or demur, and such further proceedings and in such 
manner shall be had therein for the determination thereof as might 
have been had if the person suing such writ had brought his action on 
the case for a false return. 

10. If any issue is joined on such proceedings, the person suing 
such writ may try the same in such place as an issue joined in such 
action on the case might have been tried. 

11. (1) If a verdict is found for the person suing such writ, or 
judgment given for him upon a demurrer, or by nil dicit, or for want 
of a replication or other pleading— 

he shall recover his damages and costs in such manner as he 
might have done in such action on the case ; and. 

a peremptory writ of mandamus shall be granted without 
delay for him as might have been if such return had been 
adjudged insufficient. 

(2) If judgment is given for the person making such 
return to the writ, he shall recover his costs of suit. 

12. If any damages are recovered by virtue of this Act against 
any such person making such return, he shall not be liable to be sued 
in any other action or suit for the making such return. 

13. The Court may allow the person to whom any writ of 
mandamus is directed, or the person suing or prosecuting the same, 
such convenient time to make a return, plead, reply, rejoin, or demur, 
as to the Court seems just and reasonable. 

14. Whereas writs of mandamus are sometimes issued to officers 
and other persons commanding them to admit to offices or do or 
perform other matters in respect whereof they claim no right or 
interest or their functions are merely ministerial, and it may be proper 
that such officers or persons should in certain cases be protected 
against the payment of damages or costs to which they may otherwise 
become liable :— 

(1) The Court upon application for any writ of mandamus may 
make rules and orders calling, not only upon the person to whom 
such writ may be required to issue, but also upon any other person 

having 
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In the name and on the behalf of His Majesty I assent to this Act. 
FREDK. M. DARLEY, 

State Government House, 	 Lieutenant- Governor. 
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having or claiming any right or interest in or to the matter of such 
writ to show cause against the issue of such writ and payment of costs 
of the application. 

(2) Upon the appearance of such other person, in compliance 
with any such rule or order, or in default of appearance after service 
thereof, the Court may exercise all such powers and authorities, and 
make all such rules and orders applicable to the case as are given or 
mentioned by or in the Interpleader Act, 1901. 

The return to any such writ shall be made, and the issues 
in fact or in law upon any traverse thereof or demurrer shall be joined 
by and in the name of the person to whom the writ is directed ; but 
the same may, if the Court so direct, be expressed to be made and 
joined on the behalf of such other person as is mentioned in such 
rule or order. 

In that case such other person may frame the return and 
conduct the subsequent proceedings at his own expense, and if any 
judgment is given for or against the party suing such writ, such 
judgment shall be given against or for such other person, who shall have 
the like remedy for the recovery of costs and enforcing the judgment, 
as the person to whom the writ is directed would otherwise have had. 

Proceedings not to 	 17. If the return to any such writ is, in pursuance of the 
abate on death, resig- authority given by this Act, expressed to be made on behalf of any nation, or removal 
of person making other person as aforesaid, the further proceedings on such writ shall 
return. 

w. iv, c. 21, s. 5, not abate or be discontinued by the death, or resignation, or removal 
from office of the person having made such return ; but the same 
shall be continued and carried on in the name of such person, and if 
a peremptory writ is awarded, it may be directed to any successor in 
office or right to such person. 

Costs in discretion of 	18. In all cases of application for any writ of mandamus what- 
Court. 	 soever, the costs of such application, whether the writ is granted or 
Ibid. s. 6. 	refused, and also the costs of the writ, if the same is issued and obeyed, 

shall be in the discretion of the Court ; and the Court may order by 
whom and to whom the same shall be paid. 

SCHEDULE. 

Sydney, 7th November, 1901. 



Memo. and Certificate to accompany the 
Prohibition and Mandamus Bill. 

THIS Bill consolidates into a clear and intelligible form the provisions of some adopted 
English statutes and of earlier English statutes referred to in them. 

I certify that it solely consolidates, and in no way alters, adds to, or amends the 
law as contained in the Acts therein consolidated. 

CHAS. G. HEYDON, 
Commissioner for the consolidation of the Statute Law. 
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Prohibition and Mandamus Bill. 

TABLE showing how the sections of Acts consolidated have been dealt with. 

Sections of 
Repealed Acts. 

Section of 
Consolidated Act. Remarks. 

 
 

 

5 WILLIAM IV, No. 8. 
1,2 1 Adopts 1 Will. IV, c. 21 ; 1 and 2 Will. IV, c. 58 ; 

I and other Acts. 
9 ANNE, O. 20. 

1 8 This and the following sections of this Act are applied 
to all writs of mandamus by 1 Will. IV, c. 21,0.3. 

2 9-11 
3 12 
6 13 Part only of section applies to mandamus. 
7 Omitted. See Common Law Procedure Act, 1899, s. 

175. 
1 WILLIAM IV, c. 21. 

1 4-7 
2 Repealing section only. 
3 8-13 Applying certain provisions of 9 Anne, c. 20, supra. 
4 14-16 
5 17 

18 
1 AND 2 WILLIAM IV, C. 58. 

1-7 Dealt with in Interpleader Act, 1901. 
8 14 
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This PUBLIC BILL originated la the LEGISLATIVE COUNCIL, and, haring this day 
passed, is now ready for presentation to the LEGISLATIVE ASSEMBLY for its concurrence. 

Legislative Council Chamber, JOHN J. CALVERT, 
Sydney, 18th September, 1901.5 Clerk of the Parliaments. 
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Prohibition and on Writs of Mandamus. 

BE it enacted by the Kings's Most Excellent Majesty, by and with 
the advice and consent of the Legislative Council and Legislative Assembly of New South Wales in Parliament assembled, and by the authority of the same, as follows :— 

PART I. 
Preliminary. 

1. This Act may be cited as the " Prohibition and Mandamus Short title and Act, 1901," and is divided into Parts, as follows :— aiViflon• 
PART I.—Preliminary—ss. 1-3. 
PART II.—Prohibition—ss. 4-7. 
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(1) The Act mentioned in the Schedule to this Act is, to the Repeal. 
extent therein expressed, hereby repealed. 	 Schedule. 

(2) Nothing herein shall be deemed to affect the provisions Saving' 
of the Common Law Procedure Act, 1899. 

In this Act, unless the context or subject-matter otherwise Interpretation. 

indicates or requires,— 
" Court " means the Supreme Court of New South Wales. 

PART II. 
Prohibition. 

It shall not be necessary to file a suggestion on any appli-
cation for a writ of prohibition, but such application may be made on 
affidavits only. 

(1) If the party applying is directed to declare in prohibition 
before writ issued, such declaration shall be expressed to be on behalf 
of such party only, and not on behalf of the party and of his Majesty. 

(2) Such declaration shall contain and set forth in a concise 
manner so much only of the proceeding in the court below as is 
necessary to show the ground of the application, without alleging the 
delivery of a writ or any contempt, and shall conclude by praying that 
a writ of prohibition May issue. 

To such declaration the party defendant may demur or plead 
such matters by way of traverse or otherwise as may be proper to show 
that the writ ought not to issue, and conclude by praying that such 
writ may not issue. 

(1) Judgment shall be given that the writ of prohibition do 
or do not issue, as justice may require. 

The party in whose favour judgment is given, whether 
on nonsuit, verdict, demurrer, or otherwise, shall be entitled to the 
costs attending the application and subsequent proceedings, and have 
judgment to recover the same. 

If a verdict is given for the party plaintiff in such 
declaration the jury may assess damages, for which judgment shall 
also be given, but such assessment shall not be necessary to entitle the 
plaintiff to costs. 

Application for writs 
of prohibition may 
be made on affidavit 
only. 
1 W. IIT. c. 21 s. 1. 
Form and contents 
of declaration. 
Ibid. 
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demur or plead. 
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PART III. 
Mandamus. 

8. Where a writ • of mandamus issues out of the Court, every 
person by law required to make a return to such writ shall make his 
return to the first writ of mandamus. 

9. Where a writ of mandamus issues out of the Court, and a 
return is made thereunto, the person suing or prosecuting such writ 
may plead to or traverse all or any the material facts contained within 
the said return, to which the person making such return may reply, 
take issue, or demur, and such further proceedings and in such 
manner shall be had therein for the determination thereof as might 
have been had if the person suing such writ had brought his action on 
the case for a false return. 

10. If any issue is joined on such proceedings, the person suing 
such writ may try the same in such place as an issue joined in such 
action on the case might have been tried. 

11. (1) If a verdict is found for the person suing such writ, or 
judgment given for him upon a demurrer, or by nil dicit, or for want 
of a replication or other pleading— 

he shall recover his damages and costs in such manner as he 
might have done in such action on the case ; and 

a peremptory writ of mandamus shall be granted without 
delay for him as might have been if such return had been 
adjudged insufficient. 

(2) If judgment is given for the person making such 
return to the writ, he shall recover his costs of suit. 

12. If any damages are recovered by virtue of this Act against 
any such person making such return, he shall not be liable to be sued 
in any other action or suit for the making such return. 

13. The Court may allow the person to whom any writ of 
mandamus is directed, or the person suing or prosecuting the same, 
such convenient time to make a return, plead, reply, rejoin, or demur, 
as to the Court seems just and reasonable. 

14. Whereas writs of mandamus are sometimes issued to officers 
and other persons commanding them to admit to offices or do or 
perform other matters in respect whereof they claim no right or 
interest or their functions are merely ministerial, and it may be proper 
that such officers or persons should in certain cases be protected 
against the payment of damages or costs to which they may otherwise 
become liable :— 

(1) The Court upon application for any writ of mandamus may 
make rules and orders calling, not only upon the person to whom 
such writ may be required to issue, but also upon any other person 

having 
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to the first writ. 
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having or claiming any right or interest in or to the matter of such 
writ to show cause against the issue of such writ and payment of costs 
of the application. 

(2) Upon the appearance of such other person, in compliance Application of 
with any such rule or order, or in default of appearance after service Irnbt:irpleader Act. 
thereof, the Court may exercise all such powers and authorities, and 
make all such rules and orders applicable to the case as are given or 
mentioned by or in the Interpleader Act, 1901. 

The return to any such writ shall be made, and the issues Return, &c., may be 
in fact or in law upon any traverse thereof or demurrer shall bejoined tx2.7863.  t;ei

te
oi
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by and in the name of the person to whom the writ is directed ; but interested. 
the same may, if the Court so direct, be expressed to be made and1 W. iv, c. 21, s. 4. 
joined on the behalf of such other person as is mentioned in such 
rule or order. 

In that case such other person may frame the return and Proceedings by and 
conduct the subsequent proceedings at his own expense, and if any against such person. 

judgment is given for or against the party suing such writ, such Ibid. 
judgment shall be given against or for such other person, who shall have 
the like. remedy for the recovery of costs and enforcing the judgment, 
as the person to whom the writ is directed would otherwise have had. 

If the return to any such writ is, in pursuance of the Proceedings not to 
authority given by this Act, expressed to be made on behalf of any nabaa

titoenonorderaetinho
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other person as aforesaid, the further proceedings on such writ shall of person making 
not abate or be discontinued by the death, or resignation, or removal r trI from office of the person having made such return ; but the same 1.3\V' c' 21

' 8.  5' 
shall be continued and carried on in the name of such person, and if 
a peremptory writ is awarded, it may be directed to any successor in 
office or right to such person. 

In all cases of application for any writ of mandamus what- Costs in discretion of 
soever, the costs of such application, whether the writ is granted or Court' 
refused, and also the costs of the writ, if the same is issued and obeyed, Mid' s.  6' 
shall be in the discretion of the Court ; and the Court may order by 
whom and to whom the same shall be paid. 

SCHEDULE. 

Reference to Act. Title. 	 Extent of repeal. 

5 Will. IV No. 8 An Act for adopting and applying certain 
Acts of Parliament passed in the eleventh 
year of the reign of His late Majesty, and 
first year of the reign of His present 
Majesty, and in the first and second years 
of the reign of His present Majesty res-
pectively in the administration of justice 
in New South Wales in like manner as 
other laws of England are applied therein. 

The whole, in so far as 
it applies to the Acts 
1 Will. IV c. 21, and 
1 & 2 Will. IV c. 58. 

Sydney : William Applegate Gullick, Government Printer.-1901. 
[6d.] 



Memo. and Certificate to accompany the 
Prohibition and Mandamus Bill. 

Tuts Bill consolidates into a clear and intelligible form the provisions of some adopted 
English statutes and of earlier English statutes referred to in them. 

I certify that it solely consolidates, and in no way alters, adds to, or amends the 
law as contained in the Acts therein consolidated. 

CHItS. Cr. HEYDON, 
Commissioner for the consolidation of the Statute Law. 

80755 	c 75— 



Ph- 



Remarki. Sections of 
Repesled Acts. 

Section of 
Consolidated Act. 

8 

4-7 

8-13 
11-19 

17 
18 

1 
2 
3 
4 
5 
6 

1-7 
8 

Repealing section only. 
Applying certain provisions of 9 Anne, c. 20, suprd. 

1 AND 2 WILLIAM IV, C. 58. 
Dealt with in Interpleader Act, 1901. 

Prohibition and Mandamus Bill. 

TABLE showing how the sections of Acts consolidated have been de.ilt with. 

5 WILLIAM IV, No. 8, 
Adopts 1 Will. IV, c. 21 ; 1 and 2 Will. 1V, c. 58 ; 

and other Acts. 
9 ANNE, c. 20. 

This and the following sections of this Act are applied 
to all writs of mandamus by 1 Will. IV, c. 21, s. 3. 

Part only of section applies to mandamus. 
Omitted. See Common Law Procedure Act, 1899, s. 

175. 
1 WILLIAM IV, c. 21. 

I 

1,2 

1 

2 
3 
6 
7 
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grgiMatitle Council. 

No. , 1901. 

To consolidate enactments relating to proceedings in Prohibition 
and on Writs of Mandamus. 

[MR. WISE ;-21 August, 1901.] 

BE it enacted by the Kings's Most Excellent Majesty, by and with 
the advice and consent of the Legislative Council and Legislative 

Assembly of New South Wales in Parliament assembled, and by the 
authority of the same, as follows :— 

PART I. 
Preliminary. 

1. This Act may be cited as the " Prohibition and Mandamus short title and 
Act, 1901," and is divided into Parts, as follows :— 

PART I.—Preliminary—ss. 1-3. 
PART II.—Prohibition—ss. 4-7. 
PART III.—Mandamus—ss. 8-18. 

80,5 C 5 ^ 

division. 

2. 



2 Prohibition and Mandamus. 

  

  

  

Repeal. 
Schedule. 
Saving. 

Into pretatior. 

(1) The Act mentioned in the Schedule to this Act is, to the 
extent therein expressed, hereby repealed. 

(2) Nothing herein shall be deemed to affect the provisions 
of the Common Law Procedure Act, 1899. 

In this Act, unless the context or subject-matter otherwise 
indicates or requires,— 

" Court " means the Supreme Court of New South Wales. 

  
 

 

A pplication for writs 
of prohibition may 
be made on affidavit 
only. 
1 W. IV. c. 21 s. 1. 
Form and contents 
of declantion. 
Ibid. 

Defendant may 
demur or plead. 
Ibid. 

Judgment. 

Cost 
Ibid. 

Dam tges. 
Ibid. 

PART II. 
Prohibition. 

It shall not be necessary to file a suggestion on any appli-
cation for a writ of prohibition, but such application may be made on 
affidavits only. 

(1) If the party applying is directed to declare in prohibition 
before writ issued, such declaration shall be expressed to be on behalf 
of such party only, and not on behalf of the party and of His Majesty. 

(2) Such declaration shall contain and set forth in a concise 
manner so much only of the proceeding in the court below as is 
necessary to show the ground of the application, without alleging the 
delivery of a writ or any contempt, and shall conclude by praying that 
a writ of prohibition may issue. 

To such declaration. the party defendant may demur or plead 
such matters by way of traverse or otherwise as may be proper to show 
that the writ ought not to issue, and conclude by praying that such 
writ may not issue. 

(1) Judgment shall be given that the writ of prohibition do 
or do not issue, as justice may require. 

The party in whose favour judgment is given, whether 
on nonsuit, verdict, demurrer, or otherwise, shall be entitled to the 
costs attending the application and subsequent proceedings, and have 
judgment to recover the same. 

If a verdict is given for the party plaintiff in such 
declaration the jury may assess damages, for which judgment shall 
also be given, but such assessment shall not be necessary to entitle the 
plaintiff to costs. 

PART 
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PART III. 
Mandamus. 

8. Where a writ of mandamus issues out of the Court, every 
person by law required to make a return to such writ shall make his 
return to the first writ of mandamus. 

9. Where a writ of mandamus issues out of the Court, and a 
return is made thereunto, the person suing or prosecuting such writ 
may plead to or traverse all or any the material facts contained within 
the said return, to which the person making such return may reply, 
take issue, or demur, and such further proceedings and in such 
manner shall be had therein for the determination thereof as might 
have been had if the person suing such writ had. brought his action on 
the case for a false return. 

10. If any issue is joined on such proceedings, the person suing 
such writ may try the same in such place as an issue joined in such 
action on the case might have been tried. 

11. (1) If a verdict is found for the person suing such writ, or 
judgment given for him upon a demurrer, or by nil dicit, or for want 
of a replication or other pleading— 

he shall recover his damages and costs in such manner as he 
might have done in such action on the case ; and 

a peremptory writ of mandamus shall be granted without 
delay for him as might have been if such return had been 
adjudged insufficient. 

(2) If judgment is given for the person making such 
return to the writ, he shall recover his costs of suit. 

12. If any damages are recovered by virtue of this Act against 
any such person making such return, he shall not be liable to be sued 
in any other action or suit for the making such return. 

13. The Court may allow the person to whom any writ of 
mandamus is directed, or the person suing or prosecuting the same, 
such convenient time to make a return, plead, reply, rejoin, or demur, 
as to the Court seems just and reasonable. 

14. Whereas writs of mandamus are sometimes issued to officers 
and other persons commanding them to admit to offices or do or 
perform other matters in respect whereof they claim no right or 
interest or their functions are merely ministerial, and it may be proper 
that such officers or persons should in certain cases be protected 
against the payment of damages or costs to which they may otherwise 
become liable :— 

(1) The Court upon application for any writ of mandamus may 
make rules and orders calling, not only upon the person to whom 
such writ may be required to issue, but also upon any other person 

having 

Returns to be made 
to the first writ. 
9 Anne c. 20, s. 1. 
1 Wm. IV c.21, s. 3. 
Pleadings upon 
return to writ. 
9 Anne c. 20, s. 2. 
1 Wm. IV c. 21, s 3. 

Venue. 
Ibid. 

Effect of virdict or 
judgment. 
Ibid. 

Person against whom 
damages recovered 
not liable to other 
action. 
9 Anne c. 20, s. 3. 
1 Will. 	c. 21, s. 3. 
Time for returning, 
pleading, e. 
9 Anne c. 20, s. 6. 
1Will.IVc.21,s 3. 
Persons interested 
may be called on to 
show cause. 
1 Will. 1V e. 21, 8. 4. 
1& 2 W11. 1V c. 58, 
s. 8. 



4 _Prohibition and Mandamus. 

Application of 
Interpleader Act. 
Ibid. 

Return, &c., may be 
expressed to be on 
behalf of person 
interested. 
1 W. IV, c. 21, s. 4. 

Proceedings by and 
against such person. 
Ibid. 

Proceedings not to 
abate on death, resig-
nation, or removal 
of person making 
return. 
1 W. IP, c. 21, s. 5. 

Costs in discretion of 
Court. 
Ibid. a. 6. 

having or claiming any right or interest in or to the matter of such 
writ to show cause against the issue of such writ and payment of costs 
of the application. 

(2) Upon the appearance of such other person, in compliance 
with any such rule or order, or in default of appearance after service 
thereof, the Court may exercise all such powers and authorities, and 
make all such rules and orders applicable to the case as are given or 
mentioned by or in the Interpleader Act, 1901. 

The return to any such writ shall be made, and the issues 
in fact or in law upon any traverse thereof or demurrer shall be joined 
by and in the name of the person to whom the writ is directed ; but 
the same may, if the Court so direct, be expressed to be made and 
joined on the behalf of such other person as is mentioned in such 
rule or order. 	• 

In that case such other person may frame the return and 
conduct the subsequent proceedings at his own expense, and if any 
judgment is given for or against the party suing such writ, such 
judgment shall be given against or for such other person, who shall have 
the like remedy for the recovery of costs and enforcing the judgment, 
as the person to whom the writ is directed would otherwise have had. 

If the return to any such writ is, in pursuance of the 
authority given by this Act, expressed to be made on behalf of any 
other person as aforesaid,, the further proceedings on such writ shall 
not abate or be discontinued by the death, or resignation, or removal 
from office of the person having made such return ; but the same 
shall be continued and carried on in the name of such person, and if 
a peremptory writ is awarded, it may be directed to any successor in 
office or right to such person. 

In all cases of application for any writ of mandamus what-
soever, the costs of such application, whether the writ is granted or 
refused, and also the costs of the writ, if the same is issued and obeyed, 
shall be in the discretion of the Court ; and the Court may order by 
whom and to whom the same shall be paid. 

SCHEDULE. 

Reference to Act. Title. Extent of repeal. 

5 Will. IV No. 8 The whole, in so far as 
it applies to the Acts 
1 Will. IV c. 21, and 
1 &.2 Will. IV c. 58. 

An Act for adopting and applying certain 
Acts of Parliament passed in the eleventh 
year of the reign of His late Majesty, and 
first year of the reign of His present 
Majesty, and in the first and second years 
of the reign of His present Majesty res-
pectively in the administration of justice  
in New South Wales in like manner as 
other laws of England are applied therein. 

Sydney : William Applegate Gullick, Government Printer.-1901. 
[6d.] 


