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Act No. 24, 1901,

An Act for consolidating enactments relating to the practice,
procedure, and powers of the Supreme Court of New South
Wales in its equitable jurisdiction. [Assented to, 30th
October, 1901.]

E it enacted by the King’s Most Excellent Majesty, by and with
the advice and consent of the Legislative Council and Legislative
Assembly of New South Wales in Parliament assembly, and by the

authority of the same, as follows :—
1. This Act may be cited as the “ Equity Act, 1901,”” and is Short title.

divided into Parts as follows :—
PART I.—INTERPRETATION.—s. 3.
PART II.—Tue CoNSTITUTION OF THE COURT.—ss. 4—17.
PART IIL.—JURISDICTION AND SPECTAL POWERS OF THE COURT—
Division 1.—Co-ordinate jurisdiction with Common Law
Courts—ss. 8, 9.
Dr1visioN 2.— Various powers of the Court.—ss. 10-19.

DrvistoN 3.——Jurisdiction in chambers.—ss. 20, 21,
A PART




Repeal of Acts.
First Schedule.

Interpretation.

44 Vie, No. 18, ss.
3, 82.

55 Vic. No. 26, s. 4.

1897, No. 11, 5. 7.

11 Vie. No. 27, s. 2,
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PART IV.—PROCEDURE.—ss. 22-70.

PART V.—THE MASTER IN EQUITY.—ss. 71-80.
PART VI.—APrpPEALS TO THE FULL CoUumrr.—ss. 81-89.
PART VIIL.—CoxtEMPT OF COURT.—ss. 90-93.

PART VIII.—RuLEs oFr CoURrT.—S. 94.

2. (1) The Acts mentioned in the First Schedule to this Act
are, to the extent therein mentioned, hereby repealed.

(2) All rules of Court made under the authority of any
provision so repealed and in force at the commencement of this Act
shall be deemed to have been made and to be in force under the
authority of this Act.

(8) The Master in Equity in office at the passing of this Act
shall continue in office as if this Act had been in force at the time of
his appointment, and he had been appointed hereunder.

(4) This repeal shall not affect any suit, matter, or pro-
ceeding now pending in the Court, but the same shall be continued
under the provisions of this Act.

PART .
INTERPRETATION.

8. In the interpretation of this Act, unless the context or
subject matter otherwise indicates or requires,—

The words “the Court” mean the Supreme Court in equity holden
before the J udge, or any other Judge ]awfully exercising
the jurisdiction of the Judge, or in cases on appeal before
the Full Court.

The words ¢ the Judge”” mean the Chief Judge in Equity.

The words ¢ the Master ”” mean the Master in Equity.

The words * statement of claim ”’ include information.

The expression ““equitable process’ includes statement of claim,

petition, motion, summons, decree, order, and generally any
other document of which service is required to be effected in
any proceeding before the Court.

The word “ affidavit > includes affirmation, statutory declaration,
and attestation of honour.

The word ¢ prescribed ” means preseribed by rules of Court.

A reference to the jurisdiction “in equity ” includes the jurisdic-
tion of the Supreme Court in all matters relating to the
appointment of guardians of infants and their estates.

PART
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PART 11
Tae CoNSTITUTION OF THE COURT.

4, (1) The jurisdiction of the Supreme Court in equity including Appointment and
all matters relating to the appointment of guardians of infants and povers.of the Chief
their estates shall be exercised by the Judge. s Noqu; &

(2) The Supreme Court shall be holden by the Judge for 4 vie. No. 18, s.1.
the determination of all proceedings in equity, and the disposal of
motions and matters in relation thereto.
(8) Every decree or order of the Judge made in equity
shall (unless appealed from in manner hereinafter provided) be as
valid and binding as if made by the Full Court.

5. The Judge in Bankruptcy shall have the like powers and Judge in bankruptey
jurisdiction in all respects as are herein vested in the Judge, subject ;"sb";i‘l“%g:‘;gq:‘:y 4
nevertheless to the like appeal ; and when exercising such jurisdiction Feilitgs

- and powers or any of them the Judge in Bankruptey shall be styled

Judge in Equity.

6. (1) In any suit or proceeding the Judge may sit with the Two Judges may

assistance of any two other Judges of the Supreme Court. by 7 ,
(2) In every such case the decision of the majority shall he ** V' No- 185
taken to be that of the Full Court.

7. (1) The Court may in every case obtain the assistance of Assistance of
conveyancing counsel, accountants, merchants, engineers, actuaries, ciontific persons.
or other scientific persons the better to enable it to determine any Tl
matter at issue in any suit or proceeding and may act upon the
certificate of any such person.

(2) The allowance in respect of fees to such persons shall
be regulated by the Master, subject to an appeal to the Court.

PART III.
J URISDICTION AND SPECIAL POWERS OF THE CoUR1.
Division I.—Co-ordinate jurisdiction with Common Law Courts.

8. In any suit or proceeding in equity wherein it may be Power to decide
necessary to establish any legal title or right as a foundation for relief 1! titles, &.
the Court shall itself determine such title or right without requiring 7 **
the parties to proceed at law to establish the same, and whenever any
question now cognizable only at law arises in the course of any
proceeding before it the Court shall have cognizance thereof as
completely as if the same had arisen in a court of law, and shall
exercise in relation to such title, right, or question all the powers of
the Supreme Court in its Common Law jurisdiction; and no suit in

- equity shall be open to objection on the ground that the remedy or

appropriate remedy is in some other jurisdiction.

9.
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1900, No. 49, s. 11.

Court may direct a
sale in foreclosure
suits.

44 Vic. No. 18, 8. 52.

Dispensing with
references in certain
cases of account.

Ibid, s. 53.

Books may be
declared prima facie
evidence of account.

Ibid.

Act No. 24, 1901.

Laquity.

9. In all cases in which the Court has jurisdiction to entertain
an application for an injunction against a breach of any covenant,
contract, or agreement, or against the commission or continuance of
any wrongful act or for the specific performance of any contract,
covenant, or agreement the Court may award damages to the party
injured either in addition to or in substitution for such injunction or
specific performance.

DivistoNn 2.—Various powers of the Court.

10. No suit shall be open to objection on the ground that a
merely declaratory decree is sought thereby, and the Court may make
binding declarations of right without granting consequential relief.

11. It shall not be obligatory on the Court or Judge to
make a decree or order whether on summons or otherwise for the
administration of any trust or of the estate of any deceased person if
the questions between the parties can be properly determined without
such decree or order.

12. Inany suit for the foreclosure of the equity of redemption in
any property, the Court may, upon the request of the mortgagee or any
subsequent encumbrancer, or of the mortgagor, or any person claiming
under them respectively, direct a sale of such property instead of a fore-
closure on such terms as the Court may think fit, and without previously
determining the priorities of encumbrances or giving time to redeem :

Provided that if such request be made by any such subsequent
encumbrancer, or by the mortgagor, or any person claiming under them
respectively, the Court shall not divect any such sale without the consent
of the mortgagee or the person claiming under him unless the party
making such request shall deposit in Court a reasonable sum to be
fixed by the Court for the purpose of securing the performance of such
terms as the Court may think fit to impose on hin.

13. (1) Inall cases of account either party may by consent or by
leave of the Court file a statement of facts before or at the hearing of any
suit, petition, motion, or matter verified by affidavit; and where the
amount is capable of being ascertained without difficulty from the
pleadings or evidence, or by such statement of facts, the Court may adjust
the same and decree accordingly without further inquiry or reference.

(2) Where the account cannot be so adjusted, the Court
may give such special directions as may seem expedient with respect
to the mode in which the account shall be taken or verified, which
directions may be given either by the decree or order directing such
account, or by any subsequent order,

(3) The Court may direct that in the taking of any account
the books in which the same has been kept shall be taken as primé facie
evidence of the truth of the matters therein contained with liberty to
the parties interested to take such objections thereto as they may be
advised.
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14. If in any suit instituted in relation to real estate it appears sales may be dir. cted
to the Court that it will be expedient that the samé or any part beforedeeree.
thereof should be sold for the purposes of such suit, the Court may ** Vi No- 18,5 54
at any time direct the same to be sold, and such sale shall be as valid
as if directed to be made by a decree or decretal order on the hearing,
and any party to the suit in possession of such estate or in receipt of
the rents and profits thereof shall deliver up such possession or receipt
to the purchaser or such other person as the Court directs.

16. Where any real or personal property is the subject of any Allowance to parties
proceeding in equity, and the Court is satisfied that the same will be stk 2 e e
more than sufficient to answer all the claims thereon which ought to ;5 4 55
be provided for in such proceeding, the Court may, at any time after
the commencement of such proceeding, allow to the parties interested
therein, or any of them, the whole or part of the annual income of such
real property or a part of such personal property or of the income
thereof up to such time as the Court directs, and for that purpose may
make such orders as may appear expedient.

16. (1) An injunction may be granted or a receiver appointed Injunctions and
by an interlocutory order of the Court in all cases in which it appears Teccivers
to the Court to be just or convenient that such order should be made, 7% * 57
and whether there be a prayer for an injunction or receiver or not, and
any such order may be made either unconditionally or upon such terms
and conditions as the Court thinks just.

(2) If aninjunction is asked either before or at or after the Injanction to
hearing of any suit or matter to prevent any threatened or appre- Do wste
hended waste or trespass, such injunction may be granted whether the
person against whom such injunction is sought is or is not in possession
under any claim of title or otherwise, or (if out of possession) does or
does not claim a right to do the act sought to be restrained under any
colour of title, and whether the estates claimed by both or by either of
the parties are legal or equitable.

17. Service upon any person of the decree or order directing service of order for
such injunction or notice thereof shall have the same effect as the nunction
issuing of a writ of injunction and signing and filing of a docquet 7% * %
and service of the writ upon such person had previously to the first
day of September, one thousand eight hundred and eighty, and there-
upon the plaintiff shall be entitled to all such remedies as he was
entitled to under the practice in force at the last-mentioned date.

18. (1) In any suit in which the Court declares that any real sules and mortgages
estate of a deceased person is liable to any debt of such person the for paymentof debts.
Court may direct that the amount of such debt be raised by mortgage %930417v;;m}%vv1'12n
or sale of such real estate. 21 Vie. No. 6, 5. 1,

(2) For the purpose of effecting any sale or mortgage so 2 3.
directed, the Court may name some person to execute the necessary

conveyances, mortgages, or other documents; and any conveyance,
mortgage,
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mortgage, or other document executed by such person shall be as
effectual in all respects as if such person were of full age and seised
or possessed of the fee simple or other whole interest and estate so to
be sold or mortgaged.

(8) Where any such sale or mortgage is made the surplus
(if any) of the money raised thereby, after defraying the debt and all
legal costs and expenses, shall be considered for all purposes as
unconverted real estate.

Court may apply 19. (1) When an infant is beneficially entitled to the whole or
%;‘l’gieg‘i‘g; 2§ is:f);xlfts part of any stock, fund, annuity, security, or sum of money transferable
for their maintenance 1. books kept by any company or society, the Court may order all or
g e part of the dividends or interest due or to become due in respect
A 52, 85, 44, % thereof to be paid to any guardian of such infant, or to any other

person it may deem fit, for the maintenance and education or otherwise

for the benefit of such infant, such guardian or other person to be

named in the order directing payment.

(2) The receipt of such guardian or other person for such
dividends or interest shall be as effectual as if such infant had attained
the age of twenty-one years and had signed and given the same.

(3) The Court may order that the costs of applications
under this section be paid out of the fund, annuity, security, sum of
money, or the dividends or interest arising therefrom, or out of any
moneys in Court in which such infant is interested in such manner as
the Court thinks proper.

(4) This section shall be a full and complete indemnity to
all companies and societies, and their officers and servants, for all acts
and things done or permitted to be done pursuant thereto.

Costs. 20. The Court may in any case award costs as between solicitor
44 Vie. No. 18, 5. 78 and client.

DrvisioN 8.—Jurisdiction in Chambers.

Business to be 21. (1) The business to be disposed of by the Judge in chambers
% s shall consist of such of the followiug as he thinks would be more
Ibid. ss. 61, 62. conveniently so disposed of, namely :—

26 Vie. No. 12, s. 34. (a) Applications for time;

(b) Applications for leave to amend ;

(¢) Applications for discovery;

(d) Applications for determining the mode of trial, and settling
the questions to be tried ;

(e) Applications relating to the conduct of any suit or matter;

(f) Applications relating to the guardianship or maintenance of
infants ;

(9) Matters connected with the management of property ;

(i)
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(k) Applications for the investment or alteration of the state of
investment of any funds held in Court upon trust in any cause
or matter;

(¢) Such other matters as in the opinion of the Judge may
advantageously and with propriety be heard in chambers.

(2) The Judge shall fix the times for sitting in chambers,
and when so sitting shall have the same powers and jurisdiction as in
open court.

(3) The Judge while sitting in open court may adjourn for Adjournment from
hearing in chambers, or while sitting in chambers may adjourn for outt °hamber2‘3
hearing in open court, any case before him which he may think would ** Vi ¥o- 18 = 6
better be heard in chambers or in open court as the case may be.

PARE TY.
PROCEDURE.
Statement of claim.

22. (1) All suits in equity shall be commenced, save as herein- zid. s.6.
after mentioned, by filing in the office of the Master a statement of 1900, No. 49, s. 10.
the plaintiff’s case, to be called the statement of elaim, in the form
and manner prescribed.

(2) Rules of Court may be made under this Act specifying
in what cases persons seeking equitable relief may apply for such relief
by way of originating summons in chambers and providing for the
course of procedure thereon.

(3) Where any Act provides that applications thereunder
may be made to the Court or Judge such applications shall be made
in the manner (if any) provided for by such Act.

23. It shall not be competent to any defendant to take any Rules as to parties.
objection for want of parties in any case to which the rules next 44 Vie. No.18,s.7.
hereinafter set forth extend, and such rules shall be taken as part of
the law and practice of the Court :—

(¢) Any legatee, devisee, or next of kin may, without serving
the remaining legatees, devisees, or next of kin, have a decree
for the administration of the real and personal estate of a
deceased person.

(0) Any one of several cestwis que trust under any deed or
instrument may, without serving any other of such cestuis que

trust, have a decree for the execution of the trusts of the deed
or instrument. (¢)




Absence of personal
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(¢) In all cases of suits for the protection of property pending

litigation and in all cases in the nature of waste one person
may sue on behalf of himself and of all persons having the
same interest.

(d) Any executor, administrator, or trustee may obtain a decree

against any one legatee, next of kin, or cestuis que trust for
the administration of the estate or the execution of the trusts.

(e) In all the above cases the Court may require any other persons

to be made parties to the suit, and may give the conduct of
the suit to such person as it may deem proper, and may
make such order in any particular case as it may deem just
for placing the defendant on the record on the same footing
in regard to costs as other parties having a common interest
with him in the matters in question.

(f) In all the above cases the persons who, according to the

practice of the Court previousdy to the first day of September,
one thousand eight hundred and eighty, would have been
necessary parties to the suit, shall be served with notice of
the decree, and after such notice they shall be bound by the
proceedings in the same manner as if they had been originally
made parties to the suit, and they may by an order of course
have liberty to attend the proceedings under the decree, and
any party so served may within the preseribed time apply to
the Court to add to the decree.

(9) In all suits concerning real or personal estate vested in an

executor, administrator, or trustee under a will, intestacy,
settlement, or otherwise, such executor, administrator, or
trustee shall represent the persons beneficially interested in
the same manner and to the same extent as the executors or
administrators in suits concerning personal estate represent
the persons beneficially interested in such personal estate,
and in such cases it shall not be necessary to make the
persons beneficially interested parties to the suit, but the
Court may upon consideration of the matter on the hearing
if it thinks fit order such persons or any of them to be made
parties.

24, (1) If in any suit or proceeding in equity it appears to the
Court that any deceased person who was interested in the matters in
question has no legal personal representative, the Court may cither
proceed without any person representing the estate of such deceased
person or appoint some person to represent such estate for the purposes
of the suit or proceeding on such notice (if any), as the Court shall
think fit, either specially or generally by public advertisement.

(2) Every order made in reference to the matter and every

order consequent thereon shall bind the estate of such deceased person

mn
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. in the same manner as if there had been a duly constituted legal
personal representative of such deceased person and such representative
had been a party to the suit or proceeding and had appeared and sub-
mitted his rights and interests to the protection of the Court.

5 25. (1) No suit shall be dismissed by reason only of the Misjoinder of
misjoinder of persons as plaintiffs, but wherever it appears to the ilj“",‘fiff;o g
Court that, notwithstanding.the conflict of interest in the co-plaintiffs, o meddegieh
or the want of interest in some of the plaintiffs, or the existence of
some ground of defence affecting some of the plaintiffs, the plaintiffs
or some of them are entitled to relief, the Court may grant such relief
and modify its decree according to the special circumstances, and for
that purpose may direct such amendments (if any) as may be necessary,
and at the hearing, before such amendments are made, may treat any
of the plaintiffs as if they were defendants in the suit and the other
plaintifts were the only plaintiffs on the record.

(2) Where there is a misjoinder of plaintiffs, and the
plaintiff having an interest has died leaving a plaintiff on the record
without an irterest, the Court may at the hearing order the suit to
stand revived, as may appear just, and proceed to the decision of the
suit if it sees fit, and may give such directions as to costs or otherwise
as to the Court seems meet.

26. (1) The Court may adjudicate on questions arising between Absence of persons
partics, notwithstanding that they may be some only of the parties mterested:
interested in thie property respecting which the question may have 7 * 1%
arisen, or that the property is comprised with other property in the
same instrument, without'making the other parties interested in the
property or interested under the same instrument parties to the suit
and without requiring the whole trusts and purposes of the instrument
t6 be executed under the direction of the Court and without taking the
accounts of the trustees or other accounting parties or ascertaining
the particulars or amount of the property touching which the question
may have arisen.

(2) It the Court is of opinion that the application is
fraudulent or collusive, or for some other reason ought not to be

" entertained it may refuse to make the order prayed.

27. It shall not be necessary that every defendant to the state- Defendant not
ment of claim shall be interested as to all the relief thereby prayed for, {hereic. * t ol
but the Court may make such order as appears just to prevent any 74 s 11.

. defendant from being embarrassed or put to expense by being required
to attend any proceedings in such suit in which he has no interest.

28. Before the name of any person is used in any suit or other As to next friend
proceeding as next friend of any infant, married woman, or other ™ reor
party, or as relator in any information, such person shall sign a‘written -
authority to the solicitor for that purpose, and such authority shall be
filed with the statement of claim, petition, motion, or summons, as the
case may be. Service.
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Service of statement
of claim.

44 Vic. No. 18,5.13
1897, No. 11, s. 6.

Service out of the
jurisdiction.

1897, No. 11, s. 3.

Service.

29. No writ of subpwna or other process to appear to and answer

any statement of claim shall be required; but a copy of the statement
"of claim, stamped with the seal of the Court, and endorsed as herein-
after directed, shall be served in the prescribed manner.

30. The Court or the Judge may allow the statement of claim

or any other equitable process in any suit or proceeding to be served
out of the jurisdiction whenever—

(@) the suit or proceeding, wholly or in part, concerns land or
hereditaments situate within the jurisdiction, or any charge,
lien, judgment, or incumbrance thereon ; or

(b) any Act, deed, will, contract, obligation, or liability affecting
land or hereditaments situate within the jurisdiction is sought
to be construed, rectified, set aside, or enforced in the suit or
proceeding ; or

(¢) the relief sought in any suit or proceeding in respect of the
person to be served, wholly or in part concerns any money
vested in any Government stocks or funds, or in the stocks
or shares of any corporation, company, or society registered
within the jurisdiction,or deposited with anysuch corporation,
company, or society, or the interest, dividends, or produce of
such money ; or >

(d) any relief is sought against any person domiciled or ordinarily
resident within the jurisdiction ; or

(e) the suit or proceeding is for the administration of the estate
of any deceased person who at the time of his death was
domiciled within the jurisdiction, or for the execution (as to
property situate within the jurisdiction) of the trusts of any
written instrument of which the person to be served is a
trustee which ought to be executed according to the law of
New South Wales, or for the appointment or removal of any
trustee of such trusts; or

(/) the suit is founded on any breach or alleged breach within
the jurisdiction of any contract wherever made which (in
respect of the matter as to which relief is sought) ought,
according to the terms thereof, to be performed within the
jurisdiction; or

(g9) any injunction is sought as to anything to be done or against
the doing of any act within the jurisdiction, whether damages
are or are not also sought in respect thereof ; or

(k) any person out of the jurisdiction is a necessary or proper
party to a suit or proceeding properly brought against some
other person duly served within the jurisdiction ; or (

Q)
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(i) relief is sought against a person out of the jurizdiction in
respect of his membership or alleged membership in any
company or society registered within the jurisdiction.

81. (1) When leave is given to serve any statement of claim Endorsement of
upon a person out of the jurisdiction, and such person is neithep g statement of claim.
British subject nor in any British possession, such statement of elaim TRk
shall be endorsed in the form or to the effect of the form set outin the
Second Schedule hereto. ‘

(2) Every other statement of claim served upon any defen-
dant, whether within or out of the jurisdiction, shall be endorsed in the
form or to the effect of the form set out in the Third Schedule hereto.

82. The filing and service upon the defendant of the statement Effect of filing
of claim shall respectively have the same effect as the filing and statement of chuim.
service of a bill of complaint had previously to the first day o
September, one thousand eight hundred and eighty.

83. (1) If any person is unable to effect reasonably prompt Substituted service.
service of any process the Court or Judge may in the prescribed 1897, No.11, . 5.
manner order substituted or other service to be effected or notice to
be given instead of service.

(2) The mere fact that the person to be served is out of
the jurisdiction shall not be considered a sufficient reason for allowing
substituted service.

(3) Where the person required to be served is out of the
jurisdiction the Court or Judge shall not make an order directing
substituted or other service or the giving of notice as aforesaid except
in cases where the Court or Judge would have power to allow service
out of the jurisdiction.

84. 'The plaintiff shall deliver to the defendant or his solicitor Delivering copies of
upon application for the same such a number of copies of the statement “atenert ol
of claim as he requires upon being paid for the same at the prescribed
rate.

85. (1) Upon the amendment of any statement of claim the tumendment of
provisions hereinbefose contained with respect to filing and delivering statement of cigiil
copies thereof shall so far as may be extend to the statement of claim Fig o M
as amended.

(2) Except where the rules or practice of the Court
otherwise provide a statement of claim may be amended by written
alterations therein as filed.

Appearance and statement of defence.

86. The defendant shall, when he enters an appearance to the Appearance by
statement of claim or at such later period as the Judge may alloyy, deferdant
file a memorandum as prescribed, disputing or submitting to the e
plaintifi’s claim or disclaiming any interest in the subject matter of
the suit, an 1 shall within the prescribed time file in the office of the
Master a demurrer plea or statement of defence to the statement of
claim. - 37,

{ 44 Vie. No. 18, s. 14.

44 Vie. No. 18, 5. 15.

|
|
|
|
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Form of statement
of defence.

44 Vie. No. 18, ss. 19, 20,

Facts not denied
are admitted.

Zhid, s. 20.

Set-off and counter-

claim.
Tbid. s. 21.

Court may decree in
favour of defendant.

Ibid, s, 22.

Plaintiff’s
interrogatories.
Thid. s. 19.

Defendant’s
interrogatories.

Tbid. s. 23,

Sufficiency of
answers.

1bid. s. 24.

Pleadings to be
considercd.

Zbid. s. 23.

Suit for discovery.
Tbid. s. 28.
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87. Every statement of defence, and defence to counter claim,
shall be verified upon cath, and shall be in the prescribed form.

38. (1) Where a party does not know whether a fact alleged in
the statement of claim or counter-claim is true or not he may in his
statement of defence state that he does not know and is not able to
admit the truth of the fact alleged.

(2) Except as aforesaid, all facts stated in the statement of
claim or counter-claim, and not expressly and in terms denied in the
statement of defence shall be deemed to be admitted for the purpose
of the suit.

39. (1) A defendant may in his statement of defence set off or
set up by way of counter-claim against the claim of the plaintiff any
right or claim, and such set-off or counter-claim shall have the same
cffect as a statement of claim in a cross suit so as to enable the Court
to pronounce a final judgment in the same suit both on the original
and on the cross claim.

(2) The Court may, on the application of the plaintiff
before the hearing, refuse permission to the defendant to avail himself
of such set-off or counter-claim if, in the opinion of the Judge, such
set-off or counter-claim cannot be conveniently disposed of in the
pending suit, or ought not to be allowed.

40. Where in any suit a set-off or counter-claim is established
as a defence against the plaintiff’s claim, the Court may, if the
balance is in favour of the defendant, make a decree in favour of the
defendant for sueh balance, or may otherwise adjudge to the defendant
such relief as he may be entitled to upon the merits of the case.

Discovery.

41. The plaintiff or applicant in any suit or proceeding may by
leave of the Court, and not otherwise, file and serve interrogatories
for the examination on oath of any defendant or respondent.

42. Any defendant or respondent who has not been required
to answer interrogatories, or who has been required to answer
interrogatories and has put in a sufficient answer thereto, may by leave
of the Court and not otherwise file and serve interrogatories for the
examination on oath of the plaintiff or applicant.

43. The sufficiency, materiality, or relevancy of the answer to
any interrogatory may be determined in the prescribed manner.

44. The Court, in determining what interrogatories shall be
allowed or the sufficiency, materiality, or relevancy of any answer
thereto, shall have regard to the statements contained in the pleadings
of the parties filing and answering such interrogatories respectively.

45. Nothing in this Act shall be decmed to take away the right

of any person to institute a suit for the purpose of discovery.
46.
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46. The Court p~wys> on the application of the plaintiff - OF pooduntipy it
applicant in any suit 0T Proceeding, make an order for the production pengige
by any deferusuv or respondent on oath of such docqments in his e

cocslon or power relating to any matter in question in the suit or : ?
wding as the Court thinks right, and the Court may deal with such
documents whenpoduced in such manner as appears just.

47. The Court™uay, on the application of any defendant or e jike by
respondent in any suit of ’ogeeding who has not been required to plaintiffs.
answer interrogatories, or who bgen required to answer interroga.- Z%4. . 26.
tories and has put in a sufficient answiwthereto, make an order for
the production by the plaintiff or applicant imsuch suit or proceeding, -

on oath of such documents in his possession or pxyer relating to any ) O

matter in question in the suit or proceeding as the Cosgt thinks r ight,
and the Court may deal with such. documents when\_Pl'“duced n
such manner as appears just.

Motion for decree.

48. (1) The plaintiff in any suit may at any time after the time P
allowed the defendant for filing a statement of defence has Bxpare), motian ‘
but before replication, move the Court upon the prescribed notice for 2% s-28.  \_
such decree or decretal order as he may think himself entitled to, and
the plaintiff and defendant respectively may file affidavits in support
of and in opposition to the motion so to be made, and use the same on
the hearing of such motion, and the statement of defence (if any) and
any answer to interrogatories may upon such motion be used as an
affidavit.

(2) Upon any such motion it shail be discretionary with Making of siich
the Court to grant or reluse the same, and to give such directions with decree discretionary.
respect to the further prosecution of the suit as the circumstances 2% s 29.
appear to require, and the Court may make such order as to costs as it
may think right.

Joinder of issue.

49. In suits where notice of motion for a decree or decretal Filing replication.
order has not been given, or having heen given where a decree or zsid. s. 30.
decretal order has not been made thereon, issue shall be joined by
filing a replication in the prescribed form.

Want of prosecution.

60. Any defepdant may move to dis.miss a suit for want of Dismissal of suits for
prosecution at such times and under such circumstances and subject want of prosccution.
to such restrictions as may be prescribed. 1bid, ». 27,

Trial.
61. (1) The evidence to be used at the hearing of any suit Tvial of issues.
shall be taken before the Judge sitting in open Court without a jury, Ztid. ss. 33, 34, 36,

(2) 37.




.

%

14 ' Act Noy, 24, 1901
- = N\ -

Equixy.
(2) The Court may, if it thintes fit, cause any question of .
fact arising in any suit to be tried, or, wheres it has jurisdiction to
award damages, the amount of such damages to be cassessed either—
(a) by a special or common jury before the Judge; or
(6) by a jury before any Judge of the Supreme Court af W
or in any Circuit Court; or / -
(¢) by the Judge without a jury.
: (8) Any such question of fa/cv and any such question as to
the amount of damages shall be redr&@d into writing in such form as
the Court directs. i
J 44 Vio. No. ooy 32, (4) In addifion to the powers hereby conferred, the Court
" mayv divect the am,@;(ﬁt of any such damages to be assessed in such
other manner g&the Court thinks fit.

Jury how summoned. 62. (1 Where any question of fact or question of damages has
Ibid. ss. 34, 35. been ordepd to be tried b y a special or common jury before the Court

itself,_#he Judge may issue such precepts and make such orders upon
#T6 Sheriff for procuring the attendance of such jury as may be made
by the Supreme Court in its common law jurisdiction, and may also
make any other orders in relation thereto which to him may seem

; // requisite.

(2) Every such jury shall be summoned, struck, called, and
sworn in like manner as if summoned for the trial of an action in the
Supreme Court in its common law jurisdiction.

(3) Generally for all purposes of or auxiliary to the trial of
questions by a jury the Judge shall have the same power, jurisdiction,
and authority in all respects as belong respectively to the Supreme
Court in its common law jurisdiction, or to any Judge thereof sitting
at nisi prius for the like purpose.

New trials, &e. 53. (1) Where a question of fact or question of damages has

Ibid. . 35,3 been tried, any party to the suit may, within the prescribed time,
move the Court to set aside or vary the verdict or finding or for a new
trial of such question. :

Ibid. 5. 35. (2) The Court shall have the same powers and jurisdiction
in respect to new trials as belong to the Supreme Court in its common
law jurisdiction or to any Judge thereof for the like purpose. '

(3) Nothing herein shall be interpreted as restricting or
qualifying the power of the Court as a Court of Equity to set aside or
vary the verdict of a jury upon any question of fact or question of

damages or to grant a new trial of such question. )
Appeals to FullCourt, 54, From cvery order made by the Court upon an application
Ibid. ss. 35, 36. for a new trial or to set aside or vary such verdict there shall be the
: same right of appeal as from any other order of the Court,
Further evidence, 55. Where any question of fact or question of damages has
how taben, been tried, any further evidence that is required for the hearing of

T8 B the suit shall be taken at such time and in such manner as the Judge

directs. 56.
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56. When the evidence has been taken the suit shall forthwith
proceed to the hearing unless the Judge otherwise orders.

Fvidence.

57. (1) The evidence to be used at the hearing of any cause,
or on the trial of any question of fact or of damages, shall be taken in
the same manner and subject to the same rules and exceptions as at a
trial at nisi prius. .

(2) The Court at the hearing of any suit, or of any further
consideration thereof, may, whether any of the parties interested are
under disability or not, use affidavits by particular witnesses or receive
proof by affidavit of such particular matters as in the opinion of the
Court may properly be so proved.

58. Upon the hearing of any suit or matter the Judge ma
require the production and oral examination before himself of any
witness or party in the suit, and may direct the cost of and attending
the production and examination of such witness or party to be paid
by such of the parties to the suit or matter and in such manner as he
thinks fit.

59. The Judge shall have the same power of issuing or of
authorising the issue of subpcenas, and of punishing parties for non-
attendance in obedience to any such subpena as is now vested in the
Supreme Court in its common law jurisdiction.

60. The evidence in any suit may, if the Court or either party
so require, be taken down by a shorthand writer.

61. (1) Every witness who has made an affidavit in any suit
or matter before the Court shall be subject to oral cross-examination
in the same manner as if the evidence given in his affidavit had been
given by him orally, and may be re-examined orally by the party using
such affidavit. -

(2) Such witness shall attend before the Court to be so
examined upon receiving due notice and payment of his reasonable
expenses in like manner as if he had been duly served with a writ of
subpeena ad testificandwm.

(3) The expenses attending such examination shall be paid
by the parties respectively in like manner as if the witness were the
witness of the party cross-examining, and shali be deemed costs in the
cause unless the Court otherwise directs.

62. (1) Any party may call on any other party, who is competent
to make admissions, by notice to admit any document, saving all just
exceptions; and in case of his not admitting the same, the cost of
proving the document shall be paid by the party so neglecting or
refusing to admit, whatever the result of the suit or proceeding, unless
the Court otherwise orders.

(2)

15

Proceeding to
hearing after close of
evidence.

44 Vie. No. 18,
es. 81, 38,

Evidence, how taken.
Tbid. ss. 31, 40.

16 Vie. No. 3, s. 26.

44 Vie. No. 18,
8s, 40, 41.

Judge may require
examination before
himself of any
witness.

Lbid. s. 39.

Witnesses, how
summoned.

Tbid. s. 31.

Shorthand writer.
Ibid. s. 31,

Croes-examination of
a deponent.

Ibid. s. 42.

Notice to admit
documents.

Tbid. s. 43.
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Oral evidence on
motions, &c.

44 Vic. No. 18, 5. 47.

Answer how used on
certain motions,

1bid. s. 48.

Evidence after the
hearing.

Ihid. s. 49.

Pleadings, &c., out of
the jurisdiction.
ZTbid. s. 45.

Suit how revived
after abatement.

Tbid. 5. 59,
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(2) No costs of proving any document shall be allowed
unless such notice has been given, except where the omission to give it
was, in the opinion of the Master, a saving of expense.

63. Any party in any suit or proceeding may by a subpcena
require the attendance of any person before the Court or Master or
any person specially appointed for the purpose, and may require the
production of any deed, instrument, writing, matter, or thing which
such person may be lawfully required to produce, and may examine
such person orally for the purpose of using his evidence upon any
motion, petiﬁon, or other proceeding in like manner as such person
would be bound to attend and be examined with a view to the hearing
of a suit.

64. Upon any application to the Court for an injunction, or a
receiver, or to dissolve an injunction or discharge an order appointing
a receiver, where the defendant has filed an answer to interrogatories,
such answer shall, for the purpose of evidence on such application, be
regarded as an affidavit, and affidavits may be received and read in
opposition thereto.

65. In cases where it is necessary for any party to go into
evidence subsequently to the hearing, or on any inquiry, account, or
reference before the Judge, such evidence shall be taken in the
prescribed manner.

66. (1) All pleadings, examinations, and affidavits in suits or
proceedings in equity may be sworn and taken in any place out of this
State under the dominion of His Majesty before any Judge, notary
public, or person authorised to administer oaths at such place, or before
any British consul or vice-consul in any place out of His Majesty’s
dominions.

(2) Judicial notice shall be taken of the seal or signature,
as the case may be, and authority of any such Judge, notary public,
person, consul, or vice-consul.

Abatement and revivor.

67. (1) Upon any suit becoming abated by death or otherwise, or
defective by reason of some change or transmission of interest or
liability it shall not be necessary to file any new or supplemental
statement of claim, but an order to the effect of the common order to
revive, or of the usual supplemental decree, may be obtained as of
course upon an allegation of the fact and of the nature of the state-
ment or defect in the suit.

(2) Such order for revivor shall be served upon the persons
who previously to the first day of September, one thousand eight
hundred and eighty, would have been defendants to a bill of revivor or
supplemental bill.

(3)
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(3) Such persons when so served shall become parties to
the suit and shall enter an appearance thereto as if they had been duly
served with process to appear to such a bill as aforesaid duly filed
against them.
(4) The persons so served may within the prescribed time
after service apply to the Court to discharge such order on any
ground which would have been open to them on a bill of revivor
or supplemental bill stating the. previous proceedings in the suit and
the alleged change or transmission of interest or liability, and praying
the usual relief consequent thereon.

(5) If any person so served is under disability, such order
shall be of no effect as against him until a guardian ad /item has been
appointed for him and the prescribed time has elapsed.

68. (1) Tacts which have occurred since the commencement of Facts occurring eince
the suit may, if the Court thinks proper, be introduced by way of P
amendment into the original statement of claim. 44 Vic. No. 18, s. 60.

(2) Otherwise the plaintiff may state such facts on the
record in such manner and subject to such rules as are prescribed
with respect to the proof thereof and to affording the defendant an

opportunity of answering the same.

Decrees.

69. All decrees and orders shall be settled in the preseribed Mode of settling

decrees and orders
nner. :
manner IThid. s. 63.

Formal defects, §c.

70. No proceeding shall be invalidated by any formal defect Formal defects not
nor by any irregularity unless the Court is of opinion that substantial ;"r;?e":é‘lgﬁg"
injustice has been caused by such defect or irregularity and that such 7;;7 , 51.

injustice cannot he remedied by any order of the Court.

PARL Y.
Tue MASTER IN EqQuiry.

71. The Governor may appoint a barrister of at least five years TheMasterin Equity.
standing to be Master in Equity at such salary as may be deemed ¢ Vic. No. 22, s. 22.

reasonable. 25 Vic. No. 9,s. 1.
72. (1) The Court shall order what matters shall be investigated 44 Vic. No. 18, s. €6.

before the Master with or without special directions, and what matters
shall be heard and investigated by the Court respectively.

B (2)
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44 Vie. No. 18, s. 67.

Several powers.

Witnesses bound to

attend.
Ibid. s. 67.

Production of
documents.

Ibid, ss. 25, 26.

Evidence.
Ibid. 8. 49.

False swearing.
Ibid. s. 67.

Service.

Certificate.
Lbid. s. 68.

Taking opinion of
Judge.

Ibid. s. 69.
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(2) In every case, unless the Court otherwise directs, the
Master shall tax costs and make such inquiries as have usually been
prosecuted before the Master.

(3) The Judge shall give such aid and directions in any
such inquiry as he may think fit subject to the right of appeal and
to the right of every suitor to bring any particular point before the
Judge himself.

78. The Master shall for the purpose of any proceeding
before him have full power to issue advertisements, to summon an
persons, to administer oaths, to takeaffidavits,and also acknowledgments
except those of married women, and to examine parties or Wltne«e%
orally or upon interrogatories.

74. Every person summoned by the Master shall be bound to
attend upon such summons, and shall for disobedience thereof be liable to
process of contempt in like manner as for disobedience to or for default
of attendance in pursuance of any order of the Supreme Court or on
any writ of subpceena.

76, The Master shall have the like powers under references to
him to order production of documents by the parties as by this Act
are vested in the Court, and the Master may deal with such documents
when produced in such manner as appears just.

76. In cases where it is necessary for any party to go into
evidence on any inquiry, account, or reference before the Master, such
evidence shall be taken in such manner as is prescribed.

77. All persons knowingly swearing or affirming falsely before
the Master shall incur all the penalties of perjury.

78. The Master shall have the like powers under references to
him to order substituted or other service or notice in lieu of service to
be effected or given where the person required to be served is within
the jurisdiction as by this Act are vested in the Court or Judge.

79. The result of any proceedings before the Master shall be
stated in a certificate in the prescribed form, unless otherwise directed
by the Court, and the approval of the Judge of any such certificate
shall be signified under his hand.

80. (1) During the proceeding before the Master, or within the
prescribed time after its conclusion, any party may take the opinion
of the Judge on any particular point or matter arising in the course
of the proceedmOP or upon the result of the whole when brought to a
conclusion.

(2) Every certificate of the Master, after it has been adopted
and signed by the Judge, shall be filed, and shall thenceforth be
blndlnﬂ‘ on all parties unless discharged or varied by the Court upon
apphcatlon within the prescribed time.

PART
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PART VI
Arrrars 1o THE FuLn CoURT.

81. (1) Any person aggrieved by any decree or order of the Power to appeal to
Judge, whether sitting in open Court or in chambers, may, at any time P .0°1‘\‘;t' 5
within fourteen days next after the pronouncing of the same, or within * Vie-¥o-18,=.70.
such further time as the Judge allows, enter an appeal in the office
of the Master against such decree or order to the Full Court, subject
to such general rules as are prescribed.

(2) Every person so appealing shall, within fourteen days Security to be given
from the time of filing such appeal, either e :
(@) deposit in the hands of the Master such sum, not exceeding
one hundred pounds, as the Master directs ; or
(0) deposit with the Master a bond of two persons to be approved
of by him, in such sum, not exceeding one hundred pounds,
as he directs, conditioned to be void if the appellant prosecutes
his appeal with all due diligence, and pays such costs as the
Court adjudges.
(3) Such sum of money or bond, as the case may be, shall
be held by the Master, subject to the order of the Court.
(4) If such sum of money or bond is not deposited as
aforesaid within the period hereby provided, such appeal shall be
deemed to have been abandoned.

82. (1) All appeals under this Act shall be by way of rehearing, Mode of appealing.
and shall be brought by notice of appeal, and no petition or other zsid. s 71.
formal proceeding other than such notice shall be necessary.

(2) The appellant may, by the notice, appeal from the
whole or any part of any decree or order, and such notice shall state
whether the whole or part only of such decree or order is complained
of, and in the latter case shall specify such part.

83. (1) The notice of appeal shall be served upon all parties Notice of appeal.
directly affected by the appeal, and it shall not be necessary to serve zsi. . 72.
parties not so affected ; but the Full Court may direct notice of the
appeal to be served on all or any other parties to the suit, or upon any
person not a party, and in the meantime may postpone or adjourn the
hearing of the appeal upon such terms as may seem just, and may
make such decree or order as might have been made if the persons
served with such notice had been originally parties.

(2) Any notice of appeal may be amended at any time as
to the Full Court may seem fit.
3y 84. (1) The Full Court shall have all the powers and duties as General powers o
to amendment and otherwise of the Judge, together with full discre- the Full Court.
tionary power to receive further evidence upon questions of fact, such 744 =7
evidence to be either by oral examination in Court, by affidavit, or by
deposition taken before the Master or a commissioner. (2)
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(2) Such further evidence may be given without special
leave upon interlocutory applications, or in any case as to matters
which have occurred after the date of the decree or order from which
the appeal is brought.

(3) Upon appeals from a decree or order upon the merits
at the trial or hearing of any suit or proceeding, such further evidence
(save as aforesaid) shall be admitted on special grounds only, and not
without special leave.

(4) The Full Court shall have power to make any decree
or order which ought to have been made, and such further or other
order as the case may require.

(5) The powers aforesaid shall be exercised by the Full
Court notwithstanding that the notice of appeal may be that part
only of the decision may be reversed or varied, and such powers may
also be exercised in favour of all or any of the respondents or parties
although such respondents or parties may not have appealed from or
complained of the decision.

(6) The Full Court shall have power to make such order as
to the whole or any part of the costs of the appeal as may seem just.

85. (1) It shall not, under any circumstances, be necessary
for a respondent to give notice of cross appeal, but if a respondent
intends, upon the hearing of the appeal, to contend that the decision
of the Court below should be varied or altered, he shall, within such
time as may be prescribed by any general rule or by special order,
give notice of such intention to any parties who may be affected by
such contention.

(2) The omission to give such notice shall not diminish
the powers by this Act conferred upon the Full Court, but may, in the
diseretion of the Court, be ground for the adjournment of the appeal,
or for a special order as to costs.

86. (1) Every notice of appeal shall stay the execution of
proceedings upon the decree appealed from unless the Judge directs
such execution to be proceeded with.

(2) The Judge may (subject nevertheless to appeal as
from any other order) direct such decree or order to be carried into
execution and all proceedings to be taken thereupon as if no appeal
had been entered, which direction may be upon such terms (if any)
as to security or otherwise as to such Judge seems fit.

87. The decrees and orders of the Court on appeal shall be
settled by the Master as at present, and the Court may, in any decree
or order, dircet what, if any, accounts shall be taken, or inquiries
made, before the Judge, and what, if any, before the Master. .

88, The Judge may, on the application of any party or at his
own discretion, and on such terms, if any, as he thinks fit to impose,
direct a rehearing by the Full Court of any cause, petition, motion, or

matter
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matter before him, and in such case it shall not be necessary to give
any notice of appeal, but nothing herein shall prejudice the right of
any party to appeal where the Judge does not give any such direction.

89. Nothing in this Act shall be construed to affect the right Appeals to Privy
of any party to appeal to His Majesty in Council from any such Counel
decree or order, or from any reversal or affirmance thereof.

AR LS VAIEL
CoNtEMPT OF COURT.

90. (1) When any person, directed by any decree or order to order to execute
execute any deed or other instrument or make a surrender or transfer, instruments.
has refused or neglected so to do for the space of twenty-eight days, }1v8;‘f'11‘}”c"“:‘3‘,‘;
the Court may appoint the chief clerk in equity, or some other s.15, subs 15.
person, to execute such deed or instrument or to make such surrender
or transfer in his name, and to do all acts necessary to give validity
and operation thereto.

(2) The execution of such deed or instrument and the
surrender or transfer so made by the person so appointed shall in all
respects have the same force or validity as if the same had been
executed or made by the person directed by the decree or order to
execute or make the same.

(3) The Court shall make such order as may be just
touching the payment of the costs of, or attending the execution of,
any such deed, transfer, surrender, or instrument.

(4) The powers hereby conferred on the Court are in
addition to the powers conferred by the Trustee Act, 1598.

91. (1) Where any person has been ordered by any decree or ocder to deliver up
order of the Court to deliver to any person or to deposit in Court or Pooks.
elsewhere books, papers, or any other article or thing, and has refused 7% 15 subs. 16.
or neglected to do so for the space of twenty-cight days any sequestrator
appointed by the Court shall have the same power to seize and take
such books, papers, writings, or other things being in the custody or
power of the person against whom the sequestration issues as such
sequestrator would have over such person’s own property.

(2) Any article or thing so seized and taken shall be dealt
with as the Court directs.

(3) The Court may make such order as to the costs of
proceedings under this section as it thinks fit.

92. (1) The Master on some day in the last week of the menths Return of persons
of February, May, August, and November respectively in cach year jnirsoned for
shall make a return to the Judge of the persons (if any) then confined ; . 1v, o 36,
in prison under orders of the Court for contempt of Court together s. 15, subs 7,17,18.
with a report upon the case of each person so confined. (2)
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(2) The Court may at any time upon the application of
any person so confined or upon the receipt of such report make such
order for the discharge of any such person so confined and as to costs
incidental to such order as it thinks fit.

Committal for non- 93. Where any person is committed to prison for non-payment
payment of money  of any money into Court, or is kept in prison for non-payment of any
1 Wm. IV, c. 36, COsts, and such person becomes bankrupt, the Court shall order his
ss. 16, 17. release from prison unless the imprisonment of such person was

intended to be punitive or disciplinary and not merely to enforce the
order of the Court. |

PART VIII.
RuLes or Courr.
44 Vic. No. 18, ss. 80, 94. (1) The Judges of the Supreme Court or any three of them
i 32 may make general rules for the following purposes—
26 Vic. No. 12, s, 34. # S : 3 o
1897, No. 11, s, 6. (a) for regulating the times, forms, and modes of procedure ;

(b) for fixing the amount of all fees and allowances to officers of
the Court and solicitors in reference to any matter in equity;
(e) for regulating the times and modes of service or notice in lieu
of service of all equitable process ;
(d) as to the investment of cash under the control of the Court
in such stocks, funds, or securities, as may seem fit. ‘
(e) and generally for regulating the practice of the Court and
otherwise for the effectual execution of this Aet and of the
intention and object thereof.
(2) The rules and form contained in the Fourth Schedule
to this Act shall regulate the practice and procedure upon originating
summons until altered, added to or rescinded by rules of Court made
under the authority of this Act, which rules when made shall have the
same force and effect as it they had formed part of the said Fourth '
Schedule. )
(3) All rules made under this Act shall immediately after '
the making thereof Dbe laid before hoth Houses of Parliament if then
sitting, or if not within ten days after the next sitting thereof, and if
either of the said Ilouses shall by any resolution passed within thirty t
days after such rules have been laid before it resolve that any such
rule or any part thereof ought not to continue in force, then such rule |
or part shall immediately cease to be binding. |

SCHEDULES.
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Reference to Act. L

SCHEDULES.

FIRST SCHEDULE.

Title or Short Title. \
|

5 Wm. IV No. 8 \

4 Vie. No. 22
5 Vie. No. 9
11 Vie. No. 27
12 Vig. Na. 1
16 Vie. No. 3

16 Vie. No. 19
21 Vie. No. 6

22 Vie. No. 14

Extent of repeal.

An Act for adopting and applying certain
Imperial Acts.

An Act to provide for the more effectual
administration of justice in N.S.W.

..| Advancement of Justice ... 3
. An Act to render valid certain acts and

appointments and to authorise the
making of orders in infancy.

.| An Act to simplify and alter the law in

some respects.

...| An Act to diminish the delay and expense

of proceedings in the Supreme Court
in its jurisdiction as a Court of Equity
and in Infancy and Lunacy.

...| Trustee Act, 1852...
.| An Act for further facilitating the pay-

ment of debts out of real estate.

.| The Equity and Banco Business Expe-

diting Act.
25 Vie. No. 9 An Act to amend the law in certain
respects.
26 Vic, No. 12 .| Trust Property Act

87 Vic. No. 11
44 Vie. No. 18
55 Vic. No. 26 ..
1897, No. 11
1900, No. 49

.| Supreme Court Procedure Act, 1900

...| An Aect to amend the law of arrest
..., The Equity Act of 1880 ...
.| The Judicial Offices Act ...

Service of Equitable Process Act of 1897

|

So much of the Act as
adopted the Imperial
Acts, 11 Geo. IV and 1
‘Wm. IV, ce. 36 and 47,
and the unrepealed por-
tion of 11 Geo. IV and
I Wmn. IV, c. 65.

Section 22.

Section 14.
The whole.
Section 8.

The whole.

The unrepealed portion.

The whole Act.
Sections 1, 2, 3.

The unrepealed portion.

.| Section 34 and sec-

tions 66-70 (inclu-
sive).
Section 7.

.| The unrepealed portion.

Section 4,
The whole.

.| Sections10,11,and the

Schedule, except rule
one thereof.

SECOND SCHEDULE.
, the day of

thousand nine hundred and
To the within-named A.B.—

TAKE notice that the within-named plaintiff, E.F. [or, where there is more than one

plaintiff; plaintiffs E.F. and C.D.], has (or have) commenced a suit against you in the
Supreme Court of New South Wales in its Equitable Jurisdiction by the within statement

of claim, and you are required, within

, an the year one

days after the service hereof on you,

exclusive of the day of such service, to cause an appearance to be entered for you in the

Equity




or administration
may be made on

Questions of account
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Equity Office of the said Supreme Court, at Chancery-square, in the city of Sydney, in
the State of New South Wales, to the within statement of claim. And you are also
required at the same time of entering your appearance to file in the said Equity Office a
memorandum stating in effect that you dispute, in whole or in part, the plaintiff’s claim
(specifying which part), or that you submit to such decree or order as the Court thinks
fit to make, or that you disclaim all right, title, and interest in the subject matter of
the within statement of claim.

Note.—If you neglect to enter an appearance, or to file a memorandum as above mentioned, you
will be subject to such order as the said Court thinks fit to make in your absence.

(Signed) E.F., Plaintiff,
or, V7., of
Solicitor for the Plaintiff.

THIRD SCHEDULE.
Epwarpus R.

To the within named defendant, A.B.,—
Greeting :—
Wi command you that, within days after the service hereof on you, exclusive
of the day of such service, you cause an appearance to be entered for you in the Equity
Oftice of our Supreme Court, at Chancery-square, Sydney, in the State of New South
Wales, to the within statement of claim. And that you do at the same time of entering
your appearance file in the said Equity Office a memorandum stating in effect that you
dispute, in whole or in part, the plaintiff’s claim (specifying which part), or that you
submit to such decree or order as the Court thinks fit to make, or that you disclaim
all right, title, and interest in the subject matter of the within statement of claim.
Witness the Honorable A.B., the Chief Judge in Equity, at Sydney, the
day of , in the year one thousand nine hundred and 5
and in the year of our reign.
Nore.—If you neglect to enter your appearance, or to filea memorandum as above mentioned, you
will be subject to such order as the Court thinks fit to make in your absence.

FOURTH SCHEDULE.
Rules of Court for Originating Summons.

1. The exeecutors or administrators of a deceased person, or any of them, and the
trustees under any deed or instrument, or any of them, and any person claiming to be
interested in the relief sought as creditor, devisee, legatee, next of kin, or heir-at-law of a

originatingsummons. joceased person, or as cestui que trust under the trusts of any deed or instrument, or as

claiming by assignment or otherwise under any such creditor, or other person as aforesaid
may take out as of course an originating summons returnable in chambers in equity for
such relief of the nature or kind following as may by the summons be specified and as
the circumstances of the case may require, that is to say, the determination without an
administration of the estate or trust, of any of the following questions or matters :—

(a) any question affecting the rights or interests of the person claiming to be
creditor, devisee, legatee, next of kin, or heir-at-law, or cestui que trust;

(b) the ascertainment of any class of creditors, legatees, devisees, next of kin, or
others;

(¢) the furnishing of any particular accounts by the execators or administrators or
trustees, and the vouching (when necessary) of such accounts;

(d) the payment into Court of any money in the hands of the executors or
administrators or trustees;

(¢) directing the executors or administrators or trustees to do or abstain from
doing any particular act in their character as such executors or administrators or
trustees;

(f) the approval of any sale, purchase, compromise, or other transaction ;

(9)
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(g) the determination of any question arising in the administration of the estate
or trust.

2. Any of the persons named in the last preceding rule may, in like manner, Administration on
apply for and obtain an order for— originating summons,

(@) The administration of the personal estate of the deceased ;
(6) The administration of the real estate of the deceased ;
(¢) the administration of the trust.

3. The persons to be served with the summons under the last two preceding paities
rules in the first instance shall be the following, that is to say—

A. Where the summons is taken out by an executor or administrator or trustee—

(a) for the determination of any question under subsections (a), (¢), (f), or (¢)

of rule 1, the persons or one of the persons whose rights or interests are
sought to be affected ;

(b) for the determination of any question under subsection (b) of rule 1, any

member or alleged member of the class ;

(¢) for the determination of any question under subsection (¢) of rule 1, any

person interested in taking such accounts;

(d) for the determination of any question under subsection (d) of rule 1, any

person interested in such money ;

(e) for relief under subsection («) of rule 2, the residuary legatees, or next of

kin, or some of them ;

(f) for relief under subsection (4) of rule 2, the residuary devisees, or next

of kin, or some of them ;

(g) for relief under subsection (¢) of rule 2, the cestuis que trust or some of them;

(%) if there are more than one executor or administrator or trustee, and they do

not all concur in taking out the summons, those who do not concur.
B. Where the summons is taken out by any person other than the executors,
administrators, or trustees, the said executors, administrators, or trustees.

4. Any mortgagee or mortgagor, whether legal or equitable, or any person Foreclosure, &c., on
entitled to or having property subject to a legal or equitable charge, or any person originatingsummons.
having the right to foreclose or redeem any mortgage, whether legal or equitable, may
take out, as of course, an originating summors returnable in Chambers in Equity for
such relief ot the nature or kind following as may by the summons be specified and as
the circumstances of the case may require, that is to say—delivery of possession by the
mortgagor, foreclosure, payment of the mortgage debt and foreclosure, sale, redemption
reconveyance, delivery of possession by the mortgagee.

5. The persons to be served with the summons under the last preceding rule Parties.
shall be such persons as under the existing practice of the Court in Equity would be the
proper parties to a suit for the like relief as that specified by the summons.

6. A vendor or purchaser of real or leasehold estate, or their representatives Originatingsummons
respectively, may take out, as of course, an originating summons, returnable in Chambers for decision of
in Equity, in regpect of any requisitions or objections, or any claim for compensation, or question between
any other question arising out of or connected with the contract (not being a question Yerdor and
affecting the existence or validity of the contract), and the Judge shall make such order i
upon the application as appears just, and shall order by whom all or any of the costs of
and incident to the application shall be borne and paid.

7. The Judge may direct such other persons to be served with an originating
summons, as they or he may think fit.

8. (@) Any person claiming to be interested under a deed, will, or other written Construction of
instrument, may apply, by originating summons for the determination of any question instrument on
of construction arising under the instrument, and for a declaration of the rights of the originatingsummons.
persons interested.

(b) The Judge may direct such persons to be served with the summons, as
he may think fit.

9. The parties served with an originating summons shall, before they are heard, Appearance to an
enter appearances in the office of the Master in Equity, together with an address for originatingsummons,
service, which shall not be more than one mile from the said office.

¢ 10,
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10. The time within which a defendant within the jurisdiction shall appear to an
originating summons shall be—
(@) if he resides above 200 miles from Sydney, within sixteen days ;
(b) if he resides above 100 miles from Sydney, within twelve days ;
(¢) in all other cases, within eight days
after service of the summcns upon him, inclusive of the day of such service.

11. Applications by way of originating summons shall be supported by such
evidence as the Judge may require, and directions may be given, as he may think
just, for the trial of any question arising thereout.

12. Orders made on originating summons shall be settled, passed, and entered,
and remain of record, and shall be enforced in the same manner in all respects as orders
of the Court in Equity.

13. An originating summons shall be in Form A to these rules altered to meet
the circumstances of the case.

14. So soon as the defendants have appeared to an originating summons, or have
made default in so appearing within the time limited, the plaintiff shall take out in the
Equity Office an appointment, before the Judge, for the hearing of the summons, and
shall give the defendants who have appeared two clear days’ notice of the date of such
appointment. If the plaintiff does not take out such appointment within seven days
after the defendants have appeared, or made default, as the case may be, any defendant
who has appeared may take out such appointment, and shall give two clear days’
notice of the date of such appointment to the plaintiff and the other defendants
who have appeared.

Form A.

In the Supreme Court of New South Wales, No.
in Equity.

In the matter of the will of, &c. ;
or

In the matter of the estate of, &e. ;
or

In the matter of the trusts of, &ec. ;
or

In the matter of the indenture of mortgage dated, &e. ;
or

In the matter of the contract for sale, dated, &c. ;

or as the case may be
Between A.B., plaintiff, and C.D., defendant.

Originating Summons.

Let of [residence and deseription] within days
after service of this summons upon him, inclusive of the day of such service, cause an
appearance to be entered for him to this summons which is issued upon ‘the application
of of [residence and description] who claims to be [state the
nature of the claim] for the determination of the following questions [or for the following
order] :—

[State the questions or proposed order.]

Appearances may be entered in the office of the Master in Equity, Chancery-square,
Sydney.

Dated the day of , one thousand nine hundred and

This summons is taken out by the abovenamed [or by the
solicitor for the abovenamed 1

Nore.—If the defendant does not enter an appearance within the time and at the place above
mentioned such order will be made and proceedings taken as the Judge thinks fit and expedient.

By Authority : WiLLIAM APPLEGATE GULLICK, Government Printer, Sydney, 1901,

[1s. 8d.]
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Act No. 24, 1901.

An Act for consolidating enactments relating to the practice,
procedure, and powers of the Supreme Court of New South
Wales in its equitable jurisdiction. [Assented to, 30th
October, 1901.]

E it enacted by the King’s Most Excellent Majesty, by and with
the advice and consent of the Legislative Council and Legislative
Assembly of New South Wales in Parliament assembly, and by the
authority of the same, as follows :—
1. This Act may be cited as the “ Equity Act, 1901,” and is Short title.
divided into Parts as follows :—
PART I.—INTERPRETATION.—S. 3.
PART II.—THE CoONSTITUTION OF THE COURT.—ss. 4-7.
PART III.—JURISDICTION AND SPECIAL POWERS OF THE COURT—
DivisioNn 1.—Co-ordinate jurisdiction with Common Law
Courts—ss. 8, 9.
DivisioN 2.— Various powers of the Court.—ss. 1019,

DivisioN 3.—Jurisdiction in chambers.—ss. 20, 21.
PART




Repeal of Acts,
First Schedule.

Interpretation.

44 Vie. No. 18, ss.
3, 82,

55 Vie. No. 26, s. 4.

1897, No. 11,s. 7.

11 Vie. No. 27, s. 2,

Act No. 24, 1901.

Fauity.

PART IV.—PROCEDURE.—ss. 22-70.

PART V.—THE MASTER IN EQUITY.—ss. 71-80.
PART VI.—AprrEALS TO THE FULL CoURT.—ss. 81-89.
PART VII.—CoxtEMPT OF COURT.—ss. 90-93.

PART VIII.—Rures o CouRry.—s. 94.

2. (1) The Acts mentioned in the First Schedule to this Act
are, to the extent therein mentioned, hereby repealed.

(2) All rules of Court made under the authority of any
provision so repealed and in force at the commencement of this Act
shall be deemed to have been made and to be in force under the
authority of this Act.

(3) The Master in Equity in office at the passing of this Act
shall continue in office as if this Act had been in force at the time of
his appointment, and he had been appointed hereunder.

(4) This repeal shall not affect any suit, matter, or pro-
cceding now pending in the Court, but the same shall be continued
under the provisions of this Act. :

PART T
INTERPRETATION.

8. In the interpretation of this Act, unless the context or
subject matter otherwise indicates or requires,—

The words ““the Court” mean the Supreme Court in equity holden
before the Judge, or any other Judge lawfully exercising
the jurisdiction of the Judge, or in cases on appeal before
the Full Court.

The words ¢ the Judge”’ mean the Chief Judge in Equity.

The words “ the Master "’ mean the Master in Equity.

The words * statement of claim *’ include information.

The expression “equitable process’” includes statement of claim,
petition, motion, summons, decree, order, and generally any
other document of which service is required to be effected in
any proceeding before the Court.

The word ¢ affidavit ” includes affirmation, statutory declaration,
and attestation of honour.

The word “ prescribed ” means prescribed by rules of Court.

A reference to the jurisdiction ““in equity ” includes the jurisdic-
tion of the Supreme Court in all matters relating to the
appointment of guardians of infants and their estates.

PART

i
;
i
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PART II.
TrE CONSTITUTION OF THE COURT.

4. (1) The jurisdiction of the Supreme Court in equity including Appointment and
all matters relating to the appointment of guardians of infants and povers of the Obicf
their estates shall be exercised by the Judge. # éc_ No(.l27y.s &

(2) The Supreme Court shall be holden by the Judge for 44 vi, No. 1 5.1,
the determination of all proceedings in equity, and the disposal of
motions and matters in relation thereto.
(8) Every decree or order of the Judge made in equity
shall (unless appealed from in manner hereinafter provided) be as
valid and binding as if made by the Ifull Court.

6. The Judge in Bankruptey shall have the like powers and Judge in bankruptey
jurisdiction in all respects as are herein vested in the Judge, subject ;‘;bve.i‘f“ngj oot i
nevertheless to the like appeal ; and when exercising such jurisdiction ™ "~ %™
and powers or any of them the Judge in Bankruptey shall be styled
Judge in Equity.

6. (1) In any suit or proceeding the Judge may sit with the Two Judges may
assistance of any two other Judges of the Supreme Court. aosigh. :

(2) In every such case the decision of the majority shall he ** Ve ¥o- 18 .5
taken to be that of the Full Court.

7. (1) The Court may in every case obtain the assistance of Assistance of
conveyancing counsel, accountants, merchants, engineers, actuaries, “cie"tific persons.
or other scientific persons the better to enable it to determine any oty
matter at issue in any suit or proceeding and may act upon the
certificate of any such person.

(2) The allowance in respect of fees to such persons shall
be regulated by the Master, subject to an appeal to the Court.

PARD TT].
JURISDICTION AND SPECIAL POWERS OF THE COURY.
DrvisioN I.—CQo-ordinate jurisdiction with Common Law Courts.

8. In any suit or proceeding in equity wherein it may be Power to decids
necessary to establish any legal title or right as a foundation for relief 1es! titles, &.
the Court shall itself determine such title or right without requiring ’** **
the parties to proceed at law to establish the same, and whenever any
question now cognizable only at law arises in the course of any
proceeding before it the Court shall have cognizance thereof as
completely as if the same had arisen in a court of law, and shall
exercise in relation to such title, right, or question all the powers of
the Supreme Court in its Common Law jurisdiction, and no suit in
equity shall be open to objection on the ground that the remedy or
appropriate remedy is in some other jurisdiction.

e
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9. In all cases in which the Court has jurisdiction to entertain
an application for an injunction against a breach of any covenant,
contract, or agreement, or against the commission or continuance of
any WronO'ful act or for the specific performance of any contract,
covenant, or agreement the Court may award damages to the party
injured either in addition to or in substitution for such injunction or
specific performance.

DivisioN 2.—Various powers of the Court.

10. No suit shall be open to objection on the ground that a
merely declaratory decree is sought thereby, and the Court may make
binding declarations of right without granting consequential relief.

11, It shall not be obligatory on the Court or Judge to
make a decree or order whether on summons or otherwise for the
administration of any trust or of the estate of any deceased person if
the questions between the parties can be properly determined without
such decree or order.

12. Inany suit for the foreclosure of the equity of redemption in
any property, the Court may, upon the request of the mortgagee or any
subsequent encumbrancer, or of the mortgagor, or any person claiming
under them respectively, direct a sale of such property instead of a fore-
closure on such terms as the Court may think fit, and without previously
determining the priorities of encumbrances or giving time to redeem :

Provided that if such request be made by any such subsequent
encumbrancer, or by the mortgagor, or any person claiming under them
respectively, the Court shall not direct any such sale without the consent

“of the mortgagee or the person claiming under him unless the party

making such request shall deposit in Court a reasonable sum to be
fixed by the Court for the purpose of securing the performance of such
terms as the Court may think fit to impose on him.

13. (1) In all cases of account either party may by consent or by
leave of the Court file a statement of facts before or at the hearing of any
suit, petition, motion, or matter verified by affidavit; and where the
amount is capable of being ascertained without difficulty from the
pleadings or evidence, or by such statement of facts, the Court may adjust
the same and decree accordingly without further inquiry or reference.

(2) Where the account cannot be so adjusted, the Court
may give such special directions as may seem expedient with respect
to the mode in which the account shall be taken or verified, which
directions may be given either by the decree or order directing such
account, or by any subsequent order.

(3) The Court may direct that in the taking of any account
the books in which the same has been kept shall be taken as prima facie
evidence of the truth of the matters therein contained with liberty to
the parties interested to take such objections thereto as they may be
advised. ' 14,
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14. If in any suit instituted in relation to real estate it appears Sales may be dirccted
to the Court that it will be expedient that the same or any Pl oo deceh.
thereof should be sold for the purposes of such suit, the Court may ** Vic: No- 18,5 54.
at any time direct the same to be sold, and such sale shall be as valid
as if directed to be made by a decree or decretal order on the hearing,
and any party to the suit in possession of such estate or in receipt of
the rents and profits thereof shall deliver up such possession or receipt
to the purchaser or such other person as the Court directs.

15. Where any real or personal property is the subject of any Allowance to parties
proceeding in equity, and the Court is satisfied that the same will be i e
more than sufficient to answer all the claims thereon which ought to 744 . 55,
be provided for in such proceeding, the Court may, at any time after
the commencement of such proceeding, allow to the parties interested
therein, or any of them, the whole or part of the annual income of such
real property or a part of such personal property or of the income
thereof up to such time as the Court directs, and for that purpose may
make such orders as may appear expedient.

16. (1) An injunction may be granted or a receiver appointed Injunctions and
by an interlocutory order of the Court in all cases in which it appears Tecevers.
to the Court to be just or convenient that such order should be made, % * 57:
and whether there be a prayer for an injunction or receiver or not, and
any such order may be made either unconditionally or upon such terms
and conditions as the Court thinks just.

(2) If aninjunction is asked either before or at or after the Injunction to
hearing of any suit or matter to prevent any threatened or appre- o
hended waste or trespass, such injunction may be granted whether the
person against whom such injunction is sought is or is not in possession
under any claim of title or otherwise, or (if out of possession) does or
does not claim a right to do the act sought to be restrained under any
colour of title, and whether the estates claimed by both or by either of
the parties are legal or equitable.

17. Service upon any person of the decree or order directing Service of order for
such injunction or notice thereof shall have the same effect as the e
issuing of a writ of injunction and signing and filing of a docquet 22 * %
and service of the writ upon such person had previously to the first
day of September, one thousand eight hundred and eighty, and there-
upon the plaintiff shall be entitled to all such remedies as he was
entitled to under the practice in force at the last-mentioned date.

18. (1) In any suit in which the Court declares that any real Sales and mortgages
estate of a deceased person is liable to any debt of such person the for peymentof debts.

Court may direct that the amount of such debt be raised by MOrERAge vt W,

IV, c. 47, ss. 11, 12,
or sale of such real estate.. 21 Vie, No. &8s, 1,

(2) For the purpose of effecting any sale or mortgage so 2 3-
directed, the Court may name some person to execute the necessary
conveyances, mortgages, or other documents; and any conveyance,

mortgage,
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mortgage, or other document executed by such person shall be as
effectual in all respects as if such person were of full age and seised
or possessed of the fee simple or other whole interest and estate so to
be sold or mortgaged.

(8) Where any such sale or mortgage is made the surplus
(if any) of the money raised thereby, after defraying the debt and all
legal costs and expenses, shall be considered for all purposes as
unconverted real estate.

19, (1) When an infant is beneficially entitled to the whole or
part of any stock, fund, annuity, security, or sum of money transferable
in books kept by any company or society, the Court may order all or
any part of the dividends or intercst due or to become due in respect
thereof to be paid to any guardian of such infant, or to any other
person it may deem fit, for the maintenance and education or otherwise
for the benefit of such infant, such guardian or other person to be
named in the order directing payment.

(2) The receipt of such guardian or other person for such
dividends or interest shall be as effectual as if such infant had attained
the age of twenty-one years and had signed and given the same.

(8) The Court may order that the costs of applications
under this section be paid out of the fund, annuity, security, sum of
money, or the dividends or interest arising therefrom, or out of any
moneys in Court in which such infant is interested in such manner as
the Court thinks proper.

(4) This section shall be a full and complete indemnity to
all companies and societies, and their officers and servants, for all acts
and things done or permitted to be done pursuant thereto.

20. The Court may in any case award costs as between solicitor
and client.

DivisioN 3. —Jurisdiction in Chambers.

21. (1) The business to be disposed of by the Judge in chambers
shall consist of such of the following as he thinks would be more
conveniently so disposed of, namely :—

(«) Applications for time ;

(b) Applications for leave to amend ;

(¢) Applications for discovery;

(d) Applications for determining the mode of trial, and settling
the questions to be tried ;

(e) Applications relating to the conduct of any suit or matter;

(f) Applications relating to the guardianship or maintenance of
infants ;

(9) Matters connected with the management of property ;

(%)
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(2) Applications for the investment or alteration of the state of
investment of any funds held in Court upon trust in any cause
| or matter;
¢ (¢) Such other matters as in the opinion of the Judge may
advantageously and with propriety be heard in chambers.
(2) The Judge shall fix the times for sitting in chambers,
and when so sitting shall have the same powers and jurisdiction as in
open court.
(3) The Judge while sitting in open court may adjourn for Adjowrnment from
hearing in chambers, or while sitting in chambers may adjourn for Cout to chambers.
hearing in open court, any case before him which he may think would SRR e
better be heard in chambers or in open court as the case may be.

PART 1V.
PROCEDURE.
Statement of claim.

22. (1) All suits in equity shall be commenced, save as herein- id. s.6.
after mentioned, by filing in the office of the Master a statement of 1900, No. 49, = 10.
the plaintiff’s case, to be called the statement of claim, in the form
and manner prescribed.

(2) Rules of Court may be made under this Act speci-
fying in what cases persons seeking equitable relief may apply for such
relief by way of originating summons in chambers and providing for
the course of procedure thereon.

(3) Where any Act provides that applications thereunder
may be made to the Court or Judge such applications shall be made
in the manner (if any) provided for by such Act.

23. 1t shall not be competent to any defendant to take any Rules as to parties.
objection for want of parties in any case to which the rules next 44 Vic. No.18,s.7.
hereinafter set forth extend, and such rules shall be taken as part of

. the law and practice of the Court :—
(¢) Any legatee, devisee, or next of kin may, without serving
the remaining legatees, devisees, or next of kin, have a decree
for the administration of the real and personal estate of a
' deceased person.
(0) Any one of several cestuis que {rust under any deed or
instrument may, without serving any other of such cestuis que

trust,have a decree for the execution of the trusts of the deea
or instrument. (¢)
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(¢) In all cases of suits for the protection of property pending
litigation and in all cases in the nature of waste one person |
may sue on behalf of himself and of all persons having the
same interest. *

(d) Any executor, administrator, or trustee may obtain a decree
against any one legatee, next of kin, or cestuis que trust for
the administration of the estate or the execution of the trusts.

(e) In all the above cases the Court may require any other persons
to be made parties to the suit, and may give the conduct of
the suit to such person as it may deem proper, and may
make such order in any particular case as it may deem just
for placing the defendant on the record on the same footing
in regard to costs as other parties having a common interest
with him in the matters in question.

(f) In all the above cases the persons who, according to the
practice of the Court previously to the first day of September,
one thousand eight hundred and eighty, would have been
necessary parties to the suit, shall be served with notice of
the decree, and after such notice they shall be bound by the
proceedings in the same manner as if they had been originally
made parties to the suit, and they may by an order of course
have liberty to attend the proceedings under the decree, and
any party so served may within the prescribed time apply to
the Court to add to the decree.

(9) In all suits concerning real or personal estate vested in an
executor, administrator, or trustee under a will, intestacy,
settlement, or otherwise, such executor, administrator, or
trustee shall represent the persons beneficially interested in
the same manner and to the same extent as the executors or
administrators in suits concerning personal estate represent
the persons beneficially interested in such personal estate,
and in such cases it shall not be necessary to make the
persons beneficially interested parties to the suit, but the
Court may upon consideration of the matter on the hearing
if it thinks fit order such persons or any of them to be made
parties.

| Absence of personal 24, (1) If in any suit or proceeding in equity it appears to the

zp;,?:r;zhlv;'s ¢ Court that any deceased person who was interested in the matters in

N E% question has no legal personal representative, the Court may either

proceed without any person representing the estate of such deceased

person or appoint some person to represent such estate for the purposes

} of the suit or proceeding on such notice (if any), as the Court shall
‘ think fit, either specially or generally by public advertisement.

(2) Every order made in reference to the matter and every

order consequent thereon shall bind the estate of such deceased person

in
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in the same manner as if there had been a duly constituted legal
personal representative of such deceased person and such representative
had been a party to the suit or proceeding and had appeared and sub-
mitted his rights and interests to the protection of the Court.

25. (1) No suit shall be dismissed by reason only of the Bgisjoi,?fdcr of
misjoinder of persons as plaintiffs, but wherever it appears to the 5;‘32 AR
Court that, notwithstanding the conflict of interest in the co-plaintiffs, T ien
or the want of interest in some of the plaintiffs, or the existence of
some ground of defence affecting some of the plaintiffs, the plaintiffs
or some of them are entitled to relief, the Court may grant such relief
and modify its decree according to the special circumstances, and for
that purpose may direct such amendments (if any) as may be necessary,
and at the hearing, before such amendments are made, may treat any
of the plaintiffs as if they were defendants in the suit and the other
plaintiffs were the only plaintiffs on the record.

(2) Where there is a misjoinder of plaintiffs, and the
plaintiff having an interest has died leaving a plaintiff on the record
without an interest, the Court may at the hearing order the suit to
stand revived, as may appear just, and proceed to the decision of the
suit if it secs fit, and may give such directions as to costs or otherwise
as to the Court seems meet.

26. (1) The Court may adjudicate on questions arising between Absence of persons
parties, notwithstanding that they may be some only of the parties s
interested in the property respecting which the question may have R 10
arisen, or that the property is comprised with other property in the
same instrument, without making the other parties interested in the
property or interested under the same instrument parties to the suit
and without requiring the whole trusts and purposes of the instrument
to be executed under the direction of the Court and without taking the
accounts of the trustees or other accounting parties or ascertaining
the particulars or amount of the property touching which the question
may have arisen.

(2) If the Court is of opinion that the application is
fraudulent or collusive, or for some other reason ought not to be
entertained it may refuse to make the order prayed.

27. It shall not be necessary that every defendant to the state- Defendant not
ment of claim shall be interested as to all the relief thereby prayed for, threer. = caw
but the Court may make such order as appears just to prevent any zziz. s.11.
defendant from being embarrassed or put to expense by being required
to attend any proceedings in such suit in which he has no interest.

28. Before the name of any person is used in any suit or other As to next friend
proceeding as next friend of any infant, married woman, or other i e
party, or as relator in any information, such person shall sign a written e
authority to the solicitor for that purpose, and such authority shall be
filed with the statement of claim, petition, motion, or summons, as the
case may be. Service.
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Service.

29. No writ of subpcena or other process to appear to and answer
any statement of claim shall be required; but a copy of the statement
of claim, stamped with the seal of the Court, and endorsed as herein-
after directed, shall be served in the prescribed manner.

80. The Court or the Judge may allow the statement of claim
or any other equitable process in any suit or proceeding to be served
out of the jurisdiction whenever—

() the suit or proceeding, wholly or in part, concerns land or
hereditaments situate within the jurisdiction, or any charge,
lien, judgment, or incumbrance thereon ; or

(b) any Act, deed, will, contract, obligation, or liability affecting
land or hereditaments situate within the jurisdiction is sought
to be construed, rectified, set aside, or enforced in the suit or
proceeding ; or

(¢) the relief sought in any suit or proceeding in respect of the
person to be served, wholly or in part concerns any money
vested in any Government stocks or funds, or in the stocks
or shares of any corporation, company, or society registered
within the jurisdiction,or deposited with any such corporation,
company, or society, or the interest, dividends, or produce of
such money ; or

(d) any relief is sought against any person domiciled or ordinarily
resident within the jurisdiction ; or

- (e) the suit or proceeding is for the administration of the estate
of any deceased person who at the time of his death was
domiciled within the jurisdiction, or for the execution (as to
property situate within the jurisdiction) of the trusts of any
written instrument of which the person to be served is a
trustee which ought to be executed according to the law of
New South Wales, or for the appointment or removal of any
trustee of such trusts; or

(f) the suit is founded on any breach or alleged breach within
the jurisdiction of any contract wherever made which (in
respect of the matter as to which relief is sought) ought,
according to the terms thereof, to be performed within the
jurisdiction ; or

(9) any injunction is sought as to anything to be done or against
the doing of any act within the jurisdiction, whether damages
are or are not also sought in respect thereof ; or

(k) any person out of the jurisdiction is a necessary or proper
party to a suit or proceeding properly brought against some
other person duly served within the jurisdiction ; or

(i)
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(i) relief is sought against a person out of the jurisdiction in
respect of his membership or alleged membership in any
company or society registered within the jurisdiction.

31. (1) When leave is given to serve any statement of claim Endorsement of
upon a person out of the jurisdiction, and such person is neither ) SR A
British subject nor in any British possession, such statement &f eladm 1777 No- 1 =4
shall be endorsed in the form or to the effect of the form set outin the
Second Schedule hereto.

(2) Every other statement of claim served upon any defen-
dant, whether within or out of the jurisdiction, shall be endorsed in the
form or to the effect of the form set out in the Third Schedule hereto.

82. The filing and service upon the defendant of the statement Effect of flling
of claim shall respectively have the same effect as the filing and st S—
service of a bill of complaint had previously to the first day of e B 0o I
September, one thousand eight hundred and eighty.

83. (1) If any person is unable to effect reasomably prompt Substituted service.
service of any process the Court or Judge may in the prescribed 1897, No.11,s.5.
manner order substituted or other service to be effected or notice to
be given instead of service.

(2) The mere fact that the person to be served is out of
the jurisdiction shall not be considered a sufficient reason for allowing
substituted service.

(3) Where the person required to be served is out of the
jurisdiction the Court or Judge shall not make an order directing
substituted or other service or the giving of notice as aforesaid except
in cases where the Court or Judge would have power to allow service
out of the jurisdiction.

84. The plaintiff shall deliver to the defendant or his solicitor Delivering copies of
upon application for the same such a number of copies of the statement L e
of claim as he requires upon being paid for the same at the prescribed I e B
rate.

85. (1) Upon the amendment of any statement of claim the Amendment of
provisions hereinbefore contained with respect to filing and delivering *emen® of S
copies thereof shall so far as may be extend to the statement of claim T 5%
as amended.

(2) Except where the rules or practice of the Court
otherwise provide a statement of claim may be amended by written
alterations therein as filed.

Appearance and statement of defence.

86. The defendant shall, when he enters an appearance to the Appearance by.
statement of claim or at such later period as the Judge may allow, et
file a memorandum as prescribed, disputing or submitting to the i
plaintiff’s claim or disclaiming any interest in the subject matter of
the suit, and shall within the prescribed time file in the office of the
L{Zaster a demurrer plea or statement of defence to the statement of
claim. 87,




12

Form of statement
of defence.

44 Vic. No. 18, ss. 19, 20.
Facts not denied

are admitted.

Ibid. s. 20.

Set-ff and counter-
claim.

Zhid. s, 21.

Court may decree in
favour of defendant.

Thid. s. 22,

Plaintiff’s
interrogatorics,

Zhid. 5. 19,

Defendant’s
interrogatories.

Zhid. s. 23,

Sufficiency of
answers.
1bid. s. 24.

Pleadings to be
considered.

Zbid. s. 23.

Suit for discovery.
Ibid. s. 28.

Act No. 24, 1901,

Fquity.

37. Every statement of defence, and defence to counter claim,
shall be verified upon oath, and shall be in the prescribed form.

38. (1) Where a party does not know whether a fact alleged in
the statement of claim or counter-claim is true or not he may in his
statement of defence state that he does not know and is not able to
admit the truth of the fact alleged.

(2) Except as aforesaid, all facts stated in the statement of
claim or counter-claim, and not expressly and in terms denied in the
statement of defence shall be deemed to be admitted for the purpose
of the suit.

39. (1) A defendant may in his statement of defence set off or
set up by way of counter-claim against the claim of the plaintiff any
right or claim, and such set-off or counter-claim shall have the same
effect as a statement of claim in a cross suit so as to enable the Court
to pronounce a final judgment in the same suit both on the original
and on the cross claim.

(2) The Court may, on the application of the plaintiff
before the hearing, refuse permission to the defendant to avail himself
of such set-off or counter-claim if, in the opinion of the Judge, such
set-off or counter-claim cannot be conveniently disposed of in the
pending suit, or ought not to be allowed.

40. Where in any suit a set-off or counter-claim is established
as a defence against the plaintiff’s claim, the Court may, if the
balance is in favour of the defendant, make a decree in favour of the
defendant for such balance, or may otherwise adjudge to the defendant
such relief as he may be entitled to upon the merits of the case.

Discovery.

41. The plaintiff or applicant in any suit or proceeding may by
leave of the Court, and not otherwise, file and serve interrogatories
for the examination on oath of any defendant or respondent.

42. Any defendant or respondent who has not been required
to answer interrogatories, or who has been required to answer
interrogatories and has put in a sufficient answer thereto, may by leave
of the Court and not otherwise file and serve interrogatories for the
examination on oath of the plaintiff or applicant.

43. The sufficiency, materiality, or relevancy of the answer to
any interrogatory may be determined in the prescribed manner.

44. The Court, in determining what interrogatories shall be
allowed or the sufficiency, materiality, or relevancy of any answer
thereto, shall have regard to the statements contained in the pleadings
of the parties filing and answering such interrogatories respectively.

45. Nothing in this Act shall be deemed to take away the right
of any person to institute a suit for the purpose of discovery.

46.
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46. The Court may, on the application of the plaintiff or p,quction of
applicant in any suit or proceeding, make an order for the production e
by any defendant or respondent on oath of such documents in his :z %’fd“;t' &
possession or power relating to any matter in question in the suit or ™ " 7> %
proceeding as the Court thinks right, and the Court may deal with such
documents when produced in such manner as appears just.

47. The Court may, on the application of any defendant or e iike by
respondent in any suit or proceeding who has not been required to plaintiffs.
answer interrogatories, or who has been required to answer interroga- 7% s- 26-
tories and has put in a sufficient answer thereto, make an order for
the production by the plaintiff or applicant in such suit or proceeding
on oath of such documents in his possession or power relating to any
matter in question in the suit or proceeding as the Court thinks right,
and the Court may deal with such documents when produced in
such manner as appears just.

Motion for decree.

48. (1) The plaintiff in any suit may at any time after the time proceedings on
allowed the defendant for filing a statement of defence has expired,motion fora decree.
but before replication, move the Court upon the prescribed notice for 7% = 25
such decree or decretal order as he may think himself entitled to, and
the plaintiff and defendant respectively may file affidavits in support
of and in opposition to the motion so to be made, and use the same on
the hearing of such motion, and the statement of defence (if any) and

any answer to interrogatories may upon such motion be used as an
affidavit.

~

(2) Upon any such motion it shall be discretionary with making of such
the Court to grant or refuse the same, and to give such directions with decree discretionary.
respect to the further prosecution of the suit as the circumstances?%4- s 29:
appear to require, and the Court may make such order as to costs as it
may think right.

Joinder of issue.

49. In suits where notice of motion for a decree or decretal Filing replication
order has not been given, or having been given where a decree or 7zid. s. 30.
decretal order has not been made thereon, issue shall be joined by
filing a replication in the prescribed form.

Want of prosecution.

60. Any defer}dant may move to dispaiss a suit for want of pismissal of suits for
prosecution at such times and under such circumstances and subject want of prosccution.
to such restrictions as may be prescribed. 15d. ». 37,

Trial.

51. (1) The evidence to be used at the hearing of any suit Trial of issues.
shall be taken before the Judge sitting in open Court without a jury. e 5l

(2)

-
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(2) The Court may, if it thinks fit, cause any question of
fact arising in any suit to be tried, or, where it has jurisdiction to
award damages, the amount of such damages to be assessed either—

(a) by a special or common jury before the Judge; or

(0) by a jury before any Judge of the Supreme Court at Sydney
or in any Circuit Court; or

(¢) by the Judge without a jury.

(3) Any such question of fact and any such question as to
the amount of damages shall be reduced into writing in such form as
the Court directs.

(4) In addition to the powers hereby conferred, the Court
may direct the amount of any such damages to be assessed in such
other manner as the Court thinks fit.

52. (1) Where any question of fact or question of damages has
been ordered to be tried by a special or common jury before the Court
itself, the Judge may issue such precepts and make such orders upon
the Sheriff for procuring the attendance of such jury as may be made
by the Supreme Court in its common law jurisdiction, and may also
make any other orders in relation thereto which to him may seem
requisite.

(2) Every such jury shall be summoned, struck, called, and
sworn in like manner as if summoned for the trial of an action in the
Supreme Court in its common law jurisdiction.

(3) Generally for all purposes of or auxiliary to the trial of
questions by a jury the Judge shall have the same power, jurisdiction,
and authority in all respects as belong respectively to the Supreme
Court in its common law jurisdiction, or to any Judge thereof sitting
at nisi prius for the like purpose.

53. (1) Where a question of fact or question of damages has
been tried, any party to the suit may, within the prescribed time,
move the Court to set aside or vary the verdict or finding or for a new
trial of such question.

(2) The Court shall have the same powers and jurisdiction
in respect to new trials as belong to the Supreme Court in its common
law jurisdiction or to any Judge thereof for the like purpose.

(3) Nothing herein shall be interpreted as restricting or
qualifying the power of the Court as a Court of Equity to set aside or
vary the verdict of a jury upon any question of fact or question of
damages or to grant a new trial of such question.

54. From every order made by the Court upon an application
for a new trial or to set aside or vary such verdict there shall be the
same right of appeal as from any other order of the Court.

55. Where any question of fact or question of damages has
been tried, any further evidence that is required for the hearing of
the suit shall be taken at such time and in such manner as the Judge
directs. 56.
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56. When the evidence has been taken the suit shall forthwith Proceedingto
proceed to the hearing unless the Judge otherwise orders. § e
44 Vic. No. 18,
ss. 31, 38.
Lvidence.

57. (1) The evidence to be used at the hearing of any cause, Evidence, how taken.
or on the trial of any question of fact or of damages, shall be taken in zzid. ss. 31, 40.
the same manner and subject to the same rules and exceptions as at a
trial at nisi prius.

(2) The Court at the hearing of any suit, or of any further 16 Vic. No. 3, 5. 26.
consideration thereof, may, whether any of the parties interested are 44 Vie. No. 18,
under disability or not, use affidavits by particular witnesses or receive * *»*!
proof by affidavit of such particular matters as in the opinion of the
Court may properly be so proved.

58. Upon the hearing of any suit or matter the Judge may Judge may require
require the production and oral examination before himself of any fiviretion before
witness or party in the suit, and may direct the cost of and attending witness.
the production and examination of such witness or party to be paid 2. s. 39.
by such of the parties to the suit or matter and in such manner as he
thinks fit.

59. The Judge shall have the same power of issuing or of Witnesses, how
authorising the issue of subpeenas, and of punishing parties for non- ”‘;Zm"";d'
attendance in obedience to any such subpeena as is now vested in the Sl
Supreme Court in its common law jurisdiction.

60. The evidence in any suit may, if the Court or either party Shorthand writer.
so require, be taken down by a shorthand writer. gee i

61. (1) Every witness who has made an affidavit in any suit Cross-examination of
or matter before the Court shall be subject to oral cross-examination 5"
in the same manner as if the evidence given in his affidavit had been =~
given by him orally, and may be re-examined orally by the party using
such affidavit.

(2) Such witness shall attend before the Court to be so
examined upon receiving due notice and payment of his reasonable
\exgenses in like manner as if he had been duly served with a writ of
subpeena ad testificandum.

(8) The expenses attending such examination shall be paid
by the parties respectively in like manner as if the witness were the
witness of the party cross-examining, and shali be deemed costs in the
cause unless the Court otherwise directs.

62. (1) Any party may call on any other party, who is competent Notice to admit
to make admissions, by notice to admit any document, saving all just ‘;‘;f;me’:;'
exceptions; and in case of his not admitting the same, the cost of *™ ™™
proving the document shall be paid by the party so neglecting or
refusing to admit, whatever the result of the suit or proceeding, unless
the Court otherwise orders.

" (2)
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: (2) No costs of proving any document shall be allowed
unless such notice has been given, except where the omission to give it
was, in the opinion of the Master, a saving of expense.

Oral evidence on 63. Any party in any suit or proceeding may by a subpcena
Hetioc, 5 require the attendance of any person before the Court or Master or
44 Vic. No. 18, 8. 47- any person specially appointed for the purpose, and may require the
production of any deed, instrument, writing, matter, or thing which
such person may be lawfully required to produce, and may examine
such person orally for the purpose of using his evidence upon any
motion, petition, or other proceeding in like manner as such person
would be bound to attend and be examined with a view to the hearing

of a suit.
Answer how used on 64. Upon any application to the Court for an injunction, or a
certammotions. pogejyver, or to dissolve an injunction or discharge an order appointing
i 48 a receiver, where the defendant has filed an answer to interrogatories,

such answer shall, for the purpose of evidence on such application, be
regarded as an affidavit, and affidavits may be received and read in

opposition thereto.

Evidence after the 65. In cases where it is necessary for any party to go into
ROy evidence subsequently to the hearing, or on any inquiry, account, or
it reference before the Judge, such evidence shall be taken in the

prescribed manner.
Pleadings, &e., out of 66. (1) All pleadings, examinations, and affidavits in suits or
the jurisdiction.  progeedings in equity may be sworn and taken in any place out of this
ki State under the dominion of His Majesty before any Judge, notary
public, or person authorised to administer oaths at such place, or before
any British consul or vice-consul in any place out of His Majesty’s
dominions.
(2) Judicial notice shall be taken of the seal or signature,
as the case may be, and authority of any such Judge, notary public,
person, consul, or vice-consul.

Abatement and revivor.

Suit how revived 67. (1) Upon any suit becoming abated by death or otherwise, or
‘}f;.e; "bi:;me"t' defective by reason of some change or transmission of interest or

id. 8. H9, . g4 IR &
liability it shall not be necessary to file any new or supplemental

statement of claim, but an order to the effect of the common order to
revive, or of the usual supplemental decree, may be obtained as of
course upon an allegation of the fact and of the nature of the state-
ment or defect in the suit.

(2) Such order for revivor shall be served upon the persons
who previously to the first day of September, one thousand eight
hundred and eighty, would have been defendants to a bill of revivor or

supplemental bill. r
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(3) Such persons when so served shall become parties to
the suit and shall enter an appearance thereto as if they had been duly
served with process to appear to such a Dbill as aforesaid duly filed
against them.

(4) The persons so served may within the prescribed time
after service apply to the Court to discharge such order on any
ground which would have been open to them on a bill of revivor
or supplemental bill stating the previous proceedings in the suit and
the alleged change or transmission of interest or liability, and praying
the usual relief consequent thereon.

(5) If any person so served is under disability, such order

shall be of no effect as against him until a guardian ad litem has been

appointed for him and the preseribed time has elapsed.

68. (1) Facts which have occurred since the commencement of Facts occurring sinco
the suit may, if the Court thinks proper, be introduced by way of :‘;g,‘;;‘g;;f;g;im_
amendment into the original statement of claim. 44 Vie. No. 18, 5. 60.

(2) Otherwise the plaintiff may state such facts on the
record in such manner and subject to such rules as are prescribed
with respect to the proof thereof and to affording the defendant an

opportunity of answering the same.

Decrees.

- 69. All decrees and orders shall be settled in the prescribed Mode of seltling

manner. dec.rees and orders.
1bid. s. 63.

Formal defects, §c.

70. No proceeding shall be invalidated by any formal defect Formal defects not
nor by any irregularity unless the Court is of opinion that substantial :ﬁ;’j::é‘lﬁg"
injustice has been caused by such defect or irregularity and that such r o 51.

injustice cannot be remedied by any order of the Court.
]

PART V.
Tue MASTER IN EQUITY.

1. The Governor may appoint a barrister of at least five years TheMasterin Equity.
standing to be Master in Equity at such salary as may be deemed # Vie. No. 22,s.22.

reasonable. 25 Vie. No. 9, 5. 1.
72. (1) The Court shall order what matters shall be investigated 44 Vie. No. 18, . €6.
before the Master with or without special directions, and what matters
shall be heard and investigated by the Court respectively.
’ (2)
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(2) In every case, unless the Court otherwise directs, the
Master shall tax costs and make such inquiries as have usually been
prosecuted before the Master.

(3) The Judge shall give such aid and directions in any
such inquiry as he may think fit subject to the right of appeal and
to the right of every suitor to bring any particular point before the
Judge himself.

73. The Master shall for the purpose of any proceeding
before him have full power to issue advertisements, to summon any
persons, to administer oaths, to take affidavits,and also acknowledgments
except those of married women, and to examine parties or witnesses
orally or upon interrogatories.

74. Every person summoned by the Master shall be hound to
attend upon such summons, and shall for disobedience thereof he liable to
process of contempt in like manner as for disobedience to or for default
of attendance in pursuance of any order of the Supreme Court or on
any writ of subpeena.

75. The Master shall have the like powers under references to
him to order production of documents by the parties as by this Act
are vested in the Court, and the Master may deal with such documents
when produced in such manner as appears just.

76. In cases where it is necessary for any party to go into
evidence on any inquiry, account, or reference before the Master, such
evidence shall be taken in such manner as is prescribed.

77. All persons knowingly swearing or affirming falsely before
the Master shall incur all the penalties of perjury.

78. The Master shall have the like powers under references to
him to order substituted or other service or notice in lieu of service to
be effected or given where the person required to be served is within
the jurisdiction as by this Act are vested in the Court or J udge.

79. The result of any proceedings before the Master shall be
stated in a certificate in the prescribed form, unless otherwise directed
by the Court, and the approval of the Judge of any such certificate
shall be signified under his hand.

80. (1) During the proceeding before the Master, or within the
preseribed time after its conclusion, any party may take the opinion
of the Judge on any particular point or matter arising in the course
of the proceeding, or upon the result of the whole when brought to a
conclusion.

(2) Every certificate of the Master, after it has been adopted
and signed by the J udge, shall be filed, and shall thenceforth be
binding on all parties unless discharged or varied by the Court upon
application within the prescribed time.
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PART VI.
APPEALS TO THE FuLL CouRrr.

81. (1) Any person aggrieved by any decree or order of the Power to appeal {0
Judge, whether sitting in open Court or in chambers, may, at any time Z‘lxlr_c";“‘ls %
within fourteen days next after the pronouncing of the same, or within ** "'~ 1870-
such further time as the Judge allows, enter an appeal in the office
of the Master against such decree or order to the Full Court, subject
to such general rules as are prescribed.

(2) Every person so appealing shall, within fourteen days Security to be given
from the time of filing such appeal, either— BTN
(@) deposit in the hands of the Master such sum, not exceeding
one hundred pounds, as the Master directs ; or
() deposit with the Master a bond of two persons to be approved
of by him, in such sum, not exceeding one hundred pounds,
as he directs, conditioned to be void if the appellant prosecutes
his appeal with all due diligence, and pays such costs as the
Court adjudges.
(3) Such sum of money or bond, as the case may be, shall
be held by the Master, subject to the order of the Court.
(4) If such sum of money or bond is not deposited as
aforesaid within the period hereby provided, such appeal shall be
deemed to have been abandoned.

82. (1) All appeals under this Act shall be by way of rehearing, Mode of appealing.
and shall be brought by notice of appeal, and no petition or other zzi. s. 71.
formal proceeding other than such notice shall be necessary.

(2) The appellant may, by the notice, appeal from the
whole or any part of any decree or order, and such notice shall state
whether the whole or part only of such decree or order is com plained
of, and in the latter case shall specify such part.

83. (1) The notice of appeal shall be served upon all parties Notice of appeal.
directly affected by the appeal, and it shall not be necessary to serve zzi. s. 72.
parties not so affected ; hut the Full Court may direct notice of the
appeal to be served on all or any other parties to the suit, or upon any
person not a party, and in the meantime may postpone or adjourn the
hearing of the appeal upon such terms as may seem just, and may
make such decree or order as might have been made if the persons
served with such notice had been originally parties.

(2) Any notice of appeal may he amended at any time as
to the Full Court may seem fit.

84, (1) The Full Court shall have all the powers and duties as General powers o
to amendment and otherwise of the Judge, together with full discre- the Fall Durty
tionary power to receive further evidence upon questions of fact, such %% * 73
evidence to be either by oral examination in Court, by affidavit, or by
deposition taken before the Master or a commissioner, (2)
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(2) Such further evidence may be given without special
leave upon interlocutory applications, or in any case as to matters
which have occurred after the date of the decree or order from which
the appeal is brought.

(3) Upon appeals from a decree or order upon the merits
at the trial or hearing of any suit or proceeding, such further evidence
(save as aforesaid) shall be admitted on special grounds only, and hot
without special leave.

(4) The Full Court shall have power to make any decree
or order which ought to have been made, and such further or other
order as the case may require.

(5) The powers aforesaid shall be exercised by the Full
Court notwithstanding that the notice of appeal may be that part
only of the decision may be reversed or varied, and such powers may
also he exercised in favour of all or any of the respondents or parties
although such respondents or parties may not have appealed from or
complained of the decision.

(6) The Full Court shall have power to make such order as
to the whole or any part of the costs of the appeal as may seem just.

85. (1) It shall not, under any circumstances, be necessary
for a respondent to give notice of cross appeal, but if a respondent
intends, upon the hearing of the appeal, to contend that the decision
of the Court below should be varied or altered, he shall, within such
time as may be prescribed by any general rule or by special order,
give notice of such intention to any parties who may be affected by
such contention.

(2) The omission to give such notice shall not diminish
the powers by this Act conferred upon the Full Court, but may, in the
discretion of the Court, be ground for the adjournment of the appeal,
or for a special order as to costs.

86. (1) Every notice of appeal shall stay the execution of
proceedings upon the decree appealed from unless the J udge directs
such execution to be proceeded with.

(2) The Judge may (subject nevertheless to appeal as
from any other order) direct such decree or order to be carried into
execution and all proceedings to be taken thereupon as if no appeal
had been entered, which direction may be upon such terms (if any)
as to security or otherwise as to such Judge seems fit.

87. The decrees and orders of the Court on appeal shall be
settled by the Master as at present, and the Court may, in any decree
or order, direct what, if any, accounts shall be taken, or inquiries
made, before the Judge, and what, if any, before the Master.

88. The Judge may, on the application of any party or at his
own diseretion, and on such terms, if any, as he thinks fit to impose,
direct a rehearing by the Full Court of any cause, petition, motion, or

matter
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matter before him, and in such case it shall not be necessary to give
any notice of appeal, but nothing herein shall prejudice the right of
any party to appeal where the Judge does not give any such direction.

89. Nothing in this Act shall be construed to affect the right Appeals to Privy
of any party to appeal to His Majesty in Council from any such vl
decree or order, or from any reversal or affirmance thereof.

PART VII.
CoxtEMPT OF COURT.

90. (1) When any person, directed by any decree or order to Order toexecute
execute any deed or other instrument or make a surrender or transfer, instruments.
has refused or neglected so to do for the space of twenty-eight dae, D00
the Court may appoint the chief clerk in equity, or some other s 15, subs. 1. g
person, to execute such deed or instrument or to make such surrender
or transfer in his name, and to do all acts necessary to give validity
and operation thereto.

(2) The execution of such deed or instrument and the
surrender or transfer so made by the person so appointed shall in all
respects have the same force or validity as if the same had been
executed or made by the person directed by the decree or order to
execute or make the same.

(3) The Court shall make such order as may be just
touching the payment of the costs of, or attending the execution of,
any such deed, transfer, surrender, or instrument.

(4) The powers hereby conferred on the Court are in
addition to the powers conferred by the Trustee Act, 1898.

91. (1) Where any person has been ordered by any decree Or Order to deliver up
order of the Court to deliver to any person or to deposit in Court or Dales,
elsewhere books, papers, or any other article or thing, and has Seiapag 1 15, mbs. 10,
or neglected to do so for the space of twenty-eight days any sequestrator
appointed by the Court shall have the same power to seize and take
such books, papers, writings, or other things being in the custody or
power of the person against whom the sequestration issues as such
sequestrator would have over such person’s own property.

(2) Any article or thing so seized and taken shall be dealt
with as the Court directs.

(3) The Court may malke such order as to the costs of
proceedings under this section as it thinks fit.

92. (1) The Master on some day in the last week of the months Return of persons
of February, May, August, and November respectively in each year ‘mErisoned for
shall make a return to the Judge of the persons (if any) then confined ; wpn. 1v, c. 36,
in prison under orders of the Court for contempt of Court together s. 15, subs. 7,17, 18.
with a report upon the case of each person so confined. (2)
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(2) The Court may at any time upon the application of
any person so confined or upon the receipt of such report make such
order for the discharge of any such person so confined and as to costs
incidental to such order as it thinks fit.

93. Where any person is committed to prison for non-payment
of any money into Court, or is kept in prison for non-payment of any
costs, and such person becomes bankrupt, the Court shall order his
release from prison unless the imprisonment of such person was
intended to be punitive or disciplinary and not merely to enforce the
order of the Court.

PART VIII.
Rures or Courr.

94. (1) The Judges of the Supreme Court or any three of them
may make general rules for the following purposes—

(a) for regulating the times, forms, and modes of procedure ;

(¢) for fixing the amount of all fees and allowances to officers of
the Court and solicitors in reference to any matter in equity;

(¢) for regulating the times and modes of service or notice
in lieu of service of all equitable process ;

(d) as to the investment of cash under the control of the Court
in such stocks, funds, or securities, as may seem fit.

(¢) and generally for regulating the practice of the Court and
otherwise for the effectual execution of this Act and of the
intention and object thereof.

(2) The rules and form contained in the Fourth Schedule
to this Act shall regulate the practice and procedure upon originating
summons until altered, added to or rescinded by rules of Court made
under the authority of this Act, which rules when made shall have the
same force and effect as if they had formed part of the said Fourth
Schedule.

(3) All rules made under this Act shall immediately after
the making thereof he laid before both Houses of Parliament if then
sitting, or if not within ten days after the next sitting thereof, and if
either of the said Houses shall by any resolution passed within thirty
days after such rules have been laid before it resolve that any such
rule or any part thereof ought not to continue in force, then such rule
or part shall immediately cease to be binding.

SCHEDULES.
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SCHEDULES.

FIRST SCHEDULE.

Reference to Act. Title or Short Title.

Extent of repeal.

5 Wm. IV No. 8.... An Act for adopting and applying certain
Imperial Acts.

4 Vic. No. 22 .| An Act to provide for the more effectual
administration of justice in N.S.W.,

5 Vie. No. 9 ...| Advancement of Justice ...
11 Vie. No. 27 ...l An Act to render valid certain acts and
appointments and to authorise the

making of orders in infancy.

12 Vie. No. L .| An Act to simplify and alter the law in
some respects.
16 Vie. No. 8 An Act to diminish the delay and expense

of proceedings in the Supreme Court
in its jurisdiction as a Court of Equity
and in Infancy and Lunacy.

...| Trustee Act, 1852 ...
.| An Act for further facilitating the pay-
ment of debts out of real estate.

16 Vie. No. 19
21 Vie. No. 6

22 Vie. No. 14 ...| The Equity and Banco Business Expe-
diting Act.

25 Vie. No. 9 .{ An Act to amend the law in certain
respects.

26"Vic. No. 12 7. | 'I'sunh Property Act

37 Vie. No. 11 .| An Act to amend the law of arrest
44 Vic. No. 18 .| The Equity Act of 1880 ... :

55 Vie. No. 26 ...| The Judicial Offices Act ...
1897, No. 11 «.| Service of Fquitable Process Act of 1897

1900, No. 49 4 Supreme Court Procedure Act, 1900

So much of the Act as
adopted the Imperial
Acts, 11 Geo. IV and 1
Wm. IV, cc. 36 and 47,
and the unrepealed por-
tion of 11 Geo. IV and
I Wm. IV, c. 65.

Section 22.
Section 14.
The whole.
Section 8.

The whole.

The unrepealed portion.

The whole Act.
Sections 1, 2, 3.

The unrepealed portion.

.| Section 34 and sec-

tions 66-70 (inclu-
sive).

...| Section 7.
++| The unrepealed portion.

Section 4.
The whole.

...| Sections10,11,and the

Schedule, except rule
one thereof.

SECOND SCHEDULE.
, the day of

thousand nine hundred and
To the within-named A.B.—

y i the year one

TAKE notice that the within-named plaintiff, E.F. [or, where there is more than one
plaintiff; plaintiffs E.F. and C.D.], has (or have) commenced a suit against you in the
Supreme Court of New South Wales in its Equitable Jurisdiction by the within statement

of claim, and you are required, within

days after the service hereof on you,

exclusive of the day of such service, to cause an appearance to be entered for you in the

Equity

23
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Equity Office of the said Supreme Court, at Chancery-square, in the city of Sydney, in
the State of New South Wales, to the within statement of claim. Aud you are also
required at the same time of entering your appearance to file in the said Equity Office a
memorandum stating in effect that you dispute, in whole or in part, the plaintiff’s claim
(specifying which part), or that you submit to such decree or order as the Court thinks
fit to make, or that you disclaim all right, title, and interest in the subject matter of
the within statement of claim.

Note.—If you neglect to enter an appearance, or to file a memorandum as above mentioned, you
will be subject to such order as the said Court thinks fit to make in your absence.

(Signed) E.F., Plaintiff,
or, Y.Z., of
Solicitor for the Plaintiff.

THIRD SCHEDULE.
Epwarpus R.

To the within named defendant, A.B.,—
Greeting :—
We command you that, within days after the service hereof on you, exclusive
of the day of such service, you cause an appearance to be entered for you in the Equity
Office of our Supreme Court, at Chancery-square, Sydney, in the State of New South
Wales, to the within statement of claim. And that you do at the same time of entering
your appearance file in the said Equity Office a memorandum stating in effect that you
dispute, in whole or in part, the plaintif’s claim (specifying which part), or that you
submit to such decree or order as the Court thinks fit to make, or that you disclaim
all right, title, and interest in the subject matter of the within statement of claim.
Witness the Honorable A.B., the Chief Judge in Equity, at Sydney, the
day of , in the year one thousand nine hundred and
and in the year of our reign.

Nore.—If you neglect to enter your appearance, or to file a memorandum as above mentioned, you
will be subject to such order as the Court thinks fit to make in your absence.

FOURTH SCHEDULE.
Rules of Court for Originating Swmmons.

1. The executors or administrators of a deceased person, or any of them, and the
trustees under any deed or instrument, or any of them, and any person claiming to be
interested in the relief sought as creditor, devisce, legatee, next of kin, or heir-at-law of a
deceased person, or as cestui que trust under the trusts of any deed or instrument, or as
claiming by assignment or otherwise under any such creditor, or other person as aforesaid
may take out as of course an originating summons returnable in chambers in equity for
such relief of the nature or kind following as may by the summons be specifie and as
the circumstances of the case may require, that is to say, the determination without an
administration of the estate or trust, of any of the following questions or matters :—

(a) any question affecting the rights or interests of the person claiming to be
creditor, devisee, legatee, next of kin, or heir-at-law, or cestui que trust;

(b) the ascertainment of any class of creditors, legatees, devisees, next of kin, or
others;

(¢) the furnishing of any particular accounts by the executors or administrators or
trustees, and the vouching (when necessary) of such accounts;

(d) the payment into Court of any money in the hands of the executors or
administrators or trustees ;

(¢) directing the executors or administrators or trustees to do or abstain from
doing any particular act in their character as such executors or administrators or
trustees;

(/) the approval of any sale, purchase, compromise, or other transaction ;

(9
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(g) the determination of any question arising in the administration of the estate
or trust.

2. Any of the persons named in the last preceding rule may, in like manner, Administration on
apply for and obtain an order for— originating summons,

() The administration of the personal estate of the deceased ;
() The administration of the real estate of the deceased ;
(¢) the administration of the trust.

3. The persons to be served with the summons under the last two preceding Parties
rules in the first instance shall be the following, that is to say—

A. Where the summons is taken out by an executor or administrator or trustee—

(a) for the determination of any question under subsections (a), (¢), (f), or (g)

of rule 1,the persons or one of the persons whose rights or interests are
sought to be affected ; ’

(b) for the determination of any question under subsection (4) of rule 1, any

member or alleged member of the class ;

(¢) for the determination of any question under subsection (¢) of rule 1, any

person interested in taking such accounts;

(d) for the determination of any question under subsection (d) of rule 1, any

person interested in such money ;

(e) for relief under subsection (a) of rule 2, the residuary legatees, or next of

kin, or some of them ;

(f) for relief under subsection (b) of rule 2, the residuary devisees, or next

of kin, or some of them ;

(g) forrelief under subsection (¢) of rule 2, the cestuis que trust or some of them;

(%) if there are more than one executor or administrator or trustee, and they do

not all concur in taking out the summons, those who do not concur.
B. Where the summons is taken out by any person other than the executors,
administrators, or trustees, the said executors, administrators, or trustees.

4. Any mortgagee or mortgagor, whether legal or equitable, or any person Forcclosure, &c., on
entitled to or having property subject to a legal or equitable charge, or any person originatingsummons,
having the right to foreclose or redeem any mortgage, whether legal or equitable, may
take out, as of course, an originating summors returnable in Chambers jn Equity for
such relief of the nature or kind following as may by the summons be specified and as
the circumstances of the case may require, that is to say—delivery of possession by the
mortgagor, foreclosure, payment of the mortgage debt and foreclosure, sale, redemption
reconveyance, delivery of possession by the mortgagee.

5. The persons to be served with the summons under the last preceding rule Parties.
shall be such persons as under the existing practice of the Court in Equity would be the
proper parties to a suit for the like relief as that specified by the summons.

6. A vendor or purchaser of real or leasehold estate, or their representatives Originatingsummons
respectively, may take out, as of course, an originating summons, returnable in Chambers for decision of
in Equity, in respect of any requisitions or objections, or any claim for compensation, or question between
any other question arising out of or connected with the contract (not being a question Vendﬁ":‘"d
affecting the existence or validity of the contract), and the Judge shall make such order g i
upon the application as appears just, and shall order by whom all or any of the costs of
and incident to the application shall be borne and paid.

7. The Judge may direct such other persons to be served with an originating
summons, as they or he may think fit. »

8. (a) Any person claiming to be interested under a deed, will, or otker written Construction of
instrument, may apply, by originating summons for the determination of any question instrument on
of construction arising under the instrument, and for a declaration of the rights of the cvigivatingsummons,
persons interested.

(6) The Judge may direct such persons to be served with the summons, as
he may think fit.

9. The parties served with an originating summons shall, before they are heard, Appearance to an
enter appearances in the office of the Master in Equity, together with an address for originatingsummons.
service, which shall not be more than one mile from the said office.

10
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10. The time within which a defendant within the jurisdiction shall appear to an
originating summons shall be—
(a) if ho resides above 200 miles from Sydney, within sixteen days ;
() if he resides above 100 miles from Sydney, within twelve days ;
(¢) in all other cases, within eight days
after service of the summens upon him, inclusive of the day of such service.

11. Applications by way of originating summons shall be supporied by such
evidence as the Judge may require, and directions may be given, as he may think
just, for the trial of any question arising thereout.

12. Orders made on originating summons shall be settled, passed, and entered,
and remain of record, and shall be enforced in the same manner in all respects as orders
of the Court in Equity.

13. An originating summons shall be in Form A to these rules altered to meet
the circumstances of the case. ! :

14. So soon as the defendants have appeared to an originating summons, or have
made default in so appearing within the time limited, the plaintiff shall take out in the
Equity Office an appointment, before the Judge, for the hearing of the summons, and
shall give the defendants who have appeared two clear days’ niotice of the date of such
appointment. If the plaintiff does not take out such appointment within seven days
after the defendants have appeared, of made default, as the case may be, any defendant
who has appeared may take out such appointment, and shall give two clear days’
notice of the date of such appointment to the plaintiff and the other defendants
who have appeared.

Foru A,
In the Supreme Court of New South Wales, } No.

in Equity.
In the matter of the will of, &c. ;
In the matter ?)7;: the estate of, &c. ;
In the matterogf the trusts of, &c. ;
In the ma.tteroo’f the indenture of mortgage dated, &e. ;

or
In the matter of the contract for sale, dated, &e.;
or as the case may be
Between A.B., plaintiff, and C.D., defendant.

Originating Summons.

Let of [ residence and deseription] withmn days
after service of this summons upon him, inclusive of the day of such service, cause an
appearance to be entered for him to this summons which is issued upon the application
of of [residence and description] who claims to be [state the
nature of the claim] for the determination of the following questions [or for the following
order] :—

[State the questions or proposed order.]

Appearances may be entered in the office of the Master in Equity, Chancery-square,
Sydney.

Dated the day of , one thousand nine hundred and

This summons is taken out by the abovenamed [or by the
solicitor for the abovenamed

NorE.—If the defendant does not enter an appearance within the time and at the place above
mentioned such order will be made and proceedings taken as the Judge thinks fit and expedient.

In the name and on the behalf of His Majesty I assent to this Act.

FREDK. M. DARLEY,
State Government House, Lieutenant- Governor.
Sydney, 30th October, 1901.
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Memo. and Certificate to accompany the Equity
Bill. :

Turs Bill consolidates the whole or parts of the following Statutes :—

5 Wm. IV No. 8 (adopting 11 Geo. IV and 1 Wm. 1V, caps.
36, 47, and 65) ; :

4 Vie. No. 22;
5 Vie. No. 9;

11 Vie. No. 27;

12 Vie. No. 1;

16 Vie. No. 3;

16 Vie. No. 19;

21 Vie. No. 6;

22 Vie. No. 14;

25 Vie. No. 9;

26 Vie. No. 12;

387 Vie. No. 11;

44 Vie, No. 18;

55 Vie. No.

1897, No, 11;

1900, No. 49.

The Imperial Act 11 Geo. IV and 1 Wm. 1V, c. 36, which was adopted by 5
Wm. IV No. 8, has been almost entirely omitted as obsolete. The parts which are
considered to have any existing efficacy are preserved in clauses 90, 91, 92 and 63.
16 Vie. No. 3 has been found to be entirely obsolete, and sections 3 of 22 Vie. No. 14,
and 8 of 12 Vie. No. 1 are omitted as unnecessary, the ground being fully covered by the
existing rules of Equity procedure. Section 55 of 16 Vie. No, 19, providing for the
investment of particular moneys in Court, has been treated as superseded by the more
general terms of s. 34 of the Trust Property Act (26 Vie. No. 12). Sections 17, 56, and
61 of 41 Vie. No. 18 are also unnecessary.

Clause 6. The doubt under the original section as to the number of judges who
might sit bas been here cleared up.

Clause 18. In redrafting the provisions of the antiquated sections here dealt
with, the analogy of the procedure under the Trustee Act (under which most cases of
this kind arise) has been followed.

Clause 22. The provisions of the original section as to the form of the statement
of claim are now left to the rules.
M1

Clause 23 (g). The words “ executor, administrator’” have been added in conse-
quence of the Probate Act.

Clause 28. The words ““or other proceeding ” are added to supply an omission.
Clause 30 (i). The unnecessary word “ principal” is omitted.

Clause 36. The original section, by oversight, said nothing about submitting
or “disclaiming”” and these cases had accordingly to be provided for by rules. They
are now included in the clause.

Clause 37. A doubtful point is settled by adding the words “and defence to
counter claim

Clause 38. This clause, as drawn, gives what is considered to be the proper
practice under the former Act and rules, and is approved by the Chief Judge in Equity.

80190 c82—a
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Discovery ; clauses 41-47. The right to discovery probably alrecady extends, as it
certainly should do, to  proceedings ” as well as “ suits,” but the matter is now made
certain.

Clauses 41, 42. Plaintiff’s and defendant’s interrogatories are made uniform. The
‘ concise statement ”’ ment‘oned in section 23 is useless.

Clause 48. Some very confused wording in the original section has been here
amended.

Olauses 51 to 56 inclusive under heading “Trial.” The wording of these has been
remodelled.

Clause 57 (2). Section 41 of the original Act covered much the same ground as
section 40. This clause gives the sense of both.

Clause 60. The scction and the rules have been brought into agreement with
each other.

Clause 62 (1). Under the wording of the original section 43 it would appear that
no one defendant could admit a document unless all the parties were competent to
make admissions. This is now remedied.

Clause 68. The words “if the cause is otherwise in a state to allow of an amend-
ment,” which have been found to hamper the beneficial operation of the clause, have
been omitted, and the matter left to the discretion of the Judge.

Clauses 90, 91. See note to clause 18.

Olause 92. The sections here consolidated preseribe a practice inapplicable to
New South Wales, and which has never been followed here, but also contain provisions
which are considered to be material, and are, therefore, here preserved.

Fourth Schedule : Rule 14. The right of defendants to prevent questions from
being hung up for an indefinite time has been made clearer.

I must express the great obligation I am under in this important consolidation to
the Chief Judge in Equity, Mr. Justice A. H. Simpson. He has found time to go over
the Bill, and has considered the various points noted above (all of which have his
approval), and has made valuable suggestions. The Bill is therefore fortified by his
weighty authority.

I certify that, except as aforesaid, this Bill solely consolidates, and in no way
alters, adds to, or amends the law as contained in the statutes therein consolidated.

CHAS. G. HEYDON,
Commissioner for the Consolidation of the Statute Law.
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TasLE showing how the sections of Acts consolidated have been dealt with.

Section of

Repealed Acts.

Section of

Consolidated Act.

~ Remarks.

11 Georee IV and 1 Wrnntam IV, c. 36 (:;dopted by 5 Winniax IV, No. 8).

1-14
15 (1-6)
15 (7)

15 (8-14)
15 (15)

15 (16)

15 (17, 18)
15 (19)

15 (20)
16, 17
18-20

21

............

Obsolete and inapplicable.
Obsolete.
Adapted.
Obsolete.
Adapted.
Adapted.
Adapted.
See Equity Rule 193.
| Obsolete.
Adapted.
| Inmapplicable.
| Unnecessary ; see the Interpretation Act.

11 Grorak IV and 1 WiLrianm 1V, ¢. 47 (adopted by 5 Wirtriam IV No. 8).

1-9

10
4,12
13

| Spent ; all rights acerued thereunder are preserved
‘ by the Interpretation Act.
| Obsolete.

Inapplicable.

11 GeorGE IV and 1 Wirntaax 1V, e. 65 (adopted by 5 Wrnntam IV No. 8).
32, 35, 43, 44| 9

22

14

BN =

71

\

4 Vicroria No. 22.

5 Vicrorta No. 9.
| Spent.

11 Vicrorra No. 27.
| Validating.

12 Vicroria No. 1.
| See Equity Rule 27.

16 Vicrorta No. 3.

Special Case procedure is now obsolete.
| Provisions now obsolete since 26 Vie. No. 12; possibly
repealed in effect by repeal of 26 Vie. No. 12, s.
‘ 37 in 44 Vie. No. 18.
| Identical with 44 Vie. No. 18, 5. 41.
| Obsolete.




Section of

Repealed Acts. | Consolidated Act.

i
(7]

34
66-70

o
e ]

O LN N -

Section of Remarks.

16 Vicroria No. 19.
| 94 (1) (@) . | cf. 26 Vie. No. 12, s, 34,

21 Vicroria No. 6.

b A |
22 Vcrorra No. 14.
’ Spent.
............ | See Equity Rule 27.
25 Vicroria No. 9.
71 | Only so far as relates to Master in Equity.

26 Vicrorria No, 12.

21 (1), (4), 91 (d)
............ These sections have no further operation, as all the
i sections of the Trust Property Act to which they
i referred, have been repealed.

37 Vicroria No. 11.
\ GitN il | Unnecessary since Bankruptey Act.

44 Vicroria No. 18.

4 | Part in Supreme Court and Cirenit Courts Act, 1900,
| Supreme Court and Circuit Courts Act, 1900,

22 w

............ Obsolete.




Section of
Repealed Acts.

Section of
Consolidated Act.

Remarks,

40,

44 Vierorta No. 18—continued.

49

56, 57, 59, 60
9, 51
51
51,52
52, 53, 54
51, 53, 54
51
55, 56
58
57
61
62

66

7
63
64

73,76, 77
79

80
81
82
83
84

85

............

Repealed by Witnesses Examination Act, 1900,

Unnecessary.

Omitted as unnecessary.

Spent.




Section of Section of ‘ Bedaiki
Repealed Acts. | Consoliduted Act. ¥ "

55 Vicrorra No. 26.
I

1897¢ " No. 11°

| Short title.
| Repealing section.
30 f
31
33
33 (3),95
3

SO CUE W

Part covered by s. 1¢6 of the Lunacy Act, 1898,

1900. No. 49.

10 22 (2)
11 11
Schedule |
Rules 2-15 | Fourth Schedule
and form




This PuBLic BiLL originated in the LIEGISLATIVE Councin, and, having this day
passed, is now ready for presentation to the LEGISLATIVE ASSEMBLY JSor its concurrence.

Legislative Council Chamber, JOHN J. CALVERT,
Sydney, 18th September, 1901. Clerk of the Parliaments.

Delu a%mtij Wales,
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EDWARDI VII REGIS.
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Act No. , 1901.

An Act for consolidating enactments relating to the practice,
procedure, and powers of the Supreme Court of New South
Wales in its equitable jurisdiction.

E it enacted by the King’s Most Excellent Majesty, by and with Short title.
the advice and consent of the Legislative Council and Legislative
Assembly of New South Wales in Parliament assembly, and by the

authority of the same, as follows :—
1. This Act may be cited as the “ Equity Act, 1901,” and is

divided into Parts as follows :—
PART I.—INTERPRETATION.—s. 3.
PART II.—TuHE CoONSTITUTION OF THE COURT.—ss. 4—7.
PART III.—JURISDICTION AND} SPECIAL POWERS OF TILE Courr.
Division 1.—Co-ordinate jurisdiction with Common Law
Courts—ss. 8, 9.
DivisioN 2.— Various powers of the Court.—ss. 10-19.

DivistoN 8.—Jurisdiction in chambers.—ss. 20, 21,
0190 o BZ-A PART
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PART IV.—PROCEDURE.—ss. 22-70.

PART V.—TaE MASTER IN EQUITY.—ss. 71-80.
PART VI.—ArreaLs 70 THE FULL CoURT.—ss. 81-89.
PART VII.—CoxtEMPT OF COURT.—ss. 90-93.

PART VIII.—RuLEs oF CoURT.—s. 94.

2. (1) The Acts mentioned in the First Schedule to this Act Repeal of Acts.
are, to the extent therein mentioned, hereby repealed. i
(2) All rules of Court made under the authority of any
provision so repealed and in force at the commencement of this Act
shall be deemed to have been made and to be in force under the
authority of this Act.
(8) The Master in Equity in office at the passing of this Act
shall continue in office as if this Act had been in force at the time of
his appointment, and he had been appointed hereunder.
(4) This repeal shall not affect any suit, matter, or pro-
ceeding now pending in the Court, but the same shall be continued
under the provisions of this Act.

PARTD LS
INTERPRETATION.

8. In the interpretation of this Act, unless the context orInterpretation.
subject matter otherwise indicates or requires,— i No. 18, ss.
The words “the Court” mean the Supreme Court in equity holden ™
before the Judge, or any other Judge lawfully exercising
the jurisdiction of the Judge, or in cases on appeal before
the Full Court.
The words ¢ the Judge’” mean the Chief Judge in Equity. 55 Vic. No. 26, 5. 4
The words “ the Master”” mean the Master in Equity.
The words ‘ statement of claim ” include information.
The expression “equitable process”” includes statement of claim, 1897, No. 11,57,
petition, motion, summons, decree, order, and generally any
other document of which service is required to be effected in
any proceeding before the Court.
The word ¢ affidavit ” includes affirmation, statutory declaration,
and attestation of honour. ;
The word “ preseribed ” means prescribed by rules of Court.
A reference to the jurisdiction “in equity ” includes the jurisdic- 11 Vie. No. 27, s. 2,
tion of the Supreme Court in all matters relating to the
appointment of guardians of infants and their estates.

PART
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PART II.
Tue CoNstriurioN oF THE COURT.

4. (1) The jurisdiction of the Supreme Court in equity incl uding Appointment and
all matters relating to the appointment of guardians of infants and g‘l)l‘jl'ﬁfiffeg;ﬁt‘ghief
their estates shall be exercised by the Judge. i Vie Mo 87 £ 8

(2) The Supreme Court shall be holden by the Judge for 44 vie, wo. 18, 5.1.
the determination of all proceedings in equity, and the disposal of
motions and matters in relation thereto.
(3) Every decree or order of the Judge made in equity
shall (unless appealed from in manner hereinafter provided) be as
valid and binding as if made by the I'ull Court,

6. The Judge in Bankruptey shall have the like powers and Judge in bankruptey
jurisdiction in all respects as are herein vested in the J udge, subject ;‘;b\c,ii“ng: ek
nevertheless to the like appeal ; and when exereising such jurisdiction AT f
and powers or any of them the Judge in Bankruptey shail be styled
Judge in Equity.

6. (1) In any suit or proceeding the Judge may sit with the Two Judges may
assistance of any two other Judges of the Supreme Court, pesiat,

> e b 44 Vie. No. 18, 5. 5.
(2) In every such case the decision of the majority shall be
taken to be that of the Full Court.

7. (1) The Court may in every case obtain the assistance of Assistance of
conveyancing counsel, accountants, merchants, engineers, actuaries, ?;‘?”t‘ﬁc g
or other scientific persons the better to enable it to determine any ran
matter at issue in any suit or proceeding and may act upon the
certificate of any such person.

(2) The allowance in respect of fees to such persons shall
be regulated by the Master, subject to an appeal to the Court.

PART III.
JURISDICTION AND SPECIAL POWERS OF THE COURD.
DivisioNn I.—Co-ordinate jurisdiction with common law Courts.

8. In any suit or proceeding in equity wherein it may be Power to decide
necessary to establish any legal title or right as a foundation for reljef ¢! titles, &e.
the Court shall itself determine such title or richt without requiring ol 2
the parties to proceed at law to establish the same, and whenever any
question now cognizable only at law arises in the course of any
proceeding before it the Court shall have cognizance thereof as
completely as if the same had arisen in a court of law, and shall
exercise in relation to such title, right, or question all the powers of
the Supreme Court in its Common Law jurisdiction, and no suit in
equity shall be open to objection on the ground that the remedy or
appropriate remedy is in some other jurisdiction.

9.
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9. In all cases in which the Court has jurisdiction to entertain rowerto Court to
an application for an injunction against a breach of any covenant, wird dumoges "
contract, or agreement, or against the commission or continuance of 4y vi. xo. 18, s. 32.
any wrongful act or for the specific performance of any contract,
covenant, or agreement the Court may award damages to the party
injured either in addition to or in substitution for such injunction or |
specific performance. a2

\
|

DivisioN 2.—Various pewers of the Court.

10. No suit shall be open to objection on the ground that a Declarations of right.
merely declaratory decree is sought thereby, ond the Court may make zzid. s. 50. ;
binding declarations of right without granting consequential relief.

11. It shall not be obligatory on the Court or Judge to Decree for adminie-
make a decree or order whether on summons or otherwise for the bretion diseretionary.

s : . » 1900, No. 49, 5. 11.
administration of any trust or of the estate of any deceased person if
the questions between the parties can be properly determined without
such decree or order.

12. Inany suit for the foreclosure of the equity of redemption in gourt may direct a
any property, the Court may, upon the request of the mortgagee or any sale in foreclosure
subsequent encumbrancer, or of the mortgagor, or any person claiming 1‘:(\510 g s
under them respectively, direct a sale of such property instead of a fore- AL UE T
closure on such terms as the Court may think fit, and without previously
determining the priorities of encumbrances or giving time to redeem :

Provided that if such request be made by any such subsequent
encumbrancer, or by the mortgagor, or any person claiming under them
respectively, the Court shall not divect any such sale without the consent
of the mortgagee or the person claiming under him unless the party
making such request shall deposit in Court a reasonable sum to be
fixed by the Court for the purpese of securing the performance of such
terms as the Court may think fit to impose on him.

18. (1) In all cases of account either party may by consent or by Dispensing with
leave of the Court file a statement of facts before or at the hearing of any references in certain
. pps . . ’ . = cases of account.

suit, petition, motion, or matter verified by affidavit; and where the ;;.; . &5

amount is capable of being ascertained without difficulty from the :
pleadings or evidence, or by such statement of facts, the Court may adjust

the same and decree accordingly without further inquiry or reference.

(2) Where the account cannot be so adjusted, the Court
may give such special directions as may seem expedient with respect .
to the mode in which the account shall be taken or verified, which
directions may be given either by the decree or order directing such
account, or by any subsequent order.

(8) The Court may direct that in the taking of any account Books may be
the books in which the same has been kept shall he taken as primé facie dqred prine beio
evidence of the truth of the matters therein contained with liberty to 75,
the parties interested to take such objections thercto as they may be
advised, : 14,
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14. If in any suit instituted in relation to real estate it appears ales maybe directed
to the Court that it will be expedient that the same or any part before decree.
thereof should be sold for the purposes of such suit, the Court may * Vie: No- 18, 5. 54.
at any time direct the same to be sold, and such sale shall be as valid
as if directed to be made by a decree or decretal order on the hearing,
and any party to the suit in possession of such estate or in receipt of
the rents and profits thereof shall deliver up such possession or receipt
to the purchaser or such other person as ther Court directs.

15. Where any real or personal property is the subject of any Allowance to parties
proceeding in equity, and the Court is satisfied that the same will be SRy in
more than sufficient to answer all the claims thereon which ought to 73;7 ¢ 5
be provided for in such proceeding, the Court may, at any time after
the commencement of such proceeding, allow to the parties interested
therein, or any of them, the whole or part of the annual income of such
real property or a part of such personal property or of the income
thereof up to such time as the Court directs, and for that purpose may
make such orders as may appear expedient.

16. (1) An injunction may be granted or a receiver appointed Injunctions and
by an interlocutory order of the Court in all cases in which it appears receivers
to the Court to be just or convenient that such order should be made, 2% = 57-
and whether there be a prayer for an injunction or receiver or not, and
any such order may be made either unconditionally or upon such terms
and conditions as the Court thinks just.

(2) If aninjunction is asked cither before or at or after the Injunction to
hearing of any suit or matter to prevent any threatened or appre- N i
hended waste or trespass, such injunction may be granted whether the
person against whom such injunction is sought is or is not in possession
under any claim of title or otherwise, or (if out of possession) does or
does not claim a right to do the act sought to be restrained under any
colour of title, and whether the estates claimed by hoth or by either of
the parties are legal or equitable.

17. Service upon any person of the decree or order directing Service of order for
such injunction or notice thereof shall have the same effect as the = gy
issuing of a writ of injunction and signing and filing of a docquet % = 58
and service of the writ upon such person had previously to the first
day of September, one thousand eight hundred and eighty, and there-
upon the plaintiff shall be entitled to all such remedies as he was
entitled to under the practice in force at the last-mentioned date.

18. (1) In any suit in which the Court declares that any real Ssles and mortgages
estate of a deceased person is liable to any debt of such pérson thel 9% peymenbof deble.,
Court may direct that the amount of such debt be raised by mortgage ﬁ"g“ﬁ;“‘}i“;g’
or sale of such real estate. 21 Wio, No.'6, es. 1,

(2) Tor the purpose of elfecting any sale or mortgage so 2 3.
directed, the Court may name some person to execute the necessary
conveyances, mortgages, or other documents; and any conveyance,

mortgage,
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mortgage, or other document executed by such person shall be as
effectual in all respects as if such person were of full age and seised
or possessed of the fee simple or other whole interest and estate so to
be sold or mortgaged.

(3) Where any such sale or mortgage is made the surplus
(if any) of the money raised thereby, after defraying the debt and all
legal costs and expenses, shall be considered for all purposes as
unconverted real estate. '

19. (1) When an infant is beneficially entitled to the whole or court may apply
part of any stock, fund, annuity, security, or sum of money transferable gic‘l”(iimi’gﬂ ?(f) zg:rll‘ts
in books kept by any company or society, the Court may order all or For thole Taluberibhoo
any part of the dividends or intercst due or to become due in respect 11 Geo. 1V, and
thereof to be paid to any guardian of such infant, or to any other ;VZ‘Q‘:;,VJ -
person it may deem fit, for the maintenance and education or otherwise
for the benefit of such infant, such guardian or other person to be

named in the order directing payment.

(2) The receipt of such guardian or other person for such
dividends or interest shall be as effectual as if such infant had attained
the age of {wenty-one years and had signed and given the same.

(3) The Court may order that the costs of applications
under this section be paid out of the fund, annuity, security, sum of
money, or the dividends or interest arising therefrom, or out of any
moneys in Court in which such infant is interested in such manner as
the Court thinks proper. :

(4) This scction shall be a full and complete indemnity to
all companies and societies, and their officers and servants, for all acts
and things done or permitted to be done pursuant thereto.

20. The Court may in any case award costs as between solicitor Costs.
and client. * 44 Vie. No. 18, 5. 78,

DivisioN 8.—Jurisdiction in Chambers.

21. (1) The business to be disposed of by the Judge in chambers Business to be
shall consist of such of the following as he thinks would be more %:Poed of in
conveniently so disposed of, namely :— Tbid. ss. 61, 62.

(a) Applications for time; 26 Vis. No. 12, 8. 34.
(0) Applications for leave to amend ;
(¢) Applications for discovery;
(d) Applications for determining the mode of trial, and settling
the questions to be tried ;
(e) Applications relating to the conduct of any suit or matter;
(f) Applications relating to the guardianship or maintenance of
infants ;
(9) Matters connected with the management of property;

(%)
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(k) Applications for the investment or alteration of the state of
investment of any funds held in Court upon trust in any cause
or matter;

(i) Such other matters as in the opinion of the Judge may
advantageously and with propriety be heard in chambers.

(2) The Judge shall fix the times for sitting in chambers,
and when so sitting shall have the same powers and jurisdiction as in
open court.

(3) The Judge while sitting in open court may adjourn for Adjournment from
hearing in chambers, or while sitting in chambers may adjourn for %ot t"l\fh“;nbe"sé3
hearing in open court, any case before him which he may think would 4 Vie: No- 18,s. 63.
better be heard in chambers or in open court as the case may be.

PART 1V,
PRrOCEDURE.
Statement of claim.

22. (1) All suits in equity shall be commenced, save as herein- 7z, .
after mentioned, by filing in the office of the Master a statement of 1900, No. 49, s. 10,
the plaintiff’s case, to be called the statement of claim, in the form
and manner prescribed.

(2) Rules of Court may be made under this Act speci-
fying in what cases persons seeking equitable relief may apply for such
relief by way of originating summons in chambers and providing for
the course of procedure thereon.

(3) Where any Act provides that applications thereunder
may be made to the Court or Judge such applications shall be made
in the manner (if any) provided for by such Act.

23. It shall not be competent to any defendant to take any Rules as o parties.
objection for want of parties in any case to which the rules next 4 Vie, No. 18, 5. 7.
hereinafter set forth extend, and such rules shall be taken as part of
the law and practice of the Court :—

(#) Any legatee, devisee, or next of kin may, without serving
the remaining legatees, devisees, or next of kin, have a decree
for the administration of the real and personal estate of a
deceased person.

(0) Any one of several cestuis que trust under any deed or
instrument may, without serving any other of such cestuis que

trust, have a decree for the execution of the trusts of the deea
or instrument. (¢)
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(¢) In all cases of suits for the protection of property pending
litigation and in all cases in the nature of waste one person
may sue on behalf of himself and of all persons having the
same interest.

(d) Any executor, administrator, or trustee may obtain a decree
against any one legatee, next of kin, or cestuis que trust for
the administration of the estate or the execution of the trusts.

(e) In all the above cases the Court may require any other persons
to be made parties to the suit, and may give the conduct of
the suit to such person as it may deem proper, and may
make such order in any particular case as it may deem just
for placing the defendant on the record on the same footing
in regard to costs as other parties having a common interest
with him in the matters in question.

(f) In all the above cases the persons who, according to the
practice of the Court previously to the first day of September,
one thousand eight hundred and eighty, would have been
necessary parties to the suit, shall be served with notice of
the decree, and after such notice they shall be bound by the
proceedings in the same manner as if they had been originally
made parties to the suit, and they may by an order of course
have liberty to attend the proceedings under the decree, and
any party so served may within the prescribed time apply to
the Court to add to the decree.

(9) In all suits concerning real or personal estate vested in an
executor, administrator, or trustee under a will, intestacy,
settlement, or otherwise, such executor, administrator, or
trustee shall represent the persons beneficially interested in
the same manner and to the same extent as the executors or
administrators in suits concerning personal estate represent
the persons beneficially interested in such personal estate,
and in such cases it shall not be necessary to make the
persons beneficially interested parties to the suit, but the
Court may upon consideration of the matter on the hearing
if it thinks fit order such persons or any of them to be made
parties.

24, (1) If in any suit or proceeding in equity it appears to the Absence of personal

Court that any deceased person who was interested in the matters in ZZP;‘;“';&“I;' ;
question has no legal personal representative, the Court may either e
proceed without any person representing the estate of such deceased
person or appoint some person to represent such estate for the purposes
of the suit or proceeding on such notice (if any), as the Court shall
think fit, either specially or generally by public advertisement.

(2) Every order made in reference to the matter and every
order consequent thereon shall bind the estate of such deceased person

in
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in the same manner as if there had been a duly constituted legal
personal representative of such deceased person and such representative
had been a party to the suit or proceeding and had appeared and sub-
mitted his rights and interests to the protection of the Court.

25. (1) No suit shall be dismissed by reason only of the
misjoinder of persons as plaintiffs, but wherever it appears to the
Court that, notwithstanding the conflict of interest in the co-plaintiffs,
or the want of interest in some of the plaintiffs, or the existence of
some ground of defence affecting some of the plaintiffs, the plaintiffs
or some of them are entitled to relief, the Court may grant such relief
and modify its decree according to the special circumstances, and for
that purpose may direct such amendments (if any) as may be necessary,
and at the hearing, before such amendments are made, may treat any
of the plaintiffs as if they were defendants in the suit and the other
plaintiffs were the only plaintiffs on the record.

(2) Where there is a misjoinder of plaintiffs, and the
plaintiff having an interest has died leaving a plaintiff on the record
without an irterest, the Court may at the hearing order the suit to
stand revived, as may appear just, and proceed to the decision of the
suit if it sees fit, and may give such directions as to costs or otherwise
as to the Court seems meet.

26. (1) The Court may adjudicate on questions arising between
parties, notwithstanding that they may be some only of the parties
interested in the property respecting which the question may have
arisen, or that the property is comprised with other property in the
same instrument, without making the other parties interested in the
property or interested under the same instrument parties to the suit
and without requiring the whole trusts and purposes of the instrument
to be executed under the direction of the Court and without taking the
accounts of the trustees or other accounting parties or ascertaining
the particulars or amount of the property touching which the question
may have arisen.

(2) If the Court is of opinion that the application is
fraudulent or collusive, or for some other reason ought not to be
entertained it may refuse to make the order prayed.

27. It shall not be necessary that every defendant to the state-
ment of claim shall be interested as to all the relief thereby prayed for,
but the Court may make such order as appears just to prevent any
defendant from being embarrassed or put to expense by being required
to attend any proceedings in such suit in which he has no interest.

28, Before the name of any person is used in any suit or other
proceeding as next friend of any infant, married woman, or other
party, or as relator in any information, such person shall sign a written
authority to the solicitor for that purpose, and such authority shall be
filed with the statement of claim, petition, motion, or summons, as the
case may be. Service.

Misjoinder of
plaintiffs.

44 Vie. No. 18, 5. 9.

Absence of persons
interested.

Tbid. s. 10,

Defendant not
interested as to all
the relief.

Itid. s.11.

As to next friend
and relator.

Tbid. s. 12.
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29. No writ of subpeena or other process to appear to and ansier Service of statement
any statement of claim shall be required; but a copy of the statement
of claim, stamped with the seal of the Court, and endorsed as herein-
after directed, shall be served in the prescribed manner.

80. The Court or the Judge may allow the statement of claim
or any other equitable process in any suit or proceeding to be served
out of the jurisdiction whenever—

(@) the suit or proceeding, wholly or in part, concerns land or

hereditaments situate within the jurisdiction, or any charge,
lien, judgment, or incumbrance thereon ; or

(b) any Act, deed, will, contract, obligation, or liability affecting

land or hereditaments situate within the jurisdiction is sought
to be construed, rectified, set aside, or enforced in the suit or

proceeding ; or

(¢) the relief sought in any suit or. proceeding in respect of the

person to be served, wholly or in part concerns any money
vested in any Government stocks or funds, or in the stocks
or shares of any corporation, company, or society registered
within the jurisdiction,or deposited with anysuch corporation,
company, or society, or the interest, dividends, or produce of
such money ; or

(d) any relief is sought against any person domiciled or ordinarily

resident within the jurisdiction ; or

(¢) the suit or proceeding is for the administration of the estate

(/)

of any deceased person who at the time of his death was
domiciled within the jurisdiction, or for the execution (as to
property situate within the jurisdietion) of the trusts of any
written instrument of which the person to be served is a
trustee which ought to be executed according to the law of
New South Wales, or for the appointment or removal of any
trustee of such trusts; or

the suit is founded on any breach or alleged breach within
the jurisdiction of any contract wherever made which (in
respect of the matter as to which relief is sought) ought,
according to the terms thereof, to be performed within the
jurisdiction ; or

(9) any injunction is sought as to anything to be done or against

the doing of any act within the jurisdiction, whether damages
are or are not also sought in respect thereof; or

(k) any person out of the jurisdiction is a necessary or proper

party to a suit or proceeding properly brought against some
other person duly served within the jurisdiction ; or
(@)

of claim.
44 Vic. No. 18,5.13.
1807, No. 11, 5. 6,

Service out of the
jurisdiction.

1897, No. 11, s. 8.
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(¢) relief is sought against a person out of the jurisdiction in
respect of his membership or alleged membership in any
company or society registered within the jurisdiction.

81. (1) When leave is given to serve any statement of claim Eundorsement of
upon a person out of the jurisdiction, and such person is neither a statement of claim.
British subject nor in any British possession, such statement of claim o 0
shall be endorsed in the form or to the effect of the form set outin the
Second Schedule hereto. ;

(2) Every other statement of claim served upon any defen-
dant, whether within or out of the jurisdiction, shall be endorsed in the
form or to the effect of the form set out in the Third Schedule hereto.

82. The filing and service upon the defendant of the statement Effect of filing
of claim shall respectively have the same effect as the filing and stemen® e
service of a bill of complaint had previously to the first day of s
September, one thousand eight hundred and eighty.

83. (1) If any person is unable to effect reasonably prompt Substituted service.
service of any process the Court or Judge may in the prescribed 1897 No.11,s.5.
manner order substituted or other service to be effected or notice to
be given instead of service.

(2) The mere fact that the person to be served is out of
the jurisdiction shall not be considered a sufficient reason for allowing
substituted service.

(8) Where the person required to be served is out of the
jurisdiction the Court or Judge shall not make an order directing
substituted or other service or the giving of notice as aforesaid except
in cases where the Court or Judge would have power to allow service
out of the jurisdiction.

84. The plaintiff shall deliver to the defendant or his solicitor Delivering copies of
upon application for the same such a number of copies of the statement **¢=ent - .
of claim as he requires upon being paid for the same at the prescribed ** o i
rate. ;

85. (1) Upon the amendment of any statement of claim the Amendment of
provisions hereinbefore contained with respect to filing and delivering statement of claim.
copies thereof shall so far as may be extend to the statement of claim Alatbion
as amended.

(2) Except where the rules or practice of the Court
otherwise provide a statement of claim may be amended by written
alterations therein as filed.

Appearance and statement of defence.

86. The defendant shall, when he enters an appearance to the Appearance by
statement of claim or at such later period as the Judge may allow, defendant
file a memorandum as prescribed, disputing or submitting to the £ Il
plaintiff’s claim or disclaiming any interest in the subject matter of
the suit, and shall within the prescribed time file in the office of the
Master a demurrer plea or statement of defence to the statement of
claim, 87,
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37. Livery statement of defence, and defence to counter claim, Form of statement
shall be verified upon cath, and shall be in the prescribed form. ;’f“fff;’;cis P

38. (1) Where a party does not know whether a fact alleged in wyee not donied
the statement of claim or counter-claim is true or not he may in his are admitted.
statement of defence state that he does not know and is not able to Z2d. s. 2.
admit the truth of the fact alleged.

(2) BExcept as aforesaid, all facts stated in the statement of
claim or counter-claim, and not expressly and in terms denied in the
statement of defence shall he deemed to be admitted for the purpose
of the suit.

39. (1) A defendant may in his statement of defence set off or Set-off and countoer-
set up by way of counter-claim against the claim of the plaintiff any claim-
right or claim, and such set-off or counter-claim shall have the same 2% = 21.
cffect as a statement of claim in a cross suit so as to enable the Court
to pronounce a final judgment in the same suit both on the original
and on the cross claim.

(2) The Court may, on the application of the plaintiff
before the hearing, refuse permission to the defendant to avail himself
of such set-off or counter-claim if, in the opinion of the Judge, such
set-off or counter-claim cannot be conveniently disposed of in the
pending suit, or ought not to be allowed.

40. Where in any suit a set-off or counter-claim is established Court may decree in
as a defence against the plaintifi’s claim, the Court may, if the favour of defendant.
balance is in favour of the defendant, make a decree in favour of the 7% = 22
defendant for such balance, or may otherwise adjudge to the defendant
such relief as he may be entitled to upon the merits of the case.

Discovery.

41. The plaintiff or applicant in any suit or proceeding may by Plintif’s
leave of the Court, and not otherwise, file and serve interrogatories ‘I';tz;'“;gig’”“'
for the examination on oath of any defendant or respondent. o5

42. Any defendant or respondent who has not heen required Defendant’s
to answer interrogatories, or who has been required to answer ?;_e;”’gzts"“”'
interrogatories and has put in a sufficient answer thereto, may by leave ™ % =
of the Court and not otherwise file and serve interrogatories for the
examination on oath of the plaintiff or applicant.

43. The sufficiency, materiality, or relevancy of the answer to Sufficiency of
any interrogatory may be determined in the prescribed manner. i

44. The Court, in determining what interrogatories shall be Pt 1o be
allowed or the sufficiency, materiality, or relevancy of any answer considered.
thereto, shall have regard to the statements contained in the pleadings Z%id. s. 23.
of the parties filing and answering such interrogatories respectively.

45. Nothing in this Act shall be deemed to take away the right Suit for discovery.
of any person to institute a suit for the purpose of discovery. Tbid. 5. 23.

46.
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46. The Court may, on the application of the plaintiff or p,quetion of
applicant in any suit or proceeding, make an order for the production documents by a
by any defendant or respondent on oath of such documents in his :;‘fszd*‘“f' Wik
possession or power relating to any matter in question in the suit or™ M 7% &
proceeding as the Court thinks right, and the Conrt may deal with such
documents when produced in such manner as appears just.

47, The Court may, on the application of any defendant or que tike by
respondent in any suit or procceding who has not been required to plaintifts.
answer interrogatories, or who has been required to answer interroga- Z%%- = 26-
tories and has put in a sufficient answer thereto, make an order for
the production by the plaintiff or applicant in such suit or proceeding
on oath of such documents in his possession or power relating to any
matter in question in the suit or proceeding as the Court thinks right,
and the Court may deal with such documents when produced in
such manner as appears just.

Motion for decree.

48, (1) The plaintiff in any suit may at any time after the time procecdings on
allowed the defendant for filing a statement of defence has expired, motion fora decree.
but before replication, move the Court upon the prescribed notice for 7% = 25
such decree or decretal order as he may think himself entitled to, and
the plaintiff and defendant respectively may file affidavits in support
of and in opposition -to the motion so to be made, and use the same on
the hearing of such motion, and the statement of defence (if any) and
any answer to interrogatories may upon such motion be used as an
affidavit.

(2) Upon any such motion it shail be discretionary with Making of such
the Court to grant or refuse the same, and to give such directions with decreo discretionary.
respect to the further prosecution of the suit as the circumstances 7. = 2%
appear to require, and the Court may make such order as to costs as if
may think right.

Joinder of issue.

49, In suits where notice of motion for a decree or decretal Filing replication
order has not been given, or having been given where a decrec or zzid. s. 30.
decretal order has not been made thereon, issue shall be joined by
filing a replication in the prescribed form.

Want of prosecution.

60. Any defendant may move to dispﬁss a suit for want of pismissal of suits for
prosecution at such times and under such circumstances and subject want of prosecution.
to such restrictions as may be prescribed. ; 156, % 21,

Trial.

51. (1) The evidence {o be used at the hearing of any suit Tl of issues.
shall be taken before the Judge sitting in open Court without a jury. I Ll Rtad
d a7

(2)
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(2) The Court may, if it thinks fit, cause any question of
fact arising in any suit to be tried, or, where it has jurisdiction to
award damages, the amount of such damages to be assessed either—

(@) by a special or common jury before the Judge; or

(6) by a jury before any Judge of the Supreme Court at Sydney
or in any Circuit Court; or

(¢) by the Judge without a jury.

(3) Any such question of fact and any such question as to
the amount of damages shall be reduced into writing in such form as
the Court directs.

(4) In addition to the powers hereby conferred, the Court 44 Vie. No. 18, s. 32.
may direct the amount of any such damages to be assessed in such
other manner as the Court thinks fit.

62. (1) Where any question of fact or question of damages has Jury how summoned,
been ordered to be tried by a special or common jury before the Court Zsid. ss. 34, 35.
itself, the Judge may issue such precepts and make such orders upon
the Sheriff for procuring the attendance of such jury as may be made
by the Supreme Court in its common law jurisdiction, and may also
make any other orders in relation thereto which to him may seem
requisite.

(2) Every such jury shall be summoned, struck, called, and
sworn in like manner as if summoned for the trial of an action in the
Supreme Court in its common law jurisdiction.

(3) Generally for all purposes of or auxiliary to the trial of
questions by a jury the Judge shall have the same power, jurisdiction,
and authority in all respects as belong respectively to the Supreme
Court in its common law jurisdiction, or to any J udge thereof sitting
at mnisi prius for the like purpose.

53. (1) Where a question of fact or question of damages has New trials, &e.
been tried, any party to the suit may, within the prescribed time, 7%id. ss. 35, 6.
move the Court to set aside or vary the verdict or finding or for a new
trial of such question.

(2) The Court shall have the same powers and jurisdiction zzid. s. s5.
in respect to new trials as belong to the Supreme Court in its common
law jurisdiction or to any Judge thereof for the like purpose.

(3) Nothing herein shall be interpreted as restricting or
qualifying the power of the Court as a Court of Equity to set aside or
vary the verdict of a jury upon any question of fact or question of
damages or to grant a new trial of such question.

54. From every order made by the Court upon an application AppealstoFallCourt.
for a new trial or to set aside or vary such verdict there shall be the 7zid. ss. 5, 36.
same right of appeal as from any other order of the Court.

66. Where any question of fact or question of damages has Further evidence,
been tried, any further evidence that is required for the hearing of how taken.
the suit shall be taken at such time and in such manner as the Judge 7% * 3.
directs. 56.
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56. When the evidence has been taken the suit shall forthwith Proceedingto s
o SYXP1 . hearing after close o
proceed to the hearing unless the Judge otherwise orders. .
44 Vie. No. 18,
£s. 31, 88,
FEridence.

57. (1) The evidence to be used at the hearing of any cause, Evidence, how taken.
or on the trial of any question of fact or of damages, shall be taken in z2id. ss 31, 0.
the same manner and subject to the same rules and exceptions as at a
trial at nisi prius.

(2) The Court at the hearing of any suit, or of any further 16 vie. No. 3, 5. 26.
consideration thereof, may, whether any of the parties interested are 44 Vie. No. 18,
under disability or not, use affidavits by particular witnesses or receive ™ i
proof by affidavit of such particular matters as in the opinion of the
Court may properly be so proved.

58. Upon the hearing of any suit or matter the Judge may Judge may require
require the production and oral examination before himself of any i’i‘;‘;’;}“f“g‘f";‘gf""“
witness or party in the suit, and may direct the cost of and attending witness.
the production and examination of such witness or party to be paid /2. . 39.
by such of the parties to the suit or matter and in such manner as he
thinks fit.

59. The Judge shall have the same power of issuing or of Witnesses, how
authorising the issue of subpeenas, and of punishing parties for non- SRR
attendance in obedience to any such subpeena as is now vested in the vt i
Supreme Court in its common law jurisdiction.

60. The evidence in any suit may, if the Court or either party Shorthand writer.
so require, be taken down by a shorthand writer. ki 5. $hs

61. (1) Every witness who has made an affidavit in any suit Cross-examination of
or matter before the Court shall be subject to oral cross-examination ‘}Ii.flp‘;ni'zt‘
in the same manner as if the evidence given in his affidavit had been
given by him orally, and may be re-examined orally by the party using
such affidavit.

(2) Such witness shall attend before the Court to be so
examined upon receiving due notice and payment of his reasonable
expenses in like manner as if he had been duly served with a writ of
subpeena ad testificandum.

(8) The expenses attending such examination shall be paid
by the parties respectively in like manner as if the witness were the
witness of the party cross-examining, and shall be deemed costs in the
cause unless the Court otherwise directs.

62. (1) Any party may call on any other party, who is competent Notice to admit
to make admissions, by notice to admit any document, saving all just ‘;‘;‘_’;‘“C‘g'
exceptions; and in case of his not admitting the same, the cost of ;e
proving the document shall be paid by the party so neglecting or
refusing to admit, whatever the result of the suit or proceeding, unless
the Court otherwise orders.

(2)
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(2) No costs of proving any document shall be allowed
unless such notice has been given, except where the omission to give it
was, in the opinion of the Master, a saving of expense.

63. Any party in any suit or proceeding may by a subpcena ol evidence on
require the attendance of any person before the Court or Master or et &,
any person specially appointed for the purpose, and may require the ** Vic- No. 18,s. 47.
production of any deed, instrument, writing, matter, or thing which
such person may be lawfully required to produce, and may examine
such person orally for the purpose of using his evidence upon any
motion, petition, or other proceeding in like manner as such person
would be bound to attend and be examined with a view to the hearing
of a suit.

.~ 64. Upon any application to the Court for an injunction, or a Answer how used on
receiver, or to dissolve an injunction or discharge an order appointing cortain motions.
a receiver, where the defendant has filed an answer to interrogatories, ’ Gid A
such answer shall, for the purpose of evidence on such application, be
regarded as an affidavit, and affidavits may be received and read in
opposition thereto.

65. In cases where it is necessary for any party to go into Evidence after the
evidence subsequently to the hearing, or on any inquiry, account, or hearing.
reference before the Judge, such evidence shall be taken in the 7% * 4
prescribed manner.

66. (1) All pleadings, examinations, and affidavits in suits or Pleadings, e, out of
proceedings in equity may be sworn and taken in any place out of this the jurisdiction.
State under the dominion of Iis Majesty before any Judge, notary 7% *
public, or person authorised to administer oaths at such place, or before
any British consul or vice-consul in any place out of His Majesty’s
dominions.

(2) Judicial notice shall be taken of the seal or signature,
as the case may be, and authority of any such Judge, notary public,
person, consul, or vice-consul.

Abatement and revivor.

67. (1) Upon any suit becoming abated by death or otherwise, or ol g
defective by reason of some change or transmission of interest op " tbatement.

ot Fople Tbid. s. 59,
liability it shall not be necessary to file any new or supplemental =" *”

statement of claim, but an order to the effect of the common order to
revive, or of the usual supplemental decree, may be obtained as of
course upon an allegation of the fact and of the nature of the state-
ment or defect in the suit.

(2) Suchorder for revivor shall be served upon the persons
who previously to the first day of September, one thousand eight
hundred and eighty, would have been defendants to a bill of revivor or

supplemental bill.
(3)
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(3) Such persons when so served shall become parties to
the suit and shall enter an appearance thereto as if they had been duly
served with process to appear to such a bill as aforesaid duly filed
against them.
(4) The persons so served may within the prescribed time
after service apply to the Court to discharge such order on any
ground which would have been open to them on a bill of revivor
or supplemental bill stating the previous proceedings in the suit and
the alleged change or transmission of interest or liability, and praying
the usual relief consequent thereon.
() If any person so served is under disability, such order
shall be of no effect as against him until a guardian ad litem has been
appointed for him and the prescribed time has elapsed.
68. (1) Facts which have occurred since the commencement of Fucts ocurring sinee
the suit may, if the Court thinks proper, be introduced by way of foflingotsie .
amendment into the original statement of claim. 41 Vie. No. 18, s. 60.
(2) Otherwise the plaintifft may state such facts on the
record in such manner and subject to such rules as are prescribed
with respect to the proof thereof and to affording the defendant an
opportunity of answering the same.

Decrees.
69. All decrees and orders shall be settled in the preseribed Mode of settling
.manner decrees and orders.
i Ibid. s. 65.

Formal defects, §c.

70. No proceeding shall be invalidated by any formal defect Formal defects not

nor by any irregularity unless the Court is of opinion that substantial t invalidate
proceedings.

injustice has been caused by such defect or irregularity and that such ,,; . s,
injustice cannot be remedied by any order of the Court.

PART Y.
Tae MASTER IN EqQUITY.

71. The Governor may appoint a barrister of at least five years TheMasterin Equity.
standing to be Master in Equity at such salary as may be deemed # Vic. No. 22, 5. 22,
reasonable. 25 Vie. No. 9,s. 1.

72. (1) The Court shall order what matters shall be investigated 44 vie. Xo. 18, s. ¢6.
before the Master with or without special directions, and what matters
shall be heard and investigated by the Court respectively.

c 82—B (2)
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(2) In every case, unless the Court otherwise directs, the
Master shall tax costs and make such inquiries as have usually been
prosecuted before the Master.
-(3) The Judge shall give such aid and directions in any
such inquiry as he may think fit subject to the right of appeal and
to the right of every suitor to bring any particular point before the
Judge himself. ¥
78. The Master shall for the purpose of any proceeding 44 Vie. No.18,s.67.
before him have full power to issue advertisements, to summon any Several powers.
persons, to administer oaths, to takeaffidavits,and also acknowledgments
except those of married women, and to examine parties or witnesses .
orally or upon interrogatories.
74. Every person summoned by the Master shall be bound to Witnesses bound to
attend upon such summons, and shall for disobedience thereof be liable to 3‘;;(;“1 o
process of contempt in like manner as for disobedience to or for default e
of attendance in pursuance of any order of the Supreme Court or on
any writ of subpcena.
75. The Master shall have the like powers under references to Production of
him to order production of documents by the parties as by this Actdowmmonts
are vested in the Court, and the Master may deal with such docaments sk i
when produced in such manner as appears just.
76. In cases where it is necessary for any party to go into Evidence.
evidence on any inquiry, account, or reference before the Master, such 2%i- s 47-
cvidence shall be taken in such manner as is preseribed.
77. All persons knowingly swearing or affirming falsely before False swearing.
the Master shall incur all the penalties of perjury. Ibid. 5. 67.
78. The Master shall have the like powers under references to Service.
him to order substituted or other service or notice in lieu of service to
be effected or given where the person required to Le served is within
the jurisdietion as by this Act are vested in the Court or Judge.
79. The result of any proceedings before the Master shall be Certificate.
stated in a certificate in the preseribed form, unless otherwise directed /% = -
by the Court, and the approval of the Judge of any such certificate
shall be signified under his hand. ‘
80. (1) During the proceeding before the Master, or within the Taking opinion of
preseribed time after its conclusion, any party may take the opinion oy
of the Judge on any particular point or matter arising in the course’"* >
of the proceeding, or upon the result of the whole when brought to a
conclusion.
(2) Every certificate of the Master, after it has been adopted
and signed by the Judge, shall be filed, and shall thenceforth be
binding on all parties unless discharged or varied by the Court upon
application within the prescribed time.

PART
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PART VI
AprrEALS T0 THE FuLrr Court.

81. (1) Any person aggrieved by any decree or order of the Power to appeal to
Judge, whether sitting in open Court or in chambers, may, at any time ! %out
within fourteen days next after the pronouncing of the same, or within #* Vie-No-18,£70.
such further time as the Judge allows, enter an appeal in the office
of the Master against such decree or order to the Full Court, subject
to such general rules as are preseribed.

(2) Every person so appealing shall, within. fourteen days Security to be given
from the time of filing such appeal, either— R gppelipnt.
(a) deposit in the hands of the Master such sum, not exceeding
one hundred pounds, as the Master directs ; or
(0) deposit with the Master a bond of two persons to he approved
of by him, in such sum, not exceeding one hundred pounds,
as he directs, conditioned to be void if the appellant prosecutes
his appeal with all due diligence, and pays such costs as the
Court adjudges.
(3) Such sum of money or bond, as the case may be, shall
be held by the Master, subject to the order of the Court.
(4) If such sum of money or bond is not deposited as
aforesaid within the period hereby provided, such appeal shall be
deemed to have been abandoned. &

82. (1) All appeals under this Act shall be by way of rehearing, Mode of appealing.
and shall be brought by notice of appeal, and no petition or other zzid. s. 71.
formal proceeding other than such notice shall be necessary.

(2) The appellant may, by the notice, appeal from the
whole or any part of any decree or order, and such notice shall state
whether the whole or part only of such decree or order is complained
of, and in the latter case shall specify such part.

83. (1) The notice of appeal shall be served upon all parties Notice of appeal.
directly affected by the appeal, and it shall not be necessary to serve zzid. s. 72.
parties not so affected ; but the Full Court may direct notice of the
appeal to be served on all or any other parties to the suit, or upon any
person not a party, and in the meantime may postpone or adjourn the
hearing of the appeal upon such terms as may seem just, and may

* make such decree or order as might have been made if the persons

served with such notice had been originally parties.
(2) Any notice of appeal may be amended at any time as
to the Full Court may seem fit.

84. (1) The Full Court shall have all the powers and duties as General powers o
to amendment and otherwise of the Judge, together with full discre- the Full Court.
tionary power to receive further evidence upon questions of fact, such 4 =7
evidence to be either by oral examination in Court, by affidavit, or by
deposition taken before the Master or a commissioner. (2)
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(2) Such further evidence may be given without special
leave upon interlocutory applications, or in any case as to matters
which have occurred after the date of the decree or order from which
the appeal is brought.

(3) Upon appeals from a decree or order upon the merits
at the trial or hearing of any suit or proceeding, such further evidence
(save as aforesaid) shall be admitted on special grounds only, and not
without special leave.

(4) The Full Court shall have power to make any decree
or order which ought to have bheen made, and such further or other
order as the case may require. *

(5) The powers aforesaid shall be exercised by the Full
Court notwithstanding that the notice of appeal may be that part
only of the decision may be reversed or varied, and such powers may
also be exercised in favour of all or any of the respondents or parties
although such respondents or parties may not have appealed from or
complained of the decision.

(6) The Full Court shall have power to make such order as
to the whole or any part of the costs of the appeal as may seem just.

85. (1) It shall not, under any circumstances, be necessary Regulations as to
for a respondent to give notice of cross appeal, but if a respondent ¢ *PPerie:
intends, upon the hearing of the appeal, to contend that the decision **Vi*¥o1%=7*
of the Court below should be varied or altered, he shall, within such
time as may be prescribed by any general rule or by special order,
give notice of such intention to any parties who may be affected by
such contention.

(2) The omission to give such notice shall not diminish
the powers by this Act conferred upon the Full Court, but may, in the
discretion of the Court, be ground for the adjournment of the appeal,
or for a special order as to costs.

86. (1) Every notice of appeal shall stay the execution of pro- Stay of proceedings
ceedings upon the decree appealed from unless the Judge directs such ‘;;,‘;Ppe:];
execution to be proceeded with. i

(2) The Judge may (subject nevertheless to appeal as
from any other order) direct such decree or order to be carried into
execution and all proceedings to be taken thereupon as if no appeal
had been entered, which direction may be upon such terms (if any)
as to security or otherwise as to such Judge seems fit. .

87. The decrees and orders of the Court on appeal shall be Decrees how settled
settled by the Master as at present, and the Court may, in any decree 7%id. s. 76.
or order, direct what, if any, accounts shall be taken, or inquiries
made, before the Judge, and what, if any, before the Master.

88, The Judge may, on the application of any party or at his Appeal by direction
own diseretion, and on such terms, if any, as he thinks fit to impose, °f the Judee.
direct a rehearing by the Full Court of any cause, petition, motion, or > *

matter
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matter before him, and in such case it shall not be necessary to give
any notice of appeal, but nothing herein shall prejudice the right of
any party to appeal where the Judge does not give any such direction.

89. Nothing in this Act shall be construed to affect the right Appeals to Privy
of any party to appeal to His Majesty in Council from any such e
decree or order, or from any reversal or affirmance thereof.

PART VII.
CoxtEMpr oF CoURT.

90. (1) When any person, directed by any deeree or order to Order to execute
execute any deed or other instrument or make a surrender or transfer, mstruments.
has refused or neglected so to do for the space of twenty-eight days, }1v‘3,‘;1‘7-113;;';‘};,
the Court may appoint the chief clerk in equity, or some other s. 15, subs.15.
person, to execute such deed or instrument or to make such surrender
or transfer in his name, and to do all acts necessary to give validity
and operation thereto.

(2) The execution of such deed or instrument and the
surrender or transfer so made by the person so appointed shall in all
respects have the same force or validity as if the same had- heen
executed or made by the person directed by the decree or order to
execute or make the same.

(3) The Court shall make such order as may be just
touching the payment of the costs of, or attending the execution of,
any such deed, transfer, surrender, or instrument.

(4) The powers hereby conferred on the Court are in
~addition to the powers conferred by the Trustee Act, 1398.

91. (1) Where any person has been ordered by any decree or Order to deliver up
order of the Court to deliver to any person or to deposit in Court or Pooks.
elsewhere books, papers, or any other article or thing, and has refused % s 15, subs. 16.
or neglected to do so for the space of twenty-eight days any sequestrator
appointed by the Court shall have the same power to seize and take
such books, papers, writings, or other things being in the custody or
power of the person against whom the sequestration issues as such
sequestrator would have over such person’s own property.

(2) Any article or thing so seized and taken shall be dealt
with as the Court directs.

(3) The Court may make such order as to the costs of
proceedings under this section as it thinks fit.

92. (1) The Master on some day in the last week of the months Return of persons
of February, May, August, and November respectively in each year 'g;grgi‘;;;d i
shall make a return to the Judge of the persons (if any) then confined 1 w, 1v, . 36,
in prison under orders of the Court for contempt of Court together s 15, subs.7,17, 18.
with a report upon the case of each person so confined. (2)
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(2) The Court may at any time upon the application of
any person so confined or upon the receipt of such report make such
order for the discharge of any such person so confined and as to costs
incidental to such order as it thinks fit.

98. Where any person is committed to prison for non-payment Committal for non-
of any money into Court, or is kept in prison for non-payment of any pryment of meney
costs, and such person becomes bankrupt, the Court shall order his ; wm, 1v, . 36,
release from prison unless the imprisonment of such person was ss. 16,17
intended to be punitive or disciplinary and not merely to enforce the
order of the Court.

PART VIII.
Rures or Courr.

94. (1) The Judges of the Supreme Court or any three of them 44 Vie. No. 18, ss. 80,
may make general rules for the following purposes— 4.

(a) for regulating the times, forms, and modes of procedure ;

(b) for fixing the amount of all fees and allowances to officers of
the Court and solicitors in reference to any matter in equity;

(¢) for regulating the times and modes of serviece or notice
in lieu of service of all equitable process;

(d) as to the investment of cash under the control of the Court
in such stocks, funds, or securities, as may seem fit.

(e) and generally for regulating the practice of the Court and
otherwise for the effectual execution of this Act and of the
intention and object thereof.

(2) The rules and form contained in the Fourth Schedule
to this Act shall regulate the practice and procedure upon originating
summons until altered, added to or rescinded by rules of Court made
under the authority of this Act, which rules when made shall have the
same force and effect as if they had formed part of the said Fourth
Schedule.

(3) All rules made under this Act shall immediately after
the making thereof be laid before both Houses of Parliament if then
sitting, or if not within ten days after the next sitting thereof, and if
either of the said Houses shall by any resolution passed within thirty
days after such rules have been laid before it resolve that any such
rule or any part thereof ought not to continue in force, then such rule
or part shall immediately cease to be binding.

26 Vie. No. 12, s. 34.
1897, No. 11, s. 6.

SCHEDULES.
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SCHEDULES.

FIRST SCHEDULE.

i

Reference to Act. ‘

Title or Short Title.

5 Wm, IV No. 8 ‘

4 Vie. No. ¢

ro
o

5 Vie. No. 9
11 Vie. No. 27
12 Vie:.No. .1

16 Vie. No. 8

16 Vie. No. 19
21.¥Vie. No..6

22 Vie. No. 14
25 Vie. No. 9

26 Vie. No. 12
37 Nie. No.. 11
44 Vie. No. 18
55 Niei:No. 26

1897, No. 11
1900, No. 49

Extent of repeal.

An Act for adopting and applying certain
Imperial Acts.

An Act to provide for the more effectual
administration of justice in N.S.W.

Advancement of Justice ... g

An Act to render valid certain acts and
appointments and to authorise the
making of orders in infancy.

An Act to simplify and alter the law in
some respects.

An Act to diminish the delay and expense
of proceedings in the Supreme Court
in its jurisdiction as a Court of Equity
and in Infancy and Lunacy.

Trustee Act, 1852 ...

An Act for further facilitating the pay-
ment of debts out of real estate.

The Equity and Banco Business Expe-
diting Act.

An Act to amend the law in certain

respects.

Trust Property Act

An Act to amend the law of arrest
The Equity Act of 1880 ...

The Judicial Offices Act ... 3
Service of Equitable Process Act of 1897
Supreme Court Procedure Act, 1900

So much of the Act as
adopted the Imperial
Acts, 11 Geo. IV and 1
‘Wm. 1V, cc. 36 and 47,
and the unrepealed por-
tion of 11 Geo. IV and
I Wm. IV, c. 65.

Section 22.

Section 14,
The whole.

Section 8.

The whole.

The unrepealed portion.

The whole Act.
Sections 1, 2, 3.
The unvepealed portion.

Section 84 and sec-
tions 66-70 (inclu-
sive).

Section 7.

The unrepealed portion.

Section 4,

The whole.

Sections10,11,and the
Schedule, except rule
one thereof.

SECOND SCHEDULE.

, the day of , wn the year one
thousand nine hundred and

To the within-named A.B.—

TAkE notice that the within-named plaintiff, EF. [or, where there is more than one
plaintiff, plaintiffs E.F. and C.D.], has (or have) commenced a suit against you in the
Supreme Court of New South Wales in its Equitable Jurisdiction by the within statement
of claim, and you are required, within days after the service hereof on you,

exclusive of the day of such service, to cause an appearance to be entered for you in the

Equity

23
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Equity Office of the said Supreme Court, at Chancery-square, in the city of Sydney, in
the State of New South Wales, to the within statement of claim. And you are also
required at the same time of entering your appearance to file in the said Equity Office a
memorandum stating in effect that you dispute, in whole or in part, the plaintiff’s claim
(specifying which part), or that you submit to such decree or order as the Court thinks
fit to make, or that you disclaim all right, title, and interest in the subject matter of
the within statement of claim.

Nore.—If you neglect to enter an appearance, or to file a memorandum as above mentioned, you
will be subject to such order as the said Court thinks fit to make in your absence.

(Signed) E.F., Plaintiff,
or, Y.Z., of
Solicitor for the Plaintiff,

THIRD SCHEDULE.
Epwarpus R.
To the within named defendant, A.B.,—
Greeting :—
‘WE command you that, within days after the service hereof on you, exclusive
of the day of such service, you cause an appearance to be entered for you in the Equity
Office of our Supreme Court, at Chancery-square, Sydney, in the State of New South
Wales, to the within statement of claim. And that you do at the same time of entering
your appearance file in the said Equity Office a memorandum stating in effect that you
dispute, in whole or in part, the plaintiff’s claim (specifying which part), or that you
submit to such decree or order as the Court thinks fit to make, or that you disclaim
all right, title, and interest in the subject matter of the within statement of claim.
Witness the Honorable A.B., the Chief Judge in Equity, at Sydney, the
day of , in the year one thousand nine hundred and
and in the year of our reign.
Nore.—If you neglect {o enter your appearance, or to file a memorandum as above mentioned, you
will be subject to such order as the Court thinks fit to make in your absence.

b

FOURTH SCHEDULE.
Rules of Court for Originating Summons.

1. The executors or administrators of a deceased person, or any of them, and
the trustees under any deed or instrument, or any of them, and any person claiming to
be interested in the relief sought as creditor, devisee, legatee, next of kin, or heir-at-law
of a deceased person, or as cestui que trust under the trusts of any deed or instrument,
or as claiming by assignment or otherwise under any such creditor, or other person as
aforesaid may take out as of course an originating summons returnable in chambers in
equity for such relief of the nature or kind following as may by the summons be
specified and as the circumstances of the case may require, that is to say, the determi-
nation without an administration of the estate or trust, of any of the following questions
or matters:—

(a) any question affecting the rights or interesis of the person claiming to be
creditor, devisee, legatee, next of kin, or heir-at-law, or cestui que trust;

(b) the ascertainment of any class of creditors, legatees, devisees, next of kin, or
others;

(¢) the furnishing of any particular accounts by the executors or administrators or
trustees, and the vouching (when necessary) of such accounts;

(d) the payment into Court of any money in the hands of the executors or
administrators or trustees;

(¢) directing the executors or administrators or trustees to do or abstain from
doing any particular act in their character as such executors or administrators or
trustees;

(f) the approval of any sale, purchage, compromise, or other transaction ;

(7)

24
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(g) the determination of any question arising in the administration of the estate

or trust.
2. Any of the persons named in the last preceding rule may, in like manner, Administration cn
apply for and obtain an order for— origina‘ing summ ons,

() The administration of the personal estate of the deceased ;
(6) The administration of the real estate of the deceased ;
(¢) the administration of the trust.

3. The persons to be served with the summons under the last two preceding Partios
rules in the first instance shall be the following, that is to say—

A. Where the summons is taken out by an executor or administrator or trustee —

(a) for the determination of any question under subsections (a), (¢), (), or (¢)

of rule 1,the persons or one of the persons wlose rights or interests are
sought to be affected ;

(b) for the determination of any question under subsection (4) of rule 1, any

member or alleged member of the class;

(¢) for the determination of any question under subsection (¢) of rule 1, any

person interested in taking such accounts;

(d) for the determination of any question under subsection (d) of rule 1, any

person interested in such money ;

(e) for relief under subsection (a) of rule 2, the residuary legatees, or next of

kin, or some of them ;

(.f) for relief under subsection (b) of rule 2, the residuary devisees, or next

of kin, or some of them ;

(g) for relief under subsection (¢) of rule 2, the cestuis que trust or some of them;

(k) if there are more than one executor or administrator or trustee, and they do

not all concur in taking out the summons, those who do not concur.
B. Where the summons is taken out by any person other than the executors,
administrators, or trustees, the said executors, administrators, or trustees.

4. Any mortgagee or mortgagor, whether legal or equitable, or any person Foreclosure, &c., 01
entitled to or having property subject to a legal or equitable charge, or any person originatingsummons.
having the right to foreclose or redeem any mortgage, whether legal or equitable, may
take out, as of course, an originating summors returnable in Chambers in Equity for
such relief of the nature or kind following as may by the summons be specified and as
the circumstances of the case may require, that is to say—delivery of possession by the
mortgagor, foreclosure, payment of the mortgage debt and foreclosure, sale, redemption
reconveyance, delivery of possession by the mortgagee.

5. The persons to be served with the summons under the last preceding rule Parties.
shall be such persons as under the existing practice of the Court in Equity would be the
proper parties to a suit for the like relief as that specified by the summons.

6. A vendor or purchaser of real or leasehold estate, or their representatives Originatingsummons
respectively, may take out, as of course, an originating summons, returnable in Chambers for decision of
in Equity, in respect of any requisitions or objections, or any claim for compensation, or duestion between
any other question arising out of or connected with the contract (not being a question ‘)f:t]ﬁ:\;ld
affecting the existence or validity of the contract), and the Judge shall make such order : il
upon the application as appears just, and shall order by whom all or any of the costs of
and incident to the application shall be borne and paid.

7. The Judge may direct such other persons to be served with an originating
summons, as they or he may think fit.

) 8. () Any person claiming to be interested under a deed, will, or otker written Construction cf
istrument, may apply, by originating summons for the determination of any question instrument on
of construction arising under the instrament, and for a declaration of the rights of the originatingsummons.
persons interested.

(6) The Judge may direct such persons to be served with the summons, as
he may think fit.

9. The parties served with an originating summons shall, before they are heard, Appearance to an
enter appearances in the office of the Master in Equity, together with an address for originatingsummons,
service, which shall not be more than one mile from the said office.
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10. The time within which a defendant within the jurisdiction shall appear to an Time for appearance,
originating summons shall be—

(a) if he resides above 200 miles from Sydney, within sixteen days ;

() if he resides above 100 miles from Sydney, within twelve days ;

(¢) in all other cases, within eight days
after service of the summens upon him, inclusive of the day of such service.

11. Applications by way of originating summons shall be supported by such Ryidence,
evidence as the Judge may require, and directions may be given, as he may think
just, for the trial of any question arising thereout. :

12. Orders made on originating summons shall be settled, passed, and entered, Settlement of orders.
and remain of record, and shall be enforced in the same manner in all respects as orders
of the Court in Equity.

13. An originating summons shall be in Form A to these rules altered to meet Form of summons.
the circumstances of the case.

14. So soon as the defendants have appeared to an originating summons, or have Appointmeit for
made default in so appearing within the time limited, the plaintiff shall take out in the hearing of summons.
Equity Office an appointment, before the Judge, for the hearing of the summons, and
shall give the defendants who have appeared two clear days’ notice of the date of such
appointment. If the plaintiff does not take out such appointment within seven days
after the defendants have appeared, or made default, as the case may be, any defendant
who has appeared may take out such appointment, and shall give two clear days’
notice of the date of such appointment to the plaintiff and the other defendants

who have appeared.
Torm A.

In the Supreme Court of New South Wales, No.
in Bquity.

In the matter of the will of, &e. ;
or

In the matter of the estate of, &e. ;
or

In the matter of the trusts of, &e. ;
or

In the matter of the indenture of mortgage dated; &e. ;
or

In the matter of the contract for sale, dated, &e. ;

or as the case may be
Between A.B., plaintiff, and C.D., defendant.

Originating Summons.

Let of [residence and description] within days
after service of this summons upon him, inclusive of the day of such service, cause an
appearance to be entered for him to this summons which ix issued upon the application
of " of [residence and description] who claims to be gsf(zle the
nature of the claim] for the determination of the following questions [or for the following
order] :—

[State the questions or proposed order.]
_ Appearances may be entered in the office of the Master in Eiquity, Chancery-square,
Sydney.
Dated the day of , one thousand nine hundred and
This summons is taken out by the abovenamed [or by the
solicitor for the abovenamed il

Nore.—If the defendant does not enter an appearance within the time and at the place above
mentioned such order will be made and proceedings taken as the Judge thinks fit and expedient.

Sydney : William Applegate Gullick, Government Printer,—1901.
[1s. 6d.]




Memo. and Certificate to accompany the Equity

Bull.

Turs Bill consolidates the whole or parts of the following Statutes :—

5 Wm. IV No. 8 (adopting 11 Geo. 1V and 1 Wm. 1V, caps.
36, 47, and 65) ;

4 Vie. No. 22;
5 Vie. No.

11 Vie. No.

12 Vie. No.

16 Vie. No. ¢

16 Vie. No.

21 Vie. No. 6

22 Vie. No.

25 Vie. No.

26 Vie. No.

37 Vie. No.

44 Vie. No. 18;

55 Vie. No. 26;

1897, Nozlil.

1500, No. 49.

The Imperial Act 11 Geo. IV and 1 Wm. 1V, ¢. 36, which was adopted by 5
Wm. 1V No. 8, has been almost entirely omitted as obsolete. The parts which are
considered fo have any existing efficacy are preserved in clauszes 90, 91, 92 and $3.
16 Vie. No. 8 has been found to be entirely obsolete, and sections 3 of 22 Vie. No. 14,
and 8 of 12 Vic. No. 1 are omitted as unnecessary, the ground being fully covered by the
cxisting rules of Equity procedure. Section 55 of 16 Vie. No. 19, providing for the
investment of particular moneys in Court, has been treated as superseded by the more
general terms of s. 3L of the Trust Property Act (26 Vie. No. 12). Sections 17, 56, and
G4 of 44 Vie. No. 18 are also unnecessary.

Clause 6. The doubt under the original section as to the number of judges who
might sit bas been here cleared up.

Olause 18. In redrafting the provisions of the antiquated sections here dealt
with, the analogy of the procedure under the Trustee Act (under which most cases of
this kind arise) has been followed.

Clause 22. The provisions of the original section as to the form of the statement
of claim are now left to the rules.

Clause 23 (g). The words “ executor, administrator” have been added in conse-
quence of the Probate Act.

Olause 28. The words ““ or other proceeding ” are added to supply an omission,

COlause 30 (¢). The unnecessary word “ principal ”” is omitted.

Clause 36. The original section, by oversight, said nothing about “submitting »
or “disclaiming” and these cases had accordingly to be provided for by rules. They
are now included in the clause.

Olause 37. A doubiful point is settled by adding the words “and defence to
counter claim ”

Clause 38. This clause, as drawn, gives what is considered to be the proper
practice under the former Act and rules, and is approved by the Chief Judge in Equity.
80190 c82—a
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Discovery ; clauses 41-47. The right to discovery probably already extends, as it
certainly should do, to “ proceedings ” as well as “ suits,” but t{he matter is now made
certain.

Clauses 41, 42. Plaintift’s and defendant’s interrogatories are made uniform. The
“ coneise statement ” mentioned in section 23 is useless.

Olause 48. Some very confused wording in the original section has been here
amended.

Olauses 51 to 56 inclusive under heading “Trial.” The wording of these has been
remodelled.

Olause 57 (2). Section 41 of the original Act covered much the same ground as
section 40. This clause gives the sense of both.

Clause 60. The section and the rules have been brought into agreement with
cach other.

Clause 62 (1). Under the wording of the original section 43 it would appear that
no one defendant could admit a document unless all the parties were competent to
make admissions. This is now remedied.

Olause 68. The words “if the cause is otherwise in a state to allow of an amend-
ment,” which have been found to hamper the beneficial operation of the clause, have
been omitted, and the matter left to the discretion of the Judge.

Clauses 90, 91. See note to clause 18.

Clause 92. The sections here consolidated prescribe a practice inapplicable to
New South Wales, and which has never been followed here, but also contain provisions
which are considered to be material, and are, therefore, here preserved.

Fourth Schedule : Rule 14. The right of defendants to prevent questions from
being hung up for an indefinite time has been made clearer.

I must express the great obligation T am under in this important consolidation to
the Chief Judge in Equity, Mr. Justice A. H. Simpson. He has found time to go over
the Bill, and has considered the various points noted above (all of which have his
approval), and has made valuable suggestions. The Bill is therefore fortified by his
weighty authority.

I certify that, except as aforesaid, this Bill solely consolidates, and in no way
alters, adds to, or amends the law as contained in the statutes therein consolidated.

CHAS. G. HEYDON,
Commissioner for the Consolidation of the Statute Law.




Equity Bill.

TasLE showing how the sections of Acts consolidated have been dealt with.

Section of Section of
Repealed Acts. | Consolidated Aect. Fiidnks,
11 GeorcEk 1V and 1 Winnram IV, c. 36 (adopted by 5 Winntasm IV, No. 8).
1-14 Obsolete and inapplicable.
15:01=26) 2 = Obsolete.
15 (7) 92 (1) Adapted.
15 (8-14) Obsolete.
15 (15) 90 Adapted.
15 (16) 91 Adapted.
15 (17, 18) 92 Adapted.
18- C19) Lt aiidaua, See Equity Rule 193.
15 (20) Obsolete.
16, 17 93 Adapted.
18=20 |5 e Inapplicable.
il et Unnecessary ; see the Interpretation Act.

11 GeorGE IV and 1 Winntanm IV, c. 47 (adopted by 5 Wintiax ¥V No. 8).

1=0oec i et Spent ; all rights acerued thereunder are preserved
by the Interpretation Act.
10 Obsolete.
4,12 18
b Sl e Inapplicable.

11 GrorGE IV and 1 Wrnniam IV, c. 65 (adopted by 5 Wirriaxm 1V No. 8).
32, 35, 43, 44| 19 I

4 Vicrorra No. 22.

2 L l
5 Vicroria No. 9.
14 o mhmn | Spent.
11 Vicrorta No. 27.
1 Validating.
2 4
12 Vicroria No. 1.
8 fs e s e | See Equity Rule 27.
16 Vicrorra No. 3.
1-18 Special Case procedure is now obsolete.
RIEERE . e Provisions now obsolete since 26 Vie. No. 12; possibly
repealed in effect by repeal of 26 Vie. No. 12, s.
37 in 44 Vie. No. 18.
26 57 Identical with 44 Vie. No. 18, s. 41.
27-32 Obsolete.
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Section of Section of
Repealed Acts. | Consolidated Act.

Remarks,

16 Vicrorra No. 1.

55 94 (1) (d) | cf. 26 Vie. No. 12, 5. 34.
21 Vicroria No. 6.
kd | 18 | 1
22 Vacrorra No. 14.
12 | Spent.
RS e s | See Equity Rule 27. F
25 Vicroria No. 9.
e ‘ Al Only so far as relates to Master in Equity.
26 Vicrorra No. 12.
31 121 (1), (%),94 (d) |
DGO e e . These sections have no further operation, as all the
sections of the Trust Property Act to which they
relerred, have been repealed.
37 Vicrorta No. 11.
27 % | Unnecessary since Bankrupley Act.
44 Vicrorra No. 18. -
4 4 | Part in Supreme Court and Circuit Courts Act, 1900,
2 REEr ey Supreme Court and Cirenit Conrts Act, 1900.
3 ‘ : ‘
& 8 i
e 6 }
6 | 22 ‘
7 i 23
8 24
9 25
10 26
i1 27
12 28
13 29
14 32 3
15 34
16 35
PR e See Rt | Obsolete.
18 36
19 37,41 %
20 37,38
21 39
22 40
26 42, 44, 45
24 43
25 46,76
26 47,76
27 50
28 48
29 48




Section of

Repealed Acts.

l

Section of
Consolidated Act.

Remarks.

40,

30

|

44 Vicrorra No. 18—continued.

49
56, 57, 59, 60

9, 51

51

51,52

52,53, 54

51,53, 54

51

55, 56

58

57

61

62

66
7
63
61
G5, 76
10
70
12
13
1E

Repealed by Witnesses Examination Act, 1900.

Unnecessary.

Omitted as unnecessary.
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Section of Section of
Repealed Acts. | Consoliduted Act. Remarks.

55 Vicroria No. 26.

I

1897~ No. 11.

| Short title.
Repealing section.

33 (3), 95
3 | Part covered by s. 106 of the Lunacy Act, 1898.

SO OUE N

1900. No. 49.

16051 o
11

170
Schedule |
Rules 2-15 ‘ Fourth Schedule
and form ';




Legislative Council,

No. . LIOL,

A BlILL

For consolidating enactments relating to the practice, pro-
3 B
cedure, and powers of the Supreme Court of New South
Wales in its equitable jurisdiction.

| Mr. WisE ;—21 August, 1901.]

BE it enacted by the King’s Most Excellent Majesty, by and with
the advice and consent of the Legislative Council and Legislative
Assembly of New South Wales in Parliament assembly, and by the

authority of the same, as follows :—
1. This Act may be cited as the “ Equity Act, 1901,” and is sh-rt tite.

divided into Parts as follows :—
PART I.—INTERPRETATION.—s. 3.
PART IL.—TuE ConstiTuTIiON OF THE COURT.—ss. 4—7.
PART III.—JURISDICTION AND SPECIAL POWERS OF THE COURT.
Division 1.—Co-ordinate jurisdiction with Common Law
Courts—ss. 8, 9.
DivisioN 2.—Various powers of the Court.—ss. 10-19.

DivisioNn 3.—Jurisdiclion in chambers.—ss. 20, 21,
c 82—A : PART




Repeal of Acts,
First Schedule.

Interpretation.

44 Vie. No. 18, ss.
3, 82,

55 Vie. No. 26, s. 4.

1897, No. IT's. 7

11°Vie. No. 27, B::2.

Laquity.

PART IV.—PROCEDURE.—ss. 22-70.
PART V.—TaE MASTER IN EQUITY.—ss. 71-80.
PART VI.—APpPEALS TO THE FULL COURT.—ss. 81-89.
PART VIL—CoxteEMPT OF COURT.—ss. 90-93.
PART VIII.—Rures or Courr.—s. 94.
2. (1) The Acts mentioned in the First Schedule to this Aect
are, to the extent therein mentioned, hereby repealed.

(2) All rules of Court made under the authority of any
provision so repealed and in force at the commencement of this Act
shall be deemed to have been made and to be in force under the
authority of this Act.

(3) The Master in Equity in office at the passing of this Act
shall continue in office as if this Act had been in force at the time of
his appointment, and he had been appointed hereunder.

(4) This repeal shall not affect any suit, matter, or pro-
ceeding now pending in the Court, but the same shall be continued
under the provisions of this Act.

RARR L
INTERPRETATION.

8. In the interpretation of this Act, unless the context or
subject matter otherwise indicates or requires,—

The words “the Court” mean the Supreme Court in equity holden
before the Judge, or any other Judge lawfully exercising
the jurisdiction of the Judge, or in cases on appeal before
the Full Court.

The words ¢ the Judge” mean the Chief Judge in Equity.

The words “ the Master”” mean the Master in Equity.

The words “ statement of claim ” include information.

The expression ““equitable process’ includes statement of claim,
petition, motion, summons, decree, order, and generally any
other document of which service is required to be effected in
any proceeding before the Court.

The word ¢ affidavit ”” includes affirmation, statutory declaration,
and attestation of honour.

The word “ preseribed ”” means preseribed by rules of Court.

A reference to the jurisdiction “in equity ” includes the jurisdic-
tion of the Supreme Court in all matters relating to the
appointment of guardians of infants and their estates.

PART
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PARD 3L,
Ture CoNSTIIUTION OF THE COURT.

4, (1) The jurisdiction of the Supreme Court in equity including Appointment and
all matters relating to the appointment of guardians of infants and g‘l’lgefiﬁfcﬂ‘lﬁfh“’f
their estates shall be exercised by the Judge. 11 X%ic. No. 27“:. 2.

(2) The Supreme Court shall be holden by the Judge for 4 vie xo. 18, s. 1.
the determination of all proceedings in equity, and the disposal of
motions and matters in relation thereto.
(8) Every decree or order of the Judge made in equity
shall (unless appealed from in manner hereinafter provided) be as
valid and binding as if made by the I'ull Court.

5. The Judge in Bankraptey shall have the like powers and Judge in bankruptey
jurisdiction in all respects as are herein vested in the Judge, subject ;‘;b‘ﬁi{ “%g:‘:(fq;“;*' '
nevertheless to the like appeal ; and when exerecising such jurisdiction = 777"
and powers or any of them the Judge in Bankruptey shall be styled
Judge in Equity.

6. (1) In any suit or proceeding the Judge may sit with the Two Judges may
assistance of any two other Judges of the Supreme Court. N

e o7 44 Vie. No. 18, 8. 5.

(2) In every such case the decision of the majority shall be
taken to be that of the T'ull Court.
; 7. (1) The Court may in every case obtain the assistance of Assistance of
conveyancing counsel, accountants, merchants, engincers, actuaries, SR Rtets:
or other scientific persons the better to enable it to determine any iy
matter at issue in any suit or proceeding and may act upon the
certificate of any such person.

(2) The allowance in respect of fees to such persons shall
be regulated by the Master, subject to an appeal to the Court.

PARTDIIT:
JURISDICTION AND SPECIAL POWERS OF THE COURT.
DivisioN I.—Co-ordinate jurisdiction with common law Courts.

8. In any suit or proceeding in equity wherein it may be Power to decide
necessary to establish any legal title or right as a foundation for relief il bicles, .
the Court shall itself determine such title or right without requiring 7%%**
the parties to proceed at law to establish the same, and whenever any
question now cognizable only at law arises in the course of any
proceeding before it the Court shall have cognizance thereof as
completely as if the same had arisen in a court of law, and shall
exercise in relation to such title, right, or question all the powers of
the Supreme Court in its Common Law jurisdiction, and no suit in
equity shall be open to objection on the ground that the remedy or
appropriate remedy is in some other jurisdiction,

9‘
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Power to Court to
award damages in
certain cases.

41 Vie, No. 18, s. 32,

Declarations of right.

1bid. s. 50.

Deeree for adminis-

tration discrctionary.

1900, No. 49, s. 11.

Court may direct a
sale in foreclosure
suits,

44 Vic. No. 18, &, 52.

Dispensing with
references in certain
cases of account.

Ibid, s. 53.

Books may be
declared prima facie
evidence of account.

Tbid,

Lquity.

8. In all cases in which the Court has jurisdiction to entertain
an application for an injunction against a breach of any covenant,
contract, or agreement, or against the commission or continuance of
any wrongful act or for the specific performance of any contract,
covenant, or agreement the Court may award damages to the party
injured either in addition to or in substitution for such injunction or
specific performance.

DrvisioN 2.—Various powers of the Court.

10. No suit shall be open to objection on the ground that a
merely declaratory decree is sought thereby, and the Court may make
binding declarations of right without granting consequential relicf.

11. It shall not be obligatory on the Court or Judge to
make a decree or order whether on summons or otherwise for the
administration of any trust or of the estate of any deceased person if
the questions between the parties can be properly determined without
such decree or order.

12. Inany suit for the foreclosure of the equity of redemption in
any property, the Court may, upon the request of the mortgagee or any
subsequent encumbrancer, or of the mortgagor, or any person claiming
under them respectively, direct a sale of such property instead of a fore-
closure on such terms as the Court may think fit, and without previously
determining the priorities of encumbrances or giving time to redeem :

Provided that if such request be made by any such subsequent
encumbrancer, or by the mortgagor, or any person claiming under them
respectively, the Court shall not dirvect any such sale without the consent
of the mortgagee or the person claiming under him unless the party
making such request shall deposit in Court a reasonable sum to be
fixed by the Court for the purpose of securing the performance of such
terms as the Court may think fit to impose on him.

18. (1) Inall cases of account either party may by consent or by
leave of the Court file a statement of facts before or at the hearing of any
suit, petition, motion, or matter verified by affidavit; and where the
amount is capable of being ascertained without difficulty from the
pleadings or evidence, or by such statement of facts, the Court may adjust
the same and decree accordingly without further Inquiry or reference,

(2) Where the account cannot be so adjusted, the Court
may give such special directions as may seem expedient with respect
to the mode in which the account shall be taken or verified, which
directions may be given either by the decree or order directing such
account, or by any subsequent order.

(3)_ The Court may direet that in the taking of any account
the books in which the same has been kept shall be taken as primé facie
evidence of the truth of the matters therein contained with liberty to
the parties interested to take such objections thercto as they may be
advised, 14.

Al
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14. If in any suit instituted in relation to real estate it appears Sales may be directed
to the Court that it will be expedient that the same or S ¥ Dyl "o'ore deaces,
thereof should be sold for the purposes of such suit, the Court e bl oy
at any time direct the same to be sold, and such sale shall be as valid
as if directed to be made by a decree or decretal order on the hearing,
and any party to the suit in possession of such estate or in receipt of
the rents and profits thereof shall deliver up such possession or receipt
to the purchaser or such other person as the Court directs.

16. Where any real or personal property is the subject of any Ailowance to parties
proceeding in equity, and the Court is satisfied that the same will be b2t ol
more than sufficient to answer all the claims thereon which ought to ;35 ¢ &5
be provided for in such proceeding, the Court may, at any time after
the commencement of such proceeding, allow to the parties interested
therein, or any of them, the whole or part of the annual income of such
real property or a part of such personal property or of the income
thereof up to such time as the Court directs, and for that purpose may
make such orders as may appear expedient.

16. (1) An injunction may be granted or a receiver appointed Injanctions and
by an interlocutory order of the Court in all cases in which if appears Teceivers.
to the Court to be just or convenient that such order should be made, £%- = 57.
and whether there be a prayer for an injunction or receiver or not, and
any such order may be made either unconditionally or upon such terms
and conditions as the Court thinks just.

(2) If aninjunction is asked ecither before or at or after the Injunction to
hearing of any suit or matter to prevent any threatened or Bpipaes b Taske.
hended waste or trespass, such injunction may bhe granted whether the
person against whom such injunction is sought is or is not in possession
under any claim of title or otherwise, or (if out of possession) does or
does not claim a right to do the act sought to be restrained under any
colour of title, and whether the estates claimed by both or by either of
the parties are legal or equitable.

17. Service upon any person of the decree or order directing Sesvice of order for
such injunction or notice thercof shall have the same effect as the W
issuing of a writ of injunction and signing and filing of a docquet 1%4- - 8.
and service of the writ upon such person had previously to the first
day of September, one thousand eight hundred and cighty, and there-
upon the plaintiff shall be entitled to all such remedies as he was
entitled to under the practice in force at the last-mentioned date.

18. (1) In any suit in which the Court declares that any real Sules and mortgages
estate of a deceased person is liable to any debt of such person ‘the for.psymentof debts.
Court may direct that the amount of such debt be raised by mortgage %keguévs‘;“‘i}vg’z"
or sale of such real estate. 21 Vi, Ne. 6,28, 1,

(2) Tor the purpose of effecting any sale or mortgage so 2 3.
directed, the Court may name some person to execute the necessary
conveyances, mortgages, or other documents; and any conveyance,

mortgage,




Court may apply
dividends of stock
belonging to infants
fortheir maintenance
11 Geo. TV, and

1 Wm. IV, 'c. 65,
ss. 32, 35, 44.

Costs.
44 Viec. No. 18, s. 78.

Business to e
disposed of in
chambers.
Ibid. ss. 61, 62.

26 Vie. No. 12, s. 34.

LEquity.

mortgage, or other document exccuted by such person shall be as
effectual in all respects as if such person were of full age and seised
or possessed of the fee simple or other whole interest and estate so to
be sold or mortgaged.

(3) Where any such sale or mortgage is made the surplus
(if any) of the money raised thereby, after defraying the debt and all
legal costs and expenses, shall be considered for all purposes as
unconverted real estate.

19. (1) When an infant is beneficially entitled to the whole or
part of any stock, fund, annuity, security, or sum of money transferable
in books kept by any company or society, the Court may order all or
any part of the dividends or interest due or to become due in respect
thereof to be paid to any guardian of such infant, or to any other
person it may deem fit, for the maintenance and education or otherwise
for the benefit of such infant, such guardian or other person to be
named in the order directing payment.

(z) The receipt of such guardian or other person for such
dividends or interest shall be as effectual as if such infant had attained
the age of twenty-one years and had signed and given the same.

(3) The Court may order that the costs of applications
under this section he paid out of the fund, annuity, security, sum of
money, or the dividends or interest arising therefrom, or out of any
moneys in Court in which such infant is interested in such manner as
the Court thinks proper.

(1) This section shall be a full and complete indemnity to
all companies and societies, and their officers and servants, for all acts
and things done or permitted to be done pursuant thereto.

20. The Court may in any case award costs as between solicitor
and client.

DivisioN 3.—Jurisdiction in Chambers.

21. (1) The business to be disposed of by the Judge in chambers
shall consist of such of the following as he thinks would be more
conveniently so disposed of, namely :—

(a) Applications for time;

(b) Applications for leave to amend ;

(¢) Applications for discovery;

(d) Applications for determining the mode of trial, and settling
the questions to be tried ;

(e) Applications relating to the conduct of any suit or matter;

(/) Applications relating to the guardianship or maintenance of
infants ;

(9) Matters connected with the management of property ;




Equity. 7

(%) Applications for the investment or alteration of the state of
investment of any funds held in Court upon trust in any cause
or matter;

(¢) Such other matters as in the opinion of the Judge may
advantageously and with propriety be heard in chambers.

(2) The Judge shall fix the times for sitting in chambers,
and when so sitting shall have the same powers and jurisdiction as in
open court.

(3) The Judge while sitting in open court may adjourn for Adjournment from
hearing in chambers, or while sitting in chambers may adjourn for 0wt to chambers.
hearing in open court, any case before him which he may think would ** Vi ¥ 15* "
better be heard in chambers or in open court as the case may be.

PART TV.
PROCEDURE.
Statement of claim.

22. (1) All suits in equity shall be commenced, save as herein- 2. s. 6.
after mentioned, by filing in the office of the Master a statement of 1920, No. 49, s. 10.
the plaintiff’s case, to be called the statement of claim, in the form
and manner prescribed.

(2) Rules of Court may be made under this Act speci-
fying in what cases persons seeking equitable relief may apply for such
relief by way of originating summons in chambers and providing for
the course of procedure thereon.

(3) Where any Act provides that applications thereunder
may be made to the Court or Judge such applications shall be made
in the manner (if any) provided for by such Act..

23. It shall not be competent to any defendant to take any Rules as to parties.
objection for want of parties in any case to which the rules next 41 Vie. No.18,s.7.
hereinafter set forth extend, and such rules shall be taken as part of
the law and practice of the Court :—

() Any legatee, devisee, or next of kin may, without serving
the remaining legatees, devisees, or next of kin, have a decree
for the administration of the real and personal estate of a
deceased person.

(b)) Any omne of several cesluis que t{rust under any deed or
instrument may, without serving any other of such cestuis que

trust, have a decree for the execution of the trusts of the deed
or instrument. ()
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(¢) In all cases of suits for the protection of property pending
litigation and in all cases in the nature of waste one person
may sue on hehalf of himself and of all persons having the
same interest.

(d) Any executor, administrator, or trustee may obtain a decree
against any one legatee, next of kin, or cestuis que trust for
the administration of the estate or the execution of the trusts.

(e) In all the above cases the Court may require any other persons
to be made parties to the suit, and may give the conduct of
the suit to such person as it may deem proper, and may
make such order in any particular case as it may deem just
for placing the defendant on the record on the same footing
in regard to costs as other parties having a common interest
with him in the matters in question.

(/) In all the above cases the persons who, according to the
practice of the Court previously to the first day of er‘[omber
one thousand eight hundred ‘and eichty, would have been
necessary parties to the suit, shall be served with notice of
the decree, and after such notice they shall bhe bound by the
proceedings in the same manner as if they had been originally
made parties to the suit, and they may by an order of course
have liberty to attend the proceedings under the deeree, and
any party so served may within the prescribed time apply to
the Court to add to the decree.

(¢9) In all suits concerning real or personal estate vested in an
exccutor, administrator, or trustee under a will, intestacy,
scttlement, or otherwise, such executor, administrator, or
trustee shall represent the persons beneficially interested in
the same manner and to the same extent as the executors or
administrators in suits concerning personal estate represent
the persons beneficially interested in such personal estate,
and in such cases it shall not be mecessary to make the
persons beneficially interested parties to the suit, but the
Court may upon consideration of the matter on the hearing
if it thinks fit order such persons or any of them to be mado

partleq
Absence of personal 24. (1) If in any suit or proceeding in equity it appears to tl}e
representative. Court that any deceased person who was interested in the matters in

41Vie. No.18,s.8.  guestion has no legal personal representative, the Court may cither
proceed without any person representing the estate of such deceased
person or appoint some person to represent such estate for the purposes
of the suit or proceeding on such notice (if any), as the Court shall
think fit, either specially or generally by public advertisement.
(2) Every order made in reference to the matter and every
order consequent thercon shall bind the estate of such deceased person
in
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in the same manner as if there had been a duly constituted legal
personal representative of such deceased person and such representative
had been a party to the suit or proceeding and had appeared and sub-
mitted his rights and interests to the protection of the Court.

25. (1) No suit shall be dismissed by reason only of the Misjoinder of
misjoinder of persons as plaintiffs, but wherever it appears to the Zﬂ“;};‘;ﬁ;o Tt
Court that, notwithstanding the conflict of interest in the co-plaintiffs, e deing A
or the want of interest in some of the plaintiffs, or the existence of
some ground of defence affecting some of the plaintiffs, the plaintiffs
or some of them are entitled to relief, the Court may grant such relief
and modify its decree according to the special circumstances, and for
that purpose may direct such amendments (if any) as may be necessary,
and at the hearing, before such amendments are made, may treat any
of the plaintiffs as if they were defendants in the suit and the other
plaintiff's were the only plaintiff's on the record.

(2) Where there is a misjoinder of plaintiffs, and the
plaintiff having an interest has died leaving a plaintiff on the record
without an interest, the Court may at the hearing order the suit to
stand revived, as may appear just, and proceed to the decision of the
suit if it sees fit, and may give such directions as to costs or otherwise
as to the Court seems meet.

26. (1) The Court may adjudicate on questions arising between Absence of persons
parties, notwithstanding that they may be some only of the parties nterested.
interested in the property respecting which the question may have 7% = 10
arisen, or that the property is comprised with other property in the
same instrument, without making the other parties interested in the .
property or interested under the same instrument parties to the suit
and without requiring the whole trusts and purposes of the instrument
to be executed under the direction of the Court and without taking the
accounts of the trustees or other accounting parties or ascertaining
the particulars or amount of the property touching which the question
may have arisen.

(2) If the Court is of opinion that the application is
fraudulent or collusive, or for some other reason ought not to be
entertained it may refuse to make the order prayed.

27. It shall not be necessary that every defendant to the state- Defendunt not
ment of claim shall be interested as to all the relief thereby prayed for, (e * o ot
but the Court may make such order as appears just to prevent any rzi. s 11.
defendant from being embarrassed or put to expense by being required
to attend any proceedings in such suibt in which he has no interest.

28. Before the name of any person is used in any suit or other As to next friend
proceeding as next friend of any infant, married woman, or other 4 relater.
party, or as relator in any information, such person shall sign a written 7% * 1%
authority to the solicitor for that purpose, and such authority shall be
filed with the statement of claim, petition, motion, or summons, as the
case may be. Service.
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Service.

Srerise ol slatimgnt 29. No writ of subpana or other process to appear to and answer
11 Vio No. 18 s 15, A0y statement of claim shall be required; but a copy of the statement
1807, No. 11, 5. 6. Of claim, stamped with the seal of the Court, and endorsed as herein-

after directed, shall be served in the preseribed manner. '
Service out of the 30, The Court or the Judge may allow the statement of claim
NEpE. or any other equitable process in any suit or proceeding to be served
1897, No. 11, 5. 3. S

out of the jurisdiction whenever—

() the suit or proceeding, wholly or in part, concerns land or
hereditaments situate within the jurisdiction, or any charge,
lien, judgment, or incumbrance thereon ; or

(b) any Act, deed, will, contract, obligation, or liability affecting
land or hereditaments situate within the jurisdiction is sought
to be construed, rectified, set aside, or enforced in the suit or
proceeding ; or

(¢) the relief sought in any suit or procecding in respect of the
person to be served, wholly or in part concerns any money
vested in any Government stocks or funds, or in the stocks
or shares of any corporation, company, or society registered
within the jurisdiction,or deposited with any such corporation,
company, or society, or the interest, dividends, or produce of
such money ; or

(d) any relief is sought against any person domiciled or ordinarily
resident within the jurisdiction ; or

(e) the suit or proceeding is for the administration of the estate
of any deceased person who at the time of his death was
domiciled within the jurisdiction, or for the execution (as to
property situate within the jurisdiction) of the trusts of any
written instrument of which the person to be served is a
trustee which ought t> be executed according to the law of
New South Wales, or for the appointment or removal of any
trustee of such trusts; or

(/) the suit is founded on any breach or alleged breach within
the jurisdiction of any contract wherever made which (in
respect of the matter as to which relief is sought) ought,

. according to the terms thereof, to be performed within the
jurisdiction ; or

(9) any injunction is sought as to anything to be done or against
the doing of any act within the jurisdiction, whether damages
are or are not also sought in respect thereof ; or

(k) any person out of the jurisdiction is a necessary or proper
party to a suit or proceeding properly brought against some
other person duly served within the jurisdiction ; or 6

i
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(i) relief is sought against a person out of the jurisdiction in
respect of his membership or alleged membership in any
company or society registered within the jurisdiction.

81. (1) When leave is given to serve any statement of claim Endorsement of
upon a person out of the jurisdiction, and such person is neither a statement of cluim.
British subject nor in any British possession, such statement of claim 8% o114
shall be endorsed in the form or to the effect of the form set outin the
Second Schedule hereto.

(2) Every other statement of claim served upon any defen-
dant, whether within or out of the jurisdiction, shall be endorsed in the
form or to the effect of the form set out in the Third Schedule hereto.

82. The filing and service upon the defendant of the statement Effect of filing
of claim shall respectively have the same effect as the filing and statement of claim.
service of a bill of complaint had previously to the first day of ** el st
September, one thousand eight hundred and eighty.

83. (1) If any person is unable to effect reasonably prompt Substituted service.
service of any process the Court or Judge may in the prescribed 1897, No.11,s.5.
manner order substituted or other service to be effected or mnotice to
be given instead of service.

(2) The mere fact that the person to be served is out of
the jurisdiction shall not be considered a sufficient reason for allowing
substituted service.

(3) Where the person required to be served is out of the
jurisdiction the Court or Judge shall not make an order directing
substituted or other service or the giving of notice as aforesaid except
in cases where the Court or Judge would have power to allow service
out of the jurisdiction.

84, The plaintiff shall deliver to the defendant or his solicitor Delivering copies of
upon application for the same such a number of copies of the statement M aneab S ol
of claim as he requires upon being paid for the same at the prescribed ** Vi, o Smilhs
rate.

85. (1) Upon the amendment of any statement of claim the Amendment of
provisions hereinbefore contained with respect to filing and delivering e of clain-
copies thereof shall so far as may be extend to the statement of claim At e
as amended.

(2) Except where the rules or practice of the Court
otherwise provide a statement of claim may be amended by written
alterations therein as filed.

Appearance and statement of defence.

86. The defendant shall, when he enters an appearance to the Appearance by
statement of claim or at such later period as the Judge may allow, defendant.
file a memorandum as prescribed, disputing or submitting to the PR
plaintiff’s claim or disclaiming any interest in the subject matter of
the suit, and shall within the prescribed time file in the office of the |
Master a demurrer plea or statement of defence to the statement of J
claim, 37. q
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Form of statement
of defence.

41 Vic. No. 18, ss. 19, 20,
Facts not denied

are admitted,

Zlhid. s. 20.

Set-off and counter-
claim,

Llid. s, 21.

Court may decree in
favour of defendant.
Tbid, s. 22,

Plaintiff’s
interrogatories,
Zbid. s. 19.

Defendant’s
interrogatories.

Zbid. s. 23,

Suffiiency of
answers,

Ibid. s. 24,
Plealings fo be
cons dered.

Zhid. s. 23.

Suit for discovery.
Tbid. s. 23,

Llquity.

87. Lvery statement of defence, and defence to counter claim,
shall be verified upon cath, and shall be in the preseribed form.

88. (1) Where a party does not know whether a fact alleged in
the statement of claim or counter-claim is true or not he may in his
statement of defence state that he does not know and is not able to
admit the truth of the fact alleged. :

(2) Except as aforesaid, all facts stated in the statement of
claim or counter-claim, and not expressly and in terms denied in the
statement of defence shall be deemed to he admitted for the purpose
of the suit.

89. (1) A defendant may in his statement of defence set off or
set up by way of counter-claim against the claim of the plaintiff any
right or claim, and such set-off or counter-claim shall have the same
effect as a statement of claim in a cross suit so as to enable the Court
to pronounce a final judgment in the same suit both on the original
and on the cross claim.

(2) The Court may, on the application of the plaintiff
before the hearing, refuse permission to the defendant to avail himself
of such sat-off or counter-claim if, in the opinion of the J udge, such
set-off or counter-claim cannot be conveniently disposed of in the
pending suit, or ought not to be allowed.

40. Where in any suit a set-off or counter-claim is established
as a defence against the plaintiff’s claim, the Court may, if the
balance is in favour of the defendant, make a decree in favour of the
defendant for such balance, or may otherwise adjudge to the defendant
such relief as he may be entitled to upon the merits of the case.

Discovery.

41. The plaintiff or applicant in any suit or proceeding may by
leave of the Court, and not otherwise, file and serve interrogatories
for the examination on oath of any defendant or respondent.

42. Any defendant or respondent who has not been required
to answer interrogatories, or who has been required to answer
interrogatories and has put in a sufficient answer thereto, may by leave
of the Court and not otherwise file and serve interrogatories for the
examination on oath of the plaintiff or applicant.

43. The sufliciency, materiality, or relevancy of the answer to
any interrogatory may be determined in the prescribed manner.

44. 'The Court, in determining what interrogatories shall be
allowed or the sufficiency, materiality, or relevancy of any answer
thereto, shall have regard to the statements contained in the pleadings
of the partics filing and answering such interrogatories respectively.

45. Nothing in this Act shall be deemed to take away the right
of any person to institute a suit for the purpose of discovery.

48,
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46. The Court may, on the application of the plaintiff or production of
applicant in any suit or proceeding, make an order for the production {opumente by &
by any defendant or respondent on oath of such documents in his
possession or power relating to any matter in question in the suit or
procceding as the Court thinks right, and the Court may deal with such
documents when produced in such manner as appears just.

47. The Court may, on the application of any defendant or The like by
respondent in any suit or procceding who las not been required to plaintiffs.
answer interrogatories, or who has been required to answer interroga- /% * 26
tories and has put in a sufficient answer thereto, make an order for
the production by the plaintiff or applicant in such suit or proceeding
on oath of such documents in his possession or power relating to any
matter in question in the suif or proceeding as the Court thinks right,
and the Court may deal with such documents when produced in
such manner as appears just.

Motion for decree.

48. (1) The plaintiff in any suit may at any time after the time Proceedings on
allowed the defendant for filing a statement of defence has fiEpifags = 75 e
but before replication, move the Court upon the preseribed notice for 7% * 2
such decree or decretal order as he may think himself entitled to, and
the plaintiff and defendant respectively may file affidavits in support
of arfd in opposition to the motion so to be made, and use the same on
the hearing of such motion, and the statement of defence (if any) and

any answer to interrogatories may upon such motion be used as an
affidavit.

41 Vie. No. 18, 5. 25.

(2) Upon any such motion it shail he disceretionary with Making of such

the Court to grant or refuse the same, and to give sueh directions with e e
respect to the further prosecution of the suit as the ecircumstances 244 = 2
appear to require, and the Court may make such order as to costs as it
may think right.

Joinder of issue.

49. In suits where notice of motion for a deerce or decretal Filing replication

order has not been given, or having been given where a decree or 7bid. s. 30.
decretal order has not been made thereon, 1ssue shall be joined Dby
filing a replication in the preseribed form.

Want of prosecution.

50. Any defendant may move to dismiss a suit for want of Dismissal of suits for
prosccution at such times and under such circumstances and subjoct ®etdfiplosvutiog.
to such restrictions as may be prescribed. {7 O

Trial.

61. (1) The evidence to be used at the hearing of any suit Trial of issues.
shall be taken before the Judge sitting in open Court without a jury. Zbid. ss.33, 34,36,

(2) 37.
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44 Vic. No. 18, s. 32.

Jury how summoned.
Ibid. ss. 34, 35.

New trials, &e.
Tbid. ss. 35, 36.

Ilid. s. 35.

AppeaistoFullCourt.
Tbid. ss. 85, 36.

Further evidence,
how taken.

1%id. s. 38.

Liquity.

(2) The Court may, if it thinks fit, cause any question of
fact arising in any suit to be tried, or, where it has jurisdiction to
award damages, the amount of such damages to be assessed either—

(a) by a special or common jury before the Judge; or

(b) by a jury before any Judge of the Supreme Court at Sydney
or in any Circuit Court; or

(¢) by the Judge without a jury.

(3) Any such question of fact and any such question as to
the amount of damages shall be reduced into writing in such form as
the Court directs.

(4) In addition to the powers hereby conferred, the Court
may direct the amount of any such damages to be assessed in such
other manner as the Court thinks fit.

52. (1) Where any question of fact or question of damages has
heen ordered to be tried by a special or common jury before the Court
itself, the Judge may issue such precepts and make such orders upon
the Sherift for procuring the attendance of such jury as may be made
by the Supreme Court in its common law jurisdiction, and may also
make any other orders in relation thereto which to him may seem
requisite.

(2) Every such jury shall be summoned, struck, ealled, and
sworn in like manner as if summoned for the trial of an action in the
Supreme Court in its common law jurisdiction. "

(3) Generally for all purposes of or auxiliary to the trial of
questions by a jury the Judge shall have the same power, jurisdietion,
and authority in all respects as belong respectively to the Supreme
Court in its common law jurisdiction, or to any Judge thereof sitting
at nisi prius for the like purpose.

53. (1) Where a question of fact or question of damages has
been tried, any party to the suit may, within the prescribed time,
move the Court to set aside or vary the verdict or finding or for a new
trial of such question. :

(2) The Court shall have the same powers and jurisdiction
in respect to new trials as belong to the Supreme Court in its common
law jurisdiction or to any Judge thereof for the like purpose.

(3) Nothing herein shall be interpreted as restricting or
qualifying the power of the Court as a Court of Equity to set aside or
vary the verdict of a jury upon any question of fact or question of
damages or to grant a new trial of such question.

54. From every order made by the Court upon an application
for a new trial or to set aside or vary such verdict there shall be the
same right of appeal as from any other order of the Court.

55. Where any question of fact or question of damages has
been tried, any further evidence that is required for the hearing of
the suit shall be taken at such time and in such manner as the Judge
directs. 56.
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56. When the evidence has been taken the suit shall forthwith Proceedingto

i " & | s " hearing after close of
proceed to the hearing unless the Judge otherwise orders. iy
44 Vic. No. 18,
: £s. 31, 88,
Lividence.

57. (1) The evidence to be used at the hearing of any cause, Evidence, how taken.
or on the trial of any question of fact or of damages, shall be taken in zsid. ss 31, 40.
the same manner and subject to the same rules and exceptions as at a
trial at nisi prius.

(2) The Court at the hearing of any suit, or of any further 16 vic. No. 3, =. 26.
consideration thereof, may, whether any of the parties interested are 44 Vic. No. 18,
under disability or not, use affidavits by particular witnesses or receive * 4"
proof by affidavit of such particular matters as in the opinion of the
Court may properly be so proved.

58. Upon the hearing of any suit or matter the Judge may Juage may require
require the production and oral examination before himself of any ]el’i‘fr:‘s’;;’f“g;’:rg“f""c
witness or party in the suit, and may direct the cost of and attending witness.
the production and examination of such witness or party to be paid zzid. s. 39.
by such of the parties to the suit or matter and in such manner as he
thinks fit.

59. The Judge shall have the same power of issuing or of witnesses, how
authorising the issue of subpeenas, and of punishing parties for non- summoned.
attendance in obedience to any such subpeena as is now vested in the 7% =3
Supreme Court in its common law jurisdiction.

60. The evidence in any suit may, if the Court or either party snorthand writer.
so require, be taken down by a shorthand writer. Zbid. s. 31.

61. (1) Every witness who has made an affidavit in any suit cros-examination of
or matter before the Court shall be subject to oral cross-examination ‘;;ZP"“‘Z‘Z“'
in the same manner as if the evidence given in his affidavit had been """ ™™
given by him orally, and may be re-examined orally by the party using
such affidavit.

(2) Such witness shall attend before the Court to be so
examined upon receiving due notice and payment of his reasonable
expenses in like manner as if he had been duly served with a writ of
subpwena ad testificandum.

(8) The expenses attending such examination shall be paid
by the parties respectively in like manner as if the witness were the
witness of the party cross-examining, and shall be deemed costs in the
cause unless the Court otherwise directs.

62. (1) Any party may call on any other party, who is competent Notice to admit
to make admissions, by notice to admit any document, saving all just documents.
exceptions; and in case of his not admitting the same, the cost of 70 %%
proving the document shall be paid by the party so neglecting or
refusing to admit, whatever the result of the suit or proceeding, unless
the Court otherwise orders,

(2)
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Oral evidence on
motions, &e.

41 Vie. No. 18, s 47.

Answer how uzed on
certain mo ions,

Lbid. s. 48.

Evidence after the
hearing.

Ibd. 5. 49.

Pleadincs. &e., out of

the jurisdiction.

1tid, s. 45.

Suit how rev’ved
after al atement.

Zbid. .59

Lquity.

(2) No costs of proving any document shall be allowed
. unless such notice has been given, cxcept where the omission to give it
was, in the opinion of the \,[cxster, a saving of expense.

63. Any party in any suit or proceeding may by a subpcena
require the attendance of any person before the Court or Master or
any person specially appomted for the purpose, and may require the
production of any deed, instrument, writing, matter, or thing which
such person may be lawfully required to produce, and may examine
such person orally for the purpose of using his evidence upon any
motion, petition, or other proceeding in like manner as such person
would be bound to attend and be examined with a view to the hearing
of a suit.

64. Upon any application to the Court for an injunction, or a
reeeiver, or to dissolve an injunction or discharge an order appointing
a receiver, where the defendant has filed an answer to interrogatories,
such answer shall, for the purpose of evidence on such apphcatlon be
regarded as an affidavit, and affidavits may be received and read in
opposition thereto.

65. In cases where it is necessary for any party to go into
evidence subsequently to the hearing, or on any inquiry, account, or
reference before the Judge, such evidence shall be taken in the
prescribed manner.

66. (1) All pleadings, examinations, and affidavits in suits or
proceedings in equity may be sworn and taken in any place out of this
State under the dominion of Ilis Majesty before any Judge, notary
public, or person authorised to administer oaths at such phcc or before
any British consul or vice-consul in any place out of His Majesty’s
dominions.

(2) Judicial notice shall he taken of the seal or signature,
as the case may be, and authority of any such Judge, notary public,
person, consul, or vice-consul.

Abalement and revivor.

67. (1) Upon any suit becoming abated by death or otherwise, or
defective by reason of some change or transmission of interest or
liability it shall not be necessary to file any new or supplemental
statement of claim, but an order to the effect of the common order to
revive, or of the usual supplemental decree, may he obtained as of
course upon an allegation of the fact and of the nature of the state-
ment or defect in the suit.

(2) Suchorder for revivor shall be served upon the persons
who previously to the first day of September, one thousand eight
hundred and eighty, would have been defendants to a bill of revivor or

supplemental bill.
(3)
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(3) Such persons when so served shall become parties to
the suit and shall enter an appearance thereto as if they had heen duly
served with process to appear to such a bill as aforesaid duly filed
against them.
(4) The persons so served may within the prescribed time
after service apply to the Court to discharge such order on any
ground which would have been open to them on a bill of revivor
or supplemental bill stating the previous proceedings in the suit and
the alleged change or transmission of interest or liahility, and praying
the usual relief consequent thereon.
(5) If any person so served is under disability, such order
shall be of no effect as against him until a guardian ad litem has been
appointed for him and the prescribed time has elapsed.
68. (1) Facts which have occurred since the commencement of Facts occurring since
the suit may, if the Court thinks proper, be introduced by way of g i
amendment into the original statement of claim. 44 Vic. No. 18, s. 60.
(2) Otherwise the plaintiff may state such facts on the
record in such manner and subject to such rules as are prescribed
with respect to the proof thereof and to affording the defendant an
opportunity of answering the same.

Decrees.

89. All decrees and orders shall be settled in the prescribed Mode of setiling
decrees and orders,

manner, Ry
Tormal defects, §e.

70. No proceeding shall be invalidated by any formal defect Formal defects not
nor by any irregularity unless the Court is of opinion that substantial fﬁ;?e"c‘(’l‘lﬁﬁ“
injustice has been caused by such defect or irregularity and that sueh 75 o 51,

injustice cannot be remedied by any order of the Court.

PART V.
Tae MASTER IN EqQuIry.

71. The Governor may appoint a barrister of at least five years TheMasterin Equity.
standing to be Master in Equity at such salary as may be deemed # Vie. No. 22, s. 22.

reasonable. 25 Vie. No. 9, s. 1.
72. (1) The Court shall order what matters shall be investigated 44 Vic. No. 18, s. 66.

before the Master with or without special directions, and what matters
shall be heard and investigated by the Court respectively.
c 82—B (2)
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(2) In every case, unless the Court otherwise directs, the
Master shall tax costs and make such inquiries as have usually been
prosecuted before the Master.

(3) The Judge shall give such aid and directions in any
such inquiry as he may think fit subject to the right of appeal and

to the right of every suitor to bring any particular point before the 3
Judge himself,
44 Vie. No. 18, s. 67, 73. The Master shall for the purpose of any proceeding
Several powers. before him have full power to issue advertisements, to summon any
© persons, to administer oaths, to takeaffidavits,and also acknowledgments .

except those of married women, and to examine parties or witnesses
orally or upon interrogatories,

Witnesses bound to 74. Every person summoned by the Master shall be bound to
attend. - > . . . i
i attend upon such summons, and shall for disobedience thereof he liable to

process of contempt in like manner as for disobedience to or for default
of attendance in pursuance of any order of the Supreme Court or on
any writ of subpcena.
Production of 75, The Master shall have the like powers under references to
it sonsia him to order production of documents by the parties as by this Act
Thid.++.25,26.  are vested in the Court, and the Master may deal with such documents
when produced in such manner as appears just.
Evidence. 76. In cases where if is necessary for any party to go into

g evidence on any inquiry, account, or reference before the Master, such
cvidence shall be taken in such manner as is prescribed.
False swearing. 77. All persons knowingly swearing or affirming false] y before g
Zbid. s. 67. the Master shall incur all the penalties of perjury.
Service. 78, The Master shall have the like powers under references to

Lim to order substituted or other service or notice in lieu of service to
be effected or given where the person required to be served is within
the jurisdiction as by this Act are vested in the Court or J udge.
Cackifeats; 79. The result of any proceedings before the Master shall be
Eind. s, 65, stated in a certificate in the prescribed form, unless otherwise directed
by the Court, and the approval of the J udge of any such certificate
shall be signified under his hand.

Taking opinion of 80. (1) During the proceeding before the Master, or within the

ke in prescribed time after its conclusion, any party may take the opinion

- of the Judge on any particular point or matter arising in the course %
of the proceeding, or upon the result of the whole when brought to a
conclusion.

(2) Every certificate of the Master, after it has been adopted
and signed by the Judge, shall be filed, and shall thenceforth be
binding on all parties unless discharged or varied by the Court upon
application within the prescribed time.

PART
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PART VI
APPEALS T0 THE FuLrn CouRrr.

81. (1) Any person aggrieved by any decree or order of the S e
Judge, whether sitting in open Court or in chambers, may, at any time 5 : S S
within fourteen days next after the pronouncing of the same, or within S
such further time as the Judge allows, enter an appeal in the office
of the Master against such decree or order to the Full Court, subject
to such general rules as are prescribed.

~ (2) Every person so appealing shall, within fourteen T Peenrily fo bo givor
from the time of filing such appeal, either— i
(@) deposit in the hands of the Master such sum, not exceeding
one hundred pounds, as the Master directs; or
() deposit with the Master a bond of two persons to be approved
of by him, in such sum, not exceeding one hundred pounds,
as he directs, conditioned to be void if the appellant prosecutes
his appeal with all due diligence, and pays such costs as the
Court adjudges.
(3) Such sum of money or bond, as the case may be, shall
be held by the Master, subject to the order of the Court.
(4) If such sum of money or bond is not deposited as
aforesaid within the period hereby provided, such appeal shall he
deemed to have been abandoned.

82. (1) All appeals under this Act shall be by way of rehearing, Mode of appealing.
and shall be brought by notice of appeal, and no petition or other Z%d. s 71.
formal proceeding other than such notice shall be necessary.

(2) The appellant may, by the notice, appeal from the
whole or any part of any decree or order, and such notice shall state
whether the whole or part only of such decree or order is complained
of, and in the latter case shall specify such part.

83. (1) The notice of appeal shall be served upon all parties Notice of appeal.
directly affected by the appeal, and it shall not he necessary to serve Z%id. s. 72.
parties not so affected ; but the Full Court may direet notice of the
appeal to be served on all or any other parties to the suit, or upon any
person not a party, and in the meantime may postpone or adjourn the
hearing of the appeal upon such terms as may seem just, and may
make such decree or order as might have been made if the persons
served with such notice had been originally parties.

(2) Any notice of appeal may be amended at any time as
to the Full Court may seem fit.

84. (1) The Full Court shall have all the powers and duties as General powers of
to amendment and otherwise of the Judge, together with full discre- 2‘2;2“,‘;"”“‘
tionary power to receive further evidence upon questions of fact, such = ™
evidence to be either by oral examination in Court, by affidavit, or by
deposition taken before the Master or a commissioner, (2)
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(2) Such further evidence may be given without special
leave upon interlocutory applications, or in any case as to matters
which have occurred after the date of the decree or order from which
the appeal is brought.

(3) Upon appeals from a decree or order upon the merits
at the trial or hearing of any suit or proceeding, such further evidence
(save as aforesaid) shall be admitted on special grounds only, and not
without special leave.

(4) The Full Cowrt shall have power to make any decree
or order which ought to have been made, and such further or other
order as the case may require.

(5) The powers aforesaid shall be exercised by the Full
Court notwithstanding that the notice of appeal may be that part
only of the decision may be reversed or varied, and such powers may
also be exercised in favour of all or any of the respondents or parties
although such respondents or parties may not have appealed from or
complained of the decision.

(6) The Full Court shall have power to make such order as
to the whole or any part of the costs of the appeal as may seem just.

85. (1) It shall not, under any circumstances, be necessary
for a respondent to give notice of cross appeal, but if a respondent
intends, upon the hearing of the appeal, to contend that the decision
of the Court below should be varied or altered, he shall, within such
time as may be prescribed by any general rule or by special order,
give notice of such intention to any parties who may be affected by
such contention.

(2) The omission to give such notice shall not diminish
the powers by this Act conferred upon the Full Court, but may, in the
diseretion of the Court, be ground for the adjournment of the appeal,
or for a special order as to costs.

86. (1) Every notice of appeal shall stay the execution of pro-
ceedings upon the decree appealed from unless the Judge directs such
execution to be proceeded with.

(2) The Judge may (subject nevertheless fo appeal as
from any other order) direct such decree or order to be carried into
execution and all proceedings to be taken thereupon as if no appeal
had been entered, which direction may be upon such terms (if any)
as to security or otherwise as to such Judge seems fit.

87. The decrees and orders of the Court on appeal shall be
settled by the Master as at present, and the Court may, in any decree
or order, direct what, if any, accounts shall be taken, or inquiries
made, before the Judge, and what, if any, before the Master.

88. The Judge may, on the application of any party or at his
own diseretion, and on such terms, if any, as he thinks fit to impose,
direct a rehearing by the Full Court of any cause, petition, motion, or

matter
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matter before him, and in such case it shall not be necessary to give
any notice of appeal, but nothing herein shall prejudice the right of
any party to appeal where the Judge does not give any such direction.

89. Nothing in this Act shall be construed to affect the right Appeals to Privy
of any party to appeal to His Majesty in Council from any such Canagil.
decree or order, or from any reversal or affirmance thereof.

AR M
CoxTEMPT OF COURT.

90. (1) When any person, directed by any decree or order to Order to execute
execute any deed or other instrument or make a surrender or transfer, i
has refused or neglected so to do for the space of twenty-eight days, ilv?ﬁ'llg ’c‘i‘“3%,
the Court may appoint the chief clerk in equity, or some others.15, subs.15.
person, to execute such deed or instrument or to make such surrender
or transfer in his name, and to do all acts necessary to give validity
and operation thereto.

(2) The execution of such deed or instrument and the
surrender or transfer so made by the person so appointed shall in all
respects have the same force or validity as if the same had been
executed or made by the person directed by the decree or order to
execute or make the same.

(8) The Court shall make such order as may be just
touching the payment of the costs of, or attending the execution of,
any such deed, transfer, surrender, or instrument.

(4) The powers hereby conferred on the Court are in
addition to the powers conferred by the Trustee Act, 1898.

91. (1) Where any person has been ordered by any decree or Order to deliver up
order of the Court to deliver to any person or to deposit in Court or Pooks.
clsewhere books, papers, or any other article or thing, and has refused % * 15 s>
or neglected to do so for the space of twenty-eight days any sequestrator
appointed by the Court shall have the same power to seize and take
such books, papers, writings, or other things being in the custody or
power of the person against whom the sequestration issues as such
sequestrator would have over such person’s own property.

(2) Any article or thing so seized and taken shall be dealt
with as the Court directs.

(3) The Court may make such order as to the costs of
proceedings under this section as it thinks fit.

92. (1) The Master on some day in the last week of the months Return of persons
of February, May, August, and November respectively in each year 'c';‘lf’t‘;‘f,?l’)‘gd e
shall make a return to the Judge of the persons (if any) then confined ; w. 1v, <. 36,
in prison under orders of the Court for contempt of Court together s 15, subs. 7, 17, 18.
with a report upon the case of each person so confined. (2)

16.
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(2) The Court may at any time upon the application of
any person so confined or upon the receipt of such report make such
order for the discharge of any such person so confined and as to costs
incidental to such order as it thinks fit.

93. Where any person is committed to prison for non-payment

e Ty of S money into Court, or is kept in prison for non-payment of any
1Wm. IV, c.36, COSts, and such person becomes bankrupt, the Court shall order his
ss. 16, 17. release from prison unless the imprisonment of such person was

intended to be punitive or disciplinary and not merely to enforce the

order of the Court.

PART VIII.
Rures or Courr.

44 Vic. No. 18, ss. 80, 94. (1) The Judges of the Supreme Court or any three of them
8l.

may make general rules for the following purposes—

(a) for regulating the times, forms, and modes of procedure ;

(¢) for fixing the amount of all fees and allowances to officers of
the Court and solicitors in reference to any matter in equity;

(¢) for regulating the times and modes of service or notice
in lieu of service of all equitable process ;

(d) as to the investment of cash under the control of the Court
in such stocks, funds, or securities, as may seem fit.

(e) and generally for regulating the practice of the Court and
otherwise for the effectual execution of this Act and of the
intention and object thereof.

(2) The rules and form contained in the Fourth Schedule
to this Act shall regulate the practice and procedure upon originating
summons until altered, added to or rescinded by rules of Court made
under the authority of this Act, which rules when made shall have the
same force and effect as if they had formed part of the said Fourth
Schedule.

(3) All rules made under this Act shall immediately after
the making thereof be laid before both Houses of Parliament if then
sitting, or if not within ten days after the next sitting thereof, and if
either of the said Houses shall by any resolution passed within thirty
days after such rules have been laid before it resolve that any such
rule or any part thereof ought not to continue in force, then such rule
or part shall immediately cease to be binding.

SCHEDULES.
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SCHEDULES,

FIRST SCHEDULE.

Reference to Act.

Title or Short Title.

Extent of repeal.

5 Wm, IV No. 8...

4 Vie.
5 Vie.
11 Vie.
12 Vie.

16 Vie.

16 Vie.
21 Vie.

22 Viec.
25 Vie.
26 Vie.

37 Vie.
44 Vie.

55 Vie

No.
No.

No.
No.
No.
No.

No.
No

4
18
26

1897, No. 11
1900, No. 49

An Act for adopting and applying certain
Imperial Acts.

An Act to provide for the more effectual
administration of justice in N.S.W.

Advancement of Justice ... - 5

An Act to render valid certain acts and
appointments and to authorise the
making of orders in infancy.

An Act to simplify and alter the law in
some respects.

An Act to diminish the delay and expense
of proceedings in the Supreme Court
in its jurisdiction as a Court of Equity
and in Infancy and Lunacy.

.| Trustee Act, 1852 ... :

An Act for further facilitating the pay-
ment of debts out of real estate.
The Equity and Banco Business Expe-
diting Act.
An Act to amend the law in certain
respects.
Trust Property Act

An Act to amend the law of arrest

The Equity Act of 1880 ...

The Judicial Offices Act ...
Service of Equitable Process Aet of 1897
Supreme Court Procedure Act, 1900

So much of the Act as
adopted the Imperial
Acts, 11 Geo. IV and 1
‘Wm. 1V, cc. 36 and 47,
and the unrepealed por-
tion ¢f 11 Geo. IV and
I Wom: BV el 65,

Section 22,

Section 14,
The whole.

Section 8.

The whole.

The unrepealed portion.

The whole Act.

Scctions 1, 2, 8.
The unrepealed portion.

Section 84 and seec-
tions 66-70 (inclu-
SiVL‘).

Section 7.

The unrepealed portion.

Section 4,

The whole.

Seetions 10,11, and the
Schedule,except rule
one thereof.

SECOND SCHEDULE.
, the day of

thousand nine hundred end {

To the within-named A.B.—

y W the year one

Taxe notice that the within-named plaintiff, B . [or, where there is more tham one
ave) commenced a suit against you in the
South Wales in its Equitable Jurisdiction by the within statement
days after the service hereof on you,
an appearance to be entered for you in the
Equity

plaintiff; plaintiffs E.F. and C.D.), has (or h
Supreme Court of New
of claim, and you are required, within

exclusive of the day of such service, to cause

23
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Equity Office of the said Supreme Court, at Chancery-square, in the city of Sydney, in
the State of New South Wales, to the within statement of claim. And you are also
required at the same time of entering your appearance to file in the said Equity Office a
memorandum stating in effect that you dispute, in whole or in part, the plaintiff’s claim
(specifying which part), or that you submit to such decree or order as the Court thinks
fit to make, or that you disclaim all right, title, and interest in the subject matter of
the within statement of claim.
Note.—If you neglect to enter an appearance, or to file a memorandum as above mentioned, you
will be subject to such order as the said Court thinks fit to make in your absence. -
(Signed) E.F., Plaintiff,
or, X..Z, ot
Solicitor for the Plaintiff.

THIRD SCHEDULE.
Epwarpus R.

To the within named defendant, A.B.,—
Greeting :—
WEe command you that, within days after the service hereof on you, exclusive
of the day of such service, you cause an appearance to be entered for you in the Equity
Office of our Supreme Court, at Chancery-square, Sydney, in the State of New South
Wales, to the within statement of claim. And that you do at the same time of entering
your appearance file in the said Equity Office a memorandum stating in effect that you
dispute, in whole or in part, the plaintiff’s claim (specifying which part), or that you
submit to such decree or order as the Court thinks fit to make, or that you disclaim
all right, title, and interest in the subject matter of the within statement of claim.
Witness the Honorable A.B., the Chief Judge in Equity, at Sydney, the
day of , in the year one thousand nine hundred and
and in the year of our reign.

Nore.—If you neglect to enter your appearance, or to file a memorandum as above mentioned, you
will be subject to such order as the Court thinks fit to make in your absence.

’

FOURTH SCHEDULE.
Rules of Court for Originating Summons.

Questions of account 1. The executors or administrators of a deceased person, or any of them, and
or administration  the trustees under any deed or instrument, or any of them, and any person claiming to
may be made on be interested in the relief sought as ereditor, devisee, legatee, next of kin, or heir-at-law

originatingsummons. ¢ o Jeceased person, or as cestui que trust under the trusts of any deed or instrument,
or as claiming by assignment or otherwise under any such creditor, or other person as
aforesaid may take out as of course an originating summons returnable in chambers in
equity for such relief of the nature or kind following as may by the summons be
specified and as the circumstances of the case may require, that is to say, the determi-
nation without an administration of the estate or trust, of any of the following questions
or matters :—

() any question affecting the rights or interests of the person claiming to be
creditor, devisee, legatee, next of kin, or heir-at-law, or cestui que trust;

() the ascertainment of any class of creditors, legatees, devisees, next of kin, or
others;

(¢) the furnishing of any particular accounts by the executors or administrators or
trustees, and the vouching (when necessary) of such accounts;

(d) the payment into Court of any money in the hands of the executors or
administrators or trustees;

(¢) directing the executors or administrators or trustees to do or abstain from
doing any particular act in their character as such executors or administrators or
trustees ;

(f) the approval of any sale, purchase, compromise, or other transaction;

(9)
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(g) the determination of any question arising in the administration of the estate

or trust. .
2. Any of the persons named in the last preceding rule may, in like manner, Administration on
apply for and obtain an order for— originating summons,

(@) The administration of the personal estate of the deceased ;
() The administration of the real estate of the deceased ;
(¢) the administration of the trust.

8. The persons to be served with the summons under the last two preceding Parties
rules in the first instance shall be the following, that is to say—

A. Where the summons is taken out by an executor or administrator or trustee——

(a) for the determination of any question under subsections (a), (¢), (f), or ()

of rule 1,the persons or onc of the persons whose rights or interests are
sought to be affected ;

() for the determination of any question under subsection (3) of rule 1, any

member or alleged member of the class ;

(¢) for the determination of any question under subsection (¢) of rule 1, any

person interested in taking such accounts ;

(@) for the determination of any question under subsection (d) of rule 1, any

person interested in such money ;

(e) for relief under subsection (@) of rule 2, the residuary legatees, or next of

kin, or some of them ;
(f) for rclief under subsection (4) of rule 2, the residuary devisees, or next
of kin, or some of them ;
(g) forrelief under subsection (¢) of rule 2, the cestuis que trust or some of them;
(#) if there are more than one executor or administrator or trustee, and they do
not all concur in taking out the summons, those who do not concur.
B. Where the summons is taken out by any person other than the executors,
administrators, or trustees, the said executors, administrators, or trustees.

4. Any mortgagee or mortgagor, whether legal or equitable, or any person Foreclosure, &c., on
entitled to or having property subject to a legal or equitable charge, or any person originatingsummons.
having the right to foreclose or redeem any mortgage, whether legal or equitable, may
take out, as of course, an originating summors returnable in Chambers in Equity for
such relief of the nature or kind following as may by the summons be specified and as
the circumstances of the case may require, that is to say—delivery of possession by the
mortgagor, foreclosure, payment of the mortgage debt and foreclosure, sale, redemption
reconveyance, delivery of possession by the mortgagee.

5. The persons to be served with the summons under the last preceding rule Parties.
shall be such persons as under the existing practice of the Court in Equity would be the
proper parties to a suit for the like relief as that specified by the summons.

6. A vendor or purchaser of real or leasehold estate, or their representatives Originatingsummons
respectively, may take out, as of course, an originating summons, returnable in Chambers for decision of
in Equity, in respect of any requisitions or objections, or any claim for compensation, or ‘!“ef]b‘°n bgt“’ee“
any other question arising out of or connected with ths confract (not being a question }oogr” *
affecting the existence or validity of the contract), and the Judge shall make such order * E
upon the application as appears just, and shall order by whom all or any of the costs of
and incident to the application shall be borne and paid.

7. The Judge may direct such other persons to be served with an originating
summons, as they or he may think fit.

8. (¢) Any person claiming to be interested under a deed, will, or other written Uorstrnction of
instrument, may apply, by originating summons for the determination of any question instrument on
of construction arising under the instrument, and for a declaration of the rights of the originatingsummons,
persons interested.

(6) The Judge may direct such persons to be served with the summons, as
he may think fit.

9. The parties served with an originating summons shall, before they are heard, Appearance to an
enter appearances in the office of the Master in Equity, together with an address for originatingsummons.
service, which shall not be more than one mile from the said office.

¢ 82—C 10.
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10. The time within which a defendant within the jurisdiction shall appear to an
originating summons shall be—
(a) if he resides above 200 miles from Sydney, within sixteen days ;
(b) if he resides above 100 miles from Sydney, within twelve days ;
(¢) in all other cases, within eight days
after service of the summcns upon him, inclusive of the day of such service.

11. Applications by way of originating summons shall be supported by such
evidence as the Judge may require, and directions may be given, as he may think
just, for the trial of any question arising thereout.

12. Orders made on originating summons shall be settled, passed, and entered,
and remain of record, and shall be enforced in the same manner in all respects as orders
of the Court in Equity.

13. An originating summons shall be in Form A to these rules altered to meet
the circumstances of the case.

14. So soon as the defendants have appeared to an originating summons, or have
made default in so appearing within the time limited, the plaintiff shall take out in the
Equity Office an appointment, before the Judge, for the hearing of the summons, and
shall give the defendants who have appeared two clear days’ notice of the date of such
appointment. If the plaintiff does not take out such appointment within seven days
alter the defendants have appeared, or made default, as the case may be, any defendant
who has appeared may take out such appointment, and shall give two clear days’
notice of the date of such appointment to the plaintiff and the other defendants
who have appeared.

ForM A.

In the Supreme Court of New South Wales, No.
in Equity.

In the matter of the will of, &e. ;
or

In the matter of the estate of, &e.;
or

In the matier of the trusts of, &e. ;
or

In the matter of the indenture of mortgage dated, &e. ;
or

In the matter of the contract for sale, dated, &ec. ;

or as the case may be
Between A.B., plaintiff, and C.D., defendant.

Originating Summons.

Let of [residence and description] within days
after service of this summons upon him, inclusive of the day of such service, cause an
appearance to be entered for him to this summons which ix issued upon the application
of of [residence and description] who claims to be [stale the
nature of the claim] for the determination of the following questions [or for the following
order] :—

[State the questions or proposed order.]

Appearances may be entered in the office of the Master in Equity, Chancery-square,
Sydney.

Dated the day of , one thousand nine hundred and

This summons is takeu out by the abovenamed [or by the
solicitor for the abovenamed 3

Nore.—If the defendant does not enter an appearance within the time and at the place above
mentioned such order will be made and proceedings taken as the Judge thinks fit and expedient.

Sydney : William Applegate Gullick, Government Printer,—1901.
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