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ANNO SEXAGESIMO TERTIO 

VICTORIA, REGINIE. 
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

Act No. 14, 1899. 

An Act to consolidate the Acts relating to Divorce and Matri-
monial Causes. [Assented to, 20th November, 1899.] 

BE it enacted by the Queen's Most Excellent Majesty by and with 
the advice and consent of the Legislative Council and Legislative 

Assembly of New South Wales in Parliament assembled and by the 
authority of the same as follows :— 

PART I. 
• 	 PRELIMINARY. 

1. This Act may be cited as the " Matrimonial Causes Act Short title. 
1S09" and is divided into parts as follows :— 

PART I.—PRELIMINARY—SS. 1-3. 
PA RT II.—JURISDICTION--8S. 4, 5. 
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31,trimonial Caules. 

PART III-RlisTrrunox OF CONJUGAL RIGIITS-- 
Applications--s. 6. 
Decrees-ss 7-11. 

PART IV.-DISSOLUTION OF MARRIAGE- 
On petition by husband-ss.  12, 13. 
On petition by wife-83. -14-16. 
Hearing of Petition-s. 17. 
Dismissal of Petition- s.  18. 
Decree when to be pronounced-ss. 19, 20. 
Decrees Nisi-s. 21.  
Decrees Absolute-ss. 22, 23. 
Go-respoildents-s. 24. 
Relief given to Respondent-s. 23. 
Power to direct questions to be argued-s. 23. 
Re-marriage-ss. 27, 28. 

PART V.-NULLITY OF MARRIAGE-S. ?9. 
PART VI.:-INTERVENTION BY CROWN Soucrron.-S. 30. 
PART VII.-JUDICIAL SEPARATION- 

On petition by husband or wife-ss. 31, 32. 
Decrees-ss. 33-s5. 
Reversal of Decree-s.  36. 
Effect of Decree-ss. 37, 38. 

PART VIII.-ALIMoNY- 
On dissolution of marriage-ss. 39-41. 
On judicial separation-s. 42, 43. 
On restitution of conjugal rights-s. 44. 
Directions as to payment-s. 45. 
The Registrar's report-s. 46. 

PART IX.-- COSTS-SS. 47-51. 
PART X.-DAMAGES-SS. 52-54. 
PART XI.-SETTLEMENTS- 

Property of wfe-s. 55. 
Application of settled property-s. 56. 
General powers-s. 57. 

PART XII.-TILANSACTIONS WITH INTENT TO DEFEAT 
PETITIONERS- 

Deeds 58. 
Sales of Real Property-s. 59. 

PART XIII.-CUSTODY AND MAINTENANCE OF CHILDREN-SS. 
60-62. 

PART XIV.-PETITIONS NOTICES AND SERVICE-SS. 63-68. 
PART 

O 

• 
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Natri»ionial Call e.c. 

PART X V.—TRIAL OF ISSUES-58. 69—N. 
PART XVI.—WITNESSES AND EV11) CE-88. 77-79. 
PART XVIL—APPEALS NEW TRIALS c.— 

Appeal from decree or order of the Court—s. SO. 
Appeal from decision of the Reiistrar—s. 81. 
New Trial—s. 82. 
Special Verdict and Special Case—s. 83. 
Referring Points of Law—s. 81. 

PART XVIII.—ENFORCEMENT OF DECREES AND ORDERS— 
Generally—s. 83. 
Liabilities not affected by Bankruptcy Laws—s. 86. 
Orders in roped of alimony maintenance costs or damages—ss. 

87, 88. 
PART XIX.—MISCELLANEOUS-88. 80-93. 

2. (1) The Acts mentioned in the Schedule to this Act are Repeal and saving. 
to the extent therein expressed hereby repealed. 	 Schedule. 

All Judges or persons nominated or appointed under Judges and officers. 
the Acts hereby repealed and holding office at the time of the passing 
of this Act shall be deemed to have been nominated or appointed 
hereunder. 

All rules of Court made under the authority of any Oct Rules of Court. 
hereby repealed and being in force at the time of the passing of this 
Act shall be deemed to have been made under the authority of this 
Act. 

8. In this Act unless the context or subject matter otherwise Interpretation. 
indicates or requires— 

" The Court " means— 
the Court holden before the Judge appointed to exercise 31 Vie. No. 9 s. 49. 
jurisdiction under this Act or before any Judge acting in 50 Vie. No. 12 s. 9. 
his place or having co-ordinate jurisdiction with him 	co Vie. No. 36 s. 1. 
in the case of an appeal the Full Court. 	 5S Vie. No. 37 s. 7. 

"The Full Court " means the Supreme Court consisting of three36 Vie. No. 9 s. 49. 
or more Judges sitting as in banco. 	 55 Vie. No. 37 s. 7.  

"Prescribed " means prescribed by this Act or rules made here-
under. 

" The Registrar " means the Registrar of the Court or any person 
appointed to act as such. 

PART 
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Composition and 
jurisdiction of Court 
36 Vie. No. 9 s. 2. 

Ibid. ss. 3  4. 
48 Vic. No. 3 s. 2. 
50 Vic. No. 36 s. 1. 

Court to act on 
principles of the 
Ecclesiastical 
Courts. 
36 Vie. No. 9 a. 17. 

PART II. 
JURISDICTION. 

4. (1) There shall be vested in the Supreme Court jurisdiction 
in respect of divorces a mensA, et thoro suits of nullity of marriage 
suits for dissolution of marriage suits for restitution of conjugal rights 
suits for jactitation of marriage and in all causes suits and matters 
matrimonial (except in respect of marriage licenses). 

The said jurisdiction shall be. the matrimonial causes 
jurisdiction of the Supreme Court and the said jurisdiction and all the 
powers and authorities conferred by this Act may be exercised in like 
manner as the other powers jurisdictions and authorities given to or 
vested in the Supreme Court. 

The said jurisdiction shall except as herein otherwise 
provided be exercised by the Judge appointed in that behalf and by 
any Judge acting in his place or having co-ordinate jurisdiction with 
him and every decree or order of any such Judge shall in causes and 
matters under this Act be as valid to all intents and purposes as if 
such decree or order had been made by the Full Court. 

5. In all suits and proceedings other than proceedings to dissolve. 
any marriage the Court shall proceed and act and give relief on 
principles and rules Which in the opinion of the Court shall be as 
nearly as may be conformable to the principles and rules on which the 
Ecclesiastical Courts of England acted and gave relief before the 
passing of the Im.perial Act t wentieth and twenty-first Victoria chapter 
eighty-five but subject to the provisions herein contained and to the 
rules and orders under this Act. 

By petition. 
Ibid. s. 16. 

Power to decree. 
Ibid. 

PART III. 
RESTITUTION OF CONJUGAL RIGHTS. 

Applications. 
Application for restitution of conjugal rights may be made 

by either husband or wife by petition to the Court. 

Decrees. 
(1) The Court on being satisfied of the truth of the allega-

tions contained in the petition and that there is no legal ground why 
the same should not be granted may decree restitution of conjugal 
rights accordingly. 	 (2) 



   

Act No. 14, 1899. 

 
 

5 

   

Malri»zonial Causes. 

 
  

   

 
  

(2) A decree for restitution of conjugal rights shall not be 
enforced by attachment. 

8. (1) Where the application for restitution of conjugal rights 
is by the wife the Court may at the time of making the decree or at 
any time afterwards order that in the event of such decree not being 
complied with within any time in that behalf limited by the Court 
the respondent shall make to the petitioner such periodical payments 
as may be just ; 

Such order may be enforced in the same manner as an 
order for alimony in a suit for judicial separation. 

The Court may if it thinks fit order that the husband 
shall to the satisfaction of the Court secure to the wife such periodical 
payment and for that purpose may refer it to the registrar or some 
counsel or attorney to settle and approve of a proper deed or instrument 
to be executed by all necessary parties. 

9. (1) Where the application for restitution of conjugal rights 
is by the husband and the wife is entitled to any property either in 
possession or reversion the Court may if it thinks fit order a settlement 
to be made to the satisfaction of the Court of such property or any 
part thereof for the benefit of the petitioner and of the children of 
the marriage or either or any of them. 

(2) If the wife is in receipt of any profits of trade or 
earnings the Court may order such part thereof as it thinks reasonable 
to be periodically paid by the respondent to the petitioner for his own 
benefit or to the petitioner or any other person for the benefit of the 
children of the marriage or either or any of them. 

10. The Court may from time to time vary or modify any such 
order for the periodical payment of money either by altering the times 
of payment or by increasing or diminishing the amount or may tempo-
rarily suspend the same as to the whole or any part of the money so 
ordered to be paid and again revive the same wholly or in part as the 
Court thinks just. 

11. (1) If the respondent fails to comply with a decree of the 
Court for restitution of conjugal rights such respondent shall thereupon 
be deemed to have been guilty of desertion without reasonable cause 
and a suit for dissolution of marriage or for judicial separation may be 
forthwith instituted and a decree nisi for the dissolution of the marriage 
or a decree of judicial separation may be pronounced on the ground 
of desertion although the period of three years may not have elapsed 
since the failure to comply with the decree for restitution of conjugal 
rights. 

(2) Such decree nisi shall not be made absolute until after 
the expiration of six months from the pronouncing thereof unless 
the Court fixes a shorter time. 

Attachment 
eiolished. 
56 Vic. No. 36 s 12. 
Where wife is the 
applicant periodical 
payments ordered. 
Ibid. a. 12. 

Enforcing order for 
payments. 

Settlement of 
payments. 

Where husband is 
applicant wife's 
property may Le 
settled. 
56 Vic. No. 36 a. 13. 

Or periodical pay-
ments ordered oat of 
earnings. 

Orders for payment 
may be vatied. 
Ibid. a. 14. 

Failure to comply 
with decree equiva-
lent to desertion. 
Ibid. a. 15. 
Suit for dissolution or 
separation

utd :instit 
	may be 
 

Ibid. 

Decree absolute 
thereupon. 
Ibid. 
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Dem Lion. 

Attempted murder. 

Repeated assaults. 

PART IV. 
DISSOLUTION OF MARRIAGE. 

On petition by husband. 
Any husband may present a petition to the Cum-t praying 

that his marriage may be dissolved on the ground that his wiro has 
since the celebration thereof been guilty of adultery. 

Any husband who at the time of the institution of the 
suit has been domiciled in New South Wales for three years and 
upwards (provided lie did not resort to New South Wales for the 
purpose of such institution) may present a petition to the Court 
praying that his marriage may be dissolved on one or more of the 
grounds following— 

that his wire has without just cause or excuse wilfully deserted 
the petitioner and without any such cause or excuse left him 
continuously so deserted during three years and upwards 
that his wife has during three years and upwards been a 
habitual drunkard and habitually neglected her domestic 
duties or rendered herself unfit to discharge them 

(a) that at the time of the presentation of the petition his wife 
has been imprisoned for a period of not less than three year9 
and is _still in prison under a commuted sentence for a capital 
crime or under sentence to penal servitude or imprisonment 
for seven years or upwards 
that within one year previously his wife has been convicted 
of having attempted to murder the petitioner or of having 
assaulted him with intent to inflict grievous bodily harm 

that during one year previously his wife Las repeatedly 
assaulted and cruelly beaten the petitioner. 

Adultery. 
36 Vic. No. 0 8. 22. 

Where tinstainl 
domiciled in New 
South Wales. 
55 Vic. No. 37 s. 1. 

Habitual drunken-
nc.m and ne,;leci of 
duties. 

Sentence for crime. 

Incestuous atli.licry 
c. 

36 Vic. No. 0 s. 22. 

On petition by wife. 
14. (1) Any wife may present a petition to the Court praying 

that her marriage may be dissolved on the ground that since the 
celebration thereof her husband has been guilty of— 

incestuous adultery or 
bigamy with adultery or 
rape sldomy bestiality or 
adultery coupled with such cruelty as without adultery would 
have entitled her to a divorce a mensil et thoro under the 
law existing in England before the passing of the Imperial 
Act twentieth and twenty-first Victoria chapter eighty-five or 

adultery coupled with desertion without reasonable excuse 
for two years or upwards. 	 (2) 
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Matrimonial Causes. 

(2) " Incestuous adultery " means adultery committed by 
a husband with a woman with whom if his wife were dead he could 
not lawfully contract matrimony by reason of her being within the 
prohibited degrees of consanguinity or affinity. 

" Bigamy " means marriage of any person being married 
to any other person during the life of his or her former wife or 
husband whether the second marriage takes pace-within the dominions 
of Tier Majesty or elsewhere. 

Any wife whose husband is at the time of the institution Adultery where 
of the suit domiciled in New South Wales may present a petition ll,itynds,dourhicias. 
to the Court praying that her marriage may be dissolved on the 44 Vic. No. 31 8.1. 
ground that since the celebration thereof her husband has been guilty 
of adultery. 

Any wife who at the time of the institution of the Where wife 
dq!nicaed
South wales. 

l
e
n 
s 
 New snit has been domiciled in New South Wales for three years and 

upwards (provided she did not resort to New South Wales for the 5.5 Vie. No. 37.s. i. 
purpose of such institution) may present a petition to the Court 
praying that her marriage may be dissolved on one or more of the 
grounds following— 

that her husband has without just cause or excuse wilfully Desertion. 
deserted the petitioner and without any such cause or excuse 
left her continuously so deserted during three years and 
upwards and no wife who was domiciled in New South Wales 
when the desertion commenced shall be deemed to have lost 
her domicile by reason only of her husband having there-
after acquired a foreign domicile 
that her husband has during three years and upwards been Habitual drunken. 
a habitual drunkard and either habitually left the petitioner  'less or cruelty. 
without the means of support or habitually been guilty of 
cruelty towards her 
that at the time of the presentation of the petition her Sentence for crime. - 
husband has been imprisoned for a period of not less than 
three years and is still in prison under a commuted sentence 
for a capital crime or under a sentence to penal servitude or 
imprisonment for seven years or upwards 
that her hush 	has within five years undergone frequent  ImpriFonment in 

l 
 convictions for crime and been sentenced in the aggregate to agg

i
r
s
egide for three 

imprisonment for three years or upwards and left the petitioner 
 ed 
 

habitually without the means of support 
that within one year previously tier husband has been  Attempted murder. 
convicted of having attempted to murder the petitioner or 
of having assaulted her with intent to inflict grievous bodily 
harm 

( f ) that during one year previously her husband has repeatedly Reprated assaults. 
assaulted and cruelly beaten the petitioner. 

Hearing 

7 
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Matrimonial Cowes. 

Hearing of Petition. 
17. On the hearing of a petition for the dissolution of marriage 

the Court shall satisfy itself so far as it reasonably can— 
as to the facts alleged 
where adultery is Viarged whether or no the petitioner has 
been in any manner accessory to or conniving at the adultery 
or has condoned the same. 

The Court shall also inquire into any counter charge which may be 
made against the petitioner. 

Dismissal of Petition. 
18. Whenever a petition is presented under sections twelve 

fourteen or fifteen the Court shall dismiss the petition if— 
it is not satisfied on the evidence that the alleged adultery 
was committed or 
it finds that the petitioner has during the marriage been 
accessory to or conniving at the adultery of the other party 
to the marriage or has condoned the adultery complained of 
or 

(c) it finds that the petition is presented or prosecuted in collusion. 
with either of the respondents. 

Decree when to be pronounced. 
19. (1) Whenever a petition is presented under sections twelve 

fourteen or fifteen the Court shall pronounce a decree declaring the 
marriage to be dissolved if it is satisfied on the evidence that the case 
of the petitioner has been proved and does not find against the 
petitioner any of the facts mentioned in (b) and (c) of the last 
preceding section. 

(2) The Court shall not be bound to pronounce such decree 

it finds that the petitioner has during the marriage been 
guilty of adultery or 
it is of opinion that the petitioner has been guilty of— 

unreasonable delay in presenting or prosecuting the petition 
or 
cruelty towards the other party to the marriage or 
having deserted or wilfully separated himself from the 
other party before the adultery complained of or 
such wilful neglect or misconduct as has conduced to the 
adultery. 	 20. 

8 

Duty of Cow t. 
36 Vic. No. 9 e 24. 
55 Vie. No. 37 s. 3. 

Petition under as. 
12 14 16. 
36 Vie. No. 9 s. 26. 
4 1 Vie. No. 31 s. 4. 

Petitions under as. 
12 14 15. 
Court to pronounce 
decree. 
36 Vie. No. 9 s. 27. 
41 Vie. No. 31 8. 3. 

Discretion of Court. 
I bid. 	 if— 



why cause. 

Orounis for showing 
cause. 

Powers of Court on 
cause shown. 

Act No. 14, l89 D. 

Matrimonial Causcs. 

20. (1) Whenever a petition is presented under sections thirteen 
or sixteen the Court may dismiss the petition if in its opinion the 
petitioner's own habits or conduCt induced or contributed to the 
wrong complained of. 

In all other cases under the said sections the Court 
shall if it is satisfied that the case of the petitioner is. established 
pronounce the decree prayed for. 

So far as they severally are applicable all the provisions 
of sections eighteen (b) and (r) and nineteen (2) shall apply to petitions 
and suits under gections thirteen and sixteen. 

Petitions under es. 
13 16. 
Discretion of Coutt. 
55 Vic. No. 37 s. 2. 

C curt to pronounce 
decree. 

Anpli .ation of a. 19 
(2). 
Ibid. s. 3. 

Decrees Nisi. 
21. (1) Every decree for dissolution of marriage shall in the Nis; in arm, instance. 

first instance be a decree nisi. 	 36 Vic. No. 9 s. 28. 
A decree nisi shall not be made absolute until after the Not absolute until 

expiration of six months (or such shorter time as the Court fixes by aft'r six months. 
special order) from the pronouncing thereof. 

During such period any person may in such manner Time for allowing 
as the Court by a general or special order directs show cause 
the said decree should not be made absolute. 

Cause may be shown on the following grounds— 
that the decree was obtained by collusion or 
that material facts were not brought before the Court. 
•• (5) On cause being so shown the Court shall— 

make the decree absoute or 
reverse the decree nisi or 
require further inquiry or 
otherwise deal with the case as justice requires. 

DOM" es Absolute. 
22. (1) After the expiration of the time limited in that behalf Application by 

the petitioner may make request in writing that such decree nisi be petitioner. 
Vic. )\ so 	8. 3, made absolute. • 

The Court shall upon a certificate from the Registrar 
that no matter in opposition to the final decree is then pending make 
the decree absolute as of course. 

It shall not be necessary for the petitioner to move to 
make absolute any such decree nisi. 

23. (1) -Where a decree nisi has been pronounced for the Application by 
dissolution of a marriage and the petitioner fails to apply at the respondent.  
expiration of the time prescribed in the decree or in any special order 56 Vie. No. 36 a. 3. 
to make the decree absolute the respondent may on giving notice to 
the petitioner or such substituted notice as the Court allows apply to 
the Court to make the decree absolute. 	 (2) 

 
 

(") 
(b) 
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Dismissal from suit. 

36 Vic. No. 9 s. 32. 

55 Tic. No. 37 a. 3. 

Act No. 14, 1890. 

Matrimonial Causes. 

(2) The Court may order accordingly and may make the 
order subject to such conditions as to the payment of permanent 
alimony thd maintenance of children and the payment of costs as it 
thinks proper. 

Co-respondents. 

24. (1) Where the husband presents a petition for dissolution 
of marriage he shall make the allayed adulterer a co-respondent to 
the petition unless on special grounds to be allowed by the Court he 
is excused from so doing. 

Where the wife presents a petition for dissolution of 
marriage the Court may if it sees fit direct that the person with 
whom the husband is alleged to have committed adultery be made 
a respondent. 

In either of the cases hereinbefore mentioned the Court 
may after the close of the evidence for the petitioner direct such" 
co-respondent or respondent to be dismissed from the suit if it thinks 
there is not sufficient evidence against him or her. 

Belkf gicen to Respondent. 

25. (1) In suits for dissolution of marriage under sections 
twelve fourteen or fifteen if a wife being a respondent opposes on the 
ground of the petitioner's adultery cruelty or desertion a petition 
presented by her husband or if a husband being a respondent opposes 
on the ground of the petitioner's adultery or cruelty a petition presented 
by his wife the Court may on the application of such respondent give 
the same relief to which such respondent would have been entitled in 
case he or she had filed a petition seeking such relief. 	• 

(2) So far as they severally arc applicable all the provisions 
of this section shall apply to petitions and suits under sections thirteen 
and sixteen. . 

To petition' by 
husband. 
36 Vic. No. 9 s. 23. 

To petition by wife. 

Tower to direct questions to be argued. 

e. 25. 	 26. (1) Whenever the Court deems it necessary or expedient to 
56 Vie. No. 36 s. 17. have any question in relation to a petition for dissolution of marriage 

fully argued it may direct all necessary papers in the matter to be sent 
to the Crown Solicitor. 

(2) The Crown Solicitor shall under the directions of the 
Attorney-General instruct counsel to argue such question before the 
Court. 

Before decree 
absolute. 
60 Vie. No. 12 s. 3. 

Be-marriage. 

27. On every decree nisi for dissolution of marriage the 
Registrar shall indorse a notice that if the petitioner or respondent 
contracts marriage before the decree is made absolute he or she will 
be guilty of bigamy. 	 28. 
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28. (1) The respective parties to a suit for dissolution of After decree 

marriage may marry again as if the marriage had been dissolved by absolute.   
66 Vi'S. No. 9 s. 46. death where but not before— 

the time limited for appealing against a decree absolute has 
expired and no appeal has been presented or 
any such appeal is dismissed or 
in the result of any appeal the marriage is declared to be 
dissolved. 

(2) No officating minister shall be compelled to solemnize 
the marriage of any person whose former marriage was dissolved on 
the ground of his or her adultery nor shall he be liable to any suit 
penalty or censure for solemnizing or refusing to solemnize the 
marriage of any such person. 

PART V. 

NULLITY OF MARRIAGE. 

29. The provisions of section twenty-one shall apply to decrees Decrees and suits. 

and suits for nullity of marriage. 	 Ibid. s. 28. 
41 Vie. No. 3 s. 9. 

PART VI. 

INTERVENTION BY CROWN SOLICITOR. 

80. (1) During the progress of or before the decree is made 
absolute in a suit for dissolution or nullity of marriage any person may 
give information to the Crown Solicitor of matters material to the 
due decision of the case. 

The Crown Solicitor may thereupon take such steps as 
the Attorney-General deems necessary or expedient. 

If from any such information or otherwise the Crown 
Solicitor suspects that any parties to the suit are or have been acting 
in collusion for the purpose of obtaining a decree of dissolution or 
nullity of marriage contrary to the justice of the case he may under 
the direction of the Attorney-General and by leave of the Court 
intervene in the suit alleging such collusion and may retain counsel 
and subpcena witnesses to prove the alleged collusion. 

In suits for Dissolu• 
tion or Nullity. 
36 Vie. No. 9 s. 28. 
48 Vic. No. 3 s. 9. 

PART 
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Adultery cruelty 
desertion. 
36 Vic. No. 988.1;16. 

W here petitioner 
domiciled for three 
years. 
55 Vio. No. 37 s. 1. 

PART VII. 
JUDICIAL SEPARATION. 

On petition by husband or wife. 
81. A decree of judicial separation may be obtained either by 

the husband or the wife upon application by petition to the Court on 
the ground of adultery or of cruelty or of desertion without cause for two 
years and upwards. 

32. Any married person who at the time of the institution of 
the suit has been domiciled in New South Wales for three years and 
upwards (provided that he or she did not resort to New South Wales 
for the purpose of such institution) may present a petition to the 
Court praying that a judicial separation may be granted if a husband 
on one or more of the grounds upon which a petition for dissolution of 
marriage may be presented under section thirteen and if a wife 
upon one or more of the grounds upon which a petition for dissolution 
of marriage may be presented under section sixteen. 

Decrees. 
e. 	33. A decree for a judicial separation may be pronounced in all 

cases in which 
a decree for a divorce a menst% et thoro might at any time prior 
to the passing of the Imperial Act twentieth and twenty-first 
Victoria chapter eighty-five have been pronounced in England 

the petitioner's case if for dissolution of the marriage has failed 
or the petition been dismissed but a case for judicial separation 
has been established. 

84. In suits for judicial separation under section thirty-one 
the Court on being satisfied of the truth of the allegations contained 
in the petition and that there is no legal ground why the same should 
not be granted may decree judicial separation accordingly. 

(1) In suits for judicial separation under section thirty-two 
3. if in the opinion of the Court the petitioner's own habits or conduct 

induced or contributed to the wrong complained of the petition may 
be dismissed. 

(2) In all other cases under the said last mentioned section 
the Court if satisfied that the ease of the petitioner is established and 
that there is no legal ground why the petition should not be granted 
shall pronounce the decree prayed for. 

Reversal of Decree. 
Any husband or wife upon the application of whose wife or 

husband as the case may be a decree of judicial separation has been 
pronounced may at any time thereafter present a petition to the Court 

praying 

Power to pronounc 
86 Vie. No. 9 s. 2. 

65 Vic. No. 37 s. 2 
proviso. 

Under s. 31. 
36 Vic. No. 9 s. 16. 

Under s. 32. 
55 Vic. No. 37 ss. 2, 

Decree of separation 
obtained during 
absence may be 
reversed. 
86 Vic. No. 9 s. 18. 
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praying for a reversal of such decree on the ground that it was 
obtained in his or her absence and that there was reasonable ground 
for the alleged desertion where desertion was the ground of such 
decree. - 

The Court may on being satisfied of the truth of the 
allegations of such petition reverse the decree accordingly. 

The reversal of the decree shall not prejudice nor affect 
the rights and remedies which any other person would have haa in 
case such reversal had not been decreed in respect of any debts con-
tracts or acts of the wife incurred entered into or done between the 
times of the decree of separation and of the reversal thereof. 

Effect of Decree. 
37. (1) A decree for a judicial separation shall have the same Effect of decree. 

effect as a decree for a divorce a menses et thoro would have had in 36 Vic. No. 9 a. 2. 
England according to the law in. force before the passing of the 
Imperial Act twentieth and twenty-first Victoria chapter eighty-five 
and such other effect as herein mentioned. 

In every case of a judicial separation the wife shall Effect on after. 

from the date of the decree and whilst the separation continues be acquired 
20
property. 

Ibid. a.  
considered as a feme sole with respect to property of every description 
which she may acquire or which may come to her or devolve upon her. 

Such property may be disposed of by her in all respects 
as a feme sole and on her decease the same shall in case she dies 
intestate go as the same would have gone if her husband had been 
then dead. 

If after a decree of judicial separation a wife again 
cohabits with her husband all such property as she may be entitled to 
when such cohabitation takes place shall be held to her separate use 
subject however to any agreement in writing made between herself 
and her husband when separate. 

The provisions of this section shall be deemed to extend 
to property to which such wife has become or shall become entitled as 
executrix administratrix or trustee since the decree of separation and 
the death of the testator or intestate shall be deemed to be the 
time when such wife became entitled as executrix or administratrix. 

38. (1) In every case of a judicial separation the wife shall Effect npon contracts 

whilst so separated be considered as a feme sole for the purposes of and torts of wife. 

contract and wrongs and injuries and suing and being sued in any Ibid. s. 21.  
civil proceeding. 

(2) The husband shall not be liable in respect of any 
engagement or contract entered into or for any wrongful act or 
omission by the wife or for any costs incurred by her as plaintiff or 
defendant. 

(3) 
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Husband liable for 
necessaries. 
36 Vie. No. 0 s. 21. 

Joint powers. 
Ibid. 

(3) Where upon any such judicial separation alimony is 
decreed or ordered to be paid to the wife and the same is not duly paid 
by the husband he shall be liable for necessaries supplied for her use. 

(I) Nothing herein contained shall prevent the wife from 
joining.  at any time during such separation in the exercise of any 
joint power given to herself and her husband. 

PART VIII. 
ALIMONY. 

On dissolution of marriage. 

Permanent alimony, 	39. (1) The Court may on any decree for dissolution of 
gross or annual sum. marriage order the husband to secure to the wife for any term not 
Ibid. s. 29. 

	

	exceeding her life and to the satisfaction of -the Court such gross or 
annual sum of money as it deems reasonable. . 

The Court shall in making such order have regard to 
the wife's fortune (if any) to the ability of the husband and the conduct 
of the parties. 

The Court may settle and approve or refer it to the 
proper officer of the Court to settle and approve of a proper deed or 
instrument to be executed by all necessary parties. 

(1) The Court may in such case if it see fit suspend the 
pronouncing of its decree until such deed or instrument has been duly 
executed. 

Monthly or weekly 	 40. (1) The Court instead of ordering the husband to secure to 
paymet ts. 	the wife a gross or annual sum may make an order on the husband for 

payment to the wife during their joint lives of such monthly or weekly 
48 Vie. No. 3 a. 8. sums for her maintenance and support as the Court thinks reasonable. 
Ibid. 

	

	 (2) If the husband afterwards from any cause becomes 
unable to make such payments the Court may discharge or modify the 
order or temporarily suspend the same as to the whole or any part 
of the money ordered to be paid and again revive the same order 
wholly or in part as to it seems fit. 

Ibid. 

	

	 (3) If the wife marries again the Court may upon proof of 
that fact discharge the said order or if there be infant children in the 
wife's custody may vary the order. 

Pendente lite. 	 41. Upon any petition for dissolution of marriage the Court shall 
36 Vie. No. 9 a 29. have the same power to make interim orders for payment of money by 

way of alimony or otherwise to the wife as it has in a suit instituted 
for judicial separation. 

A pplic t ion 1 y i''e. 
Ibid. a. 13. 

On judicial separation. 
42. Where the application for judicial separation is by the wife 

the Court may make any order for alimony which it deems just. 
43. 
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Where a decree is made for judicial separation the Court General powers. 

may make all such orders in respect•of alimony to the wife as it could 55  Vic.  No.  37 a.  6. 
make if the decree made was for dissolution of marriage. 

On restitution of conjugal rights. 
Where the application for restitution of conjugal rights is 36 Vic. No. 9 P. 16. 

by the wife the Court may make any order for alimony which it deems 
just. 

_Directions as to payment. 
The Court may in all cases in which it makes any decree Payment to wife or 

or order for alimony direct the same to be paid either to the wife to trustee. 
herself or to any trustee on her behalf to be approved by the Court 36 Vie. 

No. 9  a.  19.  

and may direct any securities to be given and may impose any terms 
or restrictions which seem expedient and may appoint a new trustee if 
for any reasons it appears to the Court expedient to do so. 

The Registrar's report. 
48. The Court in determining alimony applications may consider Court may consider 

the Registrar's report of the result of his examination of the witnesses. report. 
56 Vie. No 36 s. 11. 

PART IX. 
COSTS. 

(1) On the hearing of any suit proceeding or petition under Discretiorary. 
this Act the Court may make such order as to costs as seems just. 	36 Vic. No. 9 s. 41. 

(2) The Court may in all suits and proceedings except Attorney and client, 

proceedings on appeal order costs to be paid as between attorney and 18. 
56 Vie. No. 36 ss. 6 

client. 
Whenever in a petition presented by a husband the alleged Against 

adulterer is made a co-respondent and the adultery is established the co-respondents.  
Court may order the adulterer to pay the whole or any part of the 36  Vie. No. 9 31.  
costs of the proceedings. 

(1) The Court may order the costs incurred by the Crown or proceedings 

	

undr ss. 	, Solicitor and otherwise aris'ag in a proceeding under sections twenty- 36  Vic. No.
26 

93s. 23. six or eighty-six of this Act to be paid by the parties or such of them 56 vie.  N0.36s. 17 
as it sees fit including a wife if she has separate estate. 

(2). In case the Crown Solicitor is not thereby fully satisfied 
his reasonable costs lie shall be entitled to charge and be reiMbursed 
the difference as part of the expense of his office. 

, (1) Where the Crown Solicitor intervenes or shows cause Costs 	ery n'ima  so against a decree nisi in any suit or proceeding for dissolution or for by C wu Soiicitor.  zog 	 rs 	28. Vi 	 .a. 9 8. nullity of marriage the Court may make such order int respect to the y. ,01 8 10. 
costs of the Crown Solicitor and of all parties oceasdovie4 by the inter-. 
vention or showing cause as seems just. 	 (2) 
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The Court may order such costs to be paid by the 
Crown Solicitor or by the parties or one or other of them including a 
wife if she has separate estate. 

If the Crown Solicitor is not thereby fully satisfied his 
reasonable costs he may charge and be reimbursed the difference as 
part of the expense of his office. 

The Crown Solicitor and any party may recover such 
costs in like manner as costs may be recovered in other eases. 

The Attorney General may direct that any costs paid to 
a party by the Crown Solicitor in accordance with any order under 
this section shall be part of the expense of his office. 

Costs of intervention 	61. The Court may make such order as to the costs of any 
in other cases• 	person who intervenes or shows cause against a decree nisi in any suit 56 Vie. No 36 s. 6. or proceeding and of all parties thereto occasioned by such intervention 

or showing cause as aforesaid as seems just. 

How tried. 

PART X. 
DAMAGES. 

52. (1) A husband may in a petition for dissolution of marriage 
or for judicial separation claim damages from any person on the 
ground of his having committed adultery with the petitioner's wife. 

Every petition claiming damages shall be served on the 
alleged adulterer and the wife unless the Court dispenses with such 
service or directs some other service to be substituted. 

Every petition claiming damages shall be heard and tried 
on the same principles in the same manner and subject to the same or 
like rules and regulations as formerly applied to the trial and decision 
of actions for criminal conversation brought in the common law 
jurisdiction of the Supreme Court. 

The provisions of this Act with reference to the hearing 
and decision of other petitions shall so far as may be necessary be 
deemed applicable to petitions claiming damages. 

The damages to be recovered shall be ascertained by 
the verdict of a jury although the respondent or co-respondent does 
not appear. 

53. The Court may after the damages have been ascertained 
direct in what manner they shall be paid and applied and may order the 
whole or any part to be settled for the benefit of the children (if any) 
of the marriage or as a provision for the maintenance of the wife. 

64. (1) No damages shall be claimed in any petition in respect 
of an act of adultery committed more than three years before the 
filing of the petition. 	 (2) 

Claim by husband. 
36 Vic.. No. 9 s. 80. 

Service. 

Provisions of this 
Act to apply. 

Jury to ascertain. 

Application of 
damages. 
36 Vic. No. 9 a. 80. 

I. mitation of lime. 
56 Vic. No 36 8. 2. 
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(2) Nothing herein contained shall affect the right of any 
petitioner to a decree for dissolution of marriage or judicial separation 
on the ground of adultery committed more than three years before the 
filing of the petition. 

PART XI. 
SETTLEMENTS. 

Property of wye. • 
(1) Whenever the Court pronounces a decree of dissolution Court may order 

of marriage or judicial separation for the adultery of the wife and the settlement. 
wife is entitled to any property either in possession or reversion the 36  Vic. No. 6. 33.  
Court may if it thinks fit order a reasonable settlement to be made of 
such property or any part thereof for the benefit of the innocent party 
and of the children of the marriage or either or any of them. 

(2) Any instrument executed pursuant to any order of the 
Court at the time of or after the pronouncing of a final decree of 
dissolution of marriage or judicial separation shall be deemed valid 
and effectual in law notwithstanding the existence of the disability of 
coverture at the time of the execution thereof. 

Application of settled property. 
After a final decree of nullity or dissolution of marriage Marriage settlements 

the Court may inquire into the existence of ante-nuptial or post- bay be zned. 

nuptial settlements made on the parties whose marriage is the 66 Vic. No. 36 a 7.  subject of the decree and may make such orders with reference to the 
application of the whole or a portion of the property settled for the 
benefit of the parties to and the children if any of the marriage or 
either or any of them as to the Court seems fit. 

87. Where a decree is made for judicial separation the Court General powers. 
may make all such orders in respect of the wife's property as it could 55  Vic' No. 37  s' 6. 
make if the decree was for dissolution of marriage. 

PART XII. 
TRANSACTIONS. WITH INTENT TO DEFEAT PETITIONERS. 

Deeds, 54e. 
58. (1) Where it is proved to the satisfaction of the Court Court may set aside 

that any deed conveyance instrument or agreement has been executed deeds c. 

or made by or on behalf of or by direction of or in the interest of a 56 Vie. No. 36, s. 4. 
 

respondent 



Protection of 
purchaser. 
Respondent ordered 
to pay coats. 
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Property may be 
taken in execution 
by petitioner. 

Sale may be 
restrained. 
56 Vic. No. 36 s. 5. 
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respondent husband or wife in order to. defeat the claim of the 
petitioner in respect of costs or alimony or in respect of money 
payable for the maintenance of children the deed conveyance instru-
ment or agreement may on the application of the petitioner and on 
such notices being given as are directed be set aside on such terms as 
the Court thinks proper. 

If the Court on the hearing of the application so order 
and declare any money or property real or personal dealt with by such 
deed conveyance instrument or agreement as aforesaid may be taken 
in execution at the suit of the petitioner or charged with the payment 
of such sums for the maintenance of the petitioner or of the petitioner 
and children as the Court directs. 

On the hearing the Court may make such order for the 
protection of a bona fide purchaser as it thinks just. 

The respondent or anyone acting in collusion with the 
respondent may be ordered to pay the costs of the petitioner and of a 
bona fide purchaser of and incidental to the execution of the said 
deed conveyance instrument or agreement and of setting the same 
aside. 

Sales of Real Property. 
59. (1) Where it appears to the Court that a sale of real estate 

is about to be made with intent to defeat a petitioner's claim in respect 
of costs alimony or the maintenance of children or damages on the 
ground of adultery the Court may by order restrain the sale or order 
the proceeds of the sale to be paid into Court to be dealt with as the 
Court directs. 

Any sale made after an order of the Court restraining 
the sale as aforesaid has been served on the person selling or his 
auctioneer or agent for sale shall be null and void. 

The Court may consider the claim of any person 
interested and may make such order in the premises as appears just. 

In suits for 
separation nullity 
or dissolution. 
36 Vic. No. 9 ss. 33 and 34. 

PART XIII. 
CUSTODY AND MAINTENANCE OF CHILDREN. 

60. (1) In any suit or other proceeding for obtaining a decree 
of judicial separation or of nullity or dissolution of marriage the 
Court may — 

(a) make such orders as it deems just and proper with respect to 
the custody maintenance and education of the children the 
marriage of whose parrots is the subject of such suit or other 
proceedings and 	 (b) 
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(b) if it thinks fit direct proper proceedings to be taken for 
placing such children under the protection of the Supreme 
Court in its equitable jurisdiction. 

(2) Such orders and directions may be made— 	 Times when orders 
from time to time by interim orders before making the final may be made. 36 Tic. No. 9 ss. 33 decree or 	 and 34. 
by provisions in the final decree or 
from time to time after the final decree upon application by 
petition for the purpose. 

The Court may give the wife the custody of the children—custody may be 
(a) in undefended cases where the Court is requested under given to wife. 

s. section twenty-two of this Act to make the rule absolute 	56 vie. No. 36 8.  
(B) in defended cases where it is proved that the respondent has 

had notice of the intention of the petitioner to apply for the 
custody of the children at the hearing of the motion to make 
the rule absolute. 

The Court may at any time before final decree on any I. applications for 
application for restitution of conjugal rights (or after final decree if conjugal rights.  
the respondent fails to comply therewith) upon application for that ibid.  s.  
purpose make from time to time all such orders and provisions with 
respect to the custody maintenance and education of the children of 
the petitioner and respondent as might have been made by interim 
orders during the pendency of a trial for judicial separation between 
the same parties. 

PART XIV. 
PETITIONS NOTICES AND SERVICE. 

Every petition praying for a dissolution of marriage shall Petition 0 state facts. 
state as distinctly as the nature of the case permits the facts on which 33 Vic. No. 9 B. 22. 
the claim to have the marriage dissolved is founded, 	 44 Vie No. 31 a. 1. 

Every person seeking a decree of nullity of marriage or of Affidavit in support. 
judicial separation or of dissolution of marriage shall together with 36 Vie. N 9 a. 35. 
the petition or other application for the same file an affidavit verifying 
such petition or other application so far as he is able to do so and 
stating that there is not any collusion or connivance between the 
deponent and the other party to the marriage. 

05. (1) Every petition for nullity of marriage judicial separa- Service. 
tion or dissolution of marriage shall be served on the party to be Ibid. a. 36. 
affected thereby either within or without New South Wales in such 
manner as the Court by any general or special order from time to 
time directs. 

(2) The Court may dispense with such service altogether Dispensing  with 
in case it seems necessary or expedient to do so. 	 06. service. 



Issues to be put 
into writing. 
36 Vic. No. 9 s. 7. 
Jury how sworn. 

Power of Court. 
Ibid. 

Verdict may be 
general or special. 
Ibid. s. 8. 
Forty-eight jurors 
to be summoned. 
4S Vic. No. 3 s. 3. 
Additional jurors. 
Ibid. 
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Adjournment of petition. 
36 Vic. No. 9 s. 38. 
Petition by wife 
under s. 15. 
44 Vie. No. 31 s. 2. 

Service of notices. 
50 Vic. No. 12 s. 6. 
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The Court may from time to time adjourn the hearing of 
any petition and may require further evidence thereon. 

(1) Every petition under section fifteen of this Act shall 
state the fact of the husband's domicile in New South Wales at the 
time of the institution of the suit. 

(2) Proof of such domicile to the satisfaction of the Court • 
shall be given before any decree in the suit is pronounced and any 
decree for dissolving the marriage shall state that such proof has been 
so given. 

All notices required to be served in a suit for dissolution 
of marriage may be served in the manner now or hereafter prescribed 
by the Court or may be sent to the party intended to be served in a 
registered letter directed and posted by an officer of the Court 
appointed for that purpose. 

Power of Court to direct 
trial by jury. 
33 Vic. No. 9 s. 6. 
48 Vic. No. 3 s. 3. 
Party may require trial 
by jury 
36 Vie. No. 9 s. 23. 
50 Vic. No. 12 s. 1. 
55 Vic No. 37 a 3. 
On circuit. 
55 Vic. No. 37 s. 5. 

PART XV. 
TRIAL OF ISSUES. 

69. (1)  The Court may if- it thinks fit direct any issue to be 
determined before itself or any Judge of the Supreme Court "try the 
verdict of a jury. 

Any party to a suit for dissolution of marriage may 
require the contested issues therein to be tried by a jury. 

The Court may direct any issue to be tried on circuit 
and may make all necessary orders for the setting down of the case 
and the return of the findings therein and respecting the costs of the 
trial. 

70. (1) Every issue for trial by jury shall be reduced into 
writing in such form as the Court directs. 

(2) At the trial the jury shall be sworn to try the issue 
and a true verdict give thereon according to the evidence. 

71. The Court or Judge presiding at the trial shall have the 
same power jurisdiction and authority as any judge possesses when 
sitting at nisi prius. 

72. A general or special verdict subject to a special case may 
be returned in like manner as in any cause tried in the Supreme Court. 

73. (1) Whenever in any cause any issue is to be tried by a 
jury the Court shall issue a precept directing the sheriff to summon 
forty-eight special jurors. 

(2) When there is more than one co-respondent on the 
record the precept shall direct so many additional special jurors to be 
summoned as will allow each co-respondent to strike off six names 
from the jury list. 	 74. 
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74. (1) The sheriff shall furnish to the clerk of the Court Calling  the jury. separate cards with the respective names places of abode and additions 48 vie. No. 3 a. 4. of the jurors returned in the jury panel written thereon. 
At the trial of any issue the clerk or other ministerial officer of the Court shall put the cards together in a box. 
Upon the issue being called on to be tried the clerk or officer shall in open Court draw out the cards one after another until such a number of jurors appears as will allow of a jury of twelve being struck therefrom after each party to the record has struck off six names. 

75. (1) A list of the names of such number of jurors so Impannelling  jury. determined as aforesaid shall •be delivered by the sheriff or his deputy Ibid.  8. 5. 
to the petitioner or his attorney or counsel who may strike off six names. 

The list shall then be delivered to the respondent or his attorney or counsel who may strike off an equal number of names. 
The list shall then be delivered to the co-respondent or his attorney or counsel who may strike off an equal number of names. 
If there be more than one co-respondent the list shall be handed to each or the attorney or counsel of each in turn who may strike off the like number of names. 
The jurors whose names then remain upon the list or the Twelve remaining  first twelve jurors whose names remain thereon as the case may require jn

u
e
li

e
T
c
l
.to be impan-

shall be the jurors for the trial of the issue and shall be sworn and impannelled accordingly. 
Every party to any such proceeding shall be entitled challenges. to the same rights as to challenge and otherwise as if he were a party on the record on an issue at nisi prius. 

76. Except as hereinbefore provided the law and practice General law and governing all questions respecting the jury shall be the same as now Ibi  Practice8. 7.  t0  apply' in force at nisi prius sittings of the Supreme Court. 

PART XVI. 
WITNESSES AND EVIDENCE. 

77. Subject to the rules hereunder the witnesses in all pro- Witnesses to be ceedings before the Court where their attendance can be had shall anumrtm ed in open 
be sworn and examined orally in open Court 	 36 Vic. No. 9 a. 10. Provided that the parties may verify their respective cases in Affidavits. whole or in part by affidavit but so that the deponent in every such /Ens affidavit may on the application of the opposite party or by direction Cross-examination of the Court be cross-examined orally in open Court and thereafter may a  eP"enta' be re-examined orally in open Court. 	 78.  m id' 

0 
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Faamination of 
parties. 
36 Vic. No. 9 se. 14 
37. 
No. 11 1898 B. 8. 

Questions tending  to 
show adultery. 
/bid. ss. 14 37. 
Ibid. s. 10. 
56 Vic. No. 36 s. 9. 

Communications 
during  marriage. 
No. 11 1898 s. 11. 
Proviso. 

Publication of 
evidence may be 
forbidden. 
55 Vie. No.37 ss. 4 5. 

78. In any proceeding under this Act— 
the Court may order the attendance of the petitioner and 
may examine him or permit him to be examined or cross-
examined on oath on the hearing of the petition and 

all parties and the wives and h nsban.ds of all parties shall be 
competent and compellable witnesses. 

79. No witness in any proceeding under this Act whether a 
party to the suit or not shall be liable to be asked or bound to answer 
any question tending to show that lie has been guilty of adultery unless 
he has already given evidence in the same proceeding in disproof of his 
alleged adultery. 

80. The provisions of section eleven of the Evidence Act 1898 
that no husband shall be competent to disclose any communication 
made to him by his wife during the marriage and that no wife shall be 
competent to disclose any communication made to her by her husband 
during the marriage shall not apply to any proceeding under this Act 
to any husband and wife who are both parties to such proceeding. 

81. (1) The Court or any judge presiding at a trial on circuit 
may in any suit at any stage thereof and from time to time make an 
order forbidding the publication of the evidence therein or any report 
or account of such evidence either as to the whole or portions thereof. 

(2) The breaph of any such order may be dealt with as 
contempt of court. 
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To Full Court. 
36 Vic. No. 9 s. 6. 
42 Vic. No. 3 s. 2. 
55 Vic. No. 37 s. 3. 

Security required. 
36 Vie. No. 9 s. 5. 

PART XVII. 
APPEALS NEW TRIALS &C. 

Appeal from decree or order of the Court. 
82. (1) Any person aggrieved by any decree or order of the 

Court (including a decree or order respecting costs only) may within 
fourteen days next after the pronouncing or making of the same enter 
in the prescribed manner an appeal against such decree or order to 
the Full Court and on any appeal every decree or order may be 
reversed or varied as the Full Court thinks proper. 

(2) The appellant shall within twenty-one days after the 
entry of his appeal give security as prescribed to prosecute his appeal 
with effect and to obey the decree or order in all things in case of its 
eventual affirmance and also to pay the costs of the appeal if costs are 
thereupon awarded against him. 

(3) Any person so aggrieved may limit his appeal to costs 
only and no security shall be required in appeals so limited. 

Appeal from decision of the Registrar. 
88. An appeal shall lie to the Court as defined in section three 

(1) from any decision order or direction of the Registrar. 	New 
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New Trial. 
The parties may apply in the prescribed manner to the Who may apply. 

Full Court for the new trial of any issue which under this Act may 36 Vie. No. 9 55. 89, 
be tried before a jury and every such application shall be heard and 
determined by the Full Court. 

Special Verdict and Special Case. 
(1) Every special verdict or special case shall be stated and Case how state.  

settled in like manner as in any cause tried in the Supreme Court. 	Ibid. s. 8.  
(2) The matter of law in every special verdict or special 

case shall be heard and determined before the Full Court. 

Referring Points of Law. 
The Court may if it thinks fit refer any matter of law for the so Tie. No. a68.17. 

decision of the Full Court and the Full Court may if it thinks fit 
direct all necessary papers in the matter to be sent to the Crown 
Solicitor for the purpose and under the conditions prescribed by 
section twenty-six. 

PART XVIII. 
ENFORCEMENT OF DECREES AND ORDERS. 

Generally. 
All decrees and orders made by the Court in any suit pro-

ceeding or petition instituted under the authority of this Act shall be 
enforced and put in execution in the same or the like manner as the 
judgments orders and decrees of the Supreme Court in the exercise of 
its equitable jurisdiction may now be enforced and put in execution. 

(1) No law now or hereafter to be in force for the relief of 
insolvent debtors or for the abolition of imprisonment for debt shall 
extend to affect or discharge from his liability any person who shall 
be charged with the payment of alimony or who shall be indebted 
for any damages or costs adjudged against him as respondent or 
co-respondent in any proceeding under this Act. 

(2) This section shall not be taken to repeal or affect the 
operation of any portion of the Bankruptcy Act 1898 and shall be 
construed as if passed into law immediately before the said Act. 

Decrees enforced 
as in equity. 
36 Vie. No. 9 5. 42. 

Bankruptcy lbws not 
to affect liability 
under this Act. 
Ibid. s. 45. 

Bankruptcy Act 
1898 not affected. 

Orders in respect of alimony maintenance costs or damages. 
(1) A writ of capias ad respondendum may be issued in Writ of capias ad 

1 respect of alimony costs or damages against a respondent or co- respondondum.
5iieNo2 5. 7- respondent in a suit for dissolution of marriage in all cases in Which 0 

such 
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such writ could on the eighth day of September one thousand eight 
hundred and eighty-six be issued in an action at law against a 
defendant. 

(2) The issue of such writ shall be subject to such special 
directions as the Court in any case thinks fit to give in order to 
prevent injustice or oppression. 

90. (1) The Court may enforce by attachment any order made 
by it for payment of costs or of any sum due in respect of alimony or 
the maintenance of children. 

(2) No person adjudicated bankrupt in whose statement of 
affairs all sums due in respect of such costs alimony or maintenance 
are included shall remain imprisoned under such writ during a longer 
period than is hereinafter mentioned— 

for non-payment of costs six months 
for non-payment of alimony or maintenance twelve months. 

50 Vic. No. 12 s. 7. 

Attachment. 
Ibid. a. 8. 

Bankruptcy of 
person ordered 
to pay. 
Ibid. s. 8. 
Proviso. 

General Rules. 
26 Vic. No. 9 ss. 43 
4448. 
50 Vic. No. 12 s. 8. 
56 Vic. No. 36 a. 11. 

Action of Crim. Con. 
abolished. 
86 Vie. No. 9 s. 47. 
Pauper suits or 
defences. 
55 Vie. No. 37 s. 4. 
Power of Registrar. 
56 Vic. No. 36 a. 11. 

PART XIX. 
MiscELLANEotrs. 

(1) The Court may make general rules for regulating the 
practice and procedure under this Act for fixing and regulating the 
fees payable upon all proceedings before the Court for enabling persons 
to sue in the Court in forma, pauperis and for regulatin6 the exercise 
by the Registrar of the powers hereby conferred upon him. 

(2) A copy of every such rule shall be laid before both 
Houses of Parlianient within one month from the making thereof if 
Parliament be then sitting or otherwise within one month after the 
commencement of the next ensuing session. 

No action shall be maintainable for criminal conversation. 
The Court shall have the same ,power of granting Orders to 

sue or defend in forma pauperis in any suit under this Act as in cases 
at law or in equity. 

The Registrar shall subject to the rules of Court have the 
following powers— 

to tax costs subject to review by the Court as at common law 
to settle issues 
to settle deeds directed by the Court to be executed by the 
parties 
to extend the time within which proceedings may be filed in 
undefended suits 
to allow proceedings to be taken or defended in forma 
pauperis 
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to examine witnesses in alimony applications and report the 
result of the said examinations to the Court 
to discharge such other administrative functions in the 
matrimonial causes jurisdiction as are discharged by the 
Prothonotary at common law. 

95. All proceedings in the matrimonial causes jurisdiction of Testing proceedings. 

the Supreme Court shall be tested in the name of the Judge appointed 56 Vic. No. 36 s. 10. 

to exercise jurisdiction under this Act. 

SCHEDULE. Sec. 3. 
7  

Reference to Act. Title or short title. Extent of repeal. 

 

 

36 Vic. No. 9 .. The " Matrimonial Causes Act " 	• • • 

42 Vie. No. 3 
	An Act to amend the law as to costs in matrimonial 

causes. 
44 Vic. No. 31 

	The " Matrimonial Causes Act Amendment Act of 
1881." 

48 Vic. No. 3 	The " Matrimonial Causes Act Amendment Act of 
1881." 

50 Tic. No. 12 
	The " Divorce Procedure Amendment Act " 

55 Vic. No. 37 
	

The "Divorce Amendment and Extension Act of 
1892." 

56 Vic. No. 36 
	

The " Matrimonial Causes Procedure Amendment 
Act." 

No. 1.1 1898 
	" Evidence Act 1898" 

The who]e un-
repealed por-
tion, except 
es. 3, 4, 12. 

The whole. 

The whole. 

The whole ex-
cept s. 2. 

The whole. 
The whole. 

The whole un-
repealed por-
tion. 

Ss. 8 10 and 
proviso to 11. 

••• 
	

• •• 	 • • • 

By Authority : Reprinted by WILLIAM APPLEGATZ Guume, Government Printer, Sydney, 1922. 
[Is. 9d.] 
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Memo. and Certificate to accompany the 
Matrimonial Causes Bill. 

THIS Bill consolidates in whole or in part the following Acts :- 
36 Vic. No. 9 ; 
42 Vic. No. 3 ; 
44 Vic. No. 31 ; 
48 Vic. No. 3 ; 
50 Vic. No. 12 ; 
55 Vic. No. 37 ; 
56 Vic. No. 36 ; 
No. 11, 1898. 

The sections which deal with the appointment of the Judge who is to exercise 
the jurisdiction of the Court will be consolidated with the Supreme Court Bill. 

The Acts consolidated used the phrases " dissolution of marriage" and " divorce" 
indifferently. The former is now uniformly adopted. In the same manner for " sen-
tence" and " decree" only the latter word is used. For a variety of expressions (such 
as " questions of fact," " such questions," " any such question," any issue," " matters 
of fact," " truth of an issue," " question of fact or any issue," " issue of fact," 
" issues,") it has been thought safe to follow the precedent of the rules and use the 
word " issue." Before makini,  this alteration in clause 69 (2), the cases of Horwitz v. 
Horwitz, 4 N.S.W.R., D., Kretszchnere 	v. Kretszehner, therein referred to, and Parry 
v. Parry. [1896], P., p. 379, were considered. 

Clause O. It seems clear that the "grounds" mentioned in the section from which 
this is taken are only grounds for judicial separation. 

Clause 10. It has been necessary to decide an important point in this clause. The 
English statute 47 & 48 Vic., c. 68, in which it first appears, deals solely with applications 
for restitution of conjugal rights, and the power to vary or modify there given appears 
clearly to refer simply to orders under that Act. Our Act, 56 Vic. No. 36, includes this 
English Act with a number of other provisions, and in two places (secs. 3 and 11) refers 
to alimony. The whole Act is to be read with the Matrimonial Causes Act. The 
question is whether the words " any order" in sec. 14 of the 56 Vic. No. 36 have a wider 
meaning than they had in the English Act from which they are taken, and now refer to 
all orders for periodical payment of money, including alimony. Alimony orders can 
only be made under certain circumstances, and the powers to vary them are limited and 
conditioned. If these limitations have been impliedly repealed by sec. 14 above the 
results will be important. On the whole they have been thought not to be so repealed, 
and the expression " any such order" has therefore been used. 

Clauses 14 and 15. No way has been found of changing the words of the original 
Acts in the expressions " any wife" in clause 14, and " any wife whose husband is domi-
ciled in New South Wales" in clause 15, though the contrast may seem to suggest that 
under the earlier section the husband need not be domiciled in New South Wales. 

The law "heretofore" existing in England must have been the law before the 
20 & 21 Vic., c. 85. 

Clause 18. " Such petition," in sec. 26 of 36 Vic. No. 9, seems to mean a petition 
for dissolution. 

The expression " either of the respondents" at the end of this clause is open to 
criticism but is retained from the original section. 

Clause 19. Comparing sec. 27 of 36 Vic. No. 9 with sec. 3 of 41: Vic. No. 31, 
certain differences will be found. These appear to have arisen from inadvertence when 
the latter section was drawn, and have been disregarded, 
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Clause 20. The important question how far sec. 3 of 55 Vic. No. 37, notwith-
standing the specific terms of sec. 2 of the same Act, incorporates the provisions of sec. 
27 of the 36 Vic. No. 9, has been left undecided. Is, for example, the Court bound to 
pronounce a decree for dissolution in a petition under 55 Vic. No 37, even though the 
petitioner has himself been guilty of adultery? 

Clause 24. " Such petition" in the section consolidated seems to mean a petition 
for dissolution only. Rule 6 of 27th October, 1892, adopts the same construction. 

Clause 25. A difficulty similar to that in clause 20 has been dealt with in the 
same way. The question is how far the provisions of sec. 32 of 36 Vic. No. 9 are 
applicable to proceedings under the 55 Vic. No. 37, and what operation must be give 
to sec. 3 of the latter Act. The practice seems to be to admit all matrimonial offence 
under the 55 Vic. No. 37 as defences. See Rice v. Rice, 15 N.S.W.R., D., 17. 

Clause 28 (2). The necessity for this provision in New South Wales is ye 
questionable. 

Clause 29. Sec. 9 of 48 Vic. No. 3 appears to mean that the whole of sec. 28 of 
the original Act applies to suits for nullity as well as to suits for dissolution. And see 
S. v. R., 4 N.S.W.R., Divorce, p. 5. 

Clauses 31 and 32. Under secs. 15 and 16 of 36 Vic. No. 9 a judicial separation 
can be obtained for desertion for two years. Under sec. 1 of 55 Vic. No. 37 it can be 
obtained for desertion for three years. This inconsistency has necessarily been retained 

Clause 33. " Hitherto" in sec. 2 of 36 Vie. No. 9 evidently means before th 
passing of the English Act 20  21 Vic., c. 85, of which see secs. 2 and 7. 

It may be that the proviso of sec. 2 of 55 Vic. No. 37 applies only to petition 
under that Act, but it has been thought that no harm could be done, and a possibl 
anomaly be removed, by deciding the doubt in favour of its extension to the earlier Acts. 

Clause 34. Reading sec. 16 of 36 Vic. No. 9 and secs. 2 and 3 of 55 Vic. No. 
37, two questions have arisen. First : Does sec. 16 apply in cases of petitions for 
judicial separation under the 55 Vic. No. 37 ? This has been answered in the affirma-
tive. Second : Does sec. 2 apply in cases of petitions under 36 Vic. No. 9 ? This has 
been answered in the negative. The words " and that there is no legal ground why 
the petition should not be granted" give effect to these decisions. 

Clause 37 (5). The unintelligible words " or the commencement of the desertion 
as the case may be," retained by inadvertence from an English section, have been 
omitted. 

Clause 39. The words " or instrument," here inserted, were omitted apparently 
by an oversight in the original sec. 29. 

Clauses 39 and 40. Difficulties have arisen in blending sec. 29 of 38 Vic. No. 9 
and sec. 8 of 48 Vic. No. 3, but these clauses give what is thought to be the most 
reasonable construction. 

Clause 43. It is hoped that this correctly summarises a most confused section, so 
far as it relates to alimony. 

Clause 47 (2). Sec. l8 of 56 Vic. No. 36 seems to show that this power cannot 
be exercised by the full Court. 

Clause 52 (3). " The Court" when appearing the second time in the original 
section has been taken to mean the Court in its common law jurisdiction. 

Clause 52 (5). " The respondent or co-respondent" has been substituted for " the 
respondents or any of them." In the cases mentioned in the original section there can 
be only one respondent, the wife. 

Clause 57. See note above, clause 43. 
Clause 61. The proper reading of the original section 8 seems doubtful. 



3 

Clause 63. The words " under the provisions of this Act" in original sec. are 
omitted. 

Clause 66. The words " such" and " if it see fit" omitted as unnecessary. 
Clause 77. The words " except as hereinafter provided" have been omitted as 

meaningless. 
Clauses 78, 79, 80. These are inserted from the Evidence Act at the desire of 

Mr. Justice G. B. Simpson. 
Clause 85. The word "now" in this clause will refer, of course, to a different 

date from that intended when it was first used. It is more convenient to retain the 
word, and no practical harm seems to be done by retaining it. 

36 Vic. Ha. 9, sec. 45, would appear to have been repealed by sec. 42 (2) of the 
Bankruptcy Act of 1887, but in lie Clarke, 7 B.C., p. 27, it is cited by A. H. Simpson, 
J., as still law. It is retained and words are added to prevent its operating as a new 
enactment. 

I certify that except as hereinbefore mentioned this Bill solely consolidates and 
in no way alters, acids to, or amends the law contained in the enactments therein 
consolidated. 

CHARLES G. HEYDON, 
Commissioner for the Consolidation of the Statute Law. 



r 

s, 

3 



Matrimonial Causes Act, 1899. 

TABLE showing how the sections of the Acts consolidated have been dealt with. 

Section of 
Repealed Acts. 

Section of 
Consolidated Act. Remarks. 

   

36 VICTORIA No. 9. 
Omitted. 
Omitted 
4 (1), (2), 33 (1), 

37 (1). 
1 

4(;) ... 
4 (3) ... 

62 (1), (2) 	. . 
69 (1) 
70 (1), (2), 71 
72, 84, 85 
84 	... 
77 

Omitted 
Omitted 
Omitted 
79 
31 
6, 7 (1), 31, 34, 

42, 4i 
5 

36 
45 
37 (2), (3), (4), 

(5) 

38 (1), (2), (3), 
(4) 

12, 14 (1), (2), 63 
69 (2), 24 (1), (2) 

(3) 
17  

Commencement and short title. 

Sections 3 and 4 of 36 Vic. No. 9 are not repealed. 
Only so much of these sections as confers juris-
diction upon, and gives validity to, the decrees, &c., 
of the Judge or Acting Judge has been retained in 
the consolidated Act. The power to appoint the 
Judge, and his power to nominate a Judge to act 
in his absence or illness, will be dealt with in a 
general Act as to Judges of the Supreme Court. 
'1 he Act 50 Vic. No. 30, which authorises any 
Judge, on request, to sit in Matrimonial Causes 
co-ordinately with the divorce Judge, is also left 
over to be consolidated in such general Act. 

See definition of Full Court. 

The definition of Full Court provides that three 
Judges must sit. 

The words " except as hereinbefore provided " are 
omitted in s. 77, as no previous provision is to be 
found in 36 Vic. No. 9. 

Repealed. See now "Evidence Act, 1898," ss. 5 & 6. 
Not repealed; to be consolidated in a general Act. 
Repealed. See now " Evidence Act, 1898," as. 5 & 6. 

In subsection (5) the words " or the commencement 
of the desertion (as the case may be) " have been 
omitted. These words were apparently copied 
into s. 20 from the English Act through inadver-
tence. See 21 and 22 Vic., c. 108, s. 7. 

Preamble. 
1 
2 

3 
4 

5 
0 
7 

9 
10 

11 
12 
13 
14 
15 
16 

17 
18 
19 
20 

21 

22 
23 

24 
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Section of 
Repealed Acts. 

Section of 
Consolidated Act. Remarks. 

 
 

 

26, 49 ... 
36 VICTORIA No. 9—continued. 

In s. 49 (2) the words " reimbursed the difference " 
have been substituted for the words " reimbursed 
the costs of such proceeding." It could hardly 
have been intended that the Crown Solicitor might 
charge the whole costs as an expense of his office 
when he had already been satisfied in part under 
the order of the Court. Compare the wording of 
s. 28 of 36 Vie. No. 9. 

In subsection (4) considerable alteration has been 
made in the wording. This part of s. 30 was 
obscure from the use of " enactment " in two 
senses. 

25 

26 
27 
28 
29 
30 

31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 

42 

43 
44 
45 
46 
47 
48 
49 

1 
2 

18 
19 
21, 30,50 
39, 40, 41 
52, 53 ... 

48 
25 
60 (1), (2) (a) (b) 
60 (2), (c) 
61 
65 
78, 79 
66 
55 
56 
47 (1) 

87 

91(1) 
88 
28 
92 
91 (2) 
3 

Omitted... 	... 
82 (1), (3) 

Altered in accordance with the provisions of s. 2of 
42 Vic. No. 3. 

" Supreme Court" has been used in place of " Court" 
in the last line but one to avoid confusion. 

42 VICTORIA No. 3. 
Repealing section. 

44 VICTORIA No. 31. 
Preamble. 

1 
2 
3 
4 
5  

Omitted. 
15, 63 
67 
19 
18 
Omitted Short title. 



Omitted 
4 (3) 	... 

1 
2 

3 
4 
5 
6 
7 

9 
10 
11. 

Preamble. 
1 
2 
3 
4 
5 
6 
7 
8 
9 

73 
74 
75 
Omitted 
70 
40 
29 
50 
Omitted 

Omitted. 
69 (2) 
Omitted 
22, 27 
Omitted 
Omitted 
68 
89 
90, 91 
3 

3 

Section of 
Repealed Acts. 

Section of 
Consolidated Act. Remarks. 

   

   

48 Vicronts No. 3. 
Short title—obsolete definitions. 
Section 2 of 48 Vic. No. 3 is not repealed. The portion 

not here consolidated will be dealt with in a 
general Act as to Judges. 

Repealed by s. 1 of 56 Vic. No. 33. 

... Operation exhausted. 

50 VICTORIA No. 12. 

Spent. 

Spent. 
Spent. 

The words " statement of affairs " have been inserted ; 
that being the term used in the Bankruptcy Act. 

55 VICTORIA No. 37. 
Omitted. 

1 13, 16, 32 
2 20, 33 (2), 35 
3 20 (3), 35, 69, 82 

4 81, 93 
5 69 (3), 81 

43, 57 
7 The portion prescribing the "Short title" is omitted. 

Preamble. 
1 

Omitted. 
Omitted 

56 VICTORIA No. 86. 

Repeal of 48 Vie. No. 3, s. 0. 
2 54 
3 23 
4 58 
5 59 
6 47 (2), 51 
7 56 
8 61 
9 79 

10 95 
11 83, 94 

Preamble. 
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Sccti n of 
Repealed Acts. 

Section of 
Consolidated Act. Remarks. 

   

56 VICTORIA No. 36—eontinued. 

7 (2), 8 There are no "Conveyancing Counsel or Attorneys of 
the Court." Tho words in italics have b,:en 
omitted. 

12 

13 
14 
15 
16 
17 
18 

19 

9 
10 
11 
62 
26, 83 
47 (2) ... 

Omitted 

The definition given in s. 18 of 56 Vic. No. 36 has not 
been adopted, but its effect upon the power to 
order costs as between attorney and client has 
been preserved in clause 47 (2). 

Short title. 

ACT No. 11, 1818. 

8 78 
10 79 

11 Proviso 80 



This PuBlac BILL originated in the LEGISLATIVE COUNCIL, and, having this day 
passed, is now ready for presentation to the LEGISLATIVEASSEMBLYfor its concurrence. 

Legislative Council Chamber, JOHN J. CALVERT, 
Sydney, 2nd August, 1899. Clerk of the Parliaments. 

1163 South (11 airs. 

ANNO SEXAGESIMO TERTIO 

VICTORIA, REGIN/E. 
* * * * 7E * * * * * * * * * * * * * * * * * * * * * * * * * * 

Act No. , 1899. 
An Act to consolidate the Acts relating to Divorce and 

Matrimonial Causes. 

BE it enacted by the Queen's Most Excellent Majesty by and with 
the advice and consent of the Legislative Council. and Legislative 

Assembly of New South Wales in Parliament assembled and by the 
authority of the same as follows :— 

PART I. 
PRELIMINARY. 

1. This Act may be cited as the " Matrimonial Causes Act Short title. 
1899" and is divided into parts as follows :— 

PART I.—PRELIMINARY—SS. 1-3. 
PART II.—JURISDICTION—ss. 4, 5. 

c 9—A PART 
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Act No. , 1899. 2 

Matrimonial Causes. 

PART III.-RESTITUTION OF CONJUGAL RIGHTS- 
Applications-s. 6. 
Decrees-ss 7-11. 

PART IV.-DISSOLUTION OF MARRIAGE- 
On petition by husband-ss. 12, 13. 
On petition by wife-ss. 14-16. 
Hearing of Petition-s. 17. 
Dismissal of Petition- s. 18. 
Decree when to be pronounced-se, 19, 20. 
Decrees .Nisi-s. 21. 
Decrees Absolute-8s. 22, 23. 
Co-respondents-s. 24. 
Relief given to Respondent-8. 25. 
Power to direct questions to be argued-s. 26. 
Be-marriage-ss. 27, 28. 

PART V.-NULLITY OF MARRIAGE-8. 29. 
PART VI.-INTERVENTION BY CROWN SOLICITOR-S. 30. 
PART VII.-JUDICIAL SEPARATION- 

On petition by husband or wife-ss. 31, 32. 
Decrees-ss. 33-35. 
Reversal of Decree-s. 36. 
Effect of Decree-se. 37, 38. 

PART VIII.-ALIMONY- 
On dissolution of marriage-ss. 39-41. 
On judicial separation-s. 42, 43. 
On restitution of conjugal rights-s. 44. 
Directions as to payment-s. 45. 
The Registrar's report-s. 46. 

PART IX.- COSTS-SS. 47-51. 
PART X.-DAMAGES-88. 52-54. 
PART XI.-SETTLEMENTS- 

Property of wife-s. 55. 
Application of settled property-s. 56. 
General powers-s. 57. 

PART XII.-TRANSACTIONS WITH INTENT TO DEFEAT 
PETITIONERS- 

Deeds 4fic.-s. 58. 
Sales of Real Property-s. 59. 

PART XIII.-CUSTODY AND MAINTENANCE OF CHILDREN-88. 
60-62. 

PART XIV.-PETITIONS NOTICES AND SERVICE-Ss. 63-68. 
PART 
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Matrimonial Causes. 

PART X V.—TRIAL OF ISSUES—SS, 69-76. 
PART XVI.—WITNESSES AND EV1DENCE-88. 77-79. 
PART XVII.—APPEALS NEW TRIALS &C.— 

Appeal from decree or order of the Court—s. SO. 
Appeal from decision of the Rejidrat—s. 81. 
New Trial—s. 82. 
Special Verdict and kcPecial Case—s. 63. 
Referring Points of Law—s. 81. 

PART XVIII.—ENFORCEMENT OF DECREES AND ORDERS— 
Generally—s. 83. 
Liabilities not affected by Bankruptcy Laws—s. 86. 
Orders in roped of alimony maintenance costs or damages — ss. 

87, 88. 
PART XIX.—MISCELLANEOUS-88. 89-93. 

2. (1) The Acts mentioned in the Schedule to this Act are Repeal and saving. 
to the extent therein expressed hereby repealed. Schedule. 

All Judges or persons nominated or appointed under Judges and officers. 
the Acts hereby repealed and holding office at the time of the passing 
of this Act shall be deemed to have been nominated or appointed 
hereunder. 

All rules of Court made under the authority of any Act Rules of Court. 
hereby repealed and being in force at the time of the passing of this 
Act shall be deemed to have been made under the authority of this 
Act. 

3. In this Act unless the context or subject matter otherwise interpratatiin. 
indicates or requires— 

" The Court " means— 
the Court holden before the Judge appointed to exercise 36 Vie. No. 9 s. 49. 
jurisdiction under this Act or before any Judge acting in 50 Vic. No. 12 B. 9. 
his place or having co-ordinate jurisdiction with him 56 Vie. No. 36 s. 1. 
in the case of an appeal the Full Court. 55 Vic. No. 37 B. 7. 

" The Full Court " means the Supreme Court consisting of three36 Vie. No. 9 s. 49. 
or more Judges sitting as in banco. 55 Vic. No. 87 s. 7. 

" Prescribed " means prescribed by this Act or rules made here-
under. 

" The Registrar " means the Registrar of the Court or any person 
appointed to act as such. 

PART 
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Matrimonial Causes. 

PART II. 
JURISDICTION. 

4. (1) There shall be vested in the Supreme Court jurisdiction Composition and 

in respect of divorces a mensa et thoro suits of nullity of marriage jurisdiction of Court. 

suits for dissolution of marriage suits for restitution of conjugal rights 36 Vie. No. 9 s. 2. 
suits for jactitation of marriage and in all causes suits and matters 
matrimonial (except in respect of marriage licenses). 

The said jurisdiction shall be the matrimonial causes 
jurisdiction of the Supreme Court and the said jurisdiction and all the 
powers and authorities conferred by this Act may be exercised in like 
manner as the other powers jurisdictions and authorities given to or 
vested in the Supreme Court. 

The said jurisdiction shall except as herein otherwise Ibid. Bs. 3 k 4. 

provided be exercised by the Judge appointed in that behalf and by 48 Vie. No. 8 e. 2. 

any Judge acting in his place or having co-ordinate jurisdiction with 50 Vic. No. 36 s. 1. 

him and every decree or order of any such Judge shall in causes and 
matters under this Act be as valid to all intents and purposes as if 
such decree or order had been made by the Full Court. 

6. In all suits and proceedings other than proceedings to dissolve court to act on 

any marriage the Court shall proceed and act and give relief on icircieuioeitssticoailthe 
principles and rules which in the opinion of the Court shall be as courts. 
nearly as may be conformable to the principles and rules on which the 86 Vic. No. 9 s. 17. 

Ecclesiastical Courts of England acted and gave relief before the 
passing of the Imperial Act twentieth and twenty-first Victoria chapter 
eighty-five but subject to the provisions herein contained and to the 
rules and orders under this Act. 

PART III. 

RESTITUTION OF CONJUGAL RIGHTS. 

Applications. 
Application for restitution of conjugal rights may be made By petition. 

by either husband or wife by petition to the Court. 	 Ibid. e. 16. 

Decrees. 
(l) The Court on being satisfied of the truth of the allega- Power to decree. 

tions contained in the petition and that there is no legal ground why Ibid. 

the same should not be granted may decree restitution of conjugal 
rights accordingly. 	 (2) 
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(2) A decree for restitution of conjugal rights shall not be 
enforced by attachment. 

8. (1) Where the application for restitution of conjugal rights 
is by the wife the Court may at the time of making the decree or at 
any time afterwards order that in the event of such decree not being 
complied with within any time in that behalf limited by the Court 
the respondent shall make to the petitioner such periodical payments 
as may be just; 

Such order may be enforced in the same manner as an 
order for alimony in a suit for judicial separation. 

The Court may if it thinks fit order that the husband 
shall to the satisfaction of the Court secure to the wife such periodical 
payment and for that purpose may refer it to the registrar or some 
counsel or attorney to settle and approve of a proper deed or instrument 
to be executed by all necessary parties. 

9. (1) Where the application for restitution of conjugal rights 
is by the husband and the wife is entitled to any property either in 
possession or reversion the Court may if it thinks fit order a settlement 
to be made to the satisfaction of the Court of such property or any 
part thereof for the benefit of the petitioner and of the children of 
the marriage or either or any of them. 

(2) If the wife is in receipt of any profits of trade or 
earnings the Court may order such part thereof as it thinks reasonable 
to be periodically paid by the respondent to the petitioner for his own 
benefit or to the petitioner or any other person for the benefit of the 
children of the marriage or either or any of them. 

10. The Court may from time to time vary or modify any such 
order for the periodical payment of money either by altering the times 
of payment or by increasing or diminishing the amount or may tempo-
rarily suspend the same as to the whole or any part of the money so 
ordered to be paid and again revive the same wholly or in part as the 

ju st. 
11. 

thinks  
11. (1) If the respondent fails to comply with a decree of the 

Court for restitution of conjugal rights such respondent shall thereupon 
be deemed to have been guilty of desertion without reasonable cause 
and a suit for dissolution of marriage or for judicial separation may be 
forthwith instituted and a decree nisi for the dissolution of the marriage 
or a decree of judicial separation may be pronounced on the ground 
of desertion although the period of three years may not have elapsed 
since the failure to comply with the decree for restitution of conjugal 
rights. 

(2) Such decree nisi shall not be made absolute until after 
the expiration of six months from the pronouncing thereof unless 
the Court fixes a shorter time. 

Attachment 
abolished. 
56 Tic. No. 36 s. 12. 
Where wife is the 
applicant periodical 
payments ordered. 
Ibid. s. 12. 

Enforcing order for 
payments. 

Settlement of 
payments. 

Where husband is 
applicant wife's 
property may be 
settled. 
56 Vic. No. 36 a. 13. 

Or periodical pay-
ments ordered out of 
earnings. 

Orders for payment 
may be varied. 
Ibid.  s. 14. 

Failure to comply 
with decree equiva-
lent to desertion. 
Ibid. s. 15. 
Suit for dissolution or 
separation may be 
instituted. 
Ibid. 

Decree almolute 
therripon. 
Ibid. 

  

 

PART 
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Matrimonial Causes. 

PART IV. 
DISSOLUTION OF MARRIAGE. 

On petition by husband, 
Any husband may present a petition to the, Court praying 

that his marriage may be dissolved on the ground that his wife has 
since the celebration thereof been guilty of adultery. 

Any 'husband who at the time of the institution of the 
suit has been domiciled in New South Wales for three years and 
upwards (provided he did not resort to New South Wales for the 
purpose of such institution) may present a, petition to the Court 
praying that his marriage may be dissolved on one or more of the 
grounds following— 

that his wife has without just cause or excuse wilfully deserted 
the petitioner and without any such cause or excuse left him 
continuously so deserted during three years and upwards 
that his wife has during three years and upwards been a 
habitual drunkard and habitually neglected her domestic 
duties or rendered herself unfit to discharge them 

that at the time of the presentation of the petition his wife 
has been imprisoned for a period of not less than three years 
and is still in prison under a commuted sentence for a capital 
crime or under sentence to penal servitude or imprisonment 
for seven years or upwards 
that within one year previously his wife has been convicted 
of having attempted to murder the petitioner or of having 
assaulted him with intent to inflict grievous bodily harm 

that during one year previously his wife has repeatedly 
assaulted and cruelly beaten the petitioner. 

Adultery. 
36 Vic. No, 9 .. 22. 

Wiley!) husband 
south 
domiciled 

d lns Ne w  
55 Vic. No. 37 s. 1. 

Desertion. 

Habitual drunken, noes and neglect of duties. 

Sentence for crime. 

Attempt( d murder. 

Repeated assaul .. 

On petition by wife. 
14. (1) Any wife may present a petition to the Court praying Incestuous adultery 

that her marriage may be dissolved on the ground that since the ice• 
celebration thereof her husband has been guilty of— 36 Vic. No. 9 1. 2$. 

incestuous adultery or 
bigamy with adultery or 
rape sodomy bestiality or 
adultery coupled with such cruelty as without adultery would 
have entitled her to a divorce a rnensA et thoro under the 
law existing in England before the passing of the Imperial 
Act twentieth and twenty-first Victoria chapter eighty-five or 

adultery coupled with desertion without reasonable excuse 
for two years or upwards. 	 (2) 
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(2) " Incestuous adultery " means adultery committed by 
a husband with a woman with whom if his wife were dead he could 
not lawfully contract matrimony by reason of her being within the 
prohibited degrees of consanguinity or affinity. 

" Bigamy " means marriage of any person being married 
to any other person during the life of his or her former wife or 
husband whether the second marriage takes place within the dominions 
of Her Majesty or elsewhere. 

15. Any wife whose husband is at the time of the institution 
of the suit domiciled in New South Wales may present a petition 
to the Court praying that her marriage may be dissolved on the 
ground that since the celebration thereof her husband has been guilty 
of adultery. 

la. Any wife who at the time of the institution of the 
suit has been domiciled in New South Wales for three years and 
upwards (provided she did not resort to New South Wales for the 
purpose of such institution) may present a petition to the Court 
praying that her marriage may be dissolved on one or more of the 
grounds following— 

that her husband has without just cause or excuse wilfully 
deserted the petitioner and without any such cause or excuse 
left her continuously so deserted during three years and 
upwards and no wife who was domiciled in New South Wales 
when the desertion commenced shall be deemed to have lost 
her domicile by reason only of her husband having there-
after acquired a foreign domicile 
that her husband has during three years and upwards been 
a  habitual drunkard and either habitually left the petitioner 
without the means of support or habitually been guilty of 
cruelty towards her 
that at the time of the presentation of the petition her 
husband has been imprisoned for a period of not less than 
three years and is still in prison under a commuted sentence 
for a capital crime or under a sentence to penal servitude or 
imprisonment for seven years or upwards 
that her husband has within five years undergone frequent 
convictions for crime and been sentenced in the aggregate to 
imprisonment for three years or upwards and left the petitioner 
habitually without the means of support 
that within one year previously her husband has been 
convicted of having attempted to murder the petitioner or 
of having assaulted her with intent to inflict grievous bodily 
harm 

( f ) that during one year previously her husband has repeatedly 
assaulted and cruelly beaten the petitioner. 

Adultery where 
husband domiciled 
in New South Wales. 
44 Vic. No. 31 s. 1. 

Where wife 
domiciled

Wales. 
inNew. 

South 
 

55 Vie. No. 37 a. 1. 

Desertion. 

Habitual drunken-
ness or cruelty. 

Sentence for crime. 

Imprisonment in 
aggregate

o. 
	for three 

y 
 

Attempted murder. 

Repeated assaults. 

Hearing 

V 
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Hearing of Petition. 
17. On the hearing of a petition for the dissolution of marriage Doty of Court. 

the Court shall satisfy itself so far as it reasonably can— 	 36 Vic. No. 9.. 24. 
• 

(a) as to the facts alleged 	
55 Vic. No. s7.. 3. 

where adultery is charged whether or no the petitioner has 
been in any manner accessory to or conniving at the adultery 
or has condoned the same. 

The Court shall also inquire into any counter charge which may be 
made against the petitioner. 

Dismissal of Petition. 
18. Whenever a petition is presented under sections twelve 

fourteen or fifteen the Court shall dismiss the petition if— 
it is not satisfied on the evidence that the alleged adultery 
was committed or 
it finds that the petitioner has during the • marriage been 
accessory to or conniving at the adultery of the other party 
to the marriage or has condoned the adultery complained of 
or 

it finds that the petition is presented or prosecuted in collusion 
with either of the respondents. 

Petition under is. 
12 14 15. 
86 Vic. No. 9 s. 26. 
44 Vic. No. 31 I. 4. 

Decree when to be pronounced. 
19. (1) Whenever a petition is presented under sections twelve 

fourteen or fifteen the Court shall pronounce a decree declaring the 
marriage to be dissolved if it is satisfied on the evidence that the case 
of the petitioner has been proved and does not find against the 
petitioner any of the facts mentioned in (b) and (c) of the last 
preceding section. 	 • 

(2) The Court shall not be bound to pronbunce such decree 
if- 

Petitions under u. 
12 14 15. 

Lou
r
r
e. 

 t
e

to pronounce 

86 Vic. No. 9.. 27. 
44 Vic. No. 31 s. 3. 

Discretion of Court. 
Ibid. 

it finds that the petitioner has during the marriage been 
guilty of adultery or 
it is of opinion that the petitioner has been guilty of— 

unreasonable delay in presenting or prosecuting the petition 
or 
cruelty towards the other party to the marriage or 
having deserted or wilfully separated hiinself from the 
other party before the adultery complained of or 
such wilful neglect or misconduct as has conduced to the 
adultery. 	 20. 
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20. (1) Whenever a petition is presented under sections thirteen 
or sixteen the Court may dismiss the petition if in its opinion the 
petitioner's own habits or conduct induced or contributed to the 
wrong complained of. 

In all other cases under the said sections the Court 
shall if it is satisfied that the case of the petitioner is established 
pronounce the decree prayed for. 

So far as they severally are applicable all the provisions 
of sections eighteen (b) and (c) and nineteen (2) shall apply to petitions 
and suits under sections thirteen and sixteen. 

_Decrees Nisi. 
21. (1) Every decree for dissolution of marriage shall in the 

first instance be a decree nisi. 
(2) A decree nisi shall not be made absolute until after the 

expiration of six months (or such shorter time as the Court fixes by 
special order) from the pronouncing thereof. 

(3) During such period any person may in such manner 
as the Court by a general or special order directs show cause why 
the said decree should not be made absolute. 

(4) Cause may be shown on the following grounds— 
that the decree was obtained by collusion or 
that material facts were not brought before the Court. 

(5) On cause being so shown the Court shall— 
make the decree absolute or 
reverse the decree nisi or 
require further inquiry or 
otherwise deal with the case as justice requires. 

• 

Petitions under u. 
13 16. 
Discretion of Court. 
55 Vic. No. 37.. 2. 

Court to pronounce 
decree. 

Application of s. 19 
(2). 
raid. .. 3. 

Nisi in first instance. 
36 Vic. No. 9 .. 28. 

Not absolute until 
after six months. 

Time for showing 
cause. 

Grounds for showing 
cause. 

Powers of Court on 
cause shown. 

Decrees Absolute. 

22. (1) After the expiration of the time limited in that behalf Application by 

the petitioner may make request in writing that such decree nisi be petitioner.  

made absolute. 	 50 Vic. No. 12 s. 3. 

The Court shall upon a certificate from the Registrar 
that no matter in opposition to the final decree is then pending make 
the decree absolute as of course. 

It shall not be necessary for the petitioner to move to 
make absolute any such decree nisi. 

23. (1) Where a decree nisi has been pronounced for the Application by 
rf Bpo 	. dissolution of a marriage and the petitioner fails to apply at the 	ndent 

expiration of the time prescribed in the decree or in any special order 65 Vic. No. 36 s. 3. 

to make the decree absolute the respondent may on giving notice to 
the petitioner or such substituted notice as the Court allows apply to 
the Court to make the decree absolute. 	 (2) 
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(2) The Court may order accordingly and may make the 
order subject to such conditions as to the payment of permanent 
alimony the maintenance of children and the payment of costs as it 
thinks proper. 

Co-respondents, 
24. (1) Where the husband presents a petition for dissolution To petition by 

of marriage he shall make the alleged adulterer a co-respondent to h"sbaill  
the petition unless on special grounds to be allowed by the Court he 36 'Vic;  No. 9 s. 23. 

is excused from so doing. 
Where the wife presents a petition for dissolution of Te uetition by wife. 

marriage the Court may if it sees fit direct that the person with whom 
the husband is alleged to have committed adultery be made a re- 
spondent. 

In either of the cases hereinbef ore mentioned the Court Dismissal from suit. 
may after the close of the evidence for the petitioner direct such 
co-respondent or respondent to be dismissed from the suit if it thinks 
there is not sufficient evidence against him or her. 

Relief given to Respondent. 
25. ( 1 ) In suits for dissolution of marriage under sections 86 Vic. No. 9 s. 32. 

twelve fourteen or fifteen if a wife being a respondent opposes on the 
ground of the petitioner's adultery cruelty or desertion a petition 
presented by her husband or if a husband being a respondent opposes 
on the ground of the petitioner's adultery or cruelty a petition presented 
by his wife the Court may on the application of such respondent give 
the same relief to which such respondent would have been entitled in 
case he or she had filed a petition seeking such relief. 

(2) So far as they severally are applicable all the provisions is Tie. No. 37 s. 3. 
of this sectioi shall apply to petitions and suits under sections thirteen 
and sixteen. 

Power to direct questions to be argued. 
26. (1) Whenever the Court deems it necessary or expedient to Mid. s. 25. 

have any question in relation to a petition for dissolution of marriage 66 Vic. No. 36 s. 17. 
fully argued it may direct all necessary papers in the matter to be sent 
to the Crown Solicitor. 

(2) The Crown Solicitor shall under the directions of the 
Attorney-General instruct counsel to argue such question before the 
Court. 

Be-marriage. 
27. On every decree nisi for dissolution of marriage the Before decree 

Registrar shall indorse a notice that if the petitioner or respondent absolute. 
contracts marriage before the decree is made absolute he or she will 60 Vie. No. 12 s. 3. 
be guilty of bigamy. 	 28. 
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28. (1) The respective parties to a suit for dissolution Of After decree 
marriage may marry again as if the marriage had been dissolved by ab3olute• 

s. death where but not before— 36 Vic. No. 9 43. 

the time limited for appealing against a decree absolute has 
expired and no appeal has been presented or 
any such appeal is dismissed or 
in the result of any appeal the marriage is declared to be 
dissolved. 

(2) No officiating minister shall be compelled to solemnize 
the marriage of any person whose former marriage was dissolved on 
the ground of his or her adultery nor shall he be liable to any suit 
penalty or censure for solemnizing or refusing to solemnize the 
marriage of any such person. 

PART V. 
NULLITY OF MARRIAGE. 

29. The provisions of section twenty-one shall apply to decrees Decrees and suite. 
and suits for nullity of marriage. 	 s. 28. 

Vic. No. 3 s. 9. 

PART VI. 
INTERVENTION BY CROWN SOLICITOR. 

30. (1) During the progress of or before the decree is made 
absolute in a suit for dissolution or nullity of marriage any person may 
give information to the Crown Solicitor of matters material to the 
due decision of the case. 

The Crown Solicitor may thereupon take such steps as 
the Attorney-General deems necessary or expedient. 

If from any such information or otherwise the Crown 
Solicitor suspects that any parties to the suit are or have been acting 
in collusion for the purpose of obtaining a decree of dissolution or 
nullity of marriage contrary to the justice of the case he may under 
the direction of the Attorney-General and by leave of the Court 
intervene in the suit alleging such collusion and may retain counsel 
and subpoena witnesses to prove the alleged collusion. 

In suits for Dissolu-
tion or Nullity. 
36 Vie. No. 9 s. 00, 
48 Vic. No. 3 s. 9. 

PART 
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PART VII. 
JUDICIAL SEPARATION. 

On petition by husband or wife. 
81. A decree of judicial separation may be obtained either by 

the husband or the wife upon application by petition to the Court on 
the ground of adultery or of cruelty or of desertion without cause for two 
years and upwards. 

32. Any married person who at the time of the institution of 
the suit has been domiciled in New South Wales for three years and 
upwards (provided that he or she did not resort to New South Wales 
for the purpose of such institution) may present a petition to the 
Court praying that a judicial separation may be granted if a husband 
on one or more of the grounds upon which a petition for dissolution of 
marriage may be presented under section thirteen and if a wife 
upon one or more of the grounds upon which a petition for dissolution 
of marriage may be presented under section sixteen. 

desertion. 
36 36 Vie. No. 966.1516. 

Where petitioner 
domiciled for three 
years. 
66 Vie. No. 37 s, 1. 

Decrees. 
33. A decree for a judicial separation may be pronounced in all Power to pronounce, 

eves in which 	 86 Vic. No. 9 s. 2. 

a decree for a divorce a mensa, et thoro might at any time prior 
to the passin5,  of the Imperial Act twentieth and twenty-first 
Victoria chapter eighty-five have been pronounced in England 

the petitioner's case if for dissolution of the marriage has failed 65 Vie. No. 37 O. 2 
or the petition been dismissed but a case for judicial separation proviso. 
has been established. 

34. In suits for judicial separation under section thirty-one Under S. 31. 

the Court on being satisfied of the trail of the allegations contained 36 Vie. No. 9 B. 16. 

in the petition and that there is no legal ground why the same should 
not be granted may decree judicial separation accordingly. 

35. (1) In suits for judicial separation under section thirty-two  Under s. 32. 

if in the opinion of the Court the petitioner's own habits or conduct 55 Vic. No. 87 se. 2, 3. 

induced or contributed to the wrong complained of the petition may 
be dismissed. 

(2) In all other cases under the said last mentioned section 
the Court if satisfied that the case of the petitioner is established and 
that there is no legal ground why the petition should not be granted 
shall pronounce the decree prayed for. 

Reversal of Decree. 
36. Any husband or wife upon the application of whose wife or Decree of separation 

husband as the case may be a decree of judicial separation has been absence dm
d
a
u
y
r 

b
n 

eg 
 

pronounced may at any time thereafter present a petition to the Court reversed. 

praying 86 Vie. No. 9 s. 18. 
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praying for a reversal of such decree on the ground that it was 
obtained in his or her absence and that there was reasonable ground 
for the alleged desertion where desertion was the ground of such 
decree. 

The Court may on being satisfied of the truth of the 
allegations of such petition reverse the decree accordingly. 

The reversal of the decree shall not prejudice nor affect 
the rights and remedies which any other person would have bad in 
case such reversal had not been decreed in respect of any debts con-
tracts or acts of the wife incurred entered into or done between the 
times of the decree of separation and of the reversal thereof. 

Effect of Decree. 

37. (1) A decree for a judicial separation shall have the same Effect of decree. 

effect as a decree for a divorce a mensa, et thoro would have had in 36 Vic. No. 9 a. 2. 

England according to the law in force before the passing of the 
Imperial Act twentieth and twenty-first Victoria chapter-eighty-five 
and such other effect as herein mentioned. 

In every case of a judicial separation the wife shall Effect on after. 

from the date of the decree and whilst the separation continues be acquired property.  

considered as a feme sole with respect to property of every description Mid.  8.  20.  

which she may acquire or which may come to her or devolve upon her. 
Such property may be disposed of by her in all respects 

as a feme sole and on her decease the same shall in case she dies 
intestate go as the same would have gone if her husband had been 
then dead. 

(1) If after a decree of judicial separation a wife again 
cohabits with her husband all such property as she may be entitled to 
when such cohabitation takes place shall be held to her separate use 
subject however to any agreement in writing made between herself 
and her husband when separate. 

(5) The provisions of this section shall be deemed to extend 
to property to which such wife has become or shall become entitled as 
executrix administratrix or trustee since the decree of separation and 
the death of the testator or intestate shall be deemed to be the 
time when such wife became entitled as executrix or administratrix. 

38. (1) In every case of a judicial separation the wife shall Effect upon contracts 

whilst so separated be considered as a feme sole for the purposes of and torts of wife. 

contract and wrongs and injuries and suing and being sued in any Ibid.  ' 21' 
civil proceeding. 

The husband shall not be liable in respect of any 
engagement or contract entered into or for any wrongful act or 
omission by the wife or for any costs incurred by her as plaintiff or 
defendant. 
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Where upon any such judicial separation alimony is Husband liable for 
decreed or ordered to be paid to the wife and the same is not duly paid 

n6eVcesie.  
sarie  

No
s. 

3 	. 9 s. 21. by the husband he shall be liable for necessaries supplied for her use. 
Nothing herein contained shall prevent the wife from Joint powers. 

joining at any time during such separation in the exercise of any mid. 
joint power given to herself and her husband. 

PART VIII. 
ALIMONY. 

On dissolution ofmarriage. 
39. (1) The Court may on any decree for dissolution of Permanent alimony marriage order the husband to secure to the wife for any term not gross or annual sum. 

exceeding her life and to the satisfaction of the Court such gross or Mid' S.  29.  
annual sum of money as it deems reasonable. 

The Court shall in making such order have regard to 
the wife's fortune (if any) to the ability of the husband and the conduct 
of the parties. 

The Court may settle and approve or refer it to the 
proper officer of the Court to settle and approve of a proper deed or 
instrument to be executed by all necessary parties. 

The Court may in such case if it see fit suspend the 
pronouncing of its decree until such deed or instrument has been duly 
executed. 

40. (1) The Court instead of ordering the husband to secure to Monthly or weekly 
the wife a gross or annual sum may make an order on the husband for Payments: 
payment to the wife during their joint lives of such monthly or weekly !Bid' 
sums for her maintenance and support as the Court thinks reasonable. 48 Vie. No.  3 s' 8' 

If the husband afterwards from, any cause becomes rbid.  
unable to make such payments the Court may discharge or modify the 
order or temporarily suspend the same as to the whole or any part 
of the money ordered to be paid and again revive the same order 
wholly or in part as to it seems fit. 

If the wife marries again the Court may upon proof of Ibid. 
that fact discharge the said order or if there be infant children in the 
wife's custody may vary the order. 

41. Upon any petition for dissolution of marriage the Court shall Pendente lite. 
have the same power to make interim orders for payment of money by 36 Vie. No. 9 s. 29. 
way of alimony or otherwise to the wife as it has in a suit instituted 
for judicial separation. 

On judicial separation. 
42. Where the application for judicial separation is by the wife Application by wife. 

the Court may make any order for alimony which it deems just. 	Ibid. a. 16. 

43. 
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Where a decree is made for judicial separation the Court Gereral powers. 
may make all such orders in respect of alimony to the wife as it could t5  Vie. No. 87 6. 
make if the decree made was for dissolution of marriage. 

On restitution of conjugal rights. 
Where the application for restitution of conjugal rights is 36 Vie. No. 9.. 16. 

by the wife the Court may make any order for alimony which it deems 
just. 

iiirretions as to payment. 
The Court may in all cases in which it makes any decree Payment to wife or  

or order for alimony direct the same to be paid either to the wife tgic. 
trustee. 

9 s. 19.
e. 

herself or to any trustee on her behalf to be approved by the Court 
and may direct any securities to be given and may impose any terms 
or restrictions which seem expedient and may appoint a new trustee if 
for any reasons it appears to the Court expedient to do so. 

The Registrar's report. 
The Court in determining alimony applications may consider court may consider 

the Registrar's report of the result of his examination of the witnesses.ep  56 Vie. No. 36.. 11. 

PART IX. 
COSTS. 

(1) On the hearing of any suit proceeding or petition under 
this Act the Court may make such order as to costs as seems just. 

(2) The Court may in all suits and proceedings except 
proceedings on appeal order costs to be paid as between attorney and 
client. 

Whenever in a petition presented by a husband the alleged 
adulterer is made a co-respondent and the adultery is established the 
Court may order the adulterer to pay the whole or any part of the 
costs of the proceedings. 

(1) The Court may order the costs incurred by the Crown 
Solicitor and otherwise arising in a proceeding under sections twenty-
six or eighty-six of this Act to be paid by the parties or such of them 
as it sees fit including a wife if she has separate estate. 

(2) In case the Crown Solicitor is not thereby fully satisfied 
his reasonable costs he shall be entitled to charge and be reimbursed 
the difference as part of the expense of his office. 

(1) Where the Crown Solicitor intervenes or shows cause 
against a decree nisi in any suit or proceeding for dissolution or for 
nullity of marriage the Court may make such order in respect to the 
costs of the Crown Solicitor and of all parties occasioned by the inter- 
vention or showing cause as seems just. 	 (2) 

   
   

  

Discretiosary. 
36 Vic. No. 9.. 41. 
Attorney and clietit. 
56 Vic. No. 36 ss. 6 
18. 

 

   
   

 

Against 
co-respondents. 
36 Vie. No. 9 s. 31. 

   

   
   

 

Of proceedings 
under ss. 26, 86. 
36 Vic. No. 9 s. 23. 
56 Vic. No. 36 s. 17. 

  

   
   

Costs of Intervention 
by Crown Solicitor. 
36 Vie. No. 9 s. 28. 
48 Vie. No. 3 a. 10. 
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The Court may order such costs to be paid by the 
Crown Solicitor or by the parties or one or other of them including a 
wife if she has separate estate. 

If the Crown Solicitor is not thereby fully satisfied his 
reasonable costs he may charge and be reimbursed the difference as 
part of the expense of his office. 

The Crown Solicitor and any party may recover such 
costs in like manner as. costs may be recovered in other cases. 

The Attorney General may direct that any costs paid to 
a party by the Crown Solicitor in accordance with any order under 
this section shall be part of the expense of his office. 

51. The Court may make such order as to the costs of any Nov of intervention 

person who intervenes or shows cause against a decree nisi in any suit in other cases. 

or proceeding and of all parties thereto occasioned by such intervention 56 Vie" No  36 a.  6.  

or showing cause as aforesaid as seems just. 

PART X. 
DAMAGES. 

52. (1) A husband may in a petition for dissolution of marriage claim by husband. 

or for judicial separation claim damages from any person on the 36 Vic. No. 9 a. 30. 
ground of his having committed adultery with the petitioner's wife. 

Every petition claiming damages shall be served on the service. 
alleged adulterer and the wife unless the Court dispenses with such 
service or directs some other service to be substituted. 

Every petition claiming damages shall be heard and tried flow tried. 

on the same principles in the same manner and subject to the same or 
like rules and regulations as formerly applied to the trial and decision 
of actions for criminal conversation brought in the common law 
jurisdiction of the Supreme Court. 

The provisions of this Act with reference to the hearing Provisions of this 

and decision of other petitions shall so far as may be necessary be Act to  PPIY. 

deemed applicable to petitions claiming damages. 
The damages to be recovered shall be ascertained by jury to ascertain. 

the verdict of a jury although the respondent or co-respondent does 
not appear. 

53. The Court may after the damages have been ascertained Application of 

direct in what manner they shall be paid and applied and may order the damage°. 
whole or any part to be settled for the benefit of the children (if any) 36 Vic. No. 9 s. 30. 
of the marriage or as a provision for the maintenance of the wife. 

54. (1) No damages shall be claimed in any petition in respect Limitation of time. 

of an act of adultery committed more than three years before the  66 Vie. No. 36  B.  2. 

filing of the petition, 	 (2) 
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(2) Nothing herein contained shall affect the right of any 
petitioner to a decree for dissolution of marriage or judicial separation 
on the ground of adultery committed more than three years before the 
filing of the petition. 

PART XI. 

SETTLEMENTS. 

Property of wife. 
(1) Whenever the Court pronounces a decree of dissolution Court may order 

of marriage or judicial separation for the adultery of the wife and the settlement. 

wife is entitled to any property either in possession or reversion the 36 Vie. No. 9 8 39. 
Court may if it thinks fit order a reasonable settlement to be made of 
such property or any part thereof for the benefit of the innocent party 
and of the children of the marriage or either or any of them. 

(2) Any instrument executed pursuant to any order of the 
Court at the time of or after the pronouncing of a final decree of 
dissolution of marriage or judicial separation shall be deemed valid 
and effectual in law notwithstanding the existence of the disability of 
coverture at the time of the execution thereof. 

Application of settled property. 
After a final decree of nullity or dissolution of marriage Marri•ige settlements 

the Court may inquire into the existence of ante-nuptial or post- jay be  varied. 

nuptial settlements made on the parties whose marriage is the 56 vso.  No. 36 s. 7. 
subject of the decree and may make such orders with reference to the 
application of the whole or a portion of the property settled for the 
benefit of the parties to and the children if any of the marriage or 
either or any of them as to the Court seems fit. 

Where a decree is made for judicial separation the Court General powers. 
may make all such orders in respect of the wife's property as it could 55 Vie' No. 37 a. 6. 
make if the decree was for dissolution of marriage. 

PART XII. 
TRANSACTIONS WITH INTENT TO DEFEAT PETITIONERS. 

Deeds, 
(1) Where it is proved to the satisfaction of the Court Court may set aside 

that any deed conveyance instrument or agreement has been executed deeds o. 

or made by or on behalf of or by direction of or in the interest of a 56  Vie. No. 36, s. 4. 
c 9—B 	 respondent 
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respondent husband or wife in order to defeat the claim of the 
petitioner in respect of costs or alimony or in respect of money 
payable for the maintenance of children the deed conveyance instru-
ment or agreement may on the application of the petitioner and on 
such notices being given as are directed be set aside on such terms as 
the Court thinks proper. 

(2) If the Court on the hearing of the application so order Property may be 
and declare any money or property real or personal dealt with by such by p="i" 
deed conveyance instrument or agreement as aforesaid may be taken 
in execution at the suit of the petitioner or charged with the payment 
of such sums for the maintenance of the petitioner or of the petitioner 
and children as the Court directs. 

(3)' On the hearing the Court may make such order for the Protection of 

protection of a honk fide purchaser as it thinks just. 	 purchaser. 

(4) The respondent or anyone acting in collusion with the Respondent ordered 
respondent may be ordered to pay the costs of the petitioner and of a to pay cote. 
bonA fide purchaser of and incidental to the execution of the said 
deed conveyance instrument or agreement and of setting the same 
aside. 

Sales of Real Property. 
(1) Where it appears to the Court that a sale of real estate see may be 

is about to be made with intent to defeat a petitioner's claim in respect restrained' 
of costs alimony or the maintenance of children or damages on the 56 V1°.  No.  36 8.  5. 

ground of adultery the Court may by order restrain the sale or order 
the proceeds of the sale to be paid into Court to be dealt with as the 
Court directs. 

(2) Any sale made after an order of the Court restraining 
the sale as aforesaid has been served on the person selling or his 
auctioneer or agent for_ sale shall be null and void. 

(3), The Court may consider the claim of any person 
interested and may make such order in the premises as appears just. 

PART XIII. 
CUSTODY AND MAINTENANCE OF CHILDREN. 

(1) In any suit or other proceeding for obtaining a decree 
of judicial separation or of nullity or dissolution of marriage the 
Court may— 

(a) make such orders as it deems just and proper with respect to 
the custody maintenance and education of the children the 
marriage of whose parents is the subject of such suit or other 
proceedings and 	 (b) 

In suits for 
separation nullity 
or dissolution. 
36 Vic. No. 9 is. 33 
and 34. 

116 
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(b) if it thinks fit direct proper proceedings to be taken for 
placing such children under the protection of the Supreme 
Court in its equitable jurisdiction. 

(2) Such orders and directions may be made— 	 Times when orders 
from time to time by interim orders before making the final may be made. 

36 Tic. No. 9 98. 33 decree or 	 and 31. 
by provisions in the final decree or 
from time to time after the final decree upon application by 
petition for the purpose. 

61. The Court may give the wife the custody of the children— Custody may be 
(a) in undefended cases where the Court is requested under given to wife. 

section twenty-two of this Act to make the rule absolute 	56 Vic. No. 36 I. 8.  
(b) in defended cases where it is proved that the respondent has 

had notice of the intention of the petitioner to apply for the 
custody of the children at the hearing of the motion to make 
the rule absolute. 

62. The Court may at any time before final decree on any In applications for 
application for restitution of conjugal rights (or after final decree if con jugal

. 
	rights. 

the respondent fails to comply therewith) upon application for that 1.6"1* s.  16. 
purpose make from time to time all such orders and provisions with 
respect to the custody maintenance and education of the children of 
the petitioner and respondent as might have been made by interim 
orders during the pendency of a trial for judicial separation between 
the same parties. 

PART XIV. 
PETITIONS NOTICES AND SERVICE. 

Every petition praying for a dissolution of marriage shall Petition to state facto. 
state as distinctly as the nature of the case permits the facts on which 36 vie. No. 9 s. 22. 
the claim to have the marriage dissolved is founded. 	 44 Vic. No. 31 s. 1. 

Every person seeking a decree of nullity of marriage or of Affidavit in support. 
judicial separation or of dissolution of marriage shall together with 36 vie. No. 9 s.  35. 
the petition or other application for the same file an affidavit verifying 
such petition or other application so far as he is able to do so and 
stating that there is not any collusion or 'connivance between the 
deponent and the other party to the marriage. 

(1) Every petition for nullity of marriage judicial separa- service. 
tion or dissolution of marriage shall be served on the party to be raid...36. 
affected thereby either within or without New South Wales in such 
manner as the Court by any general or special order from time to 
time directs. 

(2) The Court may dispense with such service altogether Dispensing with 
in case it seems necessary or expedient to do so. 	 68.  service. 
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The Court may from time to time adjourn the hearing of 
any petition and may require further evidence thereon. 

(1) Every petition under section fifteen of this Act shall 
state the fact of the husband's domicile in New South Wales at the 
time of the institution of the suit. 

(2) Proof of such domicile to the satisfaction of the Court 
shall be given before any decree in the suit is pronounced and any 
decree for dissolving the marriage shall state that such proof has been 
so given. 

All notices required to be served in a suit for dissolution 
of marriage may be served in the manner now or hereafter prescribed 
by the Court or may be sent to the party intended to be served in a 
registered letter directed and posted by an officer of the Court 
appointed for that purpose. 

Adjournment of 
petition. 
36 Vic. No. 9 s. 38. 
Petition by wife 
under s. 15. 
44 Vic. No. 31 e. 2. 

Service of notices. 
50 Vic. No. 12 s. 6. 

PART XV. 
TRIAL OF ISSUES. 

69. (1) The Court may if it thinks fit direct any issue to be 
determined before itself or any Judge of the Supreme Court by the 
verdict of a jury. 

Any party to a suit for dissolution of marriage may 
require the contested issues therein to be tried by a jury. 

The Court may direct any issue to be tried on circuit 
and may make all necessary orders for the setting down of the case 
and the return of the findings therein and respecting the costs of the 
trial. 

70. (1) Every issue for trial by jury shall be reduced into 
writing in such form as the Court directs. 

(2) At the trial the jury shall be sworn to try the issue 
and a true verdict give thereon according to the evidence. 

71. The Court or Judge presiding at the trial shall have the 
same power jurisdiction and authority as any judge possesses when 

. sitting at nisi prius. 
72. A general or special verdict subject to a special case may 

be returned in like manner as in any cause tried in the Supreme Court. 
73. (1) Whenever in any cause any issue is to be tried by a 

jury the Court shall issue a precept directing the sheriff to summon 
forty-eight special jurors. 

(2) When there is more than one co-respondent on the 
record the precept shall direct so many additional special jurors to be 
summoned as will allow each co-respondent to strike off six names 
from the jury list. 	 74. 

Power
rial  

	
j ry

of
u
Court to direct 

Party may require trial 
by 
36 Vor.yNo. 9 a. 23. 
50 Vic. No. 12 a. 1. 
5 Vic No. 37 a. 3. 

On circuit. 
55 Vic. No. 37 e. 5. 

Issues to be put 
into writing. 
86 Vic. No. 9 a. 7. 
Jury how sworn. 

Power of Court. 
Ibid. 

Verdict may be  
ge6nide. 

a.
ral  8 or . special.  

Ibid. 
Forty-eight jurors 
to be summoned. 
48 Vic. No. 3 a. 3. 

Additional jurors. 
Ibid. 
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74. (1) The sheriff shall furnish to the clerk of the Court Calling  the jury. 
separate cards with the respective names places of abode and additions 49 Vic. No. 3 s. 4. 

of the jurors returned in the jury panel written thereon. 
At the trial of any issue the clerk or other ministerial 

officer of the Court shall put the cards together in a box. 
Upon the issue being called on to be tried the clerk or 

officer shall in open Court draw out the cards one after another until 
such a number of jurors appears as will allow of a jury of twelve being 
struck therefrom after each party to the record has struck off six 
names. 

75. (1) A list of the names of such number of jurors so Impannelling  jury. 
determined as aforesaid shall be delivered by the sheriff or his deputy Mid. e. 5. 
to the petitioner or his attorney or counsel who may strike off six 
names. 

The list shall then be delivered to the respondent or his 
attorney or counsel who may strike off an equal number of names. 

The list shall then be delivered to the co-respondent or 
his attorney or counsel who may strike off an equal number of names. 

If there be more than one co-respondent the list shall 
be handed to each or the attorney or counsel of each in turn who may 
strike off the like number of names. 

The jurors whose names then remain upon the list or the Twelve remaining  

first twelve jurors whose names remain thereon as the case may require ijuri
oz

.  to be impart- 
ne 

shall be the jurors for the trial of the issue and shall be sworn and 
impannelled accordingly. 

Every party to any such proceeding shall be entitled Challenges. 
to the same rights as to challenge and otherwise as if he were a party 
on the record on an issue at nisi prius. 

70. Except as hereinbefore provided the law and practice General law and 
governing all questions respecting the jury shall be the same as now practice apply. 
in force at nisi prius sittings of the Supreme Court. 

PART XVI. 
WITNESSES AND EVIDENCE. 

77. Subject to the rules hereunder the witnesses in all pro-
ceedings before the Court where their attendance can be had shall 
be sworn and examined orally in open Court 

Provided that the parties may verify their respective cases in 
whole or in part by affidavit but so that the deponent in every such 
affidavit may on the application of the opposite party or by direction 
of the Court be cross-examined orally in open Court and thereafter may 
be re-examined orally in open Court. 	 78. 

Witnesses to be 
examined  
Court. 

 in op en 

96 Vic. No. 9 s. 10. 
Affidavits: 
Ibid. 

Crose-examination 
of deponents. 
Ibid. 
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7$. In any proceeding under this Act— 
the Court may order the attendance of the petitioner and 
may examine him or permit him to be examined or cross-
examined on oath on the hearing of the petition and 

all parties and the wives and husbands of all parties shall be 
competent and compellable witnesses. 

79. No witness in any proceedin under this Act whether a 
party to the suit or not shall be liable tole asked or bound to answer 
any question tending to show that lie has been guilty of adultery unless 
he has already given evidence in the same proceeding in disproof of his 
alleged adultery. 

80. The provisions of section eleven of the Evidence Act 1898 
that no husband shall be competent to disclose any communication 
made to him by his wife during the marriage and that no wife shall be 
competent to disclose any communication made to her by her husband 
during the marriage shall not apply to any proceeding under this Act 
to any husband and wife who are both parties to such proceeding. 

81. (1) The Court or any judge presiding at a trial on circuit 
may in any suit at any stage thereof and from time to time make an 
order forbidding the publication of the evidence therein or any report 
or account of such evidence either as to the whole or portions thereof. 

(2) The breach of any such order may be dealt with as 
contempt of court. 

Examination of 
parties. 
36 Tic. No. 9 ss. 14 
37. 
No. 11 1898 s. 8. 

Questions tending to 
show adultery. 
Ibid. ss. 14 37. 
Ibicl. s. 10. 
56 Vic. No. 36 s. 9. 

Communications 
during marriage. 
No. 11 1898 s.11. 
Provieo. 

Publication of 

;:=7" be 
66 Vic. No.87 as. 4 5. 

p 

PART XVII. 
APPEALS NEW TRIALS &C. 

Appeal from decree or order of the Court. 
82. (1) Any person aggrieved by any decree or order of the 

Court (including a decree or order respecting costs only) may within 
fourteen days next after the pronouncing or making of the same enter 
in the prescribed manner an appeal against such decree or order to 
the Full Court and on any appeal every decree or order may be 
reversed or varied as the Full Court thinks proper. 

(2) The appellant shall within twenty-one days after the 
entry of his appeal give security as prescribed to prosecute his appeal 
with effect and to obey the decree or order in all things in case of its 
eventual affirmance and also to pay the costs of the appeal if costs are 
thereupon awarded against him. 

(3) Any person so aggrieved may limit his appeal to costs 
only and no security shall be required in appeals so limited. 

To Full Court. 
86 Vie. No. 9 s. 5. 
42 Vic. No. 3 a. 2. 
55 Vic. No. 37 e. 3. 

Seourity required. 
36 Vie. No. 9 s. 6. 

Appeals as to costs 
only. 
42 Vic. No. 8 s. 2. 

Appeal from decision of the Registrar. 
88. An appeal shall lie to the Court as defined in section three To the Court. (1) from any decision order or direction of the Registrar. 	New 56 Vic. No. 36 s. 11. 
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4 	 New Trial. 
84. The parties may apply in the prescribed manner to the Who may apply. 

Full Court for the new trial of any issue which under this Act may 36 Vic. No. 9 es. a 9. 

be tried before a jury and every such application shall be heard and 
determined by the Full Court. 

Special Verdict and Special Case. 
ELS. (1) Every special verdict or special case shall be stated and Case how stated. 

settled in like manner as in any cause tried in the Supreme Court. 	Ibid. s. 8.  
(2) The matter of law in every special verdict or special 

case shall be heard and determined before the Full Court. 

Referring Points of Law. 
86. The.Court may if it thinks fit refer any matter of law for the 56 Vic. No.36 s. 17. 

decision of the Full Court and the Full Court may if it thinks fit 
direct all necessary papers in the matter to be sent to the Crown 
Solicitor for the purpose and under the conditions prescribed by 
section twenty-six. 

6 

PART XVIII. 
ENFORCEMENT OF DECREES AND ORDERS. 

Generally. 
All decrees and orders made by the Court in any suit pro- Decries enforced 

ceeding or petition instituted under the authority of this Act shall be as in equity 
enforced and put in execution in the same or the like manner as the 36 Vie' No. 9  a' 42.  
judgments orders and decrees of the Supreme Court in the exercise of 
its equitable jurisdiction may now be enforced and put in execution. 

(1) No law now or hereafter to be in force for the relief of Bankruptcy hws not ta
d

ff
er

ec
t
t
h

li
s
tlity 
Act. insolvent debtors or for the abolition of imprisonment for debt shall 

extend to affect or discharge from his liability any person who shall urbid. 6.  45.  
be charged with the payment of alimony or who shall be indebted 
for any damages or costs adjudged against him as respondent or 
co-respondent in any proceeding under this Act. 

(2) This section shall not be taken to repeal or affect the Bankruptcy Act 
operation of any portion of the Bankruptcy Act 1898 and shall be 1893 not affected. 
construed as if passed into law immediately before the said Act. 

Orders in respect of alimony maintenance costs or damages. 
(1) A writ of capias ad respondendum may be issued in Writ of capias ad 

respect of alimony costs or damages against a respondent or co- respondendum. 60 Vic. No. 12 a. 7. respondent in a suit for dissolution of marriage in all cases in which 
such 
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such writ could on the eighth day of September one thousand eight 
hundred and eighty-six be issued in an action at law against a 
defendant. 

(2) The issue of such writ shall be subject to such special 50 Vie. No. 12 8. 7. 
directions as the Court in any case thinks fit to give in order to 
prevent injustice or oppression. 

90. (1) The Court may enforce by attachment any order made Attachment. 
by it for payment of costs or of any sum due in respect of alimony or rbid. a. 8. the maintenance of children. 

(2) No person adjudicated bankrupt in whose statement of Bankruptcy of 
affairs all sums due in respect of such costs alimony or maintenancefrz.oraerea 
are included shall remain imprisoned under such writ during a longer Ibid. 8. 8. period than is hereinafter mentioned— 	 Proviso. 

for non-payment of costs six months 	 • 
for non-payment of alimony or maintenance twelve months. 

PART XIX. 
MISCELLANEOUS. 

(1) The Court may make general rules for regulating the 
practice and procedure under this Act for fixing and regulating the 
fees payable upon all proceedings before the Court for enabling persons 
to sue in the Court in forma, pauperis and for regulating the exercise 
by the Registrar of the powers hereby conferred upon him. 

(2) A copy of every such rule shall be laid before both 
Houses of Parliament within one month from the making thereof if 
Parliament be then sitting or otherwise within one month after the 
commencement of the next ensuing session. 

No action shall be maintainable for criminal conversation. 
The Court shall have the same power of granting Orders to 

sue or defend in forma pauperis in any suit under this Act as in cases 
at law or in equity. 

The Registrar shall subject to the rules of Court have the 
following powers— 

to tax costs subject to review by the Court as at common law 
to settle issues 
to settle deeds directed by the Court to be executed by the 
parties 
to extend the time within which proceedings may be filed in 
undefended suits 
to allow proceedings to be taken or defended in forma, 
pauperis 	 (.f 

General Rules. 
96 Vic. No. 9 ss. 43 
44 48. 
50 Vic. No. 12 s. 8. 
56 Vic. No. 36 s. 11. 

Action of Crins. Con. 
abolished. 
36 Vic. No. 9 s. 47. 
I'auper suite or 
defences. 
55 Vic. No. 37 a. 4. 
Power of Registrar. 
56 Vic. No. 36 s. 11. 
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to examine witnesses in alimony applications and report the 
result of the said examinations to the Court 
to discharge such other administrative functions in the 
matrimonial causes jurisdiction as are discharged by the 
Prothonotary at common law. 

95. All proceedings in the matrimonial causes jurisdiction of Testing proceedings. 

the Supreme Court shall be tested in the name of the Judge appointed 56 Vic. No. 36 s. 10. 

to exercise jurisdiction under this Act. 

SCHEDULE. Sec. 2. 

Extent of repeal. Reference to Act. Title or short title. 

 

 

36 Vic. No. 9 ... The " Matrimonial Causes Act " • • • 

An Act to amend the law as to costs in matrimonial 
causes. 

The " Matrimonial Causes Act Amendment Act of 
1881." 

The "Matrimonial Causes Act Amendment Act of 
1881." 

The " Divorce Procedure Amendment Act " 
The " Divorce Amendment and Extension Act of 

1892." 
The " Matrimonial Causes Procedure Amendment 

Act." 

" Evidence Act 1898" • • • 

The whole un-
repealed por-
tion, except 
es. 3, 4, 12. 

The whole. 

The whole. 

The whole ex-
cept s. 2. 

The whole. 
The whole. 

The whole un-
repealed por-
tion. 

Ss. 8 10 and 
proviso to 11. 

42 Vic. No. 3 

44 Vic. No. 31 

48 Vic. No. 3 

50 Vic. No. 12 
55 Vic. No. 37 

56 Vie. No: 36 

No. 11 1898 ... 

[1s. 6d.] 
Sydney: William Applegate Gullick, Government Printer.-1899. 
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Memo. and Certificate to accompany the 
Matrimonial Causes Bill. 

Tins Bill consolidates in whole or in part the following Acts :- 
36 Vic. No. 	9 ; 
42 Vic. No. 	3 ; 
44 Vic. No. 31 ; 
48 Vic. No: 3 ; 
50 Vic. No. 12 
55 Vic. No. 37 ; 
56 Vic. No. 36 ; 
No. 11, 1898. 

The sections which deal with the appointment of the Judge who is to exercise 
the jurisdiction of the Court will be consolidated with the Supreme Court Bill. 

The Acts consolidated used the phrases "dissolution of marriage" and "divorce" 
indifferently. The former is now uniformly adopted. In the same manner for " sen-
tence" and " decree" only the latter word is used. For a variety of expressions (such 
as " questions of fact," " such questions," "any such question," any issue," "matters 
of fact," " truth of an issue," " question of fact or any issue," " issue of fact," 
" issues,") it has been thought safe to follow the precedent of the rules and use the 
word "issue." Before making this alteration in clause 69 (2), the cases of Horwitz v.. 
Horwitz, 4 N.S.W.R., D., Kretszchner v. Kretszchner, therein referred to, and Parry • 
v. Parry. [1896], P., p. 379, were considered. 

Clause 6. It seems clear that the "grounds" mentioned in the section from which 
this is taken are only grounds for judicial separation. 

Clause 10. It has been necessary to decide an important point in this clause. The 
English statute 47 & 48 Vic., c. 68, in which it first appears, deals solely with applications 
for restitution of conjugal rights, and the power to vary or modify there given appears 
clearly to refer simply to orders under that Act. Our Act, 56 Vic. No. 36, includes this 
English Act with a number of other provisions, and in two places (secs. 3 and 11) refers 
to alimony. The whole Act is to be read with the Matrimonial Causes Act. The 
question is whether the words " any order" in sec. 14 of the 56 Vic. No. 36 have a wider 
meaning than they had in the English Act from which they are taken, and now refer to 
all orders for periodical payment of money, including alimony. Alimony orders can 
only be made under certain circumstances, and the powers to vary them are limited and 
conditioned. If these limitations have been impliedly repealed by sec. 14 above the 
results will be important. On the whole they have been thought not to be so repealed., 
and the expression " any such order" has therefore been used. 

Clauses 14 and 15. No way has been found of changing the words of the original 
Acts in the expressions "any wife" in clause 14, and " any wife whose husband is domi-
ciled in New South Wales" in clause 15, though the contrast may seem to suggest that 
under the earlier section the husband need Rot be domiciled in New South Wales. 

The law "heretofore" existing in England must have been the law before the 
20 & 21 Vic., c. 85. 

Clause 18. " Such petition," in sec. 26 of 36 Vic. No. 9, seems to mean a petition 
for dissolution. 

The expression " either of the respondents" at the end of this clause is open to 
criticism but is retained from the original section. 

Clause 19. Comparing sec. 27 of 36 Vic. No. 9 with sec. 3 of 41 Vie. No. 31, 
certain differences will be found. These appear to have arisen from inadvertence when 
the latter section was drawn, and have been disregarded. 

c 9—a 
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Clause 20. The important question bow far sec. 3 of 55 Vic. No. 37, notwith-
standing the specific terms of sec. 2 of the same Act, incorporates the provisions of sec. 
27 of the 36 Vic. No. 9, has been left undecided. Is, for example, the Court bound to 
pronounce a decree for dissolution in a petition under 55 Vic. No 37, even though the 
petitioner has himself been guilty of adultery ? 

Clause 24. " Such petition" in the section consolidated seems to mean a petition 
for dissolution only. Rule 6 of 27th October, 1892, adopts the same construction. 

Clause 25. A difficulty similar to that in clause 20 has been dealt with in the 
same way. The question is how far the provisions of sec. 32 of 36 Vic. No. 9 are 
applicable to proceedings under the 55 Vic. No. 37, and what operation must be given 
to sec. 3 of the latter Act. The practice seems to be to admit all matrimonial offences 
under the 55 Vic. No. 37 as defences. See Rice v. Rice, 15 N.S.W.R., D., 17. 

Clause 28 (2). The necessity for this provision in New South Wales is very 
questionable. 

Clause 29. Sec. 9 of 4S Vic. No. 3 appears to mean that the whole of see. 28 of 
the original Act applies to suits for nullity as well as to suits for dissolution. And see 
S. v. R., 4 N.S.W.R., Divorce, p. 5. 

Clauses 31 and 32. Under secs. 15 and 16 of 36 Vic. No. 9 a judicial separation 
can be obtained for desertion for two years. Under sec. 1 of 55 Vic. No. 37 it can be 
obtained for desertion for three years. This inconsistency has necessarily been retained 

Clause 33. " Hitherto" in sec. 2 of 36 Vic. No. 9 evidently means before th 
passing of the English Act 20 & 21 Vic., c. 85, of which see secs. 2 and 7. 

It may be that the proviso of sec. 2 of 55 Vic. No. 37 applies only to petitions 
under that Act, but it has been thought that no harm could be done, and a possible 
anomaly be removed, by deciding the doubt in favour of its extension to the earlier Acts. 

Clause 34. Reading sec. 16 of 36 Vic. No. 9 and secs. 2 and 3 of 55 Vic. No. 
37, two questions have arisen. First : Does sec. 16 apply in cases of petitions for 
judicial separation under the 55 Vic. No. 37? This has been answered in the affirma-
tive. Second : Does sec. 2 apply in cases of petitions under 36 Vic. No. 9 ? This has 
been answered in the negative. The words " and that there is no legal ground why 
the petition should not be granted" give effect to these decisions. 

Clause 37 (5). The unintelligible words " or the commencement of the desertion 
as the case may be," retained by inadvertence from an English section, have been 
omitted. 

Clause 39. The words " or instrument," here inserted, were omitted apparently 
by an oversight in the original sec. 29. 

Clauses 39 and 40. Difficulties have arisen in blending sec. 29 of 36 Vic. No. 9 
and sec. 8 of 48 Vic. No. 3, but these clauses give what is thought to be the most 
reasonable construction. 

Clause 43. It is hoped that this correctly summarises a most confused section, so 
far as it relates to alimony. 

Clause 47 (2). Sec. 1.8 of 56 Vic. No. 36 seems to show that this power cannot 
be exercised by the full Court. 

Clause 52 (3). " The Court" IA hen appearing the second time in the original 
section has been taken to mean the Court in its common law jurisdiction. 

Clause 52 (5). " The respondent or co-respondent" has been substituted for " the 
respondents or any of them." In the cases mentioned in the original section there can 
be only one respondent, the wife. 

Clause 57. See note above, clause 43. 
Clause 61. The proper reading of the original section 8 seems doubtful. 
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Clause 63. The words " under the provisions of this Act" in original sec. are 
omitted. 

Clause 66. The words " such" and " if it sae fit" omitted as unnecessary. 

Clause 77. The words " except as hereinafter provided" have been omitted as 
meaningless. 

Clauses 78, 79, 80. These are inserted from the Evidence Act at the desire of 
Mr. Justice G. B. Simpson. 

Clause 83. The word " now " in this clause will refer, of course, to a different 
date from that intended when it was first used. It is more convenient to retain the 
word, and no practical harm seems to be done by retaining it. 

36 Vie. No. 9, sec. 45, would appear to have been repealed by sec. 42 (2) of the 
Bankruptcy Act of 1887, but in Re Clarke, 7 B.C., p. 27, it is cited by A. H. Simpson, 
J., as still law. It is retained and words are added to prevent its operating as a new 
enactment. 

I certify that except as hereinbefore mentioned this Bill solely consolidates and 
in no way alters, adds to, or amends the law contained in the enactments therein 
consolidated. 

CHARLES G. HEYDON, 
Commissioner for the Consolidation of the Statute Law. 
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TABLE showing how the sections of the Acts consolidated have been dealt with. 
Section of 

Repealed Acts. 
Section of 

Consolidated Act. Remarks. 

 
 

 

 
 

 

Preamble. Omitted. 
1 Omitted 
2 4 (1), (2), 33 (1), 

37 (1). 

3 4 (3) 	... 
4 (3) 	... 

1 82 (1), (2) 	. . 
6 69 (1) 
7 70 (1), (2), 71 
8 72, 84, 85 
9 84 	... 

10 77 

11 Omitted 
12 Omitted 
13 Omitted 
14 79 
15 31 
16 6, 7 	(1), 	31, 34, 

42, 4 I 
17 5 
18 36 
19 45 
20 37 	(2), 	(3), (4), 

(5) 

21 38 	(1), 	(2), 	(3), 
(4) 

22 12, 14 (1), (2), 63 
23 69 (2), 24 (1), (2) 

(3) 
24 17 

36 VICTORIA No. 9. 

Commencement and short title. 

Sections 3 and 4 of 36 Vic. No. 9 are not repealed. 
Only so much of these sections as confers juris-
diction upon, and gives validity to, the decrees, c., 
of the Judge or Acting Judge has been retained in 
the consolidated Act. The power to appoint the 
Judge, and his power to nominate a Judge to act 
in his absence or illness, will be dealt with in a 
general Act as to Judges of the Supreme Court. 
The Act 50 Vic. No. 36, which authorises any 
Judge, on request, to sit in Matrimonial Causes 
co-ordinately with the divorce Judge, is also left 
over to be consolidated in such general Act. 

See definition of Full Court. 

The definition of Full Court provides that three 
Judges must sit. 

The words " except as hereinbefore provided " are 
omitted in s. 77, as no previous provision is to be 
found in 36 Vic. No. 9. 

Repealed. See now "Evidence lict, 1898," ss. 5 & 6. 
Not repealed ; to be consolidated in a general Act. 
Repealed. See now " Evidence Act, 1898," es. 5 & 6. 

In subsection (5) the words " or the commencement 
of the desertion (as the case may be) " have been 
omitted. These words were apparently copied 
into s. 20 from the English Act through inadver-
tence. See 21 and 22 Vic., c. 108, s. 7. 
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Sect ion of 	Section of 
Repealed Acts. 	Consolidated Act. Remarks. 

26, 49 .., 

18 
19 
21, 30, 50 
39, 40, 41 
59, 53 ... 

36 VICTORIA. No. 9—continued. 
In s. 49 (2) the words " reimbursed the difference " 

have been substituted for the words " reimbursed 
the costs of such proceeding." It could hardly 
have been intended that the Crown Solicitor might 
charge the whole costs as an expense of his office 
when he had already been satisfied in part under 
the order of the Court. Compare the wording of 
B. 28 of 36 Vic. No. 9. 

In subsection (4) considerable alteration has been 
made in the wording. This part of s. 30 was 
obscure from the use of " enactment " in two 
senses. 

48 
25 
60 (1), (2) (a) (b)' 
60 (2), (c) 

65 
78, 79 
66 
55 
56 
47 (1) 	 Altered in accordance with the provisions of s. 2of 

42 Vic. No. 3. 
87 	... 	" Supreme Court" has been used in place of " Court" 

in the last line but one to avoid confusion. 
91 (1) 

88 	• 
28 
92 
91 (2) 
3 

26 
27 
28 
29 
30 

31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 

42 

43 
44 
45 
46 
47 
48 
49 

1 
2 

Omitted... 
82 (1), (3) 

42 VICTORIA No. 3. 
Repealing section. 

   

41 VICTORIA No. 31. 
Preamble. 

1 
2 
3 
4 
5 

Omitted. 
15, 63 
67 
19 
18 
Omitted Short title. 
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Section of 
Repealed Acts. 

Section of 
Consolidated Act. Remarks. 

 
 

 

 
 

Omitted 
4 (3) 	... 

  

48 VICTORIA. No. 3. 
Short title—obsolete definitions. 
Section 2 of 48 Vic. No. 3 is not repealed. The portion 

not here consolidated will be dealt with in a 
general Act as to Judges. 

Repealed by s. 1 of 56 Vic. No. 36. 

1 
2 

 
  

 
  

 
  

  

3 
4 
5 
6 
7 

9 
10 
11 

 

73 
74 
75 
Omitted 
76 
40 
29 
50 
Omitted 

Omitted. 
69 (2) 
Omitted 
22, 27 
Omitted 
Omitted 
68 
89 
90, 91 
3 

  

 
  

 
   

 

... Operation exhausted. 

 

 
 

 

50 VICTORIA No. 12. 
Preamble. 

1 
2 
3 
4 
5 
6 

7 
9 

 
   

 
  

Spent. 

Spent. 
Spent. 

The words " statement of affairs " hare been inserted ; 
that being the term used in the Bankruptcy Act. 

 
  

 
  

  

55 VICTORIA NO. 37. 
Omitted. 

1 13, 16, 32 
2 20, 33 (2), 35 
3 20 (3), 35, 69, 82 

4 81, 93 
5 69 (3), 81 
6 43, 57 
7 The portion prescribing the "Short title" is omitted. 

Preamble. 
1 

56 VICTORIA. No. 36. 
Omitted. 
Omitted 	Repeal of 48 Tic. No. 3, s. O. 

2 54 
3 23 
4 58 
5 59 
6 47 (2), 51. 
7 56 
8 61 
9 79 

10 95 
11 83, 94 

Preamble. 
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Section of 
Repealed Acts. 

Section of 
Consolidated Act. Remarks. 

 
 

 

 
 

 

56 VICTORIA No. 36—eon tinued. 
7 (2), 8 There are no " Conveyancing Counsel or Attorneys of 

the Court." The words in italics have been 
omitted. 

12 

13 
14 
15 
16 
17 
18 

19 

9 
10 
11 
62 
26, 83 
47 (2) ... 

Omitted 

The definition given in s. 18 of 56 Vic. No. 36 has not 
been adopted, but its effect upon the power to 
order costs as between attorney and client has 
been preserved in clause 47 (2). 

Short title. 

• 

AcT No. 11, 1898. 
8 78 

10 79 
11 Proviso 80 

• 



Staid:tithe Council. 

No. , 1899. 

A BILL 
To consolidate the Acts relating to Divorce and Matrimonial 

Causes. 

[MR. HUGHES ;-27 July, 1899.] 

BE it enacted by the Queen's Most Excellent Majesty by and with 
the advice and consent of the Legislative Council and Legislative 

Assembly of New South Wales in Parliament assembled and by the 
authority of the same as follows :— 

PART I. 
PRELIMINARY. 

1. This Act may be cited as the " Matrimonial Causes Act short title. 
1899" and is divided into parts as follows :— 

PART I.—PRELIMINARY—SS. 1-3. 
PART IL—JURISDICTION—SS. 4, 5. 

c 9—A PART 



2 Matrimonial Causes. 

PART III.-RESTITUTION OF CONJUGAL RIGHTS- 
Applications-s. 6. 
Decrees-ss 7-11. 

PART IV.-DISSOLUTION OF MARRIAGE- 
On petition by husband-ss. 12, 13. 
On petition by wife-ss. 14-16. 
Hearing of Petition-s. 17. 
Dismissal of Petition- s. 18. 
Decree when to be pronounced-ss. 19, 20. 
Decrees 21. 
Decrees Absolute-as. 22, 23. 
Co-respondents-s. 24. 
Relief given to Respondent-s. 25. 
Power to direct questions to be argued-s. 26. 
Be-marriage-ss. 27, 28. 

PART V.-NULLITY OF MARRIAGE-8. 29. 
PART VI.-INTERVENTION 13t CROWN SOLICITOR-8. 30. 
PART VII.-JUDICIAL SEPARATION- 

On petition by husband or wife-88. 31, 32. 
Deerees-ss. 33-35. 
Reversal of Decree-s. 36. 
Effect of Decree-ss. 37, 38. 

PART VIII.-ALIMONY- 
On dissolution of marriage-ss. 39-41. 
On judicial separation-s. 42, 43. 
On restitution of conjugal rights-s. 44. 
Directions as to payment-s. 45. 
The Registrar's report-s. 46. 

PART IX.- COSTS-ss. 47-51. 
PART X.-DAMAGES-88. 52-54. 
PART XI.-SETTLEMENTS- 

Property of wife-s. 55. 
Application of settled property-s. 56. 
General powers-s. 57. 

PART XII.-TRANSACTIONS WITII INTENT TO DEFEAT 
PETITIONERS- 

.Deeds 4,c.-s. 58. 
Sales of Real Property-s. 59. 

PART XIII.-CUSTODY AND MAINTENANCE OF CHILDREN-8s. 
60-62. 

PART XIV.-PETITIONS NOTICES AND SERVICE-ss. 63-68. 
PART • 



Matrimonial Causes. 

PART X V.—TRIAL OF ISSUES—ss. 69-76. 
PART XVI.—WITNESSES AND EVIDENCE-88. 77-79. 
PART XVII.—APPEALS NEW TRIALS &C.— 

Appeal from decree or order of the Court—s. SO. 
Appeal from decision of the Registrar—s. 81. 
New Trial—s. 82. 
Special Verdict and Special Case—s. 83. 
Referring .Points of Law—s. 84. 

PART XVIII.—ENFORCEMENT OF DECREES AND ORDERS— 
Generally—s. 85. 
Liabilities not a f fected by Bankruptcy Laws—s. 86. 
Orders in respect of alimony maintenance costs or damages—ss. 

87, 88. 
PART XIX.—MISCELLANEOUS-83. 89-93. 

2. (1) The Acts mentioned in the Schedule to this Act are Repeal and saving. 
to the extent therein expressed hereby repealed. Schedule. 

All Judges or persons nominated or appointed underJudges and officers. 
the Acts hereby repealed and holding office at the time of the passing 
of this Act shall be deemed to have been nominated or appointed 
hereunder. 

All rules of Court made under the authority of any Act Rules of Court. 
hereby repealed and being in force at the time of the passing of this 
Act shall be deemed to have been made under the authority of this 
Act. 

3. In this Act unless the context or subject matter otherwise interpretaim. 
indicates or requires— 

" The Court " means— 
the Court holden before the Judge appointed to exercise 36 Vic- No. s. 49. 
jurisdiction under this Act or before any Judge acting in 50 Vie. No. 12 s. 9. 

his place or having co-ordinate jurisdiction with him 56 Vic. No. 36 s. 1. 

in the case of an appeal the Full Court. 55 Vie. No. 37 a. 7. 

" The Full Court " means the Supreme Court consisting of three 36 Vc No. 
87 8 

. 9 8. 49. 
55 Vie. N . 7. or more .Judges sitting as in banco. 

" Prescribed " means prescribed by this Act or rules made here-
under. 

" The Registrar " means the Registrar of the Court or any person 
appointed to act as such. 

PART 
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Composition and. 
jurisdiction of Court 
36 Vie. No. 9 s. 2. 

Ibid. ss. 3 & 4. 
48 Vic. No. 3 r. 2. 
50 Vie. No. 36 s. 1. 

Court to act on 
principles of the 
Ecclesiastical 
Courts. 
36 Vic. No. 9 s. 17. 

PART II. 
JURISDICTION. 

4. (1) There shall be vested in the Supreme Court jurisdiction 
in respect of divorces a menses et thoro suits of nullity of marriage 
suits for dissolution of marriage suits for restitution of conjugal rights 
suits for jactitation of marriage and in all causes suits and matters 
matrimonial (except in respect of marriage licenses). 

The said jurisdiction shall be the matrimonial causes 
jurisdiction of the Supreme Court and the said jurisdiction and all the 
powers and authorities conferred by this Act may be exercised in like 
manner as the other powers jurisdictions and authorities given to or 
vested in the Supreme Court. 

The said jurisdiction shall except as herein otherwise 
provided be exercised by the Judge appointed in that behalf and by 
any Judge acting in his place or having co-ordinate jurisdiction with 
him and every decree or order of any such Judge shall in causes and 
matters under this Act be as valid to all intents and purposes as if 
such decree or order had. been made by the Full Court. 

5. In all suits and proceedings other than proceedings to dissolve 
any marriage the Court shall proceed and act and give relief on 
principles and rules which in the opinion of the Court shall be as 
nearly as may be conformable to the principles and rules on which the 
Ecclesiastical Courts of England acted and gave relief before the 
passing of the Imperial Act twentieth and twenty-first Victoria chapter 
eighty-five but subject to the provisions herein contained and to the 
rules and orders under this Act. 

By petition. 
Ibid. s. 16. 

Power to decree. 
Ibid. 

PART III. 
RESTI1UTION OF CONJUGAL RIGHTS. 

Applications. 
6. Application for restitution of conjugal rights may be made 

by either husband or wife by petition to the Court. 

Decrees. 
7: (1) The Court on being satisfied of the truth of the allega-

tions contained in the petition and that there is no legal ground why 
the same should not be granted may decree restitution of conjugal 
rights accordingly. 

• 
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(2) A decree for restitution of conjugal rights shall not be 
enforced by attachment. 

8. (1) Where the application for restitution of conjugal rights 
is by the wife the Court may at the time of making the decree or at 
any time afterwards order that in the event of such decree not being 
complied with within any time in that behalf limited by the Court 
the respondent shall make to the petitioner such periodical payments 
as may be just; 	 • 

Such order may be enforced in the same manner as an 
order for alimony in a suit for judicial separation. 

The Court may if it thinks fit order that the husband 
shall to the satisfaction of the Court secure to the wife such periodical 
payment and for that purpose may refer it to the registrar or some 
counsel or attorney to settle and approve of a proper deed or instrument 
to be executed by all necessary parties. 

9. (1) Where the application for restitution of conjugal rights 
is by the husband and the wife is entitled to any property either in 
possession or reversion the Court may if it thinks fit order a settlement 
to be made to the satisfaction of the Court of such property or any 
part thereof for the benefit of the petitioner and of the children of 
the marriage or either or any of them. 

(2) If the wife is in receipt of any profits of trade or 
earnings the Court may order such part thereof as it thinks reasonable 
to be periodically paid by the respondent to the petitioner for his own 
benefit or to the petitioner or any other person for the benefit of the 
children of the marriage or either or any of them. 

10. The Court may from time to time vary or modify any such 
order for the periodical payment of money either by altering the times 
of payment or by increasing or diminishing the amount or may tempo-
rarily suspend the same as to the whole or any part of the money so 
ordered to be paid and again revive the same wholly or in part as the 
Court thinks just. 

11. (1) If the respondent fails to comply with a decree of the 
Court for restitution of conjugal rights such respondent shall thereupon 
be deemed to have been guilty of desertion without reasonable cause 
and a suit for dissolution of marriage or for judicial separation may be 
forthwith instituted and a decree nisi for the dissolution of the marriage 
or a decree of judicial separation may be pronounced on the ground 
of desertion although the period of three years may not have elapsed 
since the failure to comply with the decree for restitution of conjugal 
rights. 

(2) Such decree nisi shall not be made absolute until after 
the expiration of six months from the pronouncing thereof unless 
the Court fixes a shorter time. 

Attachment 
abolished. 
56 Tie. No. 36 s. 12. 
Where wife is the 
applicant periodical 
payments ordered. 
Ibid. s. 12. 

Enforcing order for 
payments. 

Settlement of 
payments. 

Where husband is 
applicant wife's 
property may be 
settled. 
56 Vic. No. 86 a. 13. 

Or periodical pay-
ments ordered out of 
tarnings. 

Orders for payment 
may be varied. 
Ibid. s. 14. 

Failure to comply 
with decree equiva-
lent to desertion. 
Ibid. s. 15. 
Suit for dissolution or 
separation may be 
instituted. 
Ibid. 

Decre3 absolute 
thereupon. 
Ibid. 

PART 



Adultery. 
36 Vic. No. 9 s. 22. 

Where husband 
domiciled in New 
South Wales. 
56 Vic. No. 37 s. 1. 

Habitual drunken-
ness and neglect of 
duties. 

Sentence for crime. 

Matrimonial Causes. 

Desertion. 

Attempted murder. 

Repeated assaults. 

Incestuous adultery 
dec. 
$6 Vic. No. 9 s. 22. 

PART IV. 
DISSOLUTION OF MARRIAGE. 

On petition by husband. 
12. Any husband may present a petition to the Court praying 

that his marriage may be dissolved on the ground that his wife has 
since the celebration thereof been guilty of adultery. 

13. Any husband who at the time of the institution of the 
suit has been domiciled in New South Wales for three years and 
upwards (provided he did not resort to New South Wales for the 
purpose of such institution) may present a petition to the Court 
praying that his marriage may be dissolved on one or more of the 
grounds following-- 

that his wife has without just cause or excuse wilfully deserted 
the petitioner and without any such cause or excuse left him 
continuously so deserted during three years and upwards 
that his wife has during three years and upwards been a 
habitual drunkard and habitually neglected her domestic 
duties or rendered herself unfit to discharge them 

that at the time of the presentation of the petition his wife 
has been imprisoned for a period of not less than three years 
and is still in prison under a commuted sentence for a capital 
crime or under sentence to penal servitude or imprisonment 
for seven years or upwards 
that within one year previously his wife has been convicted 
of having attempted to murder the petitioner or of having 
assaulted him with intent to inflict grievous bodily harm 

that during one year previously his wife has repeatedly 
assaulted and cruelly beaten the petitioner. 

On petition by wife. 
14. (1) Any wife may present a petition to the Court praying 

that her marriage may be dissolved on the ground that since the 
celebration thereof her husband has been guilty of— 

incestuous adultery or 
bigamy with adultery or 
rape sodomy bestiality or 
adultery coupled with such cruelty as without adultery would 
have entitled her to a divorce a menses et thoro under the 
law existing in England before the passing of the Imperial 
Act twentieth and twenty-first Victoria chapter eighty-five or 

adultery coupled with desertion without reasonable excuse 
for two years or upwards. 	 (2) 
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(2) " Incestuous adultery" means adultery committed by 
a husband with a woman with whom if his wife were dead he could 
not lawfully contract matrimony by reason of her being within the 
prohibited degrees of consanguinity or affinity. 

" Bigamy " means marriage of any person being married 
to any other person during the life of his or her former wife or 
husband whether the second marriage takes place within the dominions 
of Her Majesty or elsewhere. 

Any wife whose husband is at the time of the institution 
of the suit domiciled in New South Wales may present a petition 
to the Court praying that her marriage may be dissolved on the 
ground that since the celebration thereof her husband has been guilty 
of adultery. 

Any wife who at the time of the institution of the 
suit has been domiciled in New South Wales for three years and 
upwards (provided she did not resort to New South Wales for the 
purpose of such institution) may present a petition to the Court 
praying that her marriage may be dissolved on one or more of the 
grounds following— 

that her husband has without just cause or excuse wilfully 
deserted the petitioner and without any such cause or excuse 
left her continuously so deserted during three years and 
upwards and no wife who was domiciled in New South Wales 
when the desertion commenced shall be deemed to have lost 
her domicile by reason only of her husband having there-
after acquired a foreign domicile 
that her husband has during three years and upwards been 
a habitual drunkard and either habitually left the petitioner 
without the means of support or habitually been guilty of 
cruelty towards her 
that at the time of the presentation of the petition her 
husband has been imprisoned for a period of not less than 
three years and is still in prison under a commuted sentence 
for a capital crime or under a sentence to penal servitude or 
imprisonment for seven years or upwards 
that her husband has within five years undergone frequent 
convictions for crime and been sentenced in the aggregate to 
imprisonment for three years or upwards and left the petitioner 
habitually without the means of support 
that within one year previously her husband has been 
convicted of having attempted to murder the petitioner or 
of having assaulted her with intent to inflict grievous bodily 
harm 
that during one year previously her husband has repeatedly 
assaulted and cruelly beaten the petitioner. 

Adultery where 
husband domiciled 
in New South Wales. 
44 Vic. No. 31 a. 1. 

Where wife 
domiciled in New 
South wales. 
55 Vie. No. n a. 1. 

Desertion. 

Habitual drunken-
ness or cruelty. 

Sent3nce for crime. 

Imprisonment in 
aggregate for three 
years. 

Attempted murder. 

Repeated assaults. 

Hearing 
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Duly of Court. 
86 Vic. No. 9 s. 24. 
65 Vie. No. 37 s. 3. 

Hearing of Petition. 
17. On the hearing of a petition for the dissolution of marriage 

the Court shall satisfy itself so far as it reasonably can— 
as to the facts alleged 
where adultery is charged whether or no the petitioner has 
been in any manner accessory to or conniving at the adultery 
or has condoned the same. 

The Court shall also inquire into any counter charge which may be 
made against the petitioner. 

Dismissal of Petition. 
18. Whenever a petition is presented under sections twelve 

fourteen or fifteen the Court shall dismiss the petition if — 
it is not satisfied on the evidence that the alleged adultery 
was committed or 
it finds that the petitioner has during the marriage been 
accessory to or conniving at the adultery of the other party 
to the marriage or has condoned the adultery complained of 
or • 

it finds that the petition is presented or prosecuted in collusion 
with either of the respondents. 

Decree when to be pronounced. 
19. (1) Whenever a petition is presented under sections twelve 

fourteen or fifteen the Court shall pronounce a decree declaring the 
marriage to be dissolved if it is satisfied on the evidence that the case 
of the petitioner has been proved and does not find against the 
petitioner any of the facts mentioned in (b) and (c) the last 
preceding section. 

(2) The Court shall not be bound to pronounce such decree 

it finds that the petitioner has during the marriage been 
guilty of adultery Or 
it is of opinion that the petitioner has been guilty of— 

unreasonable delay in presenting or prosecuting the petition 
or 
cruelty towards the other party to the marriage or 
having deserted or wilfully separated himself from the 
other party before the adultery complained of or 
such wilful neglect or misconduct as has conduced to the 
adultery. 20. 

Petition under is. 
12 14 15. 
36 Vic. No. 9 s. 26. 
41 Vie. No. 31 s. 4. 

Petitions under ss. 
12 14 15. 
Court to pronounce 
decree. 
86 Vic. No. 9 s. 27. 
44 Vic. No. 31 s. 3. 

Discretion of Court. 
Ibid. 	 if- 
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20. (1) Whenever a petition is presented under sections thirteen Petitions under Is. 
or sixteen the Court may dismiss the petition if in its opinion the 13 16. 

petitioner's own habits or conduct induced or contributed to the Discretion of Court.
55 Vic. No. 37 a. 2. wrong complained of. 

In all other cases under the said sections the Court Court to pronounce 
shall if it is satisfied that the case of the petitioner is established d"ree' 
pronounce the decree prayed for. 

So far as they severally are applicable all the provisions Application cf a. 19 
of sections eighteen (b) and (c) and nineteen (2) shall apply to petitions (2).  
and suits under sections thirteen and sixteen. 	 Hid. s. 3.  

Decrees Nisi. 
21. (1) Every decree for dissolution of marriage shall in the 

first instance be a decree nisi. 
(2) A decree nisi shall not be made absolute until after the 

expiration of six months (or such shorter time as the Court fixes by 
special order) from the pronouncing thereof. 

(3) During such period any person may in such manner 
as the Court by a general or special order directs show cause why 
the said decree should not he made absolute. 

(4) Cause may be shown on the following grounds— 
that the decree was obtained by collusion or 
that material facts were not brought before the Court. 

(5) On cause being so shown the Court shall— 
make the decree absolute or 
reverse the decree nisi or 
require further inquiry or 
otherwise deal with the case as justice requires. 

Nisi in first instance. 
36 Tim No. 9 s. 28. 
Not absolute until 
after six months. 

Time for showing 
cause. 

Grounis for showing 
cause. 

Powers of Court on 
cause shown. 

Decrees Absolute. 
22. (1) After the expiration of the time limited in that behalf Application by 

the petitioner may make request in writing that such decree nisi be petitioner. 
made absolute. 50 Vic. No. 12 s. 3. 

The Court shall upon a certificate from the Registrar 
that no matter in opposition to the final decree is then pending make 
the decree absolute as of course. 

It shall not be necessary for the petitioner to move to 
make absolute any such decree nisi. 

23. (l) Where a decree nisi has been pronounced for the Application by 
dissolution of a marriage and the petitioner fails to apply at the respondent. 

expiration of the time prescribed in the decree or in any special order 56 Tie' I''°' 36 s. 3. 
to make the decree absolute the respondent may on giving notice to 
the petitioner or such substituted notice as the Court allows apply to 
the Court to make the decree absolute. 	 (2) 
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Dismissal from suit. 

36 Vic. No. 9 s. 32. 

55 Tic. No. 37 s. 3. 

Matrimonial Causes. 

(2) The Court may order accordingly and may make the 
order subject to such conditions as to the payment of permanent 
alimony the maintenance of children and the payment of costs as it 
thinks proper. 

Co-respondents. 
24. (1) Where the husband presents a petition for dissolution 

of marriage he shall make the alleged adulterer a co-respondent to 
the petition unless on special grounds to be allowed by the Court he 
is excused from so doing. 

Where the wife presents a petition for dissolution of 
marriage the Court may if it sees fit direct that the person with whom 
the-husband is alleged to have committed adultery be made a re-
spondent. 

In either of the cases hereinbefore mentioned *the Court 
may after the close of the evidence for the petitioner direct such 
co-respondent or respondent to be dismissed from the suit if it thinks 
there is not sufficient evidence against him or her. 

Relief given to Respondent. 
25. (1) In suits for dissolution of marriage under sections 

twelve fourteen or fifteen if a wife being a respondent opposes on the 
ground of the petitioner's adultery cruelty or desertion a petition 
presented by her husband or if a husband being a respondent opposes 
on the ground of the petitioner's adultery or cruelty a petition presented 
by his wife the Court may on the application of such respondent give 
the same relief to which such respondent would have been entitled in 
case he or she had filed a petition seeking such relief. 

(2) So far as they severally are applicable all the provisions 
of this section shall apply to petitions and suits under sections thirteen 
and sixteen. 

To petition by 
husband. 
36 Vic. No. 9 s. 23. 

Tc petition by wife. 

Power to direct questions to be argued. 
I bid. s. 25. 	 26. (1) Whenever the Court deems it necessary or expedient to 
56 Vie. No. 36 s. 17. have any question in relation to a petition for dissolution of marriage 

fully argued it may direct all necessary papers in the matter to be sent 
to the Crown Solicitor. 

(2) The Crown Solicitor shall under the directions of the 
Attorney-General instruct counsel to argue such question before the 
Court. 

Re-marriage . 
27. On every decree nisi for dissolution of marriage the 

Registrar shall indorse a notice that if the petitioner or respondent 
contracts marriage before the decree is made absolute he or she will 
be guilty of bigamy. 	 28. 

Before decree 
absolute. 
50 Vie. No. 12 s. 3. 



Matrimonial Causes. 	 11 

28. (1) The respective parties to a suit for dissolution of After decree 
marriage may marry again as if the marriage had been dissolved by absolute.  

s. death where but not before— 36 Vic. No. 9 46. 

the time limited for appealing against a decree absolute has 
expired and no appeal has been presented or 

any such appeal is dismissed or 
in the result of any appeal the marriage is declared to be 
dissolved. 

(2) No officiating minister shall be compelled to solemnize 
the marriage of any person whose former marriage was dissolved on 
the ground of his or her adultery nor shall he be liable to any suit 
penalty or censure for solemnizing or refusing to solemnize the 
marriage of any such person. 

PART V. 
NULLITY OF MARRIAGE. 

29. The provisions of section twenty-one shall apply to decrees Decrees and suits. 
and suits for nullity of marriage. 	 Ibid. s. 28. 

44 Vic. No. 3 s. 9. 

• 

PART VI. 
INTERVENTION BY CROWN SOLICITOR. 

30. (1) During the progress of or before the decree is made 
absolute in a suit for dissolution or nullity of marriage any person may 
give information to the Crown Solicitor of matters material to the 
due decision of the case. 

The Crown Solicitor may thereupon take such steps as 
the Attorney-General deems necessary or expedient. 

If from any such information or otherwise the Crown 
Solicitor suspects that any parties to the suit are or have been acting 
in collusion for the purpose of obtaining a decree of dissolution or 
nullity of marriage contrary to the justice of the case he may under 
the direction of the Attorney-General and by leave of the Court 
intervene in the suit alleging such collusion and may retain counsel 
and subpoena witnesses to prove the alleged collusion. 

In suits for Dissolu-
tion or Nullity. 
36 Vie. No. 9 s. 28. 
48 Vic. No. 3 s. 9. 

PART 
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PART VII. 
JUDICIAL SEPARATION. 

On petition' by husband or wife. 
Adultery cruelty 	 81. A decree of judicial separation may be obtained either by desertion. the husband or the wife upon application by petition to the Court on. 36 Vic. No. 985.1516. 

the ground of adultery or of cruelty or of desertion without cause for two 
years and upwards. 

32. Any married person who at the time of the institution of 
the suit has been domiciled in New South Wales for three years and 
upwards (provided that he or she did not resort to New South Wales 
for the purpose of such institution) may present a petition to the 
Court praying that a judicial separation may be granted if a husband 
on one or more of the grounds upon which a petition for dissolution of 
marriage may be presented under section thirteen and if a wife 
upon one or more of the grounds upon which a petition for dissolution 
of marriage may be presented under section sixteen. 

Where petitioner 
domiciled for three 
years. 
66 Vic. No. 37 s. 1. 

Power to pronounce. 
86 Vie. No. 9.. 2. 

65 Vic. No. 37 s. 2 
proviso. 

Under s. 31. 
36 Vic. No. 9 s. 16. 

Under s. 32. 
65 Vic. No. 37 se. 2, 3. 

Decree of separation 
obtained during  
absence may be 
reversed. 
86 Vic. No. 9 s. 18. 

Decrees. 
33. A decree for a judicial separation may be pronounced in all 

cases in which 
a decree for a divorce a mensa, et thoro might at any time prior 
to the passing of the Imperial Act twentieth and twenty-first 
Victoria chapter eighty-five have been. pronounced in England 

the petitioner's case if for dissolution of the marriage has failed 
or the petition been dismissed but a case for judicial separation 
has been established. 

34. In suits for judicial separation under section thirty-one 
the Court on being satisfied of the truth of the allegations contained 
in the petition and that there is no legal ground why the same should 
not be granted may decree judicial separation accordingly. 

35. (1) In suits for judicial separation under section thirty-two 
if in the opinion of the Court the petitioner's own habits or conduct 
induced or contributed to the wrong complained' of the petition may 
be dismissed. 

(2) In all other cases under the said last mentioned section 
the Court if satisfied that the case of the petitioner is established and 
that there is no legal ground why the petition should not be granted 
shall pronounce the decree prayed for. 

Reversal of Decree. 
36. Any husband or wife upon the application of whose wife or 

husband as the case may be a decree of judicial separation has been 
pronounced may at any time thereafter present a petition to the Court 

praying 
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praying for a reversal of such decree on the ground that it was 
obtained in his or her absence and that there was reasonable ground 
for the alleged desertion where desertion was the ground of such 
decree. 

The Court may on being satisfied of the truth of the 
allegations of such petition reverse the decree accordingly. 

The reversal of the decree shall not prejudice nor affect 
the rights and remedies which any other person would have had in 
case such reversal had not been decreed in respect of any debts con-
tracts or acts of the wife incurred entered into or done between the 
times of the decree of separation and of the reversal thereof. 

Effect of Decree. 
37. (1) A decree for a judicial separation shall have the same Effect of decree. 

effect as a decree for a divorce a mensA et thoro would have had in 36 Vie. N0.9 8. 2. 
England according to the law in force before the passing of the 
Imperial Act twentieth and twenty-first Victoria chapter eighty-five 
and such other effect as herein mentioned. 

In every case of a judicial separation the wife shall Effect on after-
from the date of the decree and whilst the separation continues be acquired property. 
considered as a feme sole with respect to property of every description Ibid. .. 20. 

 
which she may acquire or which may come to her or devolve upon her. 

Such property may be disposed of by her in all respects 
as a feme sole and on her decease the same shall in case she dies 
intestate go as the same would have gone if her husband had been 
then dead. 

(1) If after a decree of judicial separation a wife again 
cohabits with her husband all such property as she may be entitled to 
when such cohabitation takes place shall be held to her separate use 
subject however to any agreement in writing made between herself 
and her husband when separate. 

(5) The provisions of this section shall be deemed to extend 
to property to which such wife has become or shall become entitled as 
executrix administratrix or trustee since the decree of separation and 
the death of the testator or intestate shall be deemed to be the 
time when such wife became entitled as executrix or administratrix. 

38. (1) In every case of a judicial separation the wife shall Effect apon contracts 
whilst so separated be considered as a feme sole for the purposes of and torte of wife. 

contract and wrongs and injuries and suing and being sued in any Ibid. s. 21.  
civil proceeding. 

The husband shall not be liable in respect of any 
engagement or contract entered into or for any wrongful act or 
omission by the wife or for any costs incurred by her as plaintiff or 
defendant. 
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Husband liable for 
necessaries. 
36 Vic. No. 9 s. 21. 

Joint powers. 
Ibid. 

(3) Where upon any such judicial separation alimony is 
decreed or ordered to be paid to the wife and the same is not duly paid 
by the husband he shall be liable for necessaries supplied for her use. 

. (4) Nothing herein contained shall prevent the wife from 
joining at any time during such separation in the exercise of any 
joint power given to herself and her husband. 

PART VIII. 
ALIMONY. 

On dissolution of marriage. 
Permanent alimony : 	39. (1) The Court may on any decree for dissolution of 
gross or annual sum. marriage order the husband to secure to the wife for any term not 
Ibid. s. 29. 

	

	exceeding her life and to the satisfaction of the Court such gross or 
annual sum of money as it deems reasonable. 

The Court shall in making such order have regard to 
the wife's fortune (if any) to the ability of the husband and the conduct 
of the parties. 

The Court may settle and approve or refer it to the 
proper officer of the Court to settle and approve of a proper deed or 
instrument to be executed by all necessary parties. 

The Court may in such case if it see fit suspend the 
pronouncing of its decree until such deed or instrument has been duly 
executed. 

Monthly or weekly 	 40. (1) The Court instead of ordering the husband to secure to 
payments. 	the wife a gross or annual sum may make an order on the husband for 
Ibid. 	 payment to the wife during their joint lives of such monthly or weekly 
48 Vic. No. 3 s. 8. sums for her maintenance and support as the Court thinks reasonable. 
Ibid. 

	

	 (2) If the husband afterwards from any cause becomes 
unable to make such payments the Court may discharge or modify the 
order or temporarily suspend the same as to the whole or any part 
of the money ordered to be paid and again revive the same order 
wholly or in part as to it seems fit. 

Ibid. 

	

	 (3) If the wife marries again the Court may upon proof of 
that fact discharge the said order or if there be infant children in the 
wife's custody may vary the order. 

Pendente lite. 	 41. Upon any petition for dissolution of marriage the Court shall 
36 Vie. No. 9 s. 29. have the same power to make interim orders for payment of money by 

way of alimony or otherwise to the wife as it has in a suit instituted 
for judicial separation. 

On judicial separation. 
Application by wife. 	42. Where the application for judicial separation is by the wife 
Ibid. a. 16. 	the Court may make any order for alimony which it deems just. 

43. 
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48. Where a decree is made for judicial separation the Court General powers. 
may make all such orders in respect of alimony to the wife as it could 55 Vie. No. 37 a. 6. 
make if the decree made was for dissolution of marriage. 

On restitution of conjugal rights. 
Where the application for restitution of conjugal rights is 36 vie. No. 9.. 16 

by the wife the Court may make any order for alimony which it deems 
just. 

Directions as to payment. 
The Court may in all cases in which it makes any decree Payment to wife or 

or order for alimony direct the same to be paid either to the wife t Ir.   trustee. 
e.  herself or to any trustee on her behalf to be approved by the Court 3' 	N

o. 9 a.  19.  
and may direct any securities to be given and may impose any terms 
or restrictions which seem expedient and may appoint a new trustee if 
for any reasons it appears to the Court expedient to do so. 

The Registrar's report. 
The Court in determining alimony applications may consider Court may consider 

the Registrar's report of the result of his examination of the witnesses. report. 
56 Vic. No. 36.. 11. 

PART IX. 
COSTS. 

(1) On the hearing of any suit proceeding or petition under 
this Act the Court may make such order as to costs as seems just. 

(2) The Court may in all suits and proceedings except 
proceedings on appeal order costs to be paid as' between attorney and 
client. 

Whenever in a petition presented by a husband the alleged 
adulterer is made a co-respondent and the adultery is established the 
Court may order the adulterer to pay the whole or any part of the 
costs of the proceedings. 

(1) The Court may order the costs incurred by the Crown 
Solicitor and otherwise arising in a proceeding under sections twenty-
six or eighty-six of this Act to be paid by the parties or such of them 
as it sees fit including a wife if she has separate estate. 

(2) In case the Crown Solicitor is not thereby fully satisfied 
his reasonable costs he shall be entitled to charge and be reimbursed 
the difference as part of the expense of his office. 

(1) Where the Crown Solicitor intervenes or shows cause 
against a decree nisi in any suit or proceeding for dissolution or for 
nullity of marriage the Court may make such order in respect to the 
costs of the Crown Solicitor and of all parties occasioned by the inter- 
vention or showing cause as seems just. 	 (2) 

Discretionary. 
86 Vie. No. 9 s. 41. 
Attorney and, client. 
56 Vic. No. 36 ss. 6 
18. 

Against 
co-respondents. 
38 Vic. No. 9.. 31. 

Of proceedings 
under ss. 26, 86. 
36 Vic. No. 9 a. 25. 
56 Vic. No. 36 s. 17. 

Costs of intervention 
by Crown Solicitor. 
36 Vic. No. 9 s. 28. 
48 Vie. No. 3 il. 10. 
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The Court may order such costs to be paid by the 
Crown Solicitor or by the parties or one or other of them including a 
wife if she has separate estate. 

If the Crown Solicitor is not thereby fully satisfied his 
reasonable costs he may charge and be reimbursed the difference as 
part of the expense of his office. 

The Crown Solicitor and any party may recover such 
costs in like manner as costs may be recovered in other cases. 

The Attorney General may direct that any costs paid to 
a party by the Crown Solicitor in accordance with any order under 
this section shall be part of the expense of his office. 

Costs of intervention 	51. The Court may make such order as to the costs of any 
in other cases. person who intervenes or shows cause against a decree nisi in any suit 56 Vic. No 35 s. 6. or proceeding and of all parties thereto occasioned by such intervention 

or showing cause as aforesaid as seems just. 

How tried. 

PART X. 
DAMAGES. 

52. (1) A husband may in a petition for dissolution of marriage 
or for judicial separation claim damages from any person on the 
ground of his having committed adultery with the petitioner's wife. 

Every petition claiming damages shall be served on the 
alleged adulterer and the wife-unless the Court dispenses with such 
service or directs some other service to be substituted. 

Every petition claiming damages shall be heard and tried 
on the same principles in the same manner and subject to the same or 
like rules and regulations as formerly applied to the trial and decision 
of actions for criminal conversation brought in the common law 
jurisdiction of the Supreme Court. 

The provisions of this Act with reference to the hearing 
and decision of other petitions shall so far as may be necessary be 
deemed applicable to petitions claiming damages. 

The damages to be recovered shall be ascertained by 
the verdict of a jury although the respondent or co-respondent does 
not appear. 

53. The Court may after the damages have been ascertained 
direct in what manner they shall be paid and applied and may order the 
whole or any part to be settled for the benefit of the children (if any) 
of the marriage or as a provision for the maintenance of the wife. 

54. (1) No damages shall be claimed in any petition in respect 
of an act of adultery committed more than three years before the 
filing of the petition. 	 (2) 

Claim by husband. 
86 Vic. No. 9 s. 30. 

Service. 

Provisions of this 
Act to apply. 

Jury to ascertain. 

Application of 
damages. 
36 Vie. No. 9 s. 30. 

Limitation of time. 
E6 Vic. No. 36 s. 2. 
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(2) Nothing herein contained shall affect the right of any 
petitioner to a decree for dissolution of marriage or judicial separation 
on the ground of adultery committed more than three years before the 
filing of the petition. 

PART XI. 
SETTLEMENTS. 

Property of wife. 	• 
(1) Whenever the Court pronounces a decree of dissolution Court may order 

of marriage or judicial separation for the adultery of the wife and the settlement.  
wife is entitled to any property either in possession or reversion the 36 Vic' No. 9  8 39.  
Court may if it thinks fit order a reasonable settlement to be made of 
such property or any part thereof for the benefit of the innocent party 
and of the children of the marriage or either or any of them. 

(2) Any instrument executed pursuant to any order of the 
Court at the time of or after the pronouncing of a final decree of 
dissolution of marriage or judicial separation shall be deemed valid 
and effectual in law notwithstanding the existence of the disability of 
coverture at the time of the execution thereof. 

Application of settled properly. 
After a final decree of nullity or dissolution of marriage Marriage settlements be red. 

. the Court may inquire into the existence of ante-nuptial or post- 
i
m

b
a
i
y
d 

 
nuptial settlements made on the parties whose marriage is the 156 Vic: No. 36 s. 7. subject of the decree and may make such orders with reference to the 
application of the whole or a portion of the property settled for the 
benefit of the parties to and the children if any of the marriage or 
either or any of them as to the Court seems fit. 

67. Where a decree is made for judicial separation the Court General Powers. 
may make all such orders in respect of the wife's property as it could 55  Vie' No.  37 8.6. 
make if the decree was for dissolution of marriage. 

PART XII. 
TRANSACTIONS WITH INTENT TO DEFEAT PETITIONERS.  -

Deeds, 4fic. 
58. (1) Where it is proved to the satisfaction of the Court Court may set aside 

that any deed conveyance instrument or agreement has been executed deeds le. 
a. or made by or on behalf of or by direction of or in the interest of a 56 Vie. No. 36, 4.  

c 9—B 	 respondent 
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Property may be 
taken in execution 
by petitioner. 

Protection of 
purchaser. 

Respondent ordered 
to pay costs. 

Sale may be 
restrained. 
56 Vie. No. 36 s. 5. 

respondent husband or wife in order to defeat the claim of the 
petitioner in respect of costs or alimony or in respect of money 
payable for the maintenance of children the deed conveyance instru-
ment or agreement may on the application of the petitioner and on 
such notices being given as are directed be set aside on such terms as 
the Court thinks proper. 

If the Court on the hearing of the application so order 
and declare any money or property real or personal dealt with by such 
deed conveyance instrument or agreement as aforesaid may be taken 
in execution at the suit of the petitioner or charged with the payment 
of such sums for the, maintenance of the petitioner or of the petitioner 
and children as the Court directs. 

On the hearing the Court may make such order for the 
protection of a bond, fide purchaser as it thinks just. 

'The respondent or anyone acting in collusion with the 
respondent may be ordered to pay the costs of the petitioner and of a 
bond, fide purchaser of and incidental to the execution of the said 
deed conveyance instrument or agreement and of setting the same 
aside. 

Sales of Real Property. 
59. (1) Where it appears to the Court that a sale of real estate 

is about to be made with intent to defeat a petitioner's claim in respect 
of costs alimony or the maintenance of children or damages on the 
ground of adultery the Court may by order restrain the sale or order 
the proceeds of the sale to be paid into Court to be dealt with as the 
Court directs. 

Any sale made after an order of the Court restraining 
the sale as aforesaid has been served on the person selling or his 
auctioneer or agent for sale shall be null and void. 

The Court may consider the claim of any person 
interested and may make such order in the premises as appears just. 

In suits for 
separation nullity 
or dissolution. 
36 Vie. No. 9 is. 33 
and 34. 

PART XIII. 
CUSTODY AND MAINTENANCE OF CHILDREN. 

60. (1) In any suit or other proceeding for obtaining a decree 
of judicial separation or of nullity or dissolution of marriage the 
Court may— 

(a) make such orders as it deems just and proper with respect to 
the custody maintenance and education of the children the 
marriage of whose parents is the subject of such suit or other 
proceedings and 	 (b) 
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(b) if it thinks fit direct proper proceedings to be taken for 
placing such children under the protection of the Supreme 
Court in its equitable jurisdiction. 

(2) Such orders and directions may be made— 	 Times when orders 

from time to time by interim orders before making the final may be made. 
 

36 Vic. No. 9 to. 33 decree or 	 and 31. 
by provisions in the final decree or, 
from time to time after the final decree upon application by 
petition for the purpose. 

61. The Court may give the wife the custody of the children— Custody may bo 
in undefended cases where the Court is requested under given to wife' 

o. section twenty-two of this Act to make the rule absolute 	66 Vic. No. 36 8. 
 

in defended cases where it is proved that the respondent has 
had notice of the intention of the petitioner to apply for the 
custody of the children at the hearing of the motion to make 
the rule absolute. 

62. The Court may at any time before final decree on any In applications for 
application for restitution of conjugal rights (or after final decree if conjugal rights. 
the respondent fails to comply therewith) upon application for that Ibid. s. 16. 

purpose make from time to time all such orders and provisions with 
respect to the custody maintenance and education of the children of 
the petitioner and respondent as might have been made by interim 
orders during the pendency of a trial for judicial separation between 
the same parties. 

PART XIV. 

PETITIONS NOTICES AND SERVICE. 
Every petition praying for a dissolution of marriage shall 

state as distinctly as the nature of the case permits the facts on which 
the claim to have the marriage dissolved is founded. 

Tvery person seeking a decree of nullity of marriage or of 
judicial separation or of dissolution of marriage shall together with 
the petition or other application for the same file an affidavit verifying 
such petition or other application so far as he is able to do so and 
stating that there is not any collusion or connivance between the 
deponent and the other party to the marriage. 

(1) Every petition for nullity of marriage judicial separa-
tion or dissolution of marriage shall be served on the party to be 
affected thereby either within or without New South Wales in such 
manner as the Court by any general or special order from time to 
time directs. 

(2) The Court may dispense with such service altogether 
in case it seems necessary or expedient to do so. 	 66. 

Petition to state facts. 
36 Vic. No. 9 s. 22. 
44 Vic. No. 31 s. 1. 

Affidavit in support. 
36 Vic. N 9 e. 35. 

Service. 
Ibid. s. 36. 

Dispensing with 
service. 

 

 
 



Service of notices. 
60 Vic. No. 12 s. 6. 
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The Court may from time to time adjourn the hearing of 
any petition and may require further evidence thereon. 

(1) Every petition under section fifteen of this Act shall 
state the fact of the husband's domicile in New South Wales at the 
time of the institution of the suit. 

(2) Proof of such domicile to the satisfaction of the Court 
shall be given before any decree in the suit is pronounced and any 
decree for dissolving the marriage shall state that such proof has been 
so given. 

All notices required to be served in a suit for dissolution 
of marriage may be served in the manner now or hereafter prescribed 
by the Court or may be sent to the party intended to be served in a 
registered letter directed and posted by an officer of the Court 
appointed for that purpose. 
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Adjournment of 
petition. 
36 Vie. No. 9 s. 38. 
Petition by wife 
under s. 15. 
44 Vie. No. 81 e. 2. 

Power of Court to direct 
trial by jury. 
36 Vic. No. 9 a. O. 
43 Vic. No. 3 a. 3. 
Party may require trial 
by jury. 
36 Vic. No. 9 a. 23. 
50 Vic. No. 12 a. 1. 
5 Vic No. 37 a 3. 

On circuit. 
55 Vie. No. 37 s. 5. 

PART XV. 
TRIAL OF ISSUES. 

69. (1) The Court may if it thinks fit direct any issue to be 
determined before itself or any Judge of the Supreme Court by the 
verdict of a jury. 

Any party to a suit for dissolution of marriage may 
require the contested issues therein to be tried by a jury. 

The Court may direct any issue to be tried on circuit 
and may make all necessary orders for the setting down of the case 
and the return of the findings therein and respecting the costs of the 
trial. 

70. (1) Every issue for trial by jury shall be reduced into 
writing in such form as the Court directs. 

(2) At the trial the jury shall be sworn to try the issue 
and a true verdict give thereon according to the evidence. , 

71. The Court or Judge presiding at the trial shall have the 
same power jurisdiction and authority as any judge possesses when 
sitting at nisi prius. 

72. A general or special verdict subject to a special case may 
be returned in like manner as in any cause tried in the Supreme Court. 

73. (1) Whenever in any cause any issue is to be tried by a 
jury the Court shall issue a precept directing the sheriff to summon 
forty-eight special jurors. 

(2) When there is more than one co-respondent on the 
record the precept shall direct so many additional special jurors to be 
summoned as will allow each co-respondent to strike off six names 
from the jury list. 	 74. 

Issues to be put 
into writing. 
36 Vic. No. 9 s. 7. 
Jury how sworn. 

Power of Court. 
Ibid. 

Verdict may be 
general or special. 
Ibid. s. 8. 
Forty-eight jurors 
to be summoned. 
48 Vic:  No. 3 s. 3. 
Additional jurors. 
Ibid. 
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74. (1) The sheriff shall furnish to the clerk of the Court Calling  the jury. 
separate cards with the respective names places of abode and additions 48 vie. No. 3 I. 4. 
of the jurors returned in the jury panel written thereon. 

At the trial of any issue the clerk or other ministerial 
officer of the Court shall put the cards together in a box. 

Upon the issue being called on to be tried the clerk or 
officer shall in open Court draw out the cards one after another until 
such a number of jurors appears as will allow of a jury of twelve being 
struck therefrom after each party to the record has struck off six 
names. 

75. (1) A list of the names 9f such number of jurors so Impannelling  jury. 
determined as aforesaid shall be delivered by the sheriff or his deputy Ibid. e.  5. 
to the petitioner or his attorney or counsel who may strike off six 
names. 

The list shall then be delivered to the respondent or his 
attorney or counsel who may strike off an equal number of names. 

The list shall then be delivered to the co-respondent or 
his attorney or counsel who may strike off an equal number of names. 

If there be more than one co-respondent the list shall 
be handed to each or the attorney or counsel of each in turn who may 
strike off the like number of names. 

The jurors whose names then remain upon the list or the Twelve remaining  
first twelve jurors whose names remain thereon as the case may require Loe

rlto be impart-
shall be the jurors for the trial of the issue and shall be sworn and 
impannelled accordingly. 

Every party to any such proceeding shall be entitled challenges. 
to the same rights as to challenge and otherwise as if he were a party 
on the record on an issue at nisi prius. 

76. Except as hereinbefore provided the law and practice General law and 
governing all questions respecting the jury shall be the same as now Prrabidet.mge7to apply. 
in force at nisi prius sittings of the Supreme Court. 

• 

PART XVI. 
WITNESSES AND EVIDENCE. 

77. Subject to the rules hereunder the witnesses in all pro-
ceedings before the Court where their attendance can be had shall 
be sworn and examined orally in open Court 

Provided that the parties may verify their respective cases in 
whole or in part by affidavit but so that the deponent in every such 
affidavit may on the application of the opposite party or by direction 
of the Court be cross-examined orally in open Court and thereafter may 
be re-examined orally in open Court. 	 78. 

Witnesses to be 
examined in open Court. 
36 Tie. No. 9 s. 10. 
Affidavits. 

Cross-examination 
of deponents. 
Ibid. 

a 

t 

4 
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78. In any proceeding under this Act— 
the Court may order the attendance of the petitioner and 
may examine him or permit him to be examined or cross-
examined on oath on the hearing of the petition and 

all parties and the wives and husbands of all parties shall be 
competent and compellable witnesses. 

Questions tending  to 	79. No witness in any proceeding under this Act whether a 
show adultery. 	party to the suit or not shall be liable to be asked or bound to answer 
Ibid. ss. 1437. 	any question tending to show that he has been guilty of adultery unless 

alleged adultery. 	 , 
Communications 	80. The provisions of section eleven of the Evidence Act 1898 
during  marriage. that no husband shall be competent to disclose any communication 
No. 11 1898 s. 11. made to him by his wife during the marriage and that no wife shall be Proviso, competent to disclose any communication made to her by her husband 

during the marriage shall not apply to any proceeding under this Act 
to any husband and wife who are both parties to such proceeding. 

Publication of 	 81. (1) The Court or any judge presiding at a trial on circuit 
evidence may be may in any suit at any stage thereof and from time to time make an forbidden. 
66 Vie. Ne. 37 as. 4 6.  order forbidding the publication of the evidence therein or any report 

or account of such evidence either as to the whole or portions thereof. 
(2) The breach of any such order may be dealt with as 

contempt of court. 
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Examination of 
parties. 
36 Vie. No. 9 ss. 14 
37. 
No. 11 1898 s. 8. 

Ibid. a. 10. he has already given evidence in the same proceeding in disproof of his 56 Vie. No. 36 s. 9. 

To Full Court. 
36 Vic. No. 9 s. 5. 
42 Vic. No. 3 s. 2. 
55 Vic. No. 37 s. 3. 

Security required. 
36 vie. No. 9 a. 5. 

Appeals as to costs 
only. 
42 Vic. No. 8 a. 2. 

To the Court. 
56 Vic. No. 36 s. 11. 

PART XVII. 
APPEALS NEW TRIALS &C. 

Appeal from decree or order of the Court. 
82. (1) Any person aggrieved by any decree or order of the 

Court (including a decree or order respecting costs only) may within 
fourteen days next after the pronouncing or making of the same enter 
in the prescribed manner an appeal against such decree or order to 
the Full Court and on any appeal every decree or order may be 
reversed or varied as the Full Court thinks proper. 

(2) The appellant shall within twenty-one days after the 
entry of his appeal give security as prescribed to prosecute his appeal 
with effect and to obey the decree or order in all things in case of its 
eventual affirmance and also to pay the costs of the appeal if costs are 
thereupon awarded against him. 

(3) Any person so aggrieved may limit his appeal to costs 
only and no security shall be required in appeals so limited. 

Appeal from decision of the Registrar. 
88. An appeal shall lie to the Court as defined in section three 

(1) from any decision order or direction of the Registrar. 	• New 
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New Trial. 
The parties may apply in the prescribed manner to the Who may apply. 

Full Court for the new trial of any issue which under this Act may 36 Vic. No. 9 se. 8 9. 
be tried before a jury and every such application shall be heard and 
determined by the Full Court. 

Special Verdict and Special Case. 
(1) Every special verdict or special case shall be stated and Case how stated. s. settled in like manner as in any cause tried in the Supreme Court. 	Ibid. 8.  

(2) The matter of law in every special verdict or special 
case shall be heard and determined before the Full Court. 

Referring Points of Law. 
The Court may if it thinks fit refer any matter of law for the ss Vic. No.36 s. 17. 

decision of the Full Court and the Full Court may if it thinks fit 
direct all necessary papers in the matter to be sent to the Crown 
Solicitor for the purpose and under the conditions prescribed by 
section twenty-six. 

PART XVIII. 
ENFORCEMENT OF DECREES AND ORDERS. 

Generally. 
All decrees and orders made by the Court in any suit pro-

ceeding or petition instituted under the authority of this Act shall be 
enforced and put in execution in the same or the like manner as the 
judgments orders and decrees of the Supreme Court in the exercise of 
its equitable jurisdiction may now be enforced and put in execution. 

(1) No law now or hereafter to be in force for the relief of 
insolvent debtors or for the abolition of imprisonment for debt shall 
extend to affect or discharge from his liability any person who shall 
be charged with the payment of alimony or who shall be indebted 
for any damages or costs adjudged against him as respondent or 
co-respondent in any proceeding under this Act. 

(2) This section shall not be taken to repeal or affect the 
operation of any portion of the Bankruptcy Act 1898 and shall be 
construed as if passed into law immediately before the said Act. 

Decries enforced 
as in equity. 
36 Vic. No. 9 s. 92. 

Bankruptcy Fives not to affect liability 
under this Act. 
Ibid. s. 95. 

Bankruptcy Act 
18)8 not affected. 

Orders in respect of alimony maintenance costs or damages. 
(1) A writ of capias ad respondendum may be issued in Writ of capias ad 

respect of alimony costs or damages against a respondent or co- 1.6 
 es 

i
n
c
i e

N
. 

uo. r2.  7. respondent in a suit for dissolution of marriage in all cases in which o  
such 
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50 Vie. No. 12 s. 7. 

Attachment. 
Ibid. s. 8. 

Bankruptcy of 
person ordered 
to pay. 
Ibid. s. 8. 
Proviso. 

such writ could on the eighth day of September one thousand eight 
hundred and eighty-six be issued in an action at law against a 
defendant. 

(2) The issue of such writ shall be subject to such special 
directions as the Court in any case thinks fit to give in order to 
prevent injustice or oppression. 

90. (1) The Court may enforce by attachment any order made 
by it for payment of costs or of any sum due in respect of aliinony or 
the maintenance of children. 

(2) No person adjudicated bankrupt in whose statement of 
affairs all sums due in respect of such costs alimony or maintenance 
are included shall remain imprisoned under such writ during a longer 
period than is hereinafter mentioned— 

for non-payment,of costs six months 
for non-payment of alimony or maintenance twelve months. 

 
  

 

 
 

General Rules. 
36 Vic. No. 9 ss. 43 
4148. 
50 Vie. No. 12 s. 8. 
56 Vic. No. 36 s. 11. 

Action of Crim. Con. 
abolished. 
36 Vic. No. 9 a 47. 
Pauper suits or 
defences. 
65 Vic. No. 37 s. 4. 
Power of Registrar. 
56 Vic. No. 36 s. 11. 

PART XIX. 
MISCELLANEOUS. 

(1) The Court may make general rules for regulating the 
practice and procedure under this Act for fixing and regulating the 
fees payable upon all proceedings before the Court for enabling persons 
to sue in the Court in forma pauperis and for regulating the exercise 
by the Registrar of the powers hereby conferred upon him. 

(2) A copy of every such rule shall be laid before both 
Houses of Parliament within one month from the making thereof if 
Parliament be then sitting or otherwise within one month after the 
commencement of the next ensuing session. 

No action shall be maintainable for criminal conversation. 
The Court shall have the same power of granting Orders to 

sue or defend in forma pauperis in any suit under this Act as in cases 
at law or in equity. 

The Registrar shall subject to the rules of Court have the 
following powers— 

to tax costs subject to review by the Court as at common law 
to settle issues 
to settle deeds directed by the Court to be executed by the 
parties 
to extend the time within which proceedings may be filed in 
undefended suits 
to allow proceedings to be taken or defended in forma 

. pauperis 	 (f ) 
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to examine witnesses in alimony applications and report the 
result of the said examinations to the Court 
to discharge such other administrative functions in the 
matrimonial causes jurisdiction as are discharged by the 
Prothonotary at common law. 

95. All proceedings in the matrimonial causes jurisdiction of Testing proceedings. 
the Supreme Court shall be tested in the name of the Judge appointed 66 Vic. No. 36 s. 10. 

to exercise jurisdiction under this Act. 

SCHEDULE. Sec. 2. 

Extent of repeal. Reference to Act. Title or short title. 

  

36 Vic. No. 9 ... 

42 Vic. No. 3 

44 Vic. No. 31 

48 Vic. No. 3 

50 Vic. No. 12 
55 Vic. No. 37 

56 Vic. No. 36 

No. 11 1898  

The " Matrimonial Causes Act " 

An Act to amend the law as to costs in matrimonial 
causes. 

The " Matrimonial Causes Act Amendment Act of 
1881." 

The " Matrimonial Causes Act Amendment Act of 
1881." 

The " Divorce Procedure Amendment Act " 
The " Divorce Amendment and Extension Act of 

1892." 
The " Matrimonial Causes Procedure Amendment 

Act." 

" Evidence Act 1898" 	• • • 

The whole un-
repealed por-
tion, except 
ss. 3, 4, 12. 

The whole. 

The whole. 

The whole ex-
cept B. 2. 

The whole. 
The whole. 

The whole un-
repealed por-
tion. 

Ss. 8 10 and 
proviso to 11. 

[18. 6d.] 
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