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Act No. 49, 1900.

An Act to amend the procedure of the Supreme Court.
[Assented to, 14th November, 1900.]

E it enacted by the Queen’s Most Excellent Majesty, by and with

the advice and consent of the Legislative Council and Legislative

Assembly of New South Wales in Parliament assembled, and by the
authority of the same, as follows :—

1. This Act may be cited as the  Supreme Court Procedure short titl.
Act, 1900.”

2. In the interpretation of this Act, unless the context other- Interpretation.
wise indicates or requires, the following words shall have the respective
meanings set opposite to them, that is to say :—

“The Court” means Supreme Court.

“ Judge ”’ means Judge of the Supreme Court.

“ Action ”” means action in the Supreme Court.

¢ Prescribed ’ means preseribed by rules of Court.

“ Court.”
“Judge.”
““ Action.”

¢ Prescribed.”

1 have examined this Bill, and find it to correspond vn all respects with the Bill as

Jinally passed by both Howses.
Jip EESCATNN

Chairman of Committees of the Legislative Assembly.



2 Act No. 49, 1900.

Supreme Court Procedure.

Common Law Procedure.

Parties may consent 8. (1) In any action by consent of both parties the whole or
§3$’Pem ™h® any one or more of the issues of fact in question may be tried, or the
amount of any damages or compensation may be assessed by a Judge
without a jury.
(2) Notwithstanding such consent a Judge may at any time
order that all or any of the issues of fact in an action be tried with a
jury if it appears to him to be expedient.

Issues under the 4. Issues of fact settled under the provisions of the Real

ﬁg’;‘b‘;’;’g:f{{,;‘;* Property Act, 1900, may by consent of both parties be tried by a Judge

Judge without s without a jury, and a Judge when so sitting shall have all the powers

¢ v of a jury.

Finding of Judge to b. The verdict or finding of any Judge sitting without a jury

be finding of & jury. o the trial or assessment of any issue of fact or amount of damages
or compensation pursuant to this Act shall be of the like force and

effect in all respects as the verdict or finding of a jury.

Applications to the 6. In all cases in which the Real Property Act, 1900, directs
oo et e applications to be made to the Supreme Court, such applications may
made to the Equity be made to the Supreme Court in its equitable jurisdiction, as well as

s to the Supreme Court holden before three Judges.

Full Court may 7. (1) In any action, if the Court in Banco is of opinion that

et ot o red, the plaintiff should have been nonsuited, or that upon the evidence
the plaintiff or the defendant is as a matter of law entitled to a verdict
in the action or upon any issue therein, the Court may order a nonsuit
or such verdict to be entered.

(2) If the Court in Banco orders a new trial of any action,
issue, or question which has been tried before a Judge without a jury,
it may direct such new trial to be heard before a Judge either with or
without a jury.

Defendant, may have 8. In every action in which the defendant has pleaded by way

Judgment for excess of sot_off or cross-action any debt or demand claimed by him from the
plaintiff, such defendant shall be entitled to recover in such action the
amount by which such debt or demand is found to exceed the debt or
demand proved by the plaintiff, and shall have judgment and execution
for the same accordingly.

Foreign attachment 9. Under section one hundred and eighty-eight, section one

1 i A iad hundred and ninety-one, and section one hundred and ninety-four of

the Common Law Procedure Act, 1899, the cause of action shall be
deemed to have arisen within the jurisdiction in the case of an action
arising out of contract if either—
(@) the contract was made within the jurisdiction, or
(6) the breach thereof was made or committed within the
jurisdiction wherever the contract was made.

Fquity
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Fquity Procedure. ooVl 81 v o

ddrw soaafqaon-no’
10. (1) It shall not be necessary that persons seeking equitable Equitable relief may
relief shall in all cases apply by way of statement of ‘claim, but ’i‘MeS"‘}’:gg:;f:]‘m‘;';:”8“""
of Court shall be made specifying in what cases applications may be
made by way of originating summons in chambers, and providing
for the course of procedure thereon.
(2) Appeals from any order made on an originating
summons shall be made to the Full Court direct. .
11. Tt shall not be obligatory on the Court or a Judge sitting Equity Court to have
in equity to make a decree or order, whether on summons or otherwise, gl‘fiffg‘i’:i:t‘;:&ﬁ‘:'
for the administration of any trust or of the estate of any deceased decree.
person if the questions between the parties can be properly determined
without such decree or order.

Rules of Court.

12. The rules and form in the Schedule to this Act shall Rules of Court.
regulate the practice and procedure hereunder in all matters to which
they relate, except so far as they shall hereafter be altered, added to,
or rescinded under the power to make rules herein contained.

13. Rules of Court regulating the practice and procedure Judgesto make rules,
under this Act shall be made by the Judges of the Supreme Court, or
any three of them, and such rules may rescind, add to, or alter any
of the rules or form contained in the Schedule to this Act, and when
so made such rules shall have the same force and effect as if they had
formed part of the Schedule to this Act.

14. The Judges of the Court or any three of them may make Judges to make rules
rules of Court for all or any of the following purposes, that is to J2iing to procedurs
say :— generally.

(@) For the purpose of regulating the manner in which applications
to the Court under any statute may be made, and the practice
and procedure to be observed upon any such application.

() For the purpose of providing for the verification on oath ‘
of all pleas filed in actions arising under a writ specially 3
endorsed under the twenty-fourth section of the Common
Law Procedure Act, 1899.

(¢) For the purpose of regulating the sittings of the Court and of
the Judges thereof sitting in Chambers, and for the distribution
among the Judges of the business of the Court.

(d) And generally for the purpose of regulating the practice and
procedure of the Court.

15. Nothing in any rules of Court to be made under this Act Rules not to affect
shall affect the mode of giving evidence by the oral examination of certain matters.
witnesses in trials by jury, or the rules of evidence, or the law relating
to jurymen or juries.

16,
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upreme Court Procedure.

Non-compliance with 16. Non-compliance with any of the rules of Court in the
ooy g TR . Schedule to this Act, or made under the authority of this Act, shall

not render any proceeding void unless the Court or a J udge thereof so
directs, but such proceedings may be set aside either wholly or in part
as irregular, or amended or otherwise dealt with in such manner and
upon such terms (if any) as appear to be just.

i‘;}lil'f».ﬁ?ii‘:,‘;ﬂm 17. All rules of Court made under the powers herein contained

who may disallow  Shall, immediately after the making thereof, be laid before both Houses

them. of Parliament if then sitting, or if not within ten days of the next
sitting thereof; and if either of the said Houses, by any resolution passed
within thirty days after such rules have been so laid hefore it, resolves
that any such rule or any part thereof ought not to continue in force,
then such rule or part shall immediately cease to be binding.

SCHEDULE.
Rures or Courr.

Appeals from decisions of a single Judge.

Appeals from Judge 1. Appeals from the decision of a single Judge upon any question of law to

on point of law, the Full Court shall be made and prosecuted in the same times and manner in all respects
as appeals to the Full Court in the Common Law jurisdiction of the Court from a
Judge sitting in chambers.

Originating Summons in Equity.

Questions of sccount 2. The executors or administrators of a deceased person or any of them, and
or administration  tho trustees under any deed or instrument, or any of them, and any person claiming to
may be made on be interested in the relief sought as creditor, devisee, legatee, next of kin, or heir-at-law

originaling mounons: oF « Secennid person, or as cestui que trust under the trust of any deed or instrument;,

or as claiming by assignment or otherwise under any such creditor, or other person as
aforesaid may take out as of course an originating summons returnable in chambers in
equity for such relief of the nature or kind following as may by the summons be
specified and as the circumstances of the case may require, that is to say, the determi-
nation without an administration of the estate or trust, of any of the following questions
or matters:—

(a) any question affecting the rights or interests of the person claiming to be
creditor, devisee, legatee, next of kin, or heir-at-law, or cestui que trust ;

(b) the ascertainment of any class of creditors, legatees, devisees, next of kin, or
others ;

(c) the furnishing of any particular accounts by the executors or administrators or
trustees, and the vouching (when necessary) of such accounts ;

(d) the payment into Court of any money in the hands of the executors or
administrators or trustees ;

(e) directing the executors or administrators or trustees to do or abstain from
doing any particular act in their character as such executors or administrators
or trustees;

(f) the approval of any sale, purchase, compromise, or other transaction;

(g) the determination of any question arising in the administration of the estate
or trust.

3.
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Supreme Court Procedure.

3. Any of the persons named in the last preceding rule may, in like manner, Administration on
apply for and obtain an order for— originating summons.
(a) The administration of the personal estate of the deceased ;
(b) the administration of the real estate of the deceased ;
(¢) the administration of the trust.
4. The persons to be served with the summons under the last two preceding Parties.
rules in the first instance shall be the following, that is to say—

A. Where the summons is taken out by an executor or administrator or trustee—

(a) for the determination of any question under subsections (@), (€), (f), or (¢)
of rule 2, the persons or one of the persons whose rights or interests are
sought to be affected ;

(b) for the determination of any question under subsection () of rule 2 any
member or alleged member of the class;

(¢) for the determination of any question under subsection (c¢) of rule 2, any
person interested in taking such accounts ; ;

(d) for the determination of any question under subsection (&) of rule 2, any
person interested in such money ;

(e) for relief under subsection (a) of rule 3, the residuary, legatees, or next of
kin, or some of them ;

(f) for relief under subsection (b) of rule 3, the residuary, devisees, or next of
kin or some of them ;

(g) for relief under subsection (¢) of rule 3, the cestuis que trust or some of
them ;

(k) if there are more than one executor or administrator or trustee, and they do

not all concur in taking out the summons, those who do not concur.

B. Where the summons is taken out by any person other than the executors,
administrators, or trustees, the said executors, administrators, or trustees.

5. Any mortgagee or mortgagor, whether legal or equitable, or any person Foreclosure, &c., on
entitled to or having property subject to a legal or equitable charge, or any person originating summons
having the right to foreclose or redeem any mortgage, whether legal or equitable, may
take out as of course an originating summons returnable in Chambers in Equity for
such relief of the nature or kind following as may by the summons be specified and as
the circumstances of the case may require, that is to say—delivery of possession by the
mortgagor, foreclosure, payment of the mortgage debt and foreclosure, sale, redemption,
reconveyance, delivery of possession by the mortgagee.

6. The persons to be served with the summons under the last preceding rule Parties.
shall be such persons as under the existing practice of the Court in Equity would be the
proper parties to a suit for the like relief as that specified by the summons.

7. A vendor or purchaser of real or leasehold estate, or their representatives Originating summons
respectively, may take out, as of course, an originating summons, returnable in Chambers for dte,cm‘l’)nt"’f
in Equity, in respect of any requisitions or objections, or any claim for compensation, or 3:33;:’;1‘5 groc
any other question arising out of or connected with the contract (not being a question purchaser.
affecting the existence or validity of the contract), and the Chief Judge in Equity shall
make such order upon the application as appears just, and shall order by whom all or

any of the costs of and incident to the application shall be borne and paid.

8. The Court in Equity or a Judge in Equity may direct such other persons to
be served with an originating summons, as they or he may think fit.

9. (a) Any person claiming to be interested under a deed, will, or other written Construction of
instrument, may apply, by originating summons, for the determination of any question instrument or
of construction arising under the instrument, and for a declaration of the rights of the i e
persons interested.

(b) The Court in Equity or a Judge in Equity may direct such persons to be

served with the summons, as they or he may think fit.

10. The parties served with an originating summons shall, before they are heard, Appearance to an
enter appearances in the office of the Master in Equity, together with an address for onginatingaymmons,
gervice, which shall be not more than one mile from the said office. 11.
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Service. 11. A defendant shall appear to an originating summons within eight days after
service of the summons upon him, inclusive of the day of such service.

Evidence. 12. Applications by way of originating summons shall be supported by such

evidence as the Court or Judge may require, and directions may be given, as they or he
may think just, for the trial of any question arising thereout.

Settlement of orders. 13. Orders made on originating summons shall be settled, passed, and entered,
and remain of record, and shall be enforced in the same manner in all respects as orders
of the Court in Equity.

Form of summons, 14. An originating summons shall be in Form A to these rules altered to mecet
the circumstances of the case.

Appointment for 15. So soon as the defendants have appeared to an originating summons, or have

hearing of summons. made default in so appearing within the time limited, the plaintiff shall take out in the
Equity Office an appointment, before the Chief Judge in Equity, for the hearing of the
summons, and shall give the defendants who have appeared two clear days’ notice of
the date of such appointment.

Fora A.

In the Supreme Court of New South Wales, 7 No.
in Equity. \

In the matter of the will of, &e. ;
or

Tn the matter of the estate of, &e.;
onr

In the matter of the trusts of, &e.;
or

In the matter of the indenture of mortgage dated, &e. ;
or

In the matter of the contract for sale, dated, &e. ;
or as the case may be.

Between A.B., plaintiff, and C.D., defendant.

Originating Summons.

Let of [residence and description] within eight days
after service of this summons upon him, inclusive of the day of such service, cause an
appearance to be entered for him to this summons which is issued upon the application
of of [residence and description] who claims to be [state the
nature of the claim] for the determination of the following questions :——

[State the questions.]

Appearance may be entered in the office of the Master in Equity, Chancery-square,

Sydney.

Dated the day of , one thousand nine hundred and

This summons is taken out by the abovenamed [or by the
solicitor for the abovenamed )

Note.—If the defendant does not enter an appearance within the time and at the place above
mentioned such order will be made and proceedings taken as the Judge may think fit and expedient.

In the name and on the behalf of IHer Majesty I assent to this Act.

FREDK. M. DARLEY,
Government IHouse, Lieutenant- Governor.
Sydney, 14th November, 1900.
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Act No. 49, 1900.

An Act to amend the procedure of the Supreme Court.
[Assented to, 14th November, 1900.]

E it enacted by the Queen’s Most Excellent Majesty, by and with

the advice and consent of the Legislative Council and Legislative

Assembly of New South Wales in Parliament assembled, and by the
authority of the same, as follows :—

1. This Act muy be cited as the “ Supreme Court Procedure short title.

Act, 1900.”

2. In the interpretation of this Act, unless the context other- Interpretation.

wise indicates or requires, the following words shall have the respective
meanings set opposite to them, that is to say:
“The Court” means Supreme Court.

“Judge ”” means Judge of the Supreme Court.
“ Action ” means action in the Supreme Court.

“ Prescribed ”’ means prescribed by rules of Court.
A Common

‘¢ Court.”
“Judge.”
¢ Action,”

‘¢ Prescribed.”




Act No. 49, 1900. :

Supreme Court Procedure.

Common Law Procedure.

Parties may consent 3. (1) In any action by consent of both parties the whole or
;ﬁ,.‘;,‘.’pemew‘th * any one or more of the issues of fact in question may be tried, or the
amount of any damages or compensation may be assessed by a Judge
without a jury.
(2) Notwithstanding such consent a Judge may at any time
order that all or any of the issues of fact in an action be tried with a
jury if it appears to him to be expedient.

Issues under the 4, Tssues of fact settled under the provisions of the Real

e e Ty’ Property Act, 1900, may by consent of both parties be tried by a Judge

Judge withouts  without a jury, and a Judge when so sitting shall have all the powers

e of a jury.

Finding of Judge to 5. The verdict or finding of any Judge sitting without a jury

be finding of & jury. o) the trial or assessment of any issue of fact or amount of damages
or compensation pursuant to this Act shall be of the like force and .

effect in all respects as the verdict or finding of a jury.

Applications to the 6. In all cases in which the Real Property Act, 1900, directs

Court under the Real ! : i _ : :
Propst s Rk wym i applications to be made to the Supreme Court, such applications may

made to the Equity be made to the Supreme Court in its equitable jurisdiction, as well as

bane to the Supreme Court holden before three Judges.
Full Cowt may 7. (1) In any action, if the Court in Banco is of opinion that

order nonsuit or

verdict to be entered. te plaintiff should have been nonsuited, or that upon the evidence

the plaintiff or the defendant is as a matter of law entitled to a verdict
in the action or upon any issue therein, the Court may order a nonsuit
or such verdict to be entered.

(2) If the Court in Banco orders a new trial of any action,
issue, or question which has been tried before a Judge without a jury,
it may direct such new trial to be heard before a Judge either with or
without a jury.

Defendant may have 8. In every action in which the defendant has pleaded by way
judgment for excess of got_off or cross-action any debt or demand claimed by him from the

o plaintiff, such defendant shall be entitled to recover in such action the
amount by which such debt or demand is found to exceed the debt or
demand proved by the plaintiff, and shall have judgment and execution
for the same accordingly.

Foreign attachment 9. Under section one hundred and eighty-eight, section one

SO - hundred and ninety-one, snd section one hundred and ninety-four of

the Common Law Procedure Act, 1899, the cause of action shall be
deemed to have arisen within the jurisdiction in the case of an action
arising out of contract i’ either—

() the contract was made within the jurisdiction, or

(b) the breach thereof was made or committed within the
jurisdiction wherever the contract was made.
Bquity
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Supreme Court Procedure.

Equity Procedure.

10. (1) It shall not be necessary that persons seeking equitable Equitable relief may
relief shall in all cases apply by way of statement of claim, but rules °gven on originat-
of Court shall be made specifying in what cases applications may be = ;
made by way of originating summons in chambers, snd providing
for the course of procedure thereon.

(2) Appeals from any order made on an originating
summons shall be made to the Full Court direct.

11. Tt shall not be obligatory on the Court or a Judge sitting Equity Court to have
in equity to make a decree or order, whether on summons or otherwise, Jiscretion fo refue
for the administration of any trust or of the estate of any deceased decree.
person if the questions between the parties can be properly determined
without such decree or order.

Rules of Court.

12. The rules and form in the Schedule to this Act shall Rules of Court.
regulate the practice and procedure hereunder in all matters to which
they relate, except so far as they shall hereafter be altered, added to,
or rescinded under the power to make rules herein contained.

18. Rules of Court regulating the practice and procedure Judgestomake rules.
under this Act shall be made by the Judges of the Supreme Court, or
any three of them, and such rules may rescind, add to, or alter any
of the rules or form contained in the Schedule to this Act, and when
so made such rules shall have the same force and effect as if they had
formed part of the Schedule to this Act.

14. The Judges of the Court or any three of them may make Judgesto make rules
rules of Court for all or any of the following purposes, that is toJcijng o procedurs
SaNE generally.

(a) For the purpose of regulating the manner in which applications
to the Court under any statute may be made, and the practice
and procedure to be observed upon any such application.

(b) For the purpose of providing for the verification on oath
of all pleas filed in actions arising under a writ specially
endorsed under the twenty-fourth section of the Common
Law Procedure Act, 1899.

(¢) For the purpose of regulating the sittings of the Court and of
the Judges thereof sitting in Chambers, and for the distribution
among the Judges of the business of the Court.

(d) And generally for the purpose of regulating the practice and
procedure of the Court.

15. Nothing in any rules of Court to be made under this Act Rules not to affect
shall affect the mode of giving evidence by the oral examination of certainmatters.
witnesses in trials by jury, or the rules of evidence, or the law relating
to jurymen or juries.

16.
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Act No. 49, 1900.

Supreme Court Procedure.

16. Non-compliance with any of the rules of Court in the
Schedule to this Act, or made under the authority of this Aect, shall
not render any proceeding void unless the Court or a Judge thereof so
directs, but such proceedings may be set aside either wholly or in part
as irregular, or amended or otherwise dealt with in such manner and
upon such terms (if any) as appear to be just.

17. All rules of Court made under the powers herein contained
shall, immediately after the making thereof, be laid before both Houses
of Parliament if then sitting, or if not within ten days of the next
sitting thereof; and if either of the said Houses, by any resolution passed
within thirty days after such rules have been so laid before it, resolves
that any such rule or any part thereof ought not to continue in force,
then such rule or part shall immediately cease to be binding.

SCHEDULE.
Rures or Courr.
Appeals from decisions of a single Judge.

1. Appeals from the decision of a single Judge upon any question of law to
the Full Court shall be made and prosecuted in the same times and manner in all respects
as appeals to the Full Court in the Common Law jurisdiction of the Court from a
Judge sitting in chambers.

Originating Summons in Equity.

2. The executors or administrators of a deceased person or any of them, and
the trustees under any deed or instrument, or any of them, and any person claiming to
be interested in the relief sought as creditor, devisee, legatee, next of kin, or heir-at-law
of a deceased person, or as cestui que trust under the trust of any deed or instrument,
or as claiming by assignment or otherwise under any such creditor, or other person as
aforesaid may take out as of course an originating summons returnable in chambers in
equity for such relief of the nature or kind following as may by the summons be
specified and as the circumstances of the case may require, that is to say, the determi-
nation without an administration of the estate or trust, of any of the following questions
or matters :—

(«) any question affecting the rights or interests of the person claiming to be
creditor, devisee, legatee, next of kin, or heir-at-law, or cestui que trust ;

(0) the ascertainment of any class of creditors, legatees, devisees, next of kin, or
others ;

(¢) the furnishing of any particular accounts by the executors or administrators or
trustees, and the vouching (when necessary) of such acccunts;

(d) the payment into Court of any money in the hands of the executors or
administrators or trustees ;

(¢) directing the executors or administrators or trustees to do or abstain from
doing any particular act in their character as such executors or administrators
or trustees;

(f) the approval of any sale, purchase, compromise, or other transaction ;

(g) the determination of any question arising in the administration of the estate
or trust.

3.
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3. Any of the persons named in the last preceding rule may, in like manner, Administration on
apply for and obtain an order for— originating summons
(¢) The administration of the personal estate of the deceased ;
(b) the administration of the real estate of the deceased ;
(¢) the administration of the trust.
4. The persons to be served with the summons under the last two preceding Parties.
rules in the first instance shall be the following, that is to say—

A. Where the summons is taken out by an executor or administrator or trustee—
(a) for the determination of any question under subsections (a), (e), (f), or (g)
of rule 2, the persons or one of the persons whose rights or interests are
sought to be affected ;
(b) for the determination of any question under subsection (4) of rule 2 any
member or alleged member of the class ;
(¢) for the determination of any question under subsection (¢) of rule 2, any
person interested in taking such accounts ;
(d) for the determination of any question under subsection (d) of rule 2, any
person interested in such money ;
- (e) for relief under subsection (a) of rule 3, the residuary, legatees, or next of
kin, or some of them ;
(f) for relief under subsection () of rule 3, the residuary, devisees, or next of
kin or some of them ;
(g) for relief under subsection (¢) of rule 3, the cestuis que trust or some of
them ;
(%) if there are more than one executor or administrator or trustee, and they do
not all concur in taking out the summons, those who do not concur.
B. Where the summons is taken out by any person other than the executors,
administrators, or trustees, the said executors, administrators, or trustees.

5. Any mortgagee or mortgagor, whether legal or equitable, or any person Foreclosure, &c., on
entitled to or having property subject to a legal or equitable charge, or any person originating summons.
having the right to foreclose or redeem any mortgage, whether legal or equitable, may
take out as of course an originating summons returnable in Chambers in Equity for
such relief of the nature or kind following as may by the summons be specified and as
the circumstances of the case may require, that is to say—delivery of pessession by the
mortgagor, foreclosure, payment of the mortgage debt and foreclosure, sale, redemption,
reconveyance, delivery of possession by the mortgagee.

6. The persons to be served with the summons under the last preceding rule Parties.
shall be such persons as under the existing practice of the Court in Equity would be the
proper parties to a suit for the like relief as that specified by the summons.

7. A vendor or purchaser of real or leasehold estate, or their representatives Originatingsummons
respectively, may take out, as of course, an originating summons, returnable in Chambers for decision of
in Equity, in respect of any requisitions or objections, or any claim for compensation, or gafaggifgtwee“
any other question arising out of or connected with the contract (not bejmg‘a question Bthaser,
affecting the existence or validity of the contract), and the Chief Judge in Equity shall
make such order upon the application as appears just, and shall order by whom all or
any of the costs of and ineident to the application shall be borne and paid.

8. The Court in Equity or a Judge in Equity may direct such other persons to
be served with an originating summons, as they or he may think fit.

9. («) Any person claiming to be interested under a deed, will, or other written Constraction of
instrument, may apply, by originating summons, for the determination of any question instrument or
of construction arising under the instrument, and for a declaration of the rights of ilip frqostingsummons,
persons interested.

(b) The Court in Equity or a Judge in Equity may direct such persons to be
served with the summons, as they or he may think fit.

16. The parties served with an originating summons shall, before they are heard, Appearance to an
enter appearances in the offize of the Master in Equity, together with an address for originatingsummons,
service, which shall be not more than one mile from the said office.

B 18k,
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11. A defendant shall appear to an originating summons within eight days after
service of the summons upon him, inclusive of the day of such service.

. 12. Applications by way of originating summons shall be supported by such
evidence as the Court or Judge may require, and directions may be given, as they or he
may think just, for the trial of any question arising thereout. o

13. Orders made on originating summons shall be settled, passed, and enlered,
and remain of record, and shall be enforced in the same manner in all respects as orders
of the Court in Equity.

14. An originating summons shall be in Form A to these rules altered to mecet
the circumstances of the case.

15. So soon as the defendants have appeared to an originating summons, or have
made defavlt in so appearing within the time limited, the plaintiff shall take out in the
Equity Office an appointment, before the Chief Judge in Equity, for the hearing of the
summons, and shall give the defendants who have appeared two clear days’ notice of
the date of such appointment,.

Torn A.

In the Supreme Court of New South Wales,
in Equity. )
In the matter of the will of, &e. ;
or
In the matter of the estate of, &ec.;
or
In the matter of the trusts of, &e. ;
or
In the matter of the indenture of morteage dated, &ec. ;
or
In the matter of the contract for sale, dated, &e. ;
or as the case may be.

Between A.B., plaintiff, and C.D., defendant.

7
\

Originating Summons.

Let of [residence and description] within eight days
after service of this summons upon him, inclusive of the day of such service, cause an
appearance to be entered for him to this summons which is issued upon the application
of of [residence and description] who claims to be [state the
nature of the claim] for the determination of the following questions :——

[State the questions.]

Appearance may be entered in the office of the Master in Equity, Chancery-square,
Sydney.

Dated the day of , one thousand nine hundred and

This summons is taken out by the abovenamed [or by the
solicitor for the abovenamed q

Nore.—If the defendant does not enter an appearance within the time and at the place above
mentioned such order will be made and proceedings taken as the Judge may think fit and expedient.

By Authority : WiLLiaym APPLEGATE GULLICK, Government Printer, Sydney, 19€0.
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SUPREME COURT PROCEDURE BILL.

SCHEDULLE showing the Legislative Assembly’s Amendments upon the Legislative
Council’s Amendments, referred to in Message of Tth November, 1900.

; F. W. WEBB,
Clerk of the Legislative Assembly.

Page 3, clause 14. Omit subsection (a)—

(a) For the purpose of abridging or enlarging the time fixed by any statute for
the taking of any step in any proceeding in the Court,.

Page 4, clause 14, lines 1 to 5. Omit “preventing the filing of pleas for the object
“ of delay, or of striking out such pleas when so filed, or of putting any
“ party who has filed such a plea upon terms as to his defence in respect
‘“ of any cause of action as to which the writ of summons might be ” insert
“ providing for the verification on oath of all pleas filed in actions arising
“ under a writ ”’

Page 4, clause 14. Omit subsection (d)—

(d) For the purpose of providing how costs shall be awarded upon any appli-
cation under any statute where such statute makes no provision as to how
such costs are to be awarded.

Page 4, clause 14. Omit subsection (2)—

(2) Such rules when so made shall, unless and until disallowed, annulled,
or altered, regulate all matters to which they extend, notwithstanding the existence
at the passing of this Act of any statutory or other provision inconsistent therewith.

489—

Nore.—These references are to the Council’s reprint of the Assembly’s Bill.







SUPREME COURT PROCEDURE BILL.

SCHEDULL of the Amendments referred to in Message of lst November, 1900

Page 2, line 1. Omit “Trials by Judge, without a jury” insert ¢ Common Law Procedure”
Page 2. After clause 8 tnsert new clause 9.

Page 3, line 1. Omit “ Originating summons in Equity” ¢nsert ¢ Equity procedure ”

Page 3, clause +2: 138, Omut sub-sections (2) and (3).

Page 3. After clause +2: 13 insert new clauses 14, 15, 16, and 17,

¢ 154—
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This PuBLic BILL originated in the Lu¢iSLATIVE ASSEMBLY, and, having this day

! passed, is now ready for presentation (o the LEGISLATIVE COUNCIL for its concurrence.
! Legisiative Assembly Chamber, } F. W. WEBB,
. Sydney, 13 September, 1900, A.M. Clerk of the Legislative Assembly.
? The LEGISLATIVE CoUNCIL has this day agreed to this Bill with Amendments.
] Legislative Council Chamber, } JOHN J. CALVERT,
, Sydney, 1st November, 1900. Clerk of the Parliaments.

i%em ,Suuﬂj Wales,

ANNO SEXAGESIMO QUARTO

VICTORIA REGINA.
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Act No. , 1900.

An Act to amend the procedure of the Supreme Court.

BE it enacted by the Queen’s Most Excellent Majesty, by and with
the advice and consent of the Legislative Council and Legislative
Assembly of New South Wales in Parliament assembled, and by the
authority of the same, as follows :—
5 1. This Act may be cited as the * Supreme Court Procedure short title.
Act, 1900.”
2. In the interpretation of this Act, unless the context other- Interpratation.

wise indicates or requires, the following words shall have the respective
l meanings set opposite to them, that is to say :—
10 “The Court” means Supreme Court. “ Court.”
“ Judge ”’ means Judge of the Supreme Court. “Judge.”
¢ Action ” means action in the Supreme Court. “ Action.”
¢ Prescribed ”’ means prescribed by rules of Court. ““ Prescribed.”
297— \ Febirh—

Nore.—The words to be omitted are ruled through ; those to be inserted are printed in black lettox.




Act No. , 1900. 2

Supreme Court Procedure.

Trials-by-Judge-withou'-a-jury= Common Law Procedure.

8. (1) In any action by.consent of both parties the whole or Parties may consent )
any one or more of the issues of fact in question may be tried, or the i dispensewith a
amount of any damages or compensation may be assessed by a Judge ™~ i
5 without a jury.
(2) Notwithstanding such consent a Judge may at any time ¢
order that all or any of the issues of fact in an action be tried with a
jury if it appears to him to be expedient.
4. Issues of fact settled under the provisions of the Real Issues under the
10 Property Act, 1900, may by consent of both parties be tried by a Judge f]‘;;li e B
without a jury, and a Judge when so sitting shall have all the powers Judge without'a
of a jury. i
5. The verdict or finding of any Judge sitting without a jury Finding of Juage to
on the trial or assessment of any issue of fact or amount of damages Pe finding of a jury.
15 or compensation pursuant to this Act shall be of the like force and
effect in all respects as the verdiet or finding of a jury.
6. In all cases in which the Real Property Act, 1900, directs Applications to the
applications to be made to the Supreme Court, such applications may port inéi fhe e
be made to the Supreme Court in its equitable jurisdiction, as well as made to the Equity
20 to the Supreme Court holden before three Judges. R

7. (1) In any action, if the Court in Banco is of opinion that run court may
the plaintiff should have been nonsuited, or that upon the evidence order nonsuit ox
the plaintiff or the defendant is as a matter of law entitled to a verdict ™ o
in the action or upon any issue therein, the Court may order a nonsuit

25 or such verdict to be entered.

(2) It the Court in Banco orders a new trial of any action,
issue, or question which has been tried before a Judge without a jury,
it may direct such new trial to be heard before a Judge either with or

- without a jury.

30 8. In every action in which the defendant has pleaded by way Defendant may have
of set-off or cross-action any debt or demand claimed by him from the judsment for excess
plaintiff, such defendant shall be entitled to recover in such action the !
amount by which such debt or demand is found to exceed the debt or
demand proved by the plaintiff, and shall have judgment and execution

35 for the same accordingly.

9. Under section one hundred and eighty-eight, section one ygreign attach- ¥
hundred and ninety-one, and section one hundred and ninety-four of ment against
the Common Law Procedure Act, 1899, the cause of action shall be absent defendant. :

deemed to have arisen within the jurisdiction in the case of an action
40 arising out of contract if either—
(a) the contract was made within the jurisdiction, or
(b) the breach thereof was made or committed within the
jurisdiction wherever the contract was made.
Opisbiat e -
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Supreme Court Procedure.

Originating-Summons-in-Beuity: Equity Procedure.

9: 10. (1) It shall not be necessary that persons seeking equitable Equitable relief may
relief shall in all cases apply by way of statement of claim, but rules }’:gg;;‘;’]‘m‘g’m‘f“g‘““'
of Court shall be made specifying in what cases applications may be

5made by way of originating summons in chambers, and providing
for the course of procedure thereon.
(2) Appeals from any order made on an originating
summons shall be made to the Full Court direct.
16: 11. Tt shall not be obligatory on the Court or a Judge sitting Equity Court to have
10 in equity to make a decree or order, whether on summons or otherwise, ot o e
for the administration of any trust or of the estate of any deceased decree.
person if the questions between the parties can be properly determined

without such decree or order.

Rules of Court.

15  14: 12. The rules and form in the Schedule to this Act shall Rules of Court.
regulate the practice and procedure hereunder in all matters to which
they relate, except so far as they shall hereafter be altered, added to,
or rescinded under the power to make rules herein contained.
12. 18. (1) Rules of Court regulating the practice and procedure Juigestomake rules.
20 under this Aet shall be made by the Judges of the Supreme Court, or
any three of them, and such rules may rescind, add to, or alter any
of the rules or form contained in the Schedule to this Act, and when
so made such rules shall have the same force and effect as if they had
formed part of the Schedule to this Act.
25 (2) So|much of this Act as empowers
hercunder shall cojme into force immediately on th
Act.

rules to be made
e passing of this

(3) All] rules of Court made under tlhe powers herein Rules to] be laid

contained shall im}mediately after the making therjeof be laid before iR,
30 both IHouses of Pajrliament if then sitting, or if nojt within ten days

after the next sittijng thereof, and if either of the sajid Houses, by any

resolution passed within thirty days after such rulels have been so laid

before it, resolves |that any such rule or any part thejreof ought not to

continue in force tjhen such rule or part shall imme\diately cease to be
35 binding:

14. (1) The Judges of the Court or any three of them may Judges to make
make rules of Court for all or any of the following purposes, that is rules relating to
to say goghezs e

(a) For the purpose of abridging or enlarging the time fixed by : r
40 any statute for the taking of any step in any proceeding in
the Court.
(b) For the purpose of regulating the manner in which applications
to the Court under any statute may be made, and the practice
and procedure to b2 observed upon any such application.

(c)
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(¢) For the purpose of preventing the filing of pleas for the object
of delay, or of striking out such pleas when so filed, or of
putting any party who has filed such a plea upon terms as to
his defence in respect of any cause of action as to which the
writ of summons might be specially endorsed under the
twenty-fourth section of the Common Law Prccedure Act,
1899.

(d) For the purpose of providing how costs shall be awarded upon
any application under any statute where such statute makes

10 no provision as to how such costs are to be awarded.

(e) For the purpose of regulating the sittings of the Court and of
the Judges thereof sitting in Chambers, and for the distribution
among the Judges of the business of the Court.

(f) And generally for the purpose of regulating the practice and

15 procedure of the Court.

(2) Such rules when so made shall, unless and until
disallowed, annulled, or altered, regulate all matters to which they
extend, notwithstanding the existence at the passing of this Act of any
statutory or other provision inconsistent therewith.

20 15. Nothing in any rules of Court to be made under this Act Rules not to
shall affect the mode of giving evidence by the oral examination of affect certain
witnesses in trials by jury, or the rules of evidence, or the law relating R
to jurymen or juries.

16. Non-compliance with any of the rules of Court in the Non-compliance

25 Schedule to this Act, or made under the authority of this Act, shall with rules.
not render any proceeding void unless the Court or a Judge thereof so
directs, but such proceedings may be set aside either wholly or in part
as irregular, or amended o: otherwise dealt with in such manner and
upon such terms (if any) as appear to be just.

30 17. All rules of Court made under the powers herein contained Rules to be laid
shall, immediately after the making thereof, be laid before both Houses before Parlia-
of Parliament if then sitting, or if not within ten days of the next g‘i‘;’;fl’ovgvhfh?;y
sitting thereof; and if either of the said Houses, by any resolution :
passed within thirty days after such rules have been so laid before it,

35 resolves that any such rule or any part thereof ought not to continue

in force, then such rule or part shall immediately cease to be binding.

<

SCHEDULE.
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Supreme Court Procedure.

SCHEDULE.
Rures or Courr.

Appeals from decisions of a single Judge.

> 1. Appeals from the decision of a single Judge upon any question of law to Appeals from Judge
2 the Full Court shall be made and prosecuted in the same times and manner in all respects on point of law.

as appeals to the Full Court in the Common Law jurisdiction of the Court from a

Judge sitting in chambers.

Originating Summons in Equity.

2. The executors or administrators of a deceased person or any of them, and Questions of account
10 the trustees under any deed or instrument, or any of them, and any person claiming to or administration
be interested in the relief sought as creditor, devisee, legatee, next of kin, or heir-at-law may, be made on
% : : originating summons.
of a deceased person, or as cestui que trust under the trust of any deed or instrument,
or as claiming by assignment or otherwise under any such creditor, or other person as
_ aforesaid may take out as of course an originating summons returnable in chambers in
15 equity for such relief of the nature or kind following as may by the summons be
specified and as the circumstances of the case may require, that is to say, the determi-
nation without an administration of the estate or trust, of any of the following questions
or matters :— s

(a) any question affecting the rights or interests of the person claiming to be

20 creditor, devisee, legatee, next of kin, or heir-at-law, or cestui que trust;
(0) the ascertainment of any class of creditors, legatees, devisees, next of kin, or
others ;

(¢) the furnishing of any particular accounts by the executors or administrators or
trustees, and the vouching (when necessary) of such accounts ;

25 (d) the payment into Court of any money in the hands of the executors or
administrators or trustees ;

(e) directing the executors or administrators or trustees to do or abstain from
doing any particular act in their character as such executors or administrators
or trustees;

(f) the approval of any sale, purchase, compromise, or other transaction;

(g) the determination of any question arising in the administration of the estate

30

or trust.
3. Any of the persons named in the last preceding rule may, in like manner, Administration on
apply for and obtain an order for— originating summons,
35 (@) The administration of the personal estate of the deceased ;

(b) the administration of the real estate of the deceased ;
(¢) the administration of the trust.
4. The persons to be served with the summons under the last two preceding Parties.
rules in the first instance shall be the following, that is to say—

40 A. Where the summons is taken out by an executor or administrator or trustee—
(a) for the determination of any question under subsections (a), (¢), (f), or (¢)
of rule 2, the persons or one of the persons whose rights or interests are
sought to be affected ;
(&) for the determination of any question under subsection () of rule 2 any
45 member or alleged member of the class;
(¢) for the determination of any question under subsection (c¢) of rule 2, any
person interested in taking such accounts ;
(d) for the determination of any question under subsection (d) of rule 2, any
person interested in such money ;
50 (e) for relief under subsection (a) of rule 3, the residuary, legatees, or next of
. kin, or some of them ;
{f) for relief under subsection (%) of rule 3, the residuary, devisees, or next’of
kin or some of them;

(9
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(g) for relief under subsection (¢) of rule 3, the cestuis que trust or some of
them ; %
(%) if there are more than one executor or administrator or trustee, and they do
not all coneur in taking out the summons, those who do not concur. |

5 B. Where the summons is taken out by any- person other than the executors,
administrators, or trustees, the said executors, administrators, or trustees. ,

5. Any mortgagee or mortgagor, whether legal or equitable, or any person Foreclosure, &c., on
entitled to or having property subject to a legal or equitable charge, or any person originating summons.
having the right to foreclose or redeem any mortgage, whether legal or equitable, may

10 take out as of course an originating summens returnable in Chambers in Equity for
such relief of the nature or kind following as may by the summons be specified and as
the circumstances of the case may require, that is to say—delivery of possession by the
mortgagor, foreclosure, payment of the mortgage debt and foreclosure, sale, redemption,
reconveyance, delivery of possession by the mortgagee.

15 6. The persons to be served with the summons under the last preceding rule Parties.
shall be such persons as under the existing practice of the Court in Equity would be the
proper parties to a suit for the like relief as that specified by the summons. :

7. A vendor or purchaser of real or leasehold estate, or their representatives Originatingsummons
respectively, may take out, as of course, an originating summons, returnable in Chambers for decision of

20 in Equity, in respeet of any requisitions or objections, or any claim for compensation, or question between

: : e : . - - vendor and

any other question arising out of or connected with the contract (not being a question " "
affecting the existence or validity of the contract), and the Chief Judge in Equity shall B
make such order upon the application as appears just, and shall order by whom all or
any of the costs of and incident to the application shall be borne and paid.

25 8. The Court in Equity or a Judge in Equity may direct such other persons to
be served with an originating summons, as they or he may think fit.

9. (a) Any person claiming to be interested under a deed, will, or other written Construction of
instrument, may apply, by originating summons, for the determination of any question instrument or
of construction arising under the instrument, and for a declaration of the rights of the criginatingsummons.

80 persons interested.
(b) The Court in Equity or a Judge in Equity may direct such persons to be
served with the summons, as they or he may think fit.

10. The parties served with,an originating summons shall, before they are heard, Appearance to an
enter appearances in the office of the Master in BEquity, together with an address for originating summons.

85 service, which shall be not more than one mile from the said office.

11. A defendant shall appear to an originating summons within eight days after Service.
service of the summons upon him, inclusive of the day of such service.

12. Applications by way of originating summons shall be supported by such Evidence.
evidence as the Court or Judge may require, and directions may be given, as they or he

40 may think just, for the trial of any question arising thereout.

13. Orders made on originating summons shall be settled, passed, and entered, Settlement of orders.
and remain of record, and shall be enforced in the same manner in all respects as orders |
of the Court in Equity.

14. An originating summons shall be in Form A to these rules altered to meet Form of summons.

45 the circumstances of the case.

15 So soon as the defendants have appeared to an originating summons, or have Appointment for
made default in so appearing within the time limited, the plaintiff shall take out in the hearing of summons.
Equity Office an appointment, before the Chief Judge in Equity, for the hearing of the
summons, and shall give the defendants who have appeared two clear days’ notice of

50 the date of such appointment.

Forx
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Forum A.

In the Supreme Court of New South Wales, % No.
” in Equity.
i In the matter of the will of, &e.;
5 or
J In the matter of the estate of, &c.;
] or
; In the matter of the trusts of, &e. ;
or
10 In the matter of the indenture of mortgage dated, &ec. ;
or
In the matter of the contract for sale, dated, &e. ;
or as the case may be.

Between A.B., plaintiff, and C.D., defendant.

)

15 Originating Summons.

Let of [residence and description] within eight days
after service of this summons upon him, inclusive of the day of such service, cause an
appearance to be entered for him to this summons which is issued upon the application
of of [residence and description] who claims to be [state the

90 nature of the claim] for the determination of the following questions:—
[State the questions.]
Appearance may be entered in the office of the Master in Equity, Chancery-square,

Sydney.
Dated the day of , one thousand nine hundred and :
This summons is taken out by the abovenamed [or by the

golicitor for the abovenamed

Nore.—1If the defendant does not enter an appearance within the time and at the place above
mentioned such order will be made and proceedings taken as the Judge may think fit and expedient.

Sydney : William Applegate Gullick, Government Prirter.—1900.







This PuBLic BILL originated in the LuGiSLATIVE ASSEMBLY, and, having this day
passed, is now ready for presentation to the LucIsLATIVE COUNCIL for its concurrence.

Legislative Assembly Chamber, F. W. WIBB,
Sydney, 13 September, 1900, A.M. Clerk of the Legislative Assembly.

The LEGISLATIVE COUNCIL has this day agreed to this Bill with dmendments.

Legislative Council Chamber, }

Sydney, November, 1900. Clerk of the Parliaments.

VICTORIZA REGIN A.
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Act No. , 1900.

An Act to amend the procedure of the Supreme Court.

E it enacted by the Queen’s Most Excellent Majesty, by and with

the advice and consent of the Legislative Council and Legislative
Assembly of New South Wales in Parliament assembled, and by the
authority of the same, as follows : —

b 1. This Act may be cited as the “ Supreme Court Procedure short title.

Act, 1900.”

2. In the interpretation of this Act, unless the context other- Interpretation.
wise indicates or requires, the following words shall have the respective
meanings set opposite to them, that is to say :—

LG S v

10 “The Court”” means Supreme Court. “ Court.”
‘ “Judge *” means Judge of the Supreme Court. “Judge.”
3 “ Action ” means action in the Supreme Court. “ Action.”
¢ Prescribed ”’ means prescribed by rules of Court. ““ Preseribed.”
297— Fegul—

Nore.—The words to be omitted are ruled through; those to be inserted are printed in black lettez.
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Trials-by-Judge-without-ajury. Common Law Procedure.

8. (1) In any action by consent of both parties the whole or Parties may consent
any one or more of the issues of fact in question may be tried, or the !° dipense with a
amount of any damages or compensation may be assessed by a Judge
5 without a jury.
(2) Notwithstanding such consent a Judge may at any time
order that all or any of the issues of fact in an action be tried with a
jury if it appears to him to be expedient.
4. Issues of fact settled under the provisions of the Real Issues under the
10 Property Act, 1900, may by consent of both parties be tried by a Judge fe! "ropeny Aot
without a jury, and a Judge when so sitting shall have all the powers Judge without a
of a jury. el
6. The verdict or finding of any Judge sitting without a jury Finding of Judge to
on the trial or assessment of any issue of fact or amount of damages be finding of a jury.
15 or compensation pursuant to this Act shall be of the like force and
effect in all respects as the verdict or finding of a jury.

6. In all cases in which the Real Property Act, 1900, directs Applications to the
applications to be made to the Supreme Court, such applications may %‘;‘)‘}‘;’;’t’;dfc:}g:}feb‘:
be made to the Supreme Court in its equitable jurisdiction, as well as made to the Equity

20 to the Supreme Court holden before three Judges. fem,

7. (1) In any action, if the Court in Banco is of opinion that gui court may
the plaintiff should have been nonsuited, or that upon the evidence i e i A
the plaintiff or the defendant is as a matter of law entitled to a verdict ™ = o™
in the action or upon any issue therein, the Court may order a nonsuit
25or such verdict to be entered.

(2) If the Court in Banco orders a new trial of any action,
issue, or question which has been tried before a Judge without a jury,
it may direct such new trial to be heard before a Judge either with or
without a jury.

30 8. In every action in which the defendant has pleaded by way Defendant may have
of set-off or cross-action any debt or demand claimed by him from the itdgment for excess
plaintiff, such defendant shall be entitled to recover in such action the '
amount by which such debt or demand is found to exceed the debt or
demand proved by the plaintiff, and shall have judgment and execution

35 for the same accordingly.

9. Under section one hundred and eighty-eight, section one Foreign attach-
hundred and ninety-one, and section one hundred and ninety-four of ment against
the Common Law Procedure Act, 1899, the cause of action shall be absent defendant.
deemed to have arisen within the jurisdiction in the case of an action

40 arising out of contract if either—
(a) the contract was made within the jurisdiction, or
(b) the breach thereof was made or committed within the
jurisdiction wherever the contract was made.

igbeiag b
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Originating-Swmmeons—inBquity.  Equity Procedure.

9: 10. (1) It shall not be necessary that persons seeking equitable Equitable relief may
relief shall in all cases apply by way of statement of claim, but rules }’:gg;;‘fx‘l‘ln‘;‘:,:”‘g‘““t'
of Court shall be made specifying in what cases applications may be

5 made by way of originating summons in chambers, and providing
for the course of procedure thereon.
(2) Appeals from any order made on an originating
summons shall be made to the Full Court direct.
16: 11. Tt shall not be obligatory on the Court or a Judge sitting Equity Court to have
10 in equity to make a decree or order, whether on summons or otherwise, e e b g
for the administration of any trust or of the estate of any deceased decree.
person if the questions between the parties can be properly determined

without such decree or order.

Rules of Counrt.

15 13- 12. The rules and form in the Schedule to this Act shall Rules of Court.

regulate the practice and procedure hereunder in all matters to which

they relate, except so far as they shall hereafter be altered, added to,

or rescinded under the power to make rules herein contained.

12: 18. (1) Rules of Court regulating the practice and procedure Judgestomake rules.

20 under this Act shall be made by the Judges of the Supreme Court, or

any three of them, and such rules may rescind, add to, or alter any

of the rules or form contained in the Schedule to this Act, and when

so made such rules shall have the same force and effect as if they had

formed part of the Schedule to this Act.
25 (2) So|much of this Act as empowers |rules to be made

hereunder shall cojme into force immediately on thle passing of this

Act.

(3) All] rules of Court made under tlhe powers herein Rules to] be laid

contained shall im|mediately after the making therjeof be laid before > Pwiment
30 both Houses of Pafrliament if then sitting, or if no|t within ten days

after the next sittijng thereof, and if either of the sajid Houses, by any

resolution passed |within thirty days after such rule|s have been so laid

before it, resolves |that any such rule or any part the|reof ought not to

continue in force tlhen such rule or part shall immeldiately cease to be
35 binding-
14. (1) The Judges of the Court or any three of them may Judges to make

make rules of Court for all or any of the following purposes, that is rules relating to
procedure in the

to say :(— nt
(a) For the purpose of abridging or enlarging the time fixed by faprkpaually.
40 any statute for the taking of any step in any proceeding in
the Court.

(b) For the purpose of regulating the manner in which applications
to the Court under any statute may be made, and the practice
and procedure to be observed upon any such application.

()
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(¢) For the purpose of preventing the filing of pleas for the object
of delay, or of striking out such pleas when so filed, or of
putting any party who has filed such a plea upon terms as to
his defence in respect of any cause of action as to which the

5] writ of summons might be specially endorsed under the
twenty-fourth section of the Common Law Procedure Act,
1829,

(d) For the purpose of providing how costs shall be awarded upon
any application under any statute where such statute makes

10 no provision as to how such costs are to be awarded.

(e) For the purpose of regulating the sittings of the Court and of
the Judges thereof sitting in Chambers, and for the distribution
among the Judges of the business of the Court.

(f) And generally for the purpose of regulating the practice and

15 procedure of the Court.

(2) Such rules when sc made shall, unless and until
disallowed, znnulled, or altered, regulate all matters to which they
extend, notwithstanding the existence at the passing of this Act of any
statutory or other provision inconsistent therewith.

20 15. Nothing in any rules of Court to be made under this Act Rules not to
shall affect the mode of giving evidence by the oral examination of affect certain
witnesses in trials by jury, or the rules of evidence, or the law relating -
to jurymen or juries.

16. Non-compliance with any of the rules of Court in the Non-compliance

25 Schedule to this Act, or made under the authority of this Act, shall with rules.
not render any proceeding void unless the Court or a Judge thereof so
directs, but such proceedings may be set aside either wholly or in part
as irregular, or amended or otherwise dealt with in such manner and
upon such terms (if any) as appear to be just.

30 17. All rules of Court made under the powers herein contained Rules to be laid
shall, immediately after the making thereof, be laid before both Houses before Parlia-
of Parliament if then sitting, or if not within ten days of the next ﬁi:fl’o?vht"h’en;‘y
sitting thereof; and if either of the said Houses, by any resolution :
passed within thirty days after such rules have been so laid before it,

35 resolves that any such rule or any part thereof ought not to continue

in force, then such rule or part shall immediately cease to be binding.

SCHEDULE.
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SCHEDULE.
Rures or Covurr.

Appeals from decisions of a single Judge.

1. Appeals from the decision of a single Judge upon any question of law to Appeals from Judge

the Full Court shall be made and prosecuted in the same times and manner in all respects
as appeals to the Full Court in the Common Law jurisdiction of the Court from a
Judge sitting in chambers.

Originating Summons in Equity.

2. The executors or administrators of a deceased person or any of them, and
the trustees under any deed or instrument, or any of them, and any person claiming to
be interested in the relief sought as creditor, devisee, legatee, next of kin, or heir-at-law
of a deceased person, or as cestui que trust under the trust of any deed or instrument,
or as claiming by assignment or otherwise under any such creditor, or other person as
aforesaid may take out as of course an originating summons returnable in chambers in

5 equity for such relief of the nature or kind following as may by the summons be

20

25

80

35

40

45

50

specified and as the circumstances of the case may require, that is to say, the determi-
nation without an administration of the estate or trust, of any of the following questions
or matters:—

(a) any question affecting the rights or interests of the person claiming to be
creditor, devisee, legatee, next of kin, or heir-at-law, or cestui que trust ;

(b) the ascertainment of any class of creditors, legatees, devisees, next of kin, or
others ;

(¢) the furnishing of any particular accounts by the executors or administrators or
trustees, and the vouching (when necessary) of such accounts ;

(d) the payment into Court of any money in the hands of the executors or
administrators or trustees ;

(¢) directing the executors or administrators or trustees to do or abstain from
doing any particular act in their character as such executors or administrators
or trustees ;

(f) the approval of any sale, purchase, compromise, or other transaction ;

(g) the determination of any question arising in the administration of the estate
or trust.

3. Any of the persons named in the last preceding rule may, in like manner,
apply for and obtain an order for—

(a) The administration of the personal estate of the deceased ;

(6) the administration of the real estate of the deceased ;

(c) the administration of the trust.

4. The persons to be served with the summons under the last two preceding
rules in the first instance shall be the following, that is to say—

A. Where the summons is taken out by an executor or administrator or trustee—
(a) for the determination of any question under subsections (a), (e), (f), or (g)
of rule 2, the persons or one of the persons whose rights or interests are
sought to be affected ;
(&) for the determination of any question under subsection () of rule 2 any
member or alleged member of the class;
(¢) for the determination of any question under subsection (¢) of rule 2, any
person interested in taking such accounts ;
(d) for the determination of any question under subsection (d) of rule 2, any
person interested in such money ;
(e) for relief under subsection (a) of rule 3, the residuary, legatees, or next of
kin, or some of them ;
(f) for relief under subsection (b) of rule 3, the residuary, devisees, or next of
kin or some of them ;
(9)

on point of law,

Questions of account
or administration
may be made on
originating summons,

Administration on
originating summons,

Parties,
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(g) for relief under subsection (¢) of rule 3, the cestuis que trust or some of
them ;

(%) if there are more than one executor or administrator or trustee, and they do
not all concur in taking out the summons, those who do not concur.

b B. Where the summons is taken out by any person other than the executors,
administrators, or trustees, the said executors, administrators, or trustees.

5. Any mortgagee or mortgagor, whether legal or equitable, or any person Foreclosure, &c., on
entitled to or having property subject to a legal or equitable charge, or any person originating summons.

having the right to foreclose or redeem any mortgage, whether legal or equitable, may

10 take out as of course an originating summens returnable in Chambers in Equity for
such relief of the nature or kind following as may by the summons be specified and as
the circumstances of the case may require, that is to say—delivery of possession by the
mortgagor, foreclosure, payment of the mortgage debt and foreclosure, sale, redemption,
reconveyance, delivery of possession by the mortgagee.

15 6. The personst be served with the summons under the last preceding rule Parties.

shall be such persons as under the existing practice of the Court in Equity would be the
proper parties to a suit for the like relief as that specified by the summons.

7. A vendor or purchaser of real or leasehold estate, or their representatives Originatingsummons
respectively, may take out, as of course, an originating summons, returnable in Chambers for decision of

20 in Equity, in respect of any requisitions or objections, or any claim for compensation, or
any other question arising out of or connected with the contract (not being a question
affecting the existence or validity of the contract), and the Chief Judge in Equity shall
make such order upon the application as appears just, and shall order by whom all or
any of the costs of and incident to the application shall be borne and paid.

25 8. The Court in Equity or a Judge in Equity may direct such other persons to
be served with an originating summons, as they or he may think fit.

question between

9. (a) Any person claiming to be interested under a deed, will, or other written Construction of
instrument, may apply, by originating summons, for the determination of any question instrument or
of construction arising under the instrument, and for a declaration of the rights of the criginatingsummons.

30 persons interested.

() The Court in Equity or a Judge in Equity may direct such persons to be
served with the summons, as they or he may think fit.

10. The parties served with an originating summons shall, before they are heard, Appearance to an
enter appearances in the office of the Master in Equity, together with an address for originatingsummons,

85 service, which shall be not more than one mile from the said office.

11. A defendant shall appear to an originating summons within eight days after Service.

service of the summons upon him, inclusive of the day of such service.

12. Applications by way of originating summons shall be supported by such Evidence.

evidence as the Court or Judge may require, and directions may be given, as they or he
40 may think just, for the trial of any question arising thereout.

13. Orders made on originating summons shall be settled, passed, and entered, Settlement of orders.

and remain of record, and shall be enforced in the same manner in all respects as orders
of the Court in Equity.

14. An originating summons shall be in Form A to these rules altered to meet Form of summons.

45 the circumstances of the case.

15. So soon as the defendants have appeared to an originating summons, or have Appointment for
made default in so appearing within the time limited, the plaintiff shall take out in the hearing of summons.

Equity Office an appointment, before the Chief Judge in Equity, for the hearing of the
summons, and shall give the defendants who have appeared two clear days’ notice of
50 the date of such appointment.

ForuM
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Form A.

In the Supreme Court of New South Wales, | No.
in Equity. §
In the matter of the will of, &e. ;
5 or
In the matter of the estate of, &e.;
or
In the matter of the trusts of, &e. ;
or
10 In the matter of the indenture of mortgage dated, &c. ;
or
In the matter of the contract for sale, dated, &c. ;
or as the case may be.

Between A.B., plaintiff, and C.D., defendant.

15 Originating Summons.

Let of [residence and description] within eight days
after service of this summons upon him, inclusive of the day of such service, cause an
appearance to be entered for him to this summons which is issued upon the application
of of [residence and description] who claims to be [state the

20 nature of the clavm] for the determination of the following questions:—

[State the questions.]

Appearance may be entered in the office of the Master in Equity, Chancery-square,
Sydney.

Dated the day of , one thousand nine hundred and -

25 This summons is taken out by the abovenamed [or by the
solicitor for the abovenamed

Nore.—If the defendant does not enter an appearance within the time and at the place above
mentioned such order will be made and proceedings taken as the Judge may think fit and expedient.
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Act No. , 1900,

An Act to amend the procedure of the Supreme Court.

E it enacted by the Queen’s Most Excellent Majesty, by and with

the advice and consent of the Legislative Council and Legislative
Assembly of New South Wales in Parliament assembled, and by the
authority of the same, as follows :—

5 1. This Act muy be cited as the ¢ Supreme Court Procedure short title.

Act, 1900.”

2. In the interpretation of this Act, unless the context other- Interpretation.
wise indicates or requires, the following words shall have the respective
meanings set opposite to them, that is to say :—

10 “The Court” means Supreme Court. Eouth.
“Judge ”’ means Judge of the Supreme Court. “Judge.”
“ Action ”” means action in the Supreme Court. “ Action.”
“ Prescribed ”” means prescribed by rules of Conrt. ““Prescribed.”

207—A Trials




Act No. , 1900. . 4 : 9

Supreme Court Procedure.

Trials by Judge without a jury.

8. (1) In any action by consent of both parties the whole or Parties may consent
any one or more of the issues of fact in question may be tried, or the fﬁr(;‘fpe”se i
amount of any damages or compensation may be assessed by a Judge

5 without a jury.

(2) Notwithstanding such consent a Judge may at any time
order that all or any of the issues of fact in an action be tried with a
jury if it appears to him to be expedient.

4. Issues of fact settled under the provisions of the Real Issues under the

L0 Property Act, 1900, may by consent of both parties be tried by a Judge e R
without a jury, and a Judge when so sitting shall have all the powers Judge without a
of a jury. : i

8. The verdict or finding of any Judge sitting without a jury Finding of Judge to
on the trial or assessment of any issue of fact or amount of damages be finding of a jury.

15or compensation pursuant to this Act shall be of the like force and
effect in all respects as the verdict or finding of a jury.

6. In all cases in which the Real Property Act, 1900, directs Applications to the
applications to be made to the Supreme Court, such applications may %‘;g‘;zr“t‘;dfcfll’sj;e{)‘el
be made to the Supreme Court in its equitable jurisdiction, as well as made to the Equity

20 to the Supreme Court holden before three Judges. ool

7. (1) In any action, if the Court in Banco is of opinion that Full Court may
the plaintiff should have been nonsuited, or that upon the evidence :;ﬂf{fc‘t’(zzsl‘)‘c'teﬁ:ered'
the plaintiff or the defendant is as a matter of law entitled to a verdiet
in the action or upon any issue therein, the Court may order a nonsuit

25 or such verdict to be entered.

(2) If the Court in Banco orders a new trial of any action,
issue, or question which has been tried before a Judge without a jury,
it may direct such new trial to be heard before a Judge either with or
without a jury. .

30 8. In every action in which the defendant has pleaded by way Defendant may have
of set-off or cross-action any debt or demand claimed by him from the i e
plaintiff, such defendant shall be entitled to recover in such actionthe
amount by which such debt or demand is found to exceed the debt or
demand proved by the plaintiff, and shall have judgment and execution

35 for the same accordingly.

Originating Swmmons in Equity.

9. (1) It shall not he necessary that persons seeking equitable rquitable relief may
relief shall in all cases apply by way of statement of claim, but rules i g
of Court shall be made specifying in what cases applications may he 3
40made by way of originating summons in chambers, and providing
for the course of procedure thereon.
(2) Appeals from any order made on an originating
summons shall be made to the Full Court direct. 10,
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10. It shall not be obligatory on the Court or a Judge sitting Equity Court to have
in equity to make a decree or order, whether on summons or otherwise, diseretion to refuse
for the administration of any trust or of the estate of any deceased decree.
person if the questions between the parties can be properly determined

b without such decree or order.

Rules of Court.

11. The rules and form in the Schedule to this Act shall Rules of Court.
regulate the practice and procedure hereunder in all matters to which
they relate, except so far as they shall hereafter be altered, added to,

10 or rescinded under the power to make rules herein contained.

12. (1) Rules of Court regulating the practice and procedure Judgestomake rules.
under this Act shall be made by the Judges of the Supreme Court, or
any three of them, and such rules may rescind, add to, or alter any
of the rules or form contained in the Schedule to this Act, and when

15 so made such rules shall have the same force and effect as if they had
formed part of the Schedule to this Act.

(2) So much of this Act as empowers rules to be made
hercunder shall come into force immediately on the passing of this
Act.

20 (3) A1l rules of Court made under the powers herein Rules to be laid
contained shall immediately after the making thereof be laid before Pefore Parlinment.
both Houses of Parliament if then sitting, or if not within ten days
after the next sitting thereof, and if either of the said Houses, by any
resolution passed within thirty days after such rules have been so laid

25 before it, resolves that any such rule or any part thereof ought not to
continue in force then such rule or part shall immediately cease to be

binding.
SCHEDULE.
Rures or Courr.
30 Appeals from decisions of a single Judge.

L. Appeals from the decision of a single Judge upon any question of law to Appeals from Judge
the Full Court shall be made and prosecuted in the same times and manner in all respects on point of Jaw.
as appeals to the Full Court in the Common Law jurisdiction of the Court from a
- Judge sitting in chambers.

35 Originating Summons in Equity.

2. The executors or administrators of a deceased person or any of them, and Questions of account
the trustees under any deed or instrument, or any of them, and any person claiming to °F adl’)“i“m{ﬁ“"n
be interested in the relief sought as creditor, devisee, legatee, next of kin, or heir-at-law g;?yin:til::i(sig:non=
of a deceased person, or as cestui que trust under the trust of any deed or instrument, *"'® 2 &
40 or as claiming by assignment or otherwise under any such creditor, or other person as
aforesaid may take out as of course an originating summons returnable in chambers in
equity for such relief of the nature or kind following as may by the summons be
o - specified
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specified and as the circumstances of the case may require, that is to say, the determi-
nation without an administration of the estate or trust, of any of the following questions
or matters :—
(a) any question affecting the rights or interests of the person claiming to be
creditor, devisee, legatee, next of kin, or heir-at-law, or cestui que trust;
(b) the ascertainment of any class of creditors, legatees, devisees, next of kin, or
others;
(¢) the furnishing of any particular accounts by the executors or admiristrators or
trustees, and the vouching (when necessary) of such accounts ;
10 (d) the payment into Court of any money 1n the hands of the executors or
administrators or trustees ;
(¢) directing the executors or administrators or trustees to do or abstain from
doing any particular act in their character as such executors or administrators
or trustees;
15 (f) the approval of any sale, purchase, compromise, or other transaction;
(g) the determination of any question arising in the administration of the estate
or trust.
3. Any of the persons named in the last preceding rule may, in like manner, Administration on
apply for and obtain an erder for— originating summors,
=) (a) The administration of the personal estate of the deceased ;
(b) the administration of the real estate of the deceased ;
(c) the administration of the trust.
4. The persons to be served with the summons under the last two preceding Parties,
rules in the first instance shall be the following, that is to say—

95 A. Where the summons is taken out by an executor or administrator or trustee—

(a) for the determination of any question under subsections (@), (e), (f), or (g)
of rule 2, the persons or one of the persons whose rights or interests are
sought to be affected ;

(b) for the determination of any question under subsection (4) of rule 2 any

30 member or alleged member of the class;

(¢) for the determination of any question under subsection (¢) of rule 2, any
person interested in taking such accounts ;

(d) for the determination of any question under subsection (&) of rule 2, any
person interested in such money ;

35 (e) for relief under subsection (@) of rule 3, the residuary, legatees, or next of
kin, or some of them ;

(f) for relief under subsection () of rule 8, the residuary, devisees, or next of
kin or some of them;

(g) for relief under subsection (¢) of rule 3, the cestuis que trust or some of

40 them;

(%) if there are more than one executor or administrator or trustee, and they do

not all concur in taking out the summons, those who do not concur.

B. Where the summons is taken out by any person other than the ezecutors,
administrators, or trustees, the said executors, administrators, or trustees.

45 5. Any mortgagee or mortgagor, whether legal or equitable, or any person Foreclosure, &c.; on
entitled to or having property subject to a legal or equitable charge, or any person originatig surmons,
having the right to foreclose or redeem any mortgage, whether legal or equitable, may
take out as of course an originating summons returnable in Chambers in Equity for
such relief of the nature or kind following as may by the summons be specified and as

50 the circumstances of the case may require, that is to say—delivery of possession by the
mortgagor, foreclosure, payment of the mortgage debt and foreclosure, sale, redemption,
reconveyance, delivery of possession by the mortgagee.

6. The persons; be served with the summons under the last preceding rule Parties.
shall be such persons as under the existing practice of the Court in Equity would be the

53 proper parties to a suit for the like relief as that specified by the summons.

7.

(8
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7. A vendor or purchaser of real or leasehold estate, or their representatives Originating summons
respectively, may take out, as of course, an originating summons, returnable in Chambers for decision of
in Bquity, in respect of any requisitions or objections, or any claim for compensation, or question between
any other question arising out of or connécted with the contract (not being a question vi’}fdﬁrs’fgd

5 affecting the existence or validity of the contract), and the Chief Judge in Equity shall P4 ¢"4%¢™
make such order upon the application as appears just, and shall order by whom all or
any of the costs of and incident to the application shall be borne and paid.

8. The Court in Equity or a Judge in Equity may direct such other persons to
be served with an originating summons, as they or he may think fit.

10 9. (a) Any person claiming to be interested under a deed, will, or other written Constraction of
instrument, may apply, by originating summons, for the determination of any question instrument or
of construction arising under the instrument, and for a declaration of the rights of the originatingsummons.
persons interested. ; '

(b) The Court in Equity or a Judge in Equity may direct such persons to be
15 served with the summons, as they or he may think fit.

10. The parties served with an originating summons shall, before they are heard, Appearance to an
enter appearances in the office of the Master in Equity, together with an address for originatingsummons.
service, which shall be not more than one mile from the said office. ;

11. A defendant shall appear to an originating summons within eight days after Service.
20 service of the summons upon him, inclusive of the day of such service.

12. Applications by way of originating summons shall be supported by such Evidence.
evidence as the Court or Judge may require, and directions may be given, as they or he
may think just, for the trial of any question arising thercout.

13. Orders made on originating summons shall be settled, passed, and entered, Settlenient of orders.
25 and remain of record, and shall be enforced in the same manner in all respects as orders 3
of the Court in Equity.

14. An originating summons shall be in Form A to these rules altered to meet Form of summons.
the circumstances of the case.

15. So soon as the defendants have appeared to an originating summons, or have Appointment for
80 made default in so appearing within the time limited, the plaintiff shall take out in the hearing of summons.
Equity Office an appointment, before the Chief Judge in Equity, for the hearing of the
summons, and shall give the defendants who have appeared two clear days’ notice of
the date of such appointment,

Form A.

35 In the Supreme Court of New South Wales, | No.
in Equity. f
In the matter of the will of, &e. ;
or
In the matter of the estate of, &e.;
40 o
In the matter of the trusts of, &e. ;
or
In the matter of the indenture of mortgage dated, &e. ;
or
45 In the matter of the contract for sale, dated, &e. ;
or as the case may be.

Between A.B., plaintiff, and (.D., defendant.

B Originating
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Originating Summons.

Let of [residence and description] within eight days
after service of this summons upon him, inclusive of the day of such service, cause an
appearance to be entered for him to this summons which is issued upon the application

5 of of [residence and description] who claims to be [state the
nature of the claim] for the determination of the following questions :-—

[State the questions.]

i Appearance may be entered in the office of the Master in Equity, Chancery-square,
ydney.
10 Dated the day of , one thousand nine hundred and ’

This summons is taken out by the abovenamed [or by the
solicitor for the abovenamed

Nore.—If the defendant does not enter an appearance within the time and at the place above
montioned such order will be made and proceedings taken as the Judge may think fit and expedient.

8ydney ¢ Willinmn Applegate Gullick, Government Printer.—1900




