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VICTORIZA REGINAZE.

Act No. 17, 1898.

An Act to consolidate the Statutes relating to Conveyances,
Assignments, and Titles to Lands. [Assented to, 27th J uly,
1898.]

BE it enacted by the Queen’s Most Excellent Majesty, by and with

the advice and consent of the Legislative Council and Legislative
Assembly of New South Wales in Parliament assembled, and by the
authority of the same, as follows :—

1. (1) This Act may be cited as the ¢ Conveyancing and Law of
Property Act, 1898,” and is divided into parts, as follows :—
PART I.—Titles to Crown grants—ss. 1-15.
PART II.— Claims to grants of land—ss. 16-25.

PART IIL.—The conveyance and assignment of property—ss.
26-36.

PART IV.—Leases and sales of settled estates and estates of
infants—ss. 37-81.
A PART
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Certain conveyances
to pass the fee to
purchaser
notwithstanding the
omission of words
of inheritance.

22 Vie. No. 1, s. 1.

For remedy of
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descriptions in
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PART V.—Renewable leaseholds of persons under disability and
persons out of the jurisdiction—ss. 82-90.
PART VI.—Mortgages—
(a) Implied powers of mortgagees—ss. 91-104.
(b) Discharge and reconveyance—ss. 105-108.
(¢) Mortgaged lands of deceased persons—s. 109.
(d) The title of mortgagors—s. 110.
PART VIIL.—Covenants to insure—ss. 111-116.
PART VIIL.—Miscellaneous provisions—ss. 117-120.

(2) Nothing in this Act contained shall be taken in any way
to alter or modify the provisions of the Married Women’s Property
Act of 1893, but this Act shall take effect only so far as it is not
inconsistent with the said Married Women’s Property Act of 1893.

2. (1) The Acts mentioned in the First Schedule to this Act
are to the extent therein expressed hereby repealed.

(2) Al rules of Court made under the authority of any Act
or section hereby repealed and being in force at the passing of this

Act shall be deemed to have been made under the authority of this
Act.

PART 1.
Titles to Crown grants.
LErrors in Crown grants.

8. In every case where before the first day of July, one thousand
eight hundred and fifty-eight, any person seised of or entitled to any
land in fee, or entitled to have a Crown grant thereof made to him in
fee, has sold and has conveyed or contracted to convey such land to a
purchaser, the purchaser shall be deemed as against the vendor, his
heirs, executors, administrators, and assigns, to have taken or to be
entitled to (as the case may be) an estate in fee in such land not-
withstanding the absence of any words of inheritance in the instrument
of conveyance or contract (as the case may be), unless a contrary
intention appears by such instrument or otherwise.

4, No Crown grant of land issued previously to the first day of
July, one thousand eight hundred and fifty-eight, and no deed in
which the deseription of the land corresponds with that contained in
such grant shall be void for want of certainty in such description
in any case where the Governor has, since the last-mentioned date,
by an instrument in writing under his hand and the seal of the

Colony,
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Colony, described, or shall hereafter by a similar instrument describe,
with sufficient certainty the land intended to have been comprised in
such grant; but in every such case the land so described as last
aforesaid shall be taken to be the land deseribed in the grant and
in every such deed as aforesaid, and to have been granted and conveyed
thereby respectively.

5. Nothing in the preceding section shall prejudice any person proviso to protect
who was on the first day of July, one thousand eight hundred and sthrequent erants
fifty-eight, in possession of the land or any part thereof claiming g vi, no. 1,5 5.
adversely to the grantee, his heirs or assigns, or shall affect any
grant of the same land or any part thereof issued by the Crown
subsequently to the first grant or any title to the land claimed under
such subsequent grant.

6. (1) No such instrument shall be signed unless the intention New description to
to make and sign the same has been notified under the hand of the be advertised, &e.
Minister for Lands by three separate publications in the Government,, 41‘,}&' He
Gazette and in some newspaper circulating in the district in which ;
the land is situated, three months at the least before the time of such
signing containing therein the name of the grantee and of the party
applying for such instrument, and the description in the grant as well
as that proposed to be substituted.

(2) Every such instrument shall be countersigned by the
Minister for Lands and enrolled in the office for the registration of
deeds.

7. The like proceedings may be taken in respect of any Crown mne like provisions
grant issued previously to the first day of January, one thousand in caseof errorin
eight hundred and sixty-three, in which there is any misnomer of the ,, v w0 1 6 7.
grantee, or misdescription of the land granted, and in every case where ’
an instrument in writing has been or shall be so signed and enrolled
as aforesaid, stating therein the matters intended to be corrected, and
the name or description substituted or intended so to be, such name
or description shall be taken to have been inserted originally in the
grant and in every deed containing the erroneous name or description,
and such grant and every such deed shall operate and be construed
accordingly.

8. Any such instrument as aforesaid may be by separate writing proof of instrament.
or be endorsed on the grant to which it relates, and it shall be zzid.s.s.
sufficient in any suit or action for the party adducing any such instru-
ment to prove its enrolment without showing compliance with any
other provision of the preceding section.

9. For any of the purposes contemplated by the five last Cases may be
preceding sections or any of them, the Governor may cause inquiry tojioredte
be made as to the interests of any person who may be affected or who claims to grants.
represents that he will be affected by any proposed new description or 2. s. 9.
correction of any error as aforesaid before the Commissioners for

claims
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claims fo grants of land appointed under Part II of this Act, and
may refer accordingly any application for any such instrument as
aforesaid, and any claim or caveat in opposition thereto, for the report
thereupon of such Commissioners at the cost of the parties as in the
case of persons applying for or entering a caveat against the issue of
a grant, and such Commissioners shall thereupon have power to
summon and examine the parties and all witnesses where evidence
may be deemed necessary, and to report to the Governor upon the
matters as fully and in the same manner as upon an inquiry authorised
in terms by Part IT of this Act.

Conditions in grants.

Conditions in grants 10. (1) No title to the land shall be held bad either at law or
22 Vic. No. 1, 5.10. equity by reason of the breach or non-performance of any condition
24Vic. No.3,s. 1. contained in the Crown grant of such land, in any case where it
appears by any proclamation or by writing under the hand of the
Governor, countersigned by the Minister for Lands, that no pro-
ceedings will be at any time taken on behalf of the Crown for avoiding
the grant by reason of such breach or non-performance.
(2) Every such proclamation may be in general terms
applying to all conditions, or may be limited to conditions of particular
classes, or a particular class of cases only.
Protection to bond 11. In cvery case where, before the first day of July, one
{L‘i‘l’l{“f?}gf‘:g;’s thousand eight hundred and fifty-eight, any Crown grant of land was
claiming against  issued containing a proviso purporting to reserve or hold harmless the
f;é“‘];‘:l‘;‘is pymatter pichits of all parties other than the grantee, such proviso shall as against
22 Vie. No. 1, 5. 11. €very bond fide purchaser or mortgagee for valuable consideration

(whether before or after the passing of this Aect), without actual

notice of some adverse claim and against all persons claiming under

such purchaser or mortgagee, be inoperative and void.
Profostiog to band 12. In all other cases of land granted previously to the first }
Jide purchaser from (Jay of July, one thousand eight hundred and fifty-eight, and being

rantee in possession. . . . . .
3 : on such date in the possession of the grantee, his heirs or assigns, the )

ity rights of all parties claiming adversely to such grantee by matter
before the date of the grant shall, as against every bond fide purchaser
or mortgagee for valuable consideration without actual notice of the 1
adverse claim, and against all persons claiming under such purchaser or
mortgagee, be barred and extinguished both at law and in equity. ¢
The like in certain 13. In every case of land granted by the Crown between the
chnoe ome, thirtieth day of June, one thousand eight hundred and fifty-eight, and
A the first day of January, one thousand eight hundred and sixty-three, E

the rights of all parties claiming the same land, adversely to the grantee

by matter before the date of the grant, shall as against every bond

Jide purchaser or mortgagee for valuable consideration, without actual
notice
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notice of the adverse claim, and against all persons claiming under
such purchaser or mortgagee, be barred and extinguished both at law
and in equity, whether there be such a proviso or reservation as afore-
said in the grant or not. .

14. (1) Every promise made previously to the first day of July, Proclamations
one thousand eight hundred and fifty-eight, by any Governor of New Fitome -,
South Wales, of a grant of land in fee to any person shall (except s vic. No. 1, s. 14.
as against the Crown) be deemed to have conferred upon him an
interest in such land, devisable by will or alienable by contract, in
like manner as-equitable estates in land are devisable or alienable.

(2) Every such promise may be evidenced by any procla-
mation, or by writing under the hand of the Governor or Colonial
Secretary, or by recital or statement in any Crown grant.

(3) This section shall not prejudice or affect the title of
any person in possession of the land under any Crown grant, or
claiming adversely to the person first referred to, his heirs, executors,
administrators, or assigns.

Lands of Crown deblors.

15. (1) For the protection of purchasers and mortgagees under Lands of debtors or
Crown debtors or accountants to the Crown, the Auditor-General may gcountants to the
at any time take and pass the accounts of any such debtor or accountant, 734, ¢, 16,
and upon satisfaction thereof may certify the same under his hand,
and thereupon the Governor may, by writing, under his hand, counter-
signed by the Colonial Secretary or Colonial Treasurer, release all or
any of the lands of such debtor or accountant in respect of all claims
of the Crown against him up to the date of such release.

(2) Every such release shall have the effect of an absolute
discharge of all the then lands of such debtor or accountant, or of the
particular lands specified, as the case may be, in the hands of any bond
Jide purchaser or mortgagee in respect of such claims.

PART II.
Claims to grants of land.

16. (1) The Governor may issue onc or more Commission or Appointment of
Commissions under the Great Seal as the same may become necessary, Gommissioners for
and may thereby nominate and appoint three or more persons to be grants.

“ Commissioners for examining and reporting upon claims to grants of 5 Wm. 1V No. 21,
land within the Colony of New South Wales,” and one of the said®™
persons shall be appointed by the Governor to be President of the

said Commission.
(2)
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Powers of Commis- (2) The said Commissioners, or any two of them, of whom
g - the President shall be one, shall have full power and authority to hear,
examine, and report upon all applications for grants of land under
the Great Seal that may be referred to them under and by virtue of

the provisions of this Act.
Oaths. (3) Each of the said Commissioners shall, before proceed-
ing to act as such, take and subseribe before one of the Judges of the
Second Schedule.  Supreme Court the oath set forth in the Second Schedule to this Act,
and the Colonial Secretary shall cause the said oaths so subscribed

to be recorded in his office.
(4) The Commissioners appointed under the Act fifth
William IV number twenty-one, and in office at the passing of this
Act shall continue to be Commissioners under this Act without
reappointment and without taking the abovementioned oath, and shall
have and exercise the same powers and duties in all respects as if
they had been appointed under this Act and had taken the said oath.

Aupoiitadh of 17. (1) The Governor may appoint some person to perform the
5 W 1v No 21 duties of Secretary to the said Commissioners.

5 2. 4 (2) The Secretary shall, before exercising any of the duties
Oath. of his office, take and subscribe before one of the Judges of the Supreme

Third Schedule.  Court the oath set forth in the Third Schedule to this Act, and the
Colonial Secretary shall cause the said oath so subscribed to be
recorded in his office. ;

(3) The Secretary appointed under the Aet fifth William
IV number twenty-one, and in office at the passing of this Act, shall
continue to be Secretary under this Act without reappointment and
without taking the said oath, and shall have and exercise the same
powers and duties in all respects as if he had been appointed under
this Act and had taken the said oath.

Governor as often as 18. (1) The Governor may, as often as to him seems fit, refer

pecnaliscefitto  the claims of all persons to have grants of land in due form of law

grants of land to  executed to them, in virtue and in performance of the promise of any

Cosetinsiones, Governor for the time being, to the said Commissioners, to the end that

ey all such claims may be duly examined and reported upon for the
information and guidance of the Governor.

(2) The said Commissioners, or any two of them, of whom
the President shall be one, shall proceed to hear, examine, and report
thereon in manner hereinafter mentioned.

(3) Nothing herein contained shall authorise the said
Commissioners to receive or report upon any claims but such as are
referred to them by the Governor as aforesaid.

Commissioners to be 19. (1) In hearing and examining all claims to grants as afore-

ffs‘gig ;’I’,’dtg‘éoff”l said the said Commissioners shall be guided by the real justice and

conscience of the  @ood conscience of the case without regard to legal forms and

case. s
ities
Ibid. 5. 4. solemnities,

|
(
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solemnities, and shall direct themselves by the best evidence that they
can procure, or that is laid before them, whether the same be such
evidence as the law would require in other cases or not.

(2) If the Commissioners, or any two of them, are satisfied
that the person claiming such lands or any part thereof is entitled in
equity and good conscience to hold the said lands and to have a grant
thereof made and delivered to such person under the Great Seal, they
shall report the same and the grounds thereof-to the Governor
accordingly, and shall set forth the situation, measurement, and
boundaries by which the said lands shall be deseribed in every such
grant. » :
(3) Nothing herein contained shall be held to oblige the
Governor to make and deliver any such grant as aforesaid unless he
deems proper so to do. '

20. The meetings of the Commissioners shall be holden at such Meetings of the
place as the Governor from time to time appoints, and the g"vrgm“;‘;“f:s' o
Commissioners shall proceed with all due dispatch to investigate and «.5. =
report upon the claims referred.

21, (1) The Commissioners, upon receiving any such claim for Power of
report as aforesaid, may appoint a day by mnotice in the Gazette ommenwimmesss
for hearing such claim, and may issue summonses requiring all 7z, .. 6.
such persons, as are therein named, to appear before the Com-
missioners at the day and time therein appointed to give evidence
as to all matters and things known to any such person respecting any
claim as aforesaid, and to produce in evidence all deeds, instruments,
or writings in the possession or control of any such persons which
they might by law be required and compelled to give evidence of or
to produce in evidence in any cause respecting the like matters
depending in the Supreme Court, in so far as the evidence of such
persons and the production of such deeds, instruments, and writings are
necessary for the due investigation of any such claim as aforesaid
depending before the Commissioners.

(2) All such evidence shall be taken down in writing in the Taking of evidence.
presence of the witnesses respectively giving the same, and shall at
the time be signed by them or, in case of their refusing or being
unable to sign, by the Secretary to the Commissioners; and all such
evidence shall be given on oath, which oath the Commissioners shall
administer to every person appearing before them to give evidence.

(3) Any person taking a false oath in any case wherein False swearing to be
an oath is required to be taken by this Act shall be deemed guilty of Py
perjury, and being thereof duly convicted shall be liable to such pains
and penalties as any person convicted of perjury is subject and liable to.

22. (1) Whenever any person, who is duly summoned to give Witnesses not
evidence before the Commissioners as aforesaid, his reasonable expenses e b v
having been paid or tendered and not having any lawful impediment evidence.

allowed 7tid. s.17.

t
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allowed by the Commissioners, fails to appear at the time and place
specified in such summons, or after appearing refuses to be sworn or
to answer any lawful question, or to produce any deed, instrument, or
writing which he may lawfully be required to produce, or without
leave obtained from the Commissioners wilfully withdraws from
further examination, then, and in every such case, the Commissioners
shall cause such default, or refusal, or wilful withdrawing to be
certified in writing.

(2) The person at whose instance or on whose behalf such
summons as aforesaid was issued may thereupon take out the process
of the Supreme Court for summoning such last-mentioned person to
appear before the said Court at the time therein specified summarily,
to show cause why he should not be attached, fined, or imprisoned for
such default, refusal,or wilful withdrawing as aforesaid.

(3) If such person having such last-mentioned summons duly
served upon him fails at the time thercin specified to show cause for
his said default, refusal, or withdrawing, to the satisfaction of the said
Court, the said Court on proof by the return of the officers serving the
same, or by affidavit of the due service of the said summons to give
evidence and of the said summons to show cause, and on production
of a copy of the said certificate under the hand of the Secretary of the
Commissioners, may grant a warrant to apprehend the person so failing
to show cause, and may commit him to prison, and there to remain
without bail until he submits to be sworn and to answer all such
questions, and to produce all such deeds, instruments, or writings as
aforesaid in so far as is lawfully required of him, and further may set
such fine upon such person as the said Court thinks meet, and unless
the same is forthwith paid may grant process for levying the amount
thereof upon the property of such person.

(4) Every such fine or the amount thereof which is levied,
shall forthwith be paid to the chief clerk of the said Court, and the
said chief clerk shall forthwith out of the amount of such fine pay to
the person at whose instance the sentence imposing the fine was
obtained the expenses incurred in summoning the person fined and in
obtaining such sentence as taxed by the said chief clerk, and shall
account for and pay over the residue of such fine in like manner as he
is by law required and directed to account for and pay over fees or
fines received by him as chief clerk of such Court.

Effect of mortgages 23. All mortgages and judgments which would have bound the

e magments prior said lands or any part of them in case grants thereof had been given

O actual grant. =

5 Wm. IV No, 21, under the Great Seal, before such mortgages or judgments were made

8. 8. or given, shall have the same force and effect with respect to such
lands after grants thereof have been made and delivered in pursuance
of the provisions of this part of this Act as if the same had been
made and delivered previous to the dates of such mortgages or

judgments as aforesaid, any law to the contrary in anywise notwith-
standing, 24,
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24. (1) The Commissioners shall respectively receive for their Remuneration of
own use, for every final report made by them in the manner and form Comwmissioners.
prescribed, by this part of this Act upon any claim to a grant of land, 8 Vic: ¥o- 11, 2.
the sum of two guineas.

(2) The Secretary to the Commissioners shall receive, for and Secretary.
every case referred to the Commissioners, the sum of two pounds.
(3) The sums aforesaid shall be the whole remuneration of
the Commissioners and their Secretary in respect of their offices, and
the Governor shall by warrant under his hand direct such sums to be
paid out of the Treasury.

25. (1) There shall be paid to the Secretary of the Commissioners, Fees to be taken by
by every person making a claim to a grant of land, which is referred e R
by the Governor to the Commissioners for examination as hereinbefore g, Schedule.
is provided, the several fees specified in the Fourth Schedule to this s wm. 1v No. 21,
Act. s. 10.

(2) The Secretary shall duly account for the fees so paid to
him as aforesaid, and shall pay the same into the hands of the Colonial
Treasurer on the last day of every month. to be appropriated to
public uses.

(3) The Commissioners, or any two of them, of whom the
President shall be one, may admit any poor person to appear and
prosecute his claim as aforesaid without the payment of any fees if it
appears to the Commissioners that such person is poor and not in a
condition to pay the same.

PART III.

The conveyance and assignment of property.
Acknowledgment of deeds.

26. (1) Every deed, conveyance, or other instrument in Writing Deeds executed by

made and executed by any married woman prior to the first day of DO e
. . under proclamation
January, one thousand eight hundred and forty-four, of and concerning of the 6th March,
any lands, tenements, or hereditaments situated in New South Wales, 1819, valid.
and acknowledged in the form and manner appointed and directed by 7 Vic- No- 16, . 16.
the proclamation of the Governor bearing date the sixth day of March,
one thousand eight hundred and nineteen (a true copy whereof is set
forth in the Sixth Schedule of this Act), shall be and be taken to be valid Sixth Schedu'e.
and effectual to pass and convey all the right, title, and interest
of such married woman to and in all such lands, tenements, or
hereditaments intended to be alienated and conveyed by such deed or
other instrument. : :
(2)
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Acknowledgod doeds (2) Any deed in due form of law, made and executed by
e oy fmes any party from whom any estate, right, title, or interest in any lands,

7 Vie. No. 16, . 16. tenements, or hereditaments situated in New South Wales, is or may
be intended to be passed, and duly acknowledged by such party in the
manner hereinafter provided, shall be as valid and effectual to pass all
the estate, right, title, interest, and claim of the respective parties to
such deed, in or to all and every such lands, tenements, or hereditaments
in such deed mentioned and intended to be conveyed, and to transfer
and convey the same to the grantee, bargainee, or other person therein
mentioned, his heirs and assigns for ever, according to the several
estates and interests by such deed conveyed and limited as if a fine
with proclamations had been levied, or a common recovery suffered, of
such lands, tenements, or hereditaments, or as if such lands, tenements,
or hereditaments intended to be conveyed had been conveyed by the
firmest and most regular deeds, conveyances, and instruments.

Who may take (3) All deeds shall be deemed to be and to have been duly
acknowledgments g cknowledged when the acknowledgment has been or purports to have
been received and certified as follows, that is to say—

Ibid. ss. 16, 17. (¢) in New South Wales by—

13 Vic. No 45, . 8. (i) any Judge of the Supreme Court; or

P TR0 8 (ii) the Registrar-General or his deputy; or

WIS LA (iii) any commissioner of the Supreme Court authorised to

in New South Wales ; take affidavits and not residing within five miles of the city

of Sydney; or
(iv) any person authorised by a commission under the hand

and seal of the Judges of the Supreme Court, or any of
them, to take and receive acknowledgments for the purposes
of this Act; or

in other parts of Her (0) in any part of Her Majesty’s dominions other than New South
Majesty’s dominions; ales by__
(i) any Judge exercising jurisdiction in such part ; or
(if) the Mayor or Chief Magistrate of any city or town in such
part; or
(iii) any commissioner of the Supreme Court of New South
~ Wales for taking affidavits; or
in foreign countries ; ((;) in any foreign country by—-
(i) the British Consul or Vice-Consul; or
(ii) any commissioner of the Supreme Court of New South
Wales for taking affidavits.

Course to be pursued (4) If a married woman is a party to any such deed she
;;_et’;’g’o“;“ggc b ““shall be examined privately and apart from her husband by the person
7 Vic. No. 16,5, 16. Pefore whom such acknowledgment is made as aforesaid, and shall

confess that she executed the same freely and voluntarily and without

the fear, menace, or coercion of her husband.
(5)
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(5) Every such acknowledgment and confession shall be Certificate of person
certified as aforesaid under seal or otherwise by the person before ‘eking acknowledg-
whom the same is made, and such certificate shall be endorsed or
affixed to the deed, and shall be in the form or to the effect of the gy, senedute.
form in the Fifth Schedule to this Act, and shall be deemed and taken as » vie. xo. 16, s. 16.
sufficient proof of every such acknowledgment or confession as sehedule A.
aforesaid. 22 Vic. No. 1, s. 21.

(6) Every deed affecting or intended to affect land in New Validation of
South Wales, which has been executed by any married woman or ;Iéfk?::lvs?ilcdgments.
tenant in tail, and which purports to have been acknowledged by such 754 s 20,
woman or tenant before some person having authority in that behalf,
shall be valid and effectual in its intended operation to all intents and
purposes, notwithstanding that the acknowledgment endorsed on such
deed may not have been taken or certified in due form.

(7) No such acknowledgment shall be taken before the
person employed to prepare the deed acknowledged, or before a person
being a party thereto.

(8) This section shall not prejudice the rights of any person
under any decree, order, or judgment of any Court of competent
jurisdiction made prior to the passing of this Act, or in any suit,
action, or other judicial proceeding pending at the passing of this Act,

27. The original instrument to which any such acknowledg- Acknowledgment of
ment as aforesaid relates shall be produced to the person before whom cmopeers ey
the same is made, and in case such instrument appears to have been , v, o, 16, . 18,
executed by any party unable to write, such person shall refuse to :
complete such acknowledgment by certifying the same, unless the
execution by such party is attested by some justice of the peace,
barrister, attorney, or notary public other than the person by whom
such instrument has been prepared, whose attestation shall contain a
certificate that the contents of such instrument were previously
explained to the party so unable to write, and that the nature and
effect thereof were, at the time of such attestation, to the best of the
belief of such justice of the peace, barrister, attorney, or notary
public understood by such party.

28. (1) When any deed acknowledged as aforesaid is received Fees payable.
into the office of the Registrar-General for registration, or when any 7 R =,
deed is acknowledged as aforesaid before the Registrar-General or his zg,\?; GNZ 627 fase
deputy, the Registrar-General or his deputy shall demand and take - el
for every acknowledgment before whomsoever made the sum of
ten shillings.

(2) The moneys so received shall be regularly accounted
for and paid over by the Registrar-General to the Treasury.

(3) Every commissioner for taking affidavits and every
commissioner for taking acknowledgments appointed under this Act
(except at Sydney) may demand and have for his own use for the

taking
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taking and certifying by him as aforesaid of every acknowledgment
under this Act the sum of five shillings, which shall be paid in
addition to the sum of ten shillings payable to the Registrar-General
or his deputy as aforesaid.

Validation of voluntary settlements.

Voluntary settlement 29. (1) Notwithstanding anything in the Act twenty-seventh
gfland nottobe  Elizabeth chapter four contained, no settlement of land duly registered
55 Vic. No. 8, s. 1-3, under the Registration of Deeds Act 1897 or any Act thereby repealed,
j or under the Real Property Act or any Act amending or consolidating
the same, shall, in favour of a purchaser taking under any contract,
deed, or other instrument made subsequent to such registration, be
deemed fraudulent by reason only that such settlement was not made

for valuable consideration.

Interpretation of (2) The word “settlement” in this section shall include
“settlement.” conveyance, assignment, lease, mortgage, charge, limitation of uses,
2o . 2. declaration of trusts, transfer, and other instruments creatine or

transferring any estate or interest in land, whether under the provigions
of the Real Property Act, or otherwise.
Rights of purchasers (8) This section shall not affect the rights of any purchaser
ggﬁﬁ‘%‘;ﬂgﬂ:gef‘fsg .. under any contract, deed, or other instrument entered into or made
not affected. =~ before the thirtieth day of December, one thousand eight hundred and

Itid. 5. 4. ninety-one.
Purchase of reversionary interests.

No purchase of 80. (1) No purchase made bond fide and without fraud or

roversionary nferest unfair dealing of any reversionary interest in real or personal estate
set aside merely on  shall hereafter be opened or set aside merely on the ground of under

the ground of under value.

o e (2) The word “purchase” in this section shall include
every kind of contract, conveyance, or assignment under or by which
any beneficial interest in any kind of property may be acquired, and
the words “ reversionary interest’’ shall include any estate or interest
in remainder or expectancy.

Deeds of feoffment.

Registration of deed 81. The due registration in the office of the Registrar-General

ik 15> >R of any deed of feoffment executed since the first day of January, one

equivalent to livery .

of seisin. thousand eight hundred and forty-four, or hereafter executed, shall

7 Vie. No. 16, 5. 25. operate as and be for all purposes equivalent to livery of seisin as to
the lands and hereditaments comprised in and intended to be conveyed
by such deed of feoffment, the same in all respects as if there had been
livery of seisin actually made and given of the same lands and here-
ditaments in the most valid and effectual form and manner.

Releases.
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Releases.

82. Every deed or instrument of release executed after the Relesse cquivalent to
passing of this Act shall be as effectual as if the releasing parties who lease and releace.
have executed the same had also executed a lease or bargain and sale 7 Vie- No- 16 & 26-
for a year for giving effect to such release, althcugh no such lease or
bargain and sale has been executed, and the recital or mention of a
lease or bargain and sale in a release executed before the first day of
January, one thousand eight hundred and forty-four, shall be con-
clusive evidence of the execution of such lease or bargain and sale.

Future and contingent uses.

83. Where by any instrument, whether executed before or after provision for cases of
the passing of this Act, any hereditaments are limited to uses, all uses futureand contingent
thereunder whether expressed or implied by law, and whether v xo 12 19
immediate or future or contingent or executory or to be declared under :
any power therein contained, shall take effect when and as they arise
by force of and by relation to the estate and seisin originally vested in
the person seised to the uses, and the continued existence in him or
elsewhere of any seisin to uses or scintilla juris shall not be deemed
necessary for the support of or to give effect to future or contingent
or executory uses, nor shall any such seisin to uses or scintilla juris
be deemed to be suspended or to remain or to subsist in him or
elsewhere.

Assignment of personalty to self and another.

84, Any person may assign personal property now by law Asignment of
assignable, including chattels real, directly to himself and another personalty toselfand
person by the like means as he might assign the same to another. 75id. 5. 99
Execution of powers.

85. (1) A deed hereafter exccuted in the presence of and Mode of execution
attested by two or more witnesses in the manner in which deeds are f rovers:
ordinarily executed and attested shall, so far as respects the execution s
and attestation thereof, be a valid execution of a power of appoint-
ment by deed or by any instrument in writing not testamentary, not-
withstanding it has been expressly required that a deed or instrument
in writing made in exercise of such power should be executed or
attested with some additional or other form of execution or attestation
or solemnity.

(2) This provision shall not operate to defeat any direction
in the instrument creating the power that the consent of any par-
ticular person shall be necessary to a valid execution, or that any act
shall be performed in order to give validity to any appointment having
no relation to the mode of executing and attesting the instrument.

(3)
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(3) Nothing herein contained shall prevent the donee of
a power from executing it conformably to the power by writing or
otherwise than by an instrument executed and attested as an ordinary
deed, and to any such execution of a power this provision shall not
extend.

Sale under power not 86. (1) Where, under a power of sale, a bond fide sale is made

tobeaviided by~ of an estate with the timber thereon, or any other articles attached

payment to tenant  thereto, and the tenant for life, or any other party to the transaction,

fere is by mistake allowed to receive for his own benefit a portion of the

26 Vie. No. 12, s. 12. . :
purchase money as the value of the timber or other articles, the
Supreme Court in its equitable jurisdiction, upon any claim or appli-
cation in a summary way as the case may require or permit, may
declare that upon payment by the purchaser or the claimant under
him of the full value of the timber and articles at the time of sale,
with such interest thereon as the said Court directs, and the settlement
of the said principal, moneys, and interest under the direction of the
said Court upon such parties as in the opinion of the said Court are
entitled thereto, the said sale ought to be established.

(2) Upon such payment and settlement being made accor-
dingly the said Court may declare that the said sale is valid, and there-
upon the legal estate shall vest and go in like manner as if the power
had been duly executed.

(3) The costs of the said application as between solicitor
and client shall be paid by the purchaser or the claimant under him.

PART 1IV.
Leases and sales of settled estates and estates of infants.

Interpretation of terms used.

Interpretation of 87. (1) The word * settlement” as used in this part of this Act
Settlement”’ and  gha]l signify any Act of Parliament, deed, agreement, will, or other
50 Vic. No. 20, s, 2. instrument, or any number of such instruments, under or by virtue of
which any hereditaments or any estate or interest in land stand for
the time being limited to or in trust for any persons by way of
succession, including any such instruments affecting the estates of any

one or more of such persons exclusively.

(2) The term “ settled estates” as used in this part of this
Act shall signify all hereditaments of any tenure, and all estates or
interests in any such hereditaments which are the subject of a settle-
ment. (3)




Act No. 17, 1898. 15

Conveyancing and Law of Property.

(8) For the purposes of this part of this Act a tenant
in tail after possibility of issue extinet shall be deemed to be a tenant
for life.

(4) All estates or interests in remainder or reversion not
disposed of by the settlement and reverting to the settlor or descending
to the heir of a testator or passing to his personal representatives or
next of kin under the law relating to the descent and distribution of
the real estate of intestates shall be deemed to be estates coming to
such settlor, heir, personal representative, or next of kin under and by
virtue of the settlement.

(5) Land and any estate or interest therein which is the
subject of a settlement is for the purposes of this part of this Act
settled land.

(6) In determining what are settled estates within the
meaning of this part of this Act the Court shall be governed by the
state of facts and by the trusts or limitations of the settlement at the
time of the said settlement taking effect.

(7) Where a person in his own right seised or beneficially
entitled to land for an estate in fee simple or for any leasehold interest
at a rent is an infant, such land or leasehold interest shall be deemed
to be settled estate within the meaning of this part of this Act.

(8) The expression “The Court” in this part of this Act Interpretation of

TS o : e O | 1 “The Court.”
shall mean the Supreme Court in its equitable jurisdiction. g

(9) For the purposes of this part of this Act a person renantsfor life tobo
shall be deemed to be entitled to the possession or to the receipt of the decmed entitled nof-
rents and profits of settled land, although his estate may be charged or brances. .
encumbered either by himself or by the settlor or otherwise howsoever zzid. s. 47.
to any extent, but the estates or inferests of the parties entitled to any
such charge or encumbrance shall not be affected by the the acts of
the persons entitled to the possession or to the receipt of the rents and

profits as aforesaid unless they concur therein.

Leases.

88. The Court may, if it deem it proper and consistent with a The Court’s power
due regard for the interests of all parties entitled under the settlement °f making leases.
and subject to the provisions and restrictions in this part of this Act nns
contained, authorise leases of any settled estates or of any rights or
privileges over or affecting any settled estates for any purpose whatso-
ever whether involving waste or not, provided the following conditions
be observed :—

(1) Every such lease shall be made to take effect in possession at Term of lease.
or within one year next after the making thereof, and shall
be for a term of years not exceeding for an agricultural or
occupation
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occupation lease ten years, and for a mining lease forty years,
and for a repairing lease fifteen years, and for a building
lease thirty years.

Rent. (2) (@) On every such lease shall be reserved the best rent or
reservation in the nature of rent, either uniform or not,
that can be reasonably obtained, to be made payable half-
yearly or oftener, without taking any fine or other benefit
in the nature of a fine.

(0) In the case of a mining lease a nominal rent, or any
smaller rent than the rent to be ultimately made payable,
may, if the Court thinks fit so to direct, be made payable
during all or any part of the first five years of the lease.

(¢) In case of a mining lease, the rent reserved may be in part
by way of royalty on the minerals raised, or on the gross
or net produce thereof.

Toases Sl itbninlh, (3) («) Where the lease is of any earth, coal, stone, or mineral,

&e. a certain portion of the whole rent or payment reserved
shall be from time to time set aside and invested as here-
inafter mentioned, namely, when and so long as the person
for the time being entitled to the receipt of such rent is a
person who, by reason of his estate or by virtue of any
declaration in the settlement, is entitled to work such
earth, coal, stone, or mineral for his own benefit one-fourth
part of such rent, and otherwise three-fourth parts thereof.

(0) In every such lease sufficient provision shall be made to
insure such application of the aforesaid portion of the rent
by the appointment of trustees, or otherwise as the Court
deems expedient.

Leases to be by deed. (4) Every such lease shall be by deed, and the lessee shall
execute a counterpart thereof.

Condition for (5) Lvery such lease shall contain a condition for re-entry on

PR non-payment of the rent for a period of twenty-eight days

after it becomes due, or for some less period to be specified
in that behalf.

Teases may contain 89. Subject and in addition to the conditions hereinbefore

special covenants. — mentijoned, every such lease shall contain such covenants, conditions,

50 Vie. No. 20, 5. 5. and stipulations as the Court deems expedient with reference to the
special circumstances of the demise.

Parts of settled land 40. The power to authorise leases conferred by this part of this
ey e Sans Act shall extend to authorise leases either of the whole or any parts of
s the settled land, and may be exercised from time to time.

Teases may be 41. Any leases, whether granted in pursuance of this part of
S“m“ddmd and  this Act or otherwise, may be surrendered, either for the purpose of
I;;Z;w: y obtaining a renewal of the same or not; and the power to authorise

leases
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leases conferred by this part of this Act shall extend to authorise new
leases of the whole or any part of the hereditaments comprised in any
surrendered lease. :
42. The power to authorise leases conferred by this part of this Power to authorise
Act shall extend to authorise preliminary contracts to grant any such 125 to extend to

2 ) preliminary
leases, and any of the terms of such contracts may be varied in the contracts.
leases 50 Vie. Ne. 20, s. 8.

43. The power to authorise leases conferred by this part of this Modes in which
Act may be exercised by the Court, either by approving of particular %y m2y be
leases or by ordering that powers of leasing in conformity with the 75, ¢ o
provisions of this part of this Act shall be vested in trusteesin manner
hereinafter mentioned.

44. When application is made to the Court either to approve What evidence to
of a particular lease or to vest any powers of leasing in trustees, the L:;],*;}(°,§‘l§:'fﬁd,;" Y
Court shall require the applicant to produce such evidence as it deems authorise leases,
sufficient to enable it to ascertain the nature, value, and circumstances Z7%id. 1o.
of the estate, and the terms and conditions on which leases thereof
ought to be authorised.

45. When a particular lease or contract for a lease has been After approval of
approved by the Court, the Court shall direct who shall execute the 3% Goumtto
same as lessor, and the lease or contract executed by such person shall the lessor.
take effect in all respects as if he was at the time of the execution 2% s. 11.
thereof absolutely entitled to the whole estate or interest which is
bound by the settlement, and had immediately afterwards settled the
same according to the settlement, and so as to operate (if necessary)
by way of revocation and appointment of the use or otherwise as the
Court directs.

46. (1) Where the Court deems it expedient that any general Powers of leasing

. : . may be vested in
powers of leasing any settled estates conformably to this Act should trustecs.
be vested in trustees, it may by order vest any such power accordingly, 7sia. s. 12.
either in the existing trustees of the settiement or in any other persons,
and such powers when exercised by such trustees shall take effect in
all respects as il the power so vested in them had been originally
contained in the settlement, and so as to operate (if necessary) by way
of revocation and appointment of the use or otherwise as the Court
directs.

(2) In every such case the Court may impose any con-
ditions as to consents or otherwise on the exercise of such power, and
may also authorise the insertion of provisions for the appointment of
new trustees from time to time for the purpose of exercising such
powers of leasing as aforesaid.

47. On any lease of land any earth coal, stone, or mineral may Minerals may be
be excepted, and any rights or privileges may be reserved, and the §xecpted from
lessee may be required to enter into any covenants and submit to any zza. <. 15.
restrictions which the Court may deem advisable.

B Sales
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Sales and dedications.

Court may authorise 48. (1) The Court may, if it deems it proper and consistent
e ot wimed with a due regard for the interest of all parties entitled under the

59 Vie. No. 20, s, 13, Settlement and subject to the provisions and restrictions in this part of
: this Act contained, from time to time authorise a sale of the whole or
any parts of any settled estates.

(2) Every such sale shall be conducted and confirmed in
the same manner as by the rules and practice of the Court for the time
being is or shall be required in the sale of lands sold under a decree of
the Court.

(3) The Court may authorise any such sale to be conducted
out of Court upon such terms and conditions and subject to such
restrictions as to the Court may seem fit.

Consideration for 49. When any land is sold for building purposes the Court may

Jand sold for building . . . o
b gy allow the whole or any part of the conmdemtlon to be a rent issuing

rent. out of such land which may be secured and settled in such manner as
Ttid. 5. 14. the Court approves.
Minerals, &e., may be 50. On any sale of land any earth, coal, stone, or mineral may

excepled from sales

o s be excepted, and any rights or privileges may be reserved, and the

purchaser may be required to enter into any covenants or submit to
any restrictions which the Court may deem advisable.

Cowrt may authorise 51. The Court may, if it deems it proper and consistent with a

;12‘:;‘;‘{'“’(‘1“1’(‘;{“]‘{1 1 due regard for the interests of all parties entitled under the settlement

for streets, ronds,and and subject to the provisions and restrictions in this part of this Act

it contained, from time to time direct that any part of any settled estates

0 510, be laid out for streets, roads, paths, squares, gardens, or other open
spaces, sewers, drains, or watercourses either to be dedicated to the
public or not, and the Court may direct that the parts so laid out shall
remain vested in the trustees of the settlement or be conveyed to or
vested in any other trustees upon such trusts for securing the con-
tinued appropriation thereof to the purposes aforesaid in all respects,
and with such provisions for the appointment of new trustees when
required as by the Court are deemed advisable.

As to laying out and 52. (1) Where any part of any settled estates is directed to be
:&“j‘;gf&i;’ﬂ’g‘“mg laid out for such purposes as aforesaid, the Court may direct that any
streets, roads, and ~ such streets, roads, paths, squares, gardens, or other open spaces, sewers,
Cmenaee theseor,  dradns, or watercourses, including all necessary or proper fences,
T0id. s, 17, pavings, connections, and other wmks incidental thereto, 1'espect1velv
be made and executed, and that all or any part of the expenses in
relation to such laying out, and making and execution, be raised and
paid by means of a sale or mortgage of or charge upon all or any part
of the settled esfates, or be raised and paid out “of the rents and profits
of the settled esfates, or any part thereof, or out of any moneys or
investments
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investments representing moneys liable to be laid out in the purchase
of hereditaments to be settled in the same manner as the settled estates,
or out of the income of such moneys or investments, or out of any
accumulations of rents, profits, or income.

2 (2) The Court may also give such directions as it may |
deem advisable for any repair or maintenance of any such streets, |
roads, paths, squares, gardens, or other open spaces, sewers, drains, or |
watercourses, or other works out of any such rents, profits, income, or

4 accumulations during such periods of time as to the Court seems

advisable.

53. On every sale or dedication to be effected as hereinbefore How sales and
mentioned the Court may direct who shall execute the deed of convey- dglications are £ he
ance, and the deed executed by such person shall take effect as if the direction of the
settlement had contained a power enabling such person to effect such ot
sale or dedication, and so as to operate if necessary by way of revoca- % Vi ¥o- 20, 18.
tion and appointment of the use or otherwise as the Court directs.

Applications to the Court and parties thereto.

64. Any person entitled to the possession or to the receipt of application by
the rents and profits of any settled estates for a term of years I;f)ﬁ:tél?:‘cf)‘l’lf‘i;ie‘gsgy
determinable on his death or for an estate for life or any greater estate, this Act.
and also any person entitled to the possession or to the receipt of zsi. s.19.
the rents and profits of any settled estates as the assignee of any
person who, but for such assignment, would be entitled to such settled
estate for a term of yecars determinable with any life, or for an
estate for any life, or any greater estate may apply to the Court by
petition in a summary way to exercise the powers conferred by this
part of this Act.

65. Subject to the exceptions hereinafter contained every with whose consent
application to the Court must be made with the concurrence or juch spplication to
consent of the following parties, namely :— Thid. . 20.

(1) Where there is a tenant in tail under the settlement in
existence and of full age then the parties to concur or consent
shall be such tenant in tail, or if there is more than one
such tenant in tail, then the first of such tenants in tail

. and all persons in existence having any beneficial estate or
interest under or by virtue of the settlement prior to the
estate of such tenants or tenant in tail, and all trustees having
any esiate or interest on behalf of any unborn child prior to
the estate of such tenant in tail.

(2) And in every other case the parties to concur or consent
shall be all the persons in existence having any beneficial
estate or interest under or by virtue of the settlement, and
also all trustees having any estate or interest on hehalf of
any unborn child. 56.
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C%ut may tgi,spense 56. Where an infant is tenant in tail under the settlement, the
with censent a L

venpesh i Cousd may dispense with the concurrence or consent of all or any of
estates. the persons entitled, whether beneficially or otherwise, to any estate
# Vo No. 20, » 2L on i ileE Y subsequent to the estate tail of such infant.

Rotioe fo be given to 57. (1) Where, on an application under this part of this Aect,

vh t

Coneur or consent.to 1€ concurrence or consent of any such person as aforesaid has not
the application. heen obtained notice shall be given to such person in such manner as
i g 22, the Court directs requiring him to notify within a time to be

specified in such notice whether he assents to or dissents from such
application, or submits his rights or interests so far as they may be
affected by such application to be dealt with by the Court.

(2) Every such notice shall specify to whom and in what
manner such notification is to be delivered or left.

(3) In case no notification is delivered or left in accordance
with the notice, and within the time thereby limited, the person to or
for whom such notice has been given or left shall be deemed to have
submitted his rights and interests to be dealt with by the Court.

e 58. (1) \Vhere on an application under this part of this Act,
hnoticounder 416 concurrence or consent of any such person as aforesaid has not

cerfain circum-

i been obtained, and in case such peeson cannot be found, or in case it

Master for report. 1S Uncertain whether he be living or dead, or in case it appears to the

Ilid. . 23. Court that such notice as aforesaid cannot be given to such person
without expense disproportianate to the value of the subject matter of
the application, then and in any such case the Court may, either on
the ground of the rights or interests of such person being small or
remote, or being similar to the rights or interests of any other person,
or-on any other ground, by order dispense with notice to such person,
and such person shall thereupon be deemed to have submitted his
rights and interests to be dealt with by the Court.

(2) In order to ascertain who are the persons having right
to assent or dissent, or submit as herein provided, the Court may
direct the Master in Equltv to make enqlurv in that behalf as in the
case of suits for partition, and the Master’s report shall, if approved by
the Court, be conclusive for the purposes of such apphcatlon and any
person hawng any interest who is not mentioned in the report, and
dees not make claim to the Court before the order on such application
nas been made shall be deemed to have submitted his rights and
interests to be dealt with by the Court.

Oonrt say dispepe 59. An order may be made upon any application notwith-
with consent having . e e 3 i

regard to the number Standing that the concurrence or consent of any such person as
and interests of  aforesaid has not been obtained or has been refused, but the Court
};fttj’“'zx in considering the application shall have regard to the number of-
Ui, 8. »

persons who concur in or consent to the application and who dissent
therefrom, or who submit or are to be deemed to submit their rights
or interests to be dealt with by the Court, and to the estates or

interests

o~
%,
* L
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interests which such persons respectively have or claim to have in the
estate as to which such application is made, and every order of the
Court made upon such application shall have the same effect as if all
such persons had been consenting parties thereto.

60. The Court may nevertheless give effect to any petition Ppetition may be
subject to and so as not to affect the rights, estate, or interest of any grnted :”;ﬁ;"g“ﬁights
person whose concurrence or consent has been refused, or who has not of non-consenting
submitted or is not deemed to have submitted his rights or interests P2 3
to be dealt with by the Court, or whose rights, estate, or interest bibonctcd s
ought in the opinion of the Court to be excepted.

61. Notice of any application to the Court under this part of Notice of application
this Act shall be served on all trustees who are seized or possessed of :313301‘;’,"8‘;3_ oo
any estate in trust for any person whose consent or concurrence to or 744, s <.
in the application is hereby required, and on any other parties who in
the opinion of the Court ought to be so served unless the Court thinks
fit to dispense with such notice.

62. Notice of any application to the Court under this part of Notice of application
this Act shall, if the Court so directs but not otherwise, be inserted in fg:gg;,g;g o,
such newspapers as the Court directs, and any person, whether direct.
interested in the estate or not, may apply to the Court by motion for 7. s.27.
leave to be heard in opposition to or in support of any application
which may be made to the Court under this part of this Act, and the
Court is hereby authorised to permit such person to appear and be
heard in opposition to or in support of any such application on such
terms as to costs or otherwise and in such manner as it thinks fit.

The application and investiment of moneys.

63. All money to be received on any sale effected under the Payment and appli-
authority of this part of this Act, or to be set aside out of the rent or g“r‘f;‘l’r"‘g°fﬁ3;‘i“s§‘l’:
payments reserved on any lease of earth, coal, stone, or minerals as or et aside out of
aforesaid may, if the Court thinks fit, be paid to any trustees of whom ™" &
it shall approve, or otherwise the same shall be paid into Court st
ex parte the applicant in the matter of this part of this Act, and such
money shall be invested, deposited, or otherwise applied as the Court
shall from time to time direct in some one or more of the following
modes, namely—

(«) In investment in Government securities, or on other securities
on which trustees are by law authorised to invest trust moneys,
or on which the trustees of the settlement are by the settle-
ment authorised so to invest:

Provided that in case of investment in terminable
securities provision shall be made by way of sinking fund or
otherwise in respect of any premiums or discount so as to
secure the full capital for persons having remoter interests.

(@)
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(b) By deposit at interest in the Colonial Treasury or in any bank
as authorised by the present or any future rules of Court.

(¢) In discharge, purchase, or redemption of incumbrances
affecting the inheritance of the settled land or other the
whole estate the subject of the settlement, or affecting any
other hereditaments subject to the same uses or trusts.

(d) In purchase of the reversion in fee of any part of the settled
land being leasehold land for years or life or years determin-
able on life.

(e) In purchase of land in fee simple, or of leasehold land held
for sixty years or more unexpired at the time of purchase, to
ke settled in the same manner as the hereditaments in respect
of which the money was paid, or as near thereto as the
different nature of the property purchased may admit.

(/) In payment to any person becoming absolutely entitled or
empowered to give an absolute discharge.

(9) In payment of costs, charges, and expenses of or incidental
to the exercise of any of the powers, or the execution of any
of the provisions of this part of this Act.

(k) In any other mode in which money produced by the
exercise of a power of sale in the settlement is applicable
thereunder.

Transmission and _ 64. Capital money arising under this part of this Act while

;’;gg;;fw“ of eapital yomaining uninvested or unapplied, and securities on which an invest-

50 Vic. No. 20, s. 30. ment of any such capital money is made shall, for all purposes of
disposition, transmission, and devolution be considered as land, and
the same shall be held for and go to the same persons successively in
the same manner and for and on the same estates, interests, and trusts
as the land wherefrom the money arises would, if not disposed of,
have been held and have gone under the settlement, and the income of
such capital money and such securities shall be paid or applied as the
income of that land, if not disposed of, would have been payable or
applicable under the settlement.

Trustees may apply 65. The application of the money in manner aforesaid may, if

moneys in certain . = s . .
cases without appli- 1€ Court so directs, be made by the trustees (if any) without any

cation to Court. - application to the Court, or otherwise upon an order of the Court upon

Tbid. s. 31. the petition of the person who would have been entitled to the
possession or the receipt of the rents and profits of the settled estates.

Until money can be 66. Until the money can be applied as aforesaid the same shall

applied to be invested |yo invested as the Court directs in some or one of the investments in
paid to parties which cash under the control of the Court is for the time being
;’;:;1‘*‘1‘32 authorised to be invested, and the interest and dividends of such

sy investments shall be paid to the person who would have been entitled
to the rents and profits of the land if the money had been invested in

the purchase of land.

67.
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67. Where any purchase money paid into Court under the Cout may direct
WP % 4 . . . s , application of money
provisions of this part of this Act shall have been paid in respect Of (¥ enect of lonses
any lease for a life or lives or years, or for a life or lives and years, OF or reversions as may
any estate in lands less than the whole fee simple thereof, or of any °Ppear Just.

. 3 50 Vie. No. 20, s. 33.
reversion dependent on any such lease or estate, the Court on the -
petition of any party interested in such money may order that the
same shall be laid out, invested, accumulated, and paid in such manner
as the said Court may consider will give to the parties interested in such
money the same benefit therefrom as they might lawfully have had
from the lease, estate, or reversion in respect of which such money has
been paid, or as near thercto as may be.

Leases by tenants for life.

68. (1) Any of the following persons, that is to say— Leases by terarts for
(¢) A person entitled either in his own right or in right of his l;ffﬂ"f se,:;led T
wife to the receipt of the rents and profits of any settled e
estates—
(i) for an estate for any life; or
(ii) for a term of years determinable with any life or lives ; or
(iit) for any greater estate
(unless the settlement expressly declares that such person may not
make such demise) ; and
(1) A person entitled to the possession or to the receipt of the Of unsettled estates.
rents and profits of any unsettied estates—
(i) as tenant in tail after possibility of issue extinct; or
(i) as tenant by the courtesy ; or
(ii1) in right of a wife who is seised in fee,
may, without any application to the Court, demise the same or any
part thereof from time to time for any term not exceeding ten years,
to take effect in possession at or within one year next after the making
thereof.
(2) Every such demise shall be made by deed, and the Leases to be by deed
best rent that ean reasonably be obtained shall be thereby reserved
without any fine or other benefit in the nature of a fine, which rent
shall be incident to the immediate reversion.
(3) Such demise shall not be made without impeachment Terms of lease.
of waste, and shall contain a covenant for payment of the rent,and
such other usual and proper covenants as the lessor thinks fit, and
also a condition of re-entry on non-payment of the rent for a period
of twenty-eight days after it becomes due, or for some less period to
be specified in that behalf.
(4) A counterpart of every deed of lease shall be executed

by the lessee.
69,
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Against whom such 69. Every demise authorised by the last preceding section

leases chall be valid: ‘gha]] he valid against the person granting the same, and all other

50 Vie. No. 20,5 40- horsons entitled to estates subsequent to the estate of such person
under or by virtue of the same settlement if the estates be settled, and
in the case of unsettled estates against the wife of any husband grant-
ing such demise of estates to which he is entitled in right of such wife,
and against all persons claiming through or under the wife of the
person granting the same.

Applications, §c., by persons under disability.

Provisions as to 70. (1) All powers given by this part of this Act and all

infants, lunatics, &¢. 5 yplications to the Court under this part of this Act, and consents to

o and notifications respecting such applications, may be executed, made,
or given by, and all notices under this part of this Act may be given
to guardians on behalf of infants, and by or to committees or other
persons entrusted with the care, control, and management of their
estates on behalf of lunatics, insane or incapable persons or insane
patients, and by or to trustees or assignees of the property of bank-
rupts or insolvents.

(2) In the case of any tenant in tail who is an infant, or
lunatic, or an insane or incapable person, or insane patient, no appli-
cation or consent to, or notification respecting any application may
be made or given by any guardian or committee, or other such persons
as aforesaid, without the special direction of the Court.

Married women 71. (1) Where a married woman applies to the Court or con-

ggg;g;,';ﬁ,‘;:j‘ﬁ)g-'"““" sents to an application to.the Court under this part of this Act, she

examined apart from shall first be examined apart from her husband touching her knowledge

?Z;“:l;“;d' of the nature and effect of the application, and it shall be asceriained
% that she freely desires to make or consent to such application.

(2) Such examination shall be made whether the heredita-
ments which are the subject of the application are settled in trust for
the separate use of such married woman independently of he
husband or not.

(3) No clause or provision in any settlement restraining
anticipation shall prevent the Court from exercising, if it thinks fit,
any of the powers given by this part of this Act, and no such exercise
shall occasion any forfeiture, anything in the settlement contained to
to the contrary notwithstanding.

Examination of 72. (1) The examination of such married woman when resident
prarried women hoW ithin the jurisdiction shall be made either by the Court or by
residing within tho - some  solicitor duly appointed. by the Court for that purpose, who
Court, and how when Shall certify under his hand that he has examined her apart from her
residing out of such hushand and is satisfied that she is aware of the nature and effect of
jurisdiction. : ; . . . X

St the intended application, and that she freely desires to make or consent

to the same. (2)
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(2) When the married woman is resident out of the
jurisdiction her examination may be made by any person appointed for
that purpose by the Court whether he is or is not a sclicitor of the
Court, and such person shall certify under his hand to the effect
hereinbefore provided in respect of the examination of a married woman
resident within the jurisdiction.

(3) The appointment of anysuch person not being a solicitor
of the Court shall afford conclusive evidence that the married woman
was at the time of such examination resident out of the jurisdiction.

78. Subject to such examination as aforesaid, married women As to application by
may make or consent to any applications whether they be B il fgen O St of ikt
or infants. 50 Vic. No. 20, s. 45.

74. Nothing in this part of this Act shall be construed to create No obligation to
any obligation on any person to make or consent to any application to :I;;l‘lfc"l‘hgf]“i‘g‘ P
the Court, or to exercise any power. Thid. s. 46,

Miscellaneous provisions.

75. The exccution of any lease by the lessor shall he deemed Evidence of

sufficient evidence that a counterpart of such lease has been duly counterpart lease

N » Ire 1 by lessec.
executed by the lessee as required by this Act. it

76. The Court shall direct that some sufficient notice of any Record of the exer-
exercise of any of the powers conferred on it by this part of this Act ¢isc,of the powers
shall be placed on the settlement, or onany copies thereof, or otherwise 75,4, 5 25,
recorded in any way it may think proper in all cases where it appears
to the Court to be practicable and expedient for preventing fraud or
mistake.

77. (1) The Court may exercise any of the powers conferred on Court may exercise
it by this part of this Act whether the Court has already exercised Poysrs "Peatecy
any of such powers in respect of the same property or not. them notwith-

(2) The powers conferred on the Court by this part of this fendingany
Act may be exercised if the Court thinks fit, notwithstanding any contrary by the
express declaration is contained in the settlement that they shall not "
be exercised. e e
(3) If in any scttlement a provision is inserted purporting
or attempting by way of direction, declaration, or otherwise to prevent
or forbid the exercise by the Court of any of such powers, or
attempting or tending, or intended by a limitation gift, or disposition
over of settled land, or by a limitation gift or disposition of other
rec| or any personal property, or by the imposition of any condition, or
by forfeiture, or in any other manner whatever to prohibit or prevent
any person entitled under this part of this Act to apply to the Court
to exercise such powers from so applying, or to induce such persons
to abstain from so applying that provision, so far as it purports or
attempts, or tends, or is intended (o have, or would or might have the
operation aforesaid, shall be deemed to be void. ; “
1



26

Court notto authorise
any act which could
not have been
authorised by the
settlor.

50 Vie. No. 20, s. 33.
Acts of Courl in
professed pursuance
of this Act not to be
invalidated.

Lbid. s. 36.

Costs.
Ibid, s. 37.

Rules and orders.
Ibid., s. 38.

Act No. 17, 1898.

Conveyancing and Law of Property.

(4) An estate or interest limited to continue so long only
as a person abstains from applying to the Court to exercise any of
such powers, or so long only as any of such powers shall remain
unexercised, shall be, and take effect as an estate, or interest to con-
tinue for the period for which it would continue if that-person were
to abstain from so applying, or if any such power were not exercised
discharged from liability to determination or cesser by or on such
persons so applying, or by or on any such power being exercised.

78. Nothing in this part of this Act shall be construed to
empower the Court to authorise any lease, sale, or other act beyond
the extent to which, in the opinion of the Court, the same might have
been authorised in and by the settlement by the settlor or settlors.

79. After the completion of any lease or sale or other act
under the authority of the Court, and purporting to be in pursuance
of this Act, the same shall not be invalidated on the ground that the
Court was not hereby empowered to authorise the same, except that
no such lease, sale, or other act shall have any effect against such
person as herein mentioned whose concurrence or consent ought to be
obtained, or who ought to be served with notice, or in respect of whom
an order dispensing with such service ought to be obtained in the case
where such concurrence or consent has not been obtained and such
service has not been made or dispensed with.

80. (1) The Court may order that all or any costs or expenses
of all or any parties of and incident to any application under this
part of this Act shall be a charge on the hereditaments which is the
subject of the application, or on any other hereditaments included in
the same settlement and subject to the same limitations, or on any
capital money arising under this part of this Act, or on any securities
on which an investment of any such money is made. |

(2) The Court may also direct that such costs and expenses
shall be raised by sale or mortgage of a sufficient part of any such
Lereditaments, or paid out of the rents and profits thereof, or out of
any securities taken under this part of this Act or the income thereof,
such costs and expenses to be taxed as the Court directs.

81. (1) The Judges of the Supreme Court, or any three of
them, may make general rules and orders for carrying into effect the
purposes of this part of this Act, and for regulating the times and
form and mode of procedure, and generally the practice of the Court
in respect of the matters to which this Act relates, and for regulating
the fees and allowances to all officers and solicitors of the Court in
respect to such matters. :

(2) All such rules and orders shall be laid before each
House of Parliament within fourteen days after the making thereof
if Parliament is then sitting, or if not within fourteen days after the
commencement of the then next ensuing session.

PART
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. PART V.
Renewable leaseholds of persons under disability.

82. Where an infant or married woman is entitled to a lease Infant’s or married
.. made or granted for alife or for any term of years, either absolute yomir™ lesctorts
or determinable on a death or otherwise, such infant or married woman, and renewed by
or the guardian of such infant, or some other person on behalf of such °"dg ‘;fvt":lc;"‘r“'b‘
infant or marriel woman, may apply to the Supreme Court in its }%r o, 65,512,
5 equitable jurisdiction by motion or summons, and by the order and
direction of the said Court such infant or married woman or guardian,
or any person appointed in the place of such infant or married woman
by the said Court, may be enabled from time to time by deed to
surrender such lease, and accept and take in the place and for the
benefit of such infant or married woman a new lease of the premises
in such lease surrendered as aforesaid for and during such number of
lives, or for such term of years either absolute or determinable as
aforesaid as was mentioned in the surrendered lease, or otherwise as
the said Court directs.

83. (1) Every sum of money and other consideration paid by charges attending
any guardian, trustee, or other person as or in the nature of a fine, zﬁgfge“c{ g‘;tfstms
premium or income, for the renewal of any such lease, and all reason- as the Court directs,
able charges incident thereto shall be paid out of the estate or effects 2. s. 14.
of the infant for whose benefit the lease is renewed, or shall be a
charge upon the leasehold premises, together with interest for the
same as the said Court directs.

_ (2) If the fine or consideration of a lease made upon a
surrender by a married woman, and the reasonable charges are not
otherwise secured, the same, together with interest, shall be a charge
upon such leasehold premises for the benefit of the person who advances
the same.

84. Livery lease so renewed shall operate and be to the same New leases shall be
uses, and be liable to the same trusts, charges, incumbrances, dis- ' thesame uses.
positions, devices, and conditions, as the lease surrendered as aforesaid P etk
was or would have been subject to in case such surrender had not
been made.

85. Where any infant or married woman might, in pursuance Infants cwpowered
of any covenant or agrecment, if not under disability, be compelled to % grant renewals
renew any lease made or to be made for the life of any person or for zzia. . 16.
any term of years absolute or determinable on a death, such infant, or
his guardian in the name of such infant, or such married woman,
may by the direction of the Supreme Court in its equitable jurisdiction,
to be signified by an order to be made in a summary way upon the
petition of such infant, or his guardian, or of such married woman, or
of any person entitled to such renewal, from time to time accept a
surrender of such lease, and make and execute a new lease of the

premises
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premises comprised in such lease for and during such number of lives,
or for such term of years determinable upon such number of lives, or
for such term of years absolute, as was mentioned in the lease so
surrendered or otherwise as the said Court by such order directs.

86. (1) Where any person who, in pursuance of any covenant
or agreement in wutmfr might, if within the jurisdiction and
amenable to the process of the Supreme Court, be compelled to
execute any lease by way of renewal, is not within the jurisdiction
or not amenable to the process of the said Court, the said Court in
its equitable jurisdiction may, by an order to be made upon the
petition of any of the persons entitled to such renewal (whether such
person be or be not under any disability), direct such person as the said
Court thinks proper to appoint for that purpose, to accept a surrender
of the subsisting lease, and make and execute a new lease in the
name of the person who ought to have renewed the same.

(2) Such deed, executed by the person appointed as
aforesaid, shall Dbe as valid as if the person in whose name the same
is ‘made had executed the same, and had been alive and not under
any disability.

(3) In every such case the said Court may, if under the
circumstances it seems requisite, direct a suit to be instituted to
establish the right of the party seeking the renewal, and not make
the order for such new lease unless by the decree made in such cause,
or until after such decree has been made.

87. (1) No renewed lease shall be executed by virtue of this
part of this Act, in pursuance of any covenant or agreement, unless
the fine (if any) or such other sum (if any) as ought to be paid on
such renewal, and such things (if any) as ought to be performed in
pursuance of such covenant or agreement by the lessee or tenant, be
first paid and performed.

(2) Counterparts of every renewed lease to be executed
by virtue of this Act shall be duly executed by the lessee.

88. All fines, premiums, and sums of money had, received, or
paid for, or on account of, the renewal of any lease, after deduction
of all necessary incidental charges and expenses, shall be paid in the
manner following : —

(a) If the renewal is made by, or in the name of an infant, to
his guardian, to be applied and disposed of for the benefit
of the infant as the said Court directs.

(0) If the renewal is made by a married woman, to such person
or in such manner as the said Court directs for her benefit.

(¢) If the renewal is made in the name of a person out of the
Jurisdicfion or not amenable as aforesaid, to such person,
and in such manner, or to such account in court as the said
Court directs.

89,
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89. Everysurrender, lease, or other disposition granted, accepted, surrender and leases
executed, or made by virtue of this part of this Act shall be as valid to deemel valid.
all intents and purposes as if the person by whom, or in whose place, or]; & IV &1 Wm.
on whose behalf the same respectively is granted, accepted, executed,” "~ " "
or made had been of full age and unmarried, and had granted,
accepted, executed, and made the same.

90. The said Court may order the costs and expenses of and costs.
relating to the applications, orders, directions, and transfers made in 7sid. s. 35.
pursuance of this part of this Aect, or any of them, to be paid and
raised out of or from the lands or the rents in respect of which the
same respectively are made, in such manner as the said Court thinks

proper.

PART VI.
MORTGAGES.
Implied powers of mortgagees.

91. Where any principal money is secured or charged by deed on powers incident to
any hereditaments of any tenure or on any interest therein, the person morigiges.
to whom such money is for the time being payable, his executors, 26 Vic: No 12,5 47.
administrators, and assigns, shall at any time after the expiration
of one 'year from the time when such principal money has become
payable according to the terms of the deed, or after any interest on
such principal money has been in arrear for six months, or after any
omission to pay any premium on any insurance, which by the terms of
the deed ought to be paid by the person entitled to the property
subhject to the charge, have the following powers to the same extent
(but no more) as if they had been in terms conferred by the person
creating the charge, namely :—

(#) A power to sell or concur with any other person in selling the
whole or any part of the property by public auction or private
contract subject to any reasonable conditions he may think
fit to make, and torescind or vary contracts for sale, or buy in
and re-sell the property from time to time in like manner.

(b)) A power to insure and keep insured from loss or damage by
fire, the whole or any part of the property (whether affixed
to the freehold or not) which is in its nature insurable, and
to add the premiums paid for any such insurance to the
principal money secured at the same rate of interest.

(¢) A power to appoint or obtain the appointment of a receiver
of the rents and profits of the whole or any part of the
property in manner hereinafter mentioned,

92.
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Receipts for purchase 92. Receipts for purchase money given by the person exercising
Q}Q’fﬁa”:g‘f“‘e“ the power of sale hereby conferred shall be sufficient discharges to the

26 Vie. No. 12, s, 48, purchasers, who shall not be bound to see to the application of such
purchase money.

Notice to be given 93. (1) No such sale as aforesaid shall be made until after six
before sale, but 1 1 1] 7 N 0
b o i months notice in writing given to the person or one of the persons

from inquiry as to entitled to the property subject to the charge by serving such notice
cireumstances of sale. h o pgomally upon such person, or by leaving the same at his usual or last
oo . known place of abode or business.

(2) When a sale has been effected in professed exercise of
the powers hereby conferred the title of the purchaser shall not be
liable to Le impeached on the ground that mo case had arisen to
authorisc the exercise of such power, or that no such notice as afore-
said had been given, but any person damnified by any such un-
authorised exercise of such power shall have his remedy in damages
against the person selling.

Application of 94. The money arising by any sale effected as aforesaid shall be

purchasomoney.  applied by the person receiving the same as follows : —

e e (a) First in payment of all the expenses incident to the sale or
incurred in any attempted sale.

() Secondly in discharge of all interest and costs then due in
respect of the charge in consequence whereof the sale wasmade.

(¢) 'hirdly in discharge of all the principal moneys then due in
respect of such charge.

(d¢) Fourthly in payment of the residue of such money to the
person entitled to the property, subject to the charge, his
heirs, executors, administrators, or assigns, as the case may be.

95. The person exercising any power of sale hereby conferred
Conveyance to the  shall have power to convey or assign by deed to and vest in the
II’;?;]’“S?' purchaser the property sold forall the estate and interest therein which
yob oy the person who created the charge had power to dispose of.
Ot ad shuisns 96. (1) At any time after the power of sale hereby conterred
may call for itle  has become exercisable the person entitled to exercise the same shall
2?3?;;“3;;3{;"“5“’“ be entitled to demand and recover from the person entitled to the
Ibid. 5. 52 property subject to the charge all the deeds and documents in his
possession or power relating to the same property or to the title thereto
which he would have been entitled to demand and recover if the
same property had been conveyed, appointed, surrendered, or assigned
to and were then vested in him for all the estate and interest which
the person creating the charge had power to dispose of.

(2) Where the legal estate is outstanding in a trustee the
person entitled to a charge ereated by a person cquitably entitled or
any purchaser from such person shall be entitled to call for a conveyance
of the legal estate to the same extent as the person creating the charge
could have called for such a conveyance if the charge had not been
made. : 97.

€N\
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97. Any person entitled to appoint or obtain the appointment Appointment of
of a receiver as aforesaid may from time to time if any person has been ™"
named in the deed of charge for that purpose appoint any such person®® Ve No- 12 = 53.
to be receiver, or if no person be so named then may by writing
delivered to the person or any one of the persons entitled to the
property subject to the charge, or affixed on some conspicuous part of
the property, require such last-mentioned person to appoint a fit and
proper person as receiver, and if no such appointment be made within
ten days after such requisition then may in writing appoint as receiver
any person he may think fit.

98. Every receiver appointed as aforesaid shall be deemed to be Receiver deemed to
the agent of the person entitled to the property subject to the charge, < e sgont of the
who shall be solely responsible for the acts or defaults of suchreceiver ;;;; ;54
unless otherwise provided for in the charge.

99. Every receiver appointed as aforesaid shall have power to Powers of receiver,
demand and recover and give effectual receipts for all the rents, issues, 7sid. s. 55,
and profits of the property of which he is appointed receiver, by action,
suit, distress, or otherwise, in the name either of the person entitled to
the property subject to the charge, or of the person entitled to the
money secured by the charge, tc the full extent of the estate or
interest which the person who created the charge had power to dispose
of. '

‘ 100. Every receiver appointed as aforesaid may be removed by Receiver may be
the like authority or on the like requisition as hereinbefore provided*meved:
with respect to the original appointment of a receiver, and a new % * 56
receiver may be appointed from time to time.

101. Every receiver appointed as aforesaid shall be entitled Commission to
to retain out of any money received by him in lieu of all costs, ™
charges, and expenses whatsoever, such a commission, not exceeding sngaloll
eight per centum on the gross amount of all money received, as is
specified in his appointment, and if no amount is so specified then
four per centum on such gross amount.

_ 102. Every receiver appointed as aforesaid shall, if so directed Receiver to insure
in writing by the person entitled to the money secured by the charge, reavired-
insure and keep insured from loss or damage by fire, out of the money 7**- * **
received by him the whole or any part of the property included in the
charge (whether affixed to the freehold or not) which is in its nature
insurable.

108. Every receiver appointed as aforesaid shall pay and apply Application of
all the money received by him— Tosey TRWA N

(@) Tirst in discharge of all taxes, rates, and assessments whatso- 7z, . 59,
ever, and in payment of his commission as aforesaid, and of
the premiums on the insurances, if any ;
(0) Secondly in payment of all the interest aceruing due in respect
of any principal money then charged on the property over
which he is receiver, or on any part thereof. (¢)
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(¢) Thirdly in payment of all the residue of such money to the
person for the time being entitled to the property suchct to
the charge, his executors administrators, or assigns.

104. (1) The foregoing powers and provisions in This part of
this Act relate only to lllOlt"‘ﬁ"’CS or charges made as well before as
after the passing of this Act to secure money advanced or to be
advanced by way of loan, or to secure an existing or future debt.

(2) None of the powers conferred by the preceding sections
of this part of this Act shall be exercisable if it is declared in the
mortgage that they shall not be exercisable, and where there is no such
declaration but the mortgage contains any variation or limitation of
the said powers or any “of them, then such power shall only be
exercisable SubJ(‘Ct to stch variation or limitation.

The powers conferred by the preceding sections of this
part of this Act shall have the same force and effect as express powers
to the same effect in the mortgage would have had and no more.

(0) The reconveyance and discharge of mortgages.

105. (1) Whenever a person entitled to recover or receive
payment of money secured by mortgage of real or leasehold property
(not subject to the provisions of the Real Property Act or any Act
amending or consolidating the same) signs personally, or by attorney,
any acknow ledgment endorsed on such mortﬂ‘mc to the effect that the
mortgage has been satisfied, such ad\nowlcdgment shall upon regis-
tration in the office of the Registrar-Gencral, but as from the date of
such acknowledgment, operate as a discharge of the mortgage, and
without any further instrument or assurance vest the estate in the
property under such mortgage in the person for the time being entitled
to the equity of redemption to the uses and for the estates and interests,
and subject to the powers and trusts to, for, and subject to which
the equity of redemption at the date of such acknowledgment stood
limited or subject :

Provided that in case there is any subsequent subsisting
mortgage on the property at the date of such acknow ledgment, the
legal estate in the property under the discharged mortgage “shall vest
in the person in whom that subsequent mortgawe is vested, or in the
event of there being more than one such mortgage then in the person
who has the prior right to call for an assurance of such legal estate.

(2) This section shall apply to acknowledgments signed as
aforesaid before, as well as to those signed after, the passing of this
Act: Provided that in the case of acknowledgments signed previously
to the thirteenth day of December, one thousand eight hundred and
ninety-three, notlunO’ contained in this section shall invalidate or
affect any estate, rmht or interest which has been acquired subsequent
to such signing, or any other act or thing that would have been valid
if this section had not heen passed. 106.
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106. Where an action of ejectment is brought by any mortgagee, 1, ejectment by
his heirs, executors, administrators, or assignees for the recovery of the mortgagee the

. . mortgagor’s
possession of any mortgaged lands, tenements, or hereditaments, and 1o rengering the
suit is then depending in equity for or touching the foreclosing or o
redeeming of such mortgaged premises if the person having right to bemyo ek
redeem, and who appears and becomes defendant in such action, pays full gt i g
to such mortgagee at any time pending such action, or in case of his fw‘f th‘;“ﬁ;ﬁ:g,,g;’;“,jo
refusal brings into Court all the principal, moneys, and interest due reconvey.
on such mortgage, and also all such costs as have been expended in 7 Vic-No. 21,
any suit at law or in equity upon such mortgage (such money for =
principal, interest, and costs to be ascertained- and computed by the
Court or the proper officer in that behalf), the moneys so paid to such
mortgagee or brought into Court shall be deemed and taken to be in
full satisfaction and discharge of such mortgage, and the Court shall
discharge every such mortgagor or defendant of and from the same
accordingly, and shall, by rule of the same Court, compel such
mortgagee at the costs and charges of such mortgagor to assign,
surrender, or reconvey such mortgaged premises and such estate and
interest as such mortgagee has therein, and deliver up all deeds,
evidences, and writings in his custody relating to the title of such
mortgaged premises unto such mortgagor who has paid or brought
such moneys into Court, his heirs, executors, or administrators, or to
such other person or persons as he or they shall for that purpose
nominate or appoint.

107. (1) Nothingin the preceding section contained shall extend Not to extend to
to any case where— et
() the person against whom the redemption is prayed shall (by Woverted ar the
writing under his hand, or the hand of his agent or solicitor, :é?’;{eg“e not
to be delivered before the money is hrought into Court to the 5, RN
solicitor for the other side) insist either that the party praying
- a redemption has not a right to redeem, or that the premises
are chargeable with other or different principal sums than
what appear on the face of the mortgage, or are admitted on

the other side ; or

(0) the right of redemption to the mortgaged lands and premises
in question in any cause or suit is controverted or questioned
by or between different defendants in the same cause or suit.

(2) Nothing in the preceding section contained ~shall Or to prejudice

s . 4 " . o any subsequent:
prejudice any subsequent mortgage or subsequent incumbrance. i S

108. (1) When any person entitled to receive payment of the raciitation of
whole or part of any debt secured by mortgage is out of the jurisdic- redemption in case of
§ ¢ =0 § p ; absent or unknown

tion, cannot be found, or is unknown, or it is uncertain who 1S SO mortgagees.
entitled, the Supreme Court in its equitable jurisdiction, upon petition 16 vic. No.19.,es. 53,
by the person entitled to redeem the mortgaged premises, may order

C the

54.
22 Vie. No. 1, s. 24.
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the amount of such debt or of such part thereof to be ascertained in
such manner as the said Court thinks fit, and direct the amount so
ascertained to be paid into court.

(2) A certificate of the Master in Equity that such pay-
ment was allowed and has been made may be registered in the office
of the Registrar-General, and thereupon the amount so paid into
court shall be a discharge of the mortgage debt, or such part thereof,
tothe extent of the money paid in, but any amount which is eventually
shown by the person entitled to the mortgage debt, or such part
thereof, to have been in fact due or payable over and above the amount
so paid into court shall continue to be a debt due upon the mortgage.

(3) Thesaid Court shall order the amount so paid into court
to be paid to the person entitled, upon the petition of such person, but
no such amount shall be so paid until the Master in Equity is satisfied
that the deed or instrument of mortgage, and all the title deeds which
were delivered by the mortgagor to the mortgagee on executing the
same, or in connection therewith, have been delivered up to the person
by whom the amount was so paid into court, or his executors, adminis-
trators, or assigns.

(4) Where the amount of principal and interest due on
any mortgage ispaid into court under the foregoing provisions, and is
afterwards paid under the order of the said Court to the person
mentioned in such order, such payment into court shall operate as a
reconveyance of the land comprised in such mortgage to the person
who at the time of such payment is entitled to the equity of redemption
thereof :

Provided that such order be registered in the office of the
Registrar-General before such payment into court shall take effect.

(¢) Mortgaged lands of deceased persons.

109. (1) Where any person hereafter dies seised of or entitled
to any estate or interest in any land or other hereditaments which, at
the time of his death, are charged with the payment of any sum
of money by way of mortgage, and such person has not by his will
or deed or other document signified any contrary or other intention,
the devisee to whom such land or hereditaments are devised shall not
be entitled to have the mortgage debt discharged or satisfied out of the
personal estate or any other real estate of such person, but the land or
hereditaments so charged shall, as between the different persons
claiming through or under the deceased person, be primarily liable to
the payment of the mortgage debts with which the same are charged,
every part thereof according to its value bearing a proportionate part
of the mortgage debts charged on the whole thereof.

(2)

-t
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(2) Nothing herein contained shall affect or diminish any
right of the mortgagee on such lands or hereditaments to obtain full
payment or satisfaction of his mortgage debt either out of the personal
estate of the person so dying as aforesaid or otherwise.

(3) Nothing herein contained shall affect the right of
any person claiming under or by virtue of any will, deed, or document
made before the first day of January, one thousand eight hundred and
fifty-six.

(d) Estate of mortgagors in mortgaged premises.

110. (1) All mortgages of real or personal estate shall be deemed Mortgages to be

at law as now in equity pledges only of the property thereby mortgaged, g::dvg.es ;t ]“1‘; o
and nothing in any such mortgage shall prevent the title of any ™ """ ">
mortgagor or person claiming and being in possession from being
deemed a good title at law, subject to such pledge as against all persons
other than the mortgagee and those claiming under him.

(2) Nothing in this section shall interfere with or prejudice
the legal rights and remedies of mortgagees and those claiming under
them for the preservation and enforcement of their securities.

PART VII.
Covenants to insure.

111. The Supreme Court in its equitable jurisdiction may, upon Relief against forfer-
such terms as may seem fit, relieve against a forfeiture for breach of turefor breach of
a covenant or condition to insure against loss or damage by fire where in certain cases.
no loss or damage by fire has happened, and the breach has in the zzic. s. 5.
opinion of the Court been committed through accident or mistake, or
otherwise without fraud or gross negligence, and there is an insurance
on foot at the time of the application to the Court in conformity with
the covenant to insure.

112. The said Court, where relief is so granted, shall direct a Record of relief
record of such relief having been granted to be made by indorsement grvted.
on the lease or otherwise. oy g

113. The said Court shall not have power under this Act so to court not to relieve
relieve the same person more than once in respect of the same covenant e s
or condition, nor shall it have power to grant any relief under this Act covenant, &e.
where a forfeiture under the covenant in respect of which relief is z2id. s.7.
sought has been already waived out of Court in favour of the person
seeking the relief.

114.
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fep 114. The person entitled to the benefit of a covenant on the
insurama O part of a lessee or mortgagor te insure against loss or damage by fire

% Vie.No. 12, 5.8, shall, on loss or damage by fire happening, have the same advantage
from any then subsisting insurance, relating to the building or other
property covenanted to he insured, effected by the lessee or mortgagor
in respect of his interest under the lease or in the property, or by any
person claiming under him, but not effected in conformity with the
covenant, as he would have from an insurance effected in conformity
with the covenant.

Protection of pur- 115, (1) Where, on the bona fide purchase after the passing of

chaser ngainst  41is Act of a leasehold interest under a lease containing a covenant

covemant for insur-  on the part of the lessee to insure against loss or damage by fire, the

inst fre i s : . ; : .
certait asee ™ purchaser is furnished with the written receipt of the person entitled
Ttid. 5.9. to receive the rent, or his agent, for the last payment of rent accrued

due before the completion of the purchase, and there is subsisting at
the time of the completion of the purchase an insurance in conformity
with the covenant, the purchaser, or any person claiming under him,
shall not be subject to any liability by way of forfeiture or damages
or otherwise in respect of any breach of the covenant committed at any
time before the completion of the purchase of which the purchaser
had not notice before the completion of the purchase.

(2) This provision is not to take away any remedy which
the lessor or his legal representatives may have against the lessee or
his legal representatives for breach of covenant.

Preceding provisions 116. The provisions contained in this part of this Act are
to apply to Kuses  applicable to leases for a term of years absolute or determinable on a
absolute, &e. * life or otherwise, and also to a lease for the life of the lessee or the
Ttid. 5. 10. life of any other person.

PART VIIL

Miscellaneous provisions.

Puaishment of 117. (1) Any seller or mortgagor of land or of any chattels, real
yendor, &e., for—op personal, or choses in action, conveyed or assigned to a purchaser or
concealment of deeds, mortgagee, or the solicitor or agent of any such seller or mortgagor
ﬁﬁiiig"ieﬁf‘l“f" ™8 who, after the passing of this Act, conceals any settlement, deed, will,
or other instrument material to the title or any incumbrance from the
purchaser or mortgagee, or falsifies any pedigree upon which the title
does or may depend in order to induce him to accept the title offered
or produced to him with intent in any of such cases to defraud, shall
be guilty of a misdemeanour, and being found guilty shall be liable, at
the discretion of the said Court, *o suffer such punishment by fine or
imprisonment
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imprisonment for any time not exceeding two years with or without hard
labour, or by both as the said Court awards, and shall also be liable to
an action for damages at the suit of the purchaser or mortgagee or
those claiming under the purchaser or mortgagee for any loss sustained
by them or either or any of them in consequence of the settlement,
deed, will, or other instrument or incumbrance so concealed, or of any
claim made by any person under such pedigree, but whose right was
concealed by the falsification of such pedigree.

(2) Inestimating such damageswhere the estate is recovered
from such purchaser or mortgagee, or from those claiming under the
purchaser or mortgagee, regard shall be had to any expenditure by
them, or either or any of them, in improvements on the land.

(3) No prosecution for any offence included in this section
against any seller or mortgagor, or any solicitor or agent, shall be
commenced without the sanction of Her Majesty’s Attorney-General
or, in case that office be vacant, of Her Majesty’s Solicitor-General.

(4) No such sanction shall be given without previous notice
of the application for leave to prosecute to the person intended to be
prosecuted in such form as the Attorney-General or the Solicitor-
General (as the case may be) directs.

118. A covenant or undertaking, whether now or hereafter Covenantstoproduce
entered into, to produce to any purchaser, lessee, or mortgagee of land, i
or his assigns, any deed of or relating to such land, shall be satisfied by ** V' ¥ 1 iy
a deposit of the deed permanently in the office of the Registrar-General,
who shall give a receipt for and keep in his officea list of all deeds so
deposited, and shall permit any person, on payment of the proper fees,
to inspect and obtain copies of every such deed.

119. In all cases where two or more persons have died under Presumption of
circumstances rendering it uncertain which of them survived, thesurvivorship.
deaths shall for all purposes affecting the title to land he presumed to “** ***
have taken place in order of seniority, and the younger be deemed to
have survived the elder.

120. The release from a rent charge of part of the hereditaments Release of part of
charged therewith shall not extinguish the whole rent charge, but i‘,’lﬂg?‘l’l’;‘trt?t
shall operate only to bar the right to recover any part of the rent extinguish whole
charge out of the hereditaments released without prejudice nevertheless “*7&*
to the rights of all persons interested in the hereditaments remaining e sl
unreleased and not concurring in or confirming the release.

SCHEDULES.



38

Act No. 17, 1898.

Conveyancing and Law of Property.

SCHEDULES.

SCHEDULE 1.

Date of Act. Name of Act. Extent of Repeal.

5 Wm. IV. No. 8...| Adoption of English Statutes...| So much of the Act as adopted
the Act 11 G. IVand 1 Wm.
IV, c. 65, ss. 1-31, 33, 34,

36—42.
5 VV_m. IV.No.21...| Claims to Grants ...| Whole Act.
(] V!c. No. 11 .. | Claims to Grants Amendment..., Whole Act.
7 Vie. No. 16 ...| Registration of Deeds ... ...| Sections 16, 17, 23, 25, 26, 31,

Schedule A ; and so much of
sections 18 and 20 and of
Schedule B as relates to the
e acknowledgment of deeds.
13 Vie. No. 45 .. | Registration of Deeds Amend-| Section 8.

ment.
16 Vie. No. 19 ...| Trustees ...| Sections 53, 54.
18 Vie. No. 11 ...| Claims to Grants Amendment..., Whole Act.
17-Vie. - No: 21 .. | Common Law Procedure ...| Seetions 169, 170.

19 Vie. No. 1 ...| Deceased Persons Estates| Whole Act.
(Locke King's Act)
20 Vie. No. 27  ...| Transfer of Registry ... .. | Section 4.

22 Yic.iNo.'1 Titles to Land ... ...| Sections 1,4-16 (bothinclusive),
19-21 (both inclusive), 24-27
(both inclusive.)

24 Vie. No. 3 ...| Titles to Land Amendment ...| Whole Act.

26 Vie. No. 12 ...| Trust Property... ...| Sections 5-13 (both inclusive),
19, 22,23, 25, 47-60 (both in-
clusive).

48 Vie. No. 23 ...| Purchase of Reversions ... Whole Act.

50 Vic. No. 20 ...| Settled Estates... ...| Whole Act.

55 Vie. No. 8 ...| Voluntary Conveyances Amend-| Whole Act.

ment.

57 Vie. No. 4 ...| Mortgages Extinguishment ...| Whole Act.

B

SCHEDULE II.

Commissioner’s QOath.

1 do solemly swear that faithfully, diligently, and
impartially, to the best of my ability, I will execute the duties of a Commissioner
appointed under and by virtue of Part II of The Conveyancing and Law of Property Act,
1898, and that I will not myself, directly or indirectly, take or receive, or knowingly
permit any other to take or receive, any fee or reward for anything done or performed
under and by virtue of any of the provisions of the said part of the said Act other than
and except such as is authorised by the said part of the said Act.
So help me, God
A.B.
Sworn before me this
day of 18
Judge of the Supreme Court.

SCHEDULE
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SCHEDULE III.
Secretary’s Oath.

: do solemnly swear that faithfully, diligently, and impartially
to the best of my ability, I will execute the duties of Secretary to the Commissioners
appointed under and by virtue of Part IT of The Conveyancing and Law of Properly
Act, 1898. and that I will not myself, directly or indirectly, take or receive, or knowingly
permit any other to take or receive any fee or reward for anything done or performed
under and by virtue of any of the provisions of the said part of the said Act, and that I
will duly account for and pay over to the Colonial Treasurer on the last day of every
month all fees previously received by me as in the said part of the said Act directed.

So help me, God.
CD
Sworn before me this
day of 18
Judge of the Supreme Court.

SCHEDULE 1V.

Fees to be reccived by the Secretary to the Commissioners.

For every summons for witnesses, each summons containing four names by
the party requiring the same :

For every witness examined or document or voucher produced in evidence
by the party on whose behalf examined or produced

For taking down the examination of any witness ...

For every one hundred words after the first hundred additional

For every certificate granted by Commissioners of default, refusal to answer,
or wilful withdrawing of any witness ...

For every final report, to be paid by the party or parties in whose favour
report made ... v

DS IO tin
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SCHEDULE V.

Turs is to certify that A.B., the wife of the within named W.B., came before me, A.B.
a Judge of the Supreme Court of New South Wales—(or before me, C.D., Registrar-’
General of the Colony of New South Wales)—(or before me, E.F., a commissioner
appointed by the Supreme Court of New South Wales for taking affidavits not resident
within five miles of Sydney, and not being the person employed to prepare the within
deed, nor being a party thereto) (or as the case may be)—and she being by me examined
apart from her said husband, acknowledged that the within instrument was executed by
her, and that she was acquainted with and understood the nature and effect thereof, and
she declared that she had executed the same freely and voluntarily without menace,
force, or coercion, either on the part of her husband or any other person.
Witness my hand and seal at the day of 18
C.D. (Ts.)
Judge, Registrar, or Comn:issioner, as the case may be.
N.B.—Where the acknowledgment is not by a married woman, it will extend only to
the fact of execution, and that the party knew the nature and effect of the instrument
and the above form must be altered accordingly, and where the acknowledgment is taken’
before a Judge, the Registrar, or a commissioner, or other person, the above form must
be adapted accordingly.

SCHEDULE

39
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SCHEDULE VI

Proclamation of the Governor of the sixth day of March, one thousand eight
hundred and nineteen.

‘WaErEAs by the law of England every wife is entitled as of Common right to Dower of
all Lands and Tenements of which her husband was at any time during the marriage
seized: And whereas writs out of the King’s Court in England do not run into this
Territory or its Dependencies whereby Fines and Recoveries cannot be here levied and
offered in Bar of such Dower: Be it therefore and it is hereby ordered, declared, and
directed by the Authority aforesaid that if any married woman be minded to alien her
Jointure Dower or other Estate of Freehold or Inheritance in this Territory and its
Dependencies, whether it be Joint or in Severalty, she must convey the same by writing
under ker hand and seal and acknowledge it before the Judge Advocate of this Territory
or the Deputy Judge Advocate of Van Dieman’s Land, who is to acquaint her what she
is to convey by that Writing and for what estate; and he shall demand of her in private
whether she is willing to do the same and doth it freely and voluntarily and not for fear
or by reason of any Threats or Menaces; and if she then confess that she doth it freely
and uncompelled by fear or otherwise, then her Acknowiedgment of the said writing
shall be received, and the Day of such Acknowledgment with the Judge Advocate’s or
Deputy Judge Advocate’s name, before whom such Acknowledgment was taken, shall be
endorsed and subscribed ; and thenceforth such writing shall become valid and firm
against her, and all that claim the Lands, Tenements, or Hereditaments therein
mentioned to be granted for or under her or in Right of her: Provided, always, that if
the wife shall reside in England, Scotland, or Ireland, or any other of Iis Majesty’s
Dominions the said Conveyance may be acknowledged before, and the aforesaid
Examination made, indorsed, and subscribed by a Judge of any Court of Law or Equity
where the said wife resides.

By Authority : WiLLiaM ApPLEGATE GULLICK, Government Printer, Sydney, 1898.

[1s. 6d.]
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Memo. and Certificate to accompany Convey-
ancing and Law of Property Bill.

Tu1s Bill consolidates the whole or portions of the following Acts:—

5 Wm. IV No. 8. English Statutes Adopting Act.
5 Wm. IV No. 21. Claims to Grants of Land.
6 Vie. No. 11. Claims to Grants of Land Amendment.
7 Vie. No. 16. Registration of Deeds.
13 Vie. No. 45. Registration of Deeds Amendment.
16 Vie. No. 19. Trustee Act.
17 Vie. No. 21. Common Law Procedure Act.
18 Vie. No. 11. Claims to Grants of Land Amendment.
19 Vie. No. 1. Tocke King’s Act.
20 Vie. No. 27. Transfer of Deeds Registry.
22 Vie. No. 1. Titles to Land.
24 Vie. No. 8. Titles to Land Amendment.
26 Vie. No. 12. Trust Property Act.
48 Vie. No. 23. Purchase of Rescissions.
50 Vie. No. 20. Settled Estates Act.
55 Vie. No. 8. Voluntary Conveyances Amendment.
57 Vie. No. 4. Mortgages Extinguishment.

In Part I of the Bill it has been thought advisable to retain certain sections of
the Titles to Land Act, as still being of importance in the present day in questions of
title, although, strictly speaking, they might be repealed as merely declaratory sections
which, having once for all validated certain transactions, are spent, e.g. 22 Vie. No. 1,
8. 1, which is retained in clause 3 ; s. 4, so far as it relates to instruments in writing
already signed by the Governor, which is retained in clause 4 ; s. 14 retained in clause 14.

Clause 4. The correction of errors in Crown grants has been limited to grants
issued prior to the coming into operation of the Real Property Act; grants issued since
that date would be subject to the operation of that Act, and errors would, presumably,
have to be corrected under its provisions,

Clause 26. (1) The provisions in 7 Vie. No. 16, s. 16, relating to the Governor’s
proclamation of the 6th March, 1819, have been retained for the same reason which led
to the retention of the sections from the Titles to Land Actabove referred to; a further
motive was the desire to render more accessible the terms of that proclamation, which
has been accordingly embodied in a Schedule to the Bill.

Clause 26. (3) Some difficulties of construction presented themselves in the
various sections noted in the margin to the subclause.  Objections might be made to
any of the possible readings of the various sections, but the Bill selects those which
appeared to be the least embarrassing to persons wishing to deal with their property,
while at the same time not departing from, at any rate, a possible construction of the
sections. The step has also been ventured on of dispensing with the requirement that
the person making an acknowledgment before a Commissioner under 26 (3) () (iii)
should reside more than five miles from Sydney, in spite of the case of Palmer ». Payne
(17 N.S.W. R. Eq. 50). It has been found on inquiry that that decision came as a great
surprise to the legal profession, and that it only conduces to greater trouble and expense
in the investigating of titles, inasmuch as it is often a question of some difficulty to
ascertain the residence of persons who acknowledged deeds thirty years or so ago; no
good object would appear to be served by retaining this provision, and it has been
omitted. As this consolidated clause may be effecting an alteration of the law, I have
added a saving clause, 26 (8), to protect rights in pending litigation.

Olause 28. This clause makes more explicit what is apparently the intention of
the sections noted in the margin, viz., that the five shillings paid to Commissioner is
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over and above the ten shillings taken by the Registrar-General and paid into the
Treasury. It also embodies the present practice in the Registrar-General’s office which
is to collect the ten-shilling fee when the deed is registered unless the Registrar-General
or his deputy takes the acknowledgment.

Clause 70. (1) The words of the Act have been extended so asin terms to include
insane and incapable persons under the Lunacy Act, as well as lunatics. Since the
Lunacy Act (42 Vie. No. 7) there have been mno “lunatics,” properly so called, except

ersons declared lunatic before that Act. This appears to have been overlooked when
the Settled Estates Act was passed eight years afterwards.

Clause 70. (2) The wording here, too, includes insane and incapable persons.
Section 42 of the Settled Estates Act (50 Vie. No. 20) has been interpreted as if it
were “in the cases of infant or lunatic tenants-in-tail” as in the English Act (40 and 41
Vic., . 18, s. 49), and not as it is, *“in the case of infants or lunatic tenants-in-tail ” ; it
appears clearly to be a misprint or an incorrect reading of the English Act, and the late
Chief Judge in Equity has protested against a reading of the Act which required the
Court’s direction before a guardian could consent for an infant. See re Throsby’s
Settled Estates (8 W.N. s

Clause 75. Section 41 of the Settled Estates Act has been taken as applying
generally to all leases under the Act, and not merely to leases by terants for life, and
has, therefore, been placed among ¢ miscellaneous provisions.”

Clause S1. The number of Judges empowered to make rules has been altered so as
to bring the section into harmony with similar provisions in other Acts.

A large portion of the Imperial Act IT Geo. IV and I Wm. 1V, e. 65, adopted
with others by the Act 5 Wm. IV No. 8, has been treated as inapplicable to the Colony.
So far as the Act related to the property of lunaties, it was repealed by the Act 42 Vie.
No. 7. So far as section 2 refers to the sections consolidated in this Bill, it is covered
by the Interpretation Act; sections 3-11 relate to copyhold estates; section 17 really
covers the same period as the Settled Estates Act, it only differs from it in not fixing
any limit to the years for which the Court may grant leases. No applications, however,
have been made to the Court under its provisions for many years, and it has appeared
advisable to treat the Settled Estates Act as having superseded this section. From the
provisions of the Settled Estates Act it appears to have been the policy of the Legisla-
ture to fix various limits to the length of leases of infants’ lands according to the purpose
of the lease. Section 22 is clearly inapplicable as it only purports to preserve unaltered
the provisions of some Act relating to Ireland. Sections 25 and 26 relate to the *“ Queen
Anne’s Bounty ” in England, and are, therefore, inapplicable. Section 29 appears only
10 relate to the estates of lunatics, and, therefore, to have been already repealed. Sections
36-42 appear inapplicable to the Colony.

Except so far as the matters mentioned above may be considered to be amendments,
T certify that the Conveyancing and Law of Property Bill now forwarded only consoli-
dates, and in no way alters, adds to, or amends the Statutes therein consolidated.

CHAS. G. HEYDON,
Commissioner for the Consolidation of the Statute Law.

B - ety
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TasLE showing how the sections of the Acts consolidated have been dealt with.

Section of
Repealed Acts.

Section of
Consolidated Act.

Remarks.

11 GEeorce IV axp 1 Winrtrax IV, c. 65 (adopted by 5 Wm. IV No. 8).

1

2
3-11

12

13

14

33, 34
35

36-42

43, 44

............

Repealing section ; spent.
Interpretation section ; unnecessary.
Inapplicable; copy holds.

Repealed by 42 Vie. No. 7.

Obsolete since Settled Estates Act.

Repealed by 42 Vie. No. 7.

Inapplicable.

Repealed by 42 Vie. No. 7.
Obsolete, if not inapplicable.
Repealed by 42 Vie. No. 7.
Repealed by 42 Vie. No. 7.
Repealed by 42 Vie. No. 7.

Equity Act.
Repealed by 42 Vie. No. 7.

Inapplicable.
Only applicable to the provisions of s. 32 ; Equity Act.

5 Wirntam IV No 21.

| Repealed by 18 Vic. No. 11.
| Spent.

7 Vicroria No. 16.
Repealed by 1897 No. 22.

Inapplicable. Partly repealed by 1897 No. 22
Repealed by 1897 No. 22,
Inapplicable. Partly repealed by 1897 No. 22.
Repealed by 1897 No. 22.
Inapplicable. Partly repealed by 1897 No. 22.
Repealed by 1897 No. 22.
Inapplicable. Partly repealed by 1897 No. 22.

So much of section as is not repealed by 1897 No. 22.




Section of
Repealed Acts.

Section of
Consolidated Act.

Remarks.

21
22

24

25

26
27-end

2,3
4-10
11-13

15
16

17,18

7 Vicroria No. 16—continued.

............

............

26 (6)

108 (4)
118
119

|
|

|
|

|
|
l
1
l

|

Sheriff.

Inapplicable. Partly repealed by 1897 No. 22.
Unnecessary ; see 22 Vie. No. 1, 8. 21.
Evidence.

Sections 28, 30, 85 inapplicable ; others repealed by
1897 No. 22.

13 Vicroria No. 45.
Repealed by 1897 No. 22.

Repealed by 1897 No. 22.
16 Vicroria No. 19.

Equity Act.
17 Vicroria No. 21.

18 Vicroria No. 11.
Spent.

19 Vicroria No. 1.

20 Vicroria No. 27.

22 VicroriA No. 1.

Sheriff.

Spent.

Repealed by 1897 No. 22.
Spent.

Dower abolished.
Trustee Act.

Short Title.

24 Vicroria No. 3.

Spent.




Remarks.

Section of Section of
Repealed Acts. | Consolidated Act.
| A S i T
5-10 111-116
11 120
12 35
13 36
14-18 e
19 33
) A e s e ot
22 34
23 117
SAENERI IR s
25 110
BRI s s
PR e R
80-83 | - eeniens
5 LI R s SR
35
B0 S
Slee s | n i
8846 e R
47-60 91-104
61-66 hahas
67-69 104
7O EE R e e
AL e
1,2 30
3 soiibesore
L e e
2 37
3 37 (8)
4-12 38-46
13-15 48-50, 47
16-27 51-62
28 76
29-33 63-67
34-38 77-81
39-406 68-75
47 37 (9)
1-4 29
6 soeves
2,3 ' 105 (1), (2)

26 Vicroria No. 12.
Landlord and Tenant.

Inheritance.

Limitations.

Equity Act.

| Limitations.
‘ Equity Act.

| Trustee Act.

|

| Trustee Act.

J Trustee Act.
Unnecessary.

48 Vicrorra No. 23.

. Spent.

50 Vicroria No. 20,

Spent.

55 Vicroria No. 8,

Spent.

57 Vicroria No. 4.

Spent.
Spent.

Trustee Act.

Trustee Act.
Probate Act.
| Trustec Act.

Trustee Act.
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This PuBLIC BILL originated in the LEGISLATIVE CouxciL, and, having this day
passed, is now ready for presentation fo the LEGISLATIVE ASSEMBLY for ils concurrence.

Legislative Council Chamber, ) JOIIN J. CALVERT,
Sydney, 5th July, 1898. 3 Clerk of the Parliaments.
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Act No. , 1898,
An Act to consolidate the Statutes relating to Conveyances,
Assignments, and Titles to Lands.
N TDE it enacted by the Queen’s Most Excellent Majesty, by and with

the advice and consent of the Legislative Council and Legislative
Assembly of New South Wales in Parliament assembled, and by the
authority of the same, as follows :—
. 1. (1) This Act may be cited as the “ Conveyancing and Law of
Property Act, 1898,” and is divided into parts, as follows :—

PART I.—Titles to Crown grants—ss. 1-15.
PART II.— Claims to grants of land—ss. 16-25.

PART IIL.—The conveyance and assignment of property—ss.
26-36.
PART IV.—Leases and sales of settled estates and estates of

infants—ss. 37-81.
c17—A PART
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PART V.—Renewable leaseholds of persons under disability and
persons out of the jurisdiction—ss. 82-90.

PART VI.—Mortgages—
(a) Implied powers of mortgagees—ss. 91-104.
(b) Discharge and reconveyance—ss. 105-108.
(¢) Mortgaged lands of deceased persons—s. 109.
(d) The title of mortgagors—s. 110.
PART VII.—Covenants to insure—ss. 111-116.
PART VIII.—Miscellaneous provisions—ss. 117-120.

(2) Nothing in this Act contained shall be taken in any way
to alter or modify the provisions of the Married Women’s Property
Act of 1893, but this Act shall take effect only so far as it is not
inconsistent with the said Married Women’s Property Act of 1893.

2. (1) The Acts mentioned in the First Schedule to this Act First Schedule.
are to the extent therein expressed hereby repealed.

(2) All rules of Court made under the authority of any Act
or section hereby repealed and being in force at the passing of this

Act shall be deemed to have been made under the authority of this
Act.

PART I.
Titles to Crown grants.
Frrors in Crown grants.

3. In every case where before the first day of July, one thousand certain conveyances
eight hundred and fifty-eight, any person seised of or entitled to any ‘P‘Lfc*‘lf;;‘f S
land in fee, or entitled to have a Crown grant thereof made fo him in notwithstanding the
fee, has sold and has conveyed or contracted to convey such land to a omission of words
. . of inheritance.
purchaser, the purchaser shall be deemed as against the vendor, his o vii xo.1 5.1
. . . . 2 il T
heirs, executors, administrators, and assigns, to have taken or to be
entitled to (as the case may be) an estate in fee in such land not-
withstanding the absence of any words of inheritance in the instrument
of conveyance or contract (as the case may be), unless a contrary
intention appears by such instrument or otherwise.
4. No Crown grant of land issued previously to the first day of For Jiineiy of
1 , $ 3+, insufficient
July, one thousand eight hundred and fifty-eight, and no deed in g i tions in
: ) 2 (ad $ P
which the description of the land corresponds with that contained in grants.
such grant shall be void for want of certainty in such description Z%i. s. 4.
in any case where the Governor has, since the last-mentioned date,
by an instrument in writing under his hand and the seal of the
y 8

Colony,
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Colony, described, or shall hereafter by a similar instrument deseribe,
with sufficient certainty the land intended to have been comprised in
such grant; but in every such case the land so described as lasf
aforesaid shall be taken to be the land deseribed in the grant and
in every such deed as aforesaid, and to have been granted and conveyed
thereby respectively. :

6. Nothing in the preceding section shall prejudice any person Proviso to protect
who was on the first day of July, one thousand eight hundred and i Wand. ot I
fifty-eight, in possession of the land or any part thereof claiming s vic xo.1,s.5.
adversely to the grantee, his heirs or assigns, or shall affect any
grant of the same land or any part thereof issued by the Crown
subsequently to the first grant or any title to the land claimed under
such subsequent grant.

6. (1) No such instrument shall be signed unless the intention New aescription to
to make and sign the same has been notified under the hand of the be advertised, &.

eyl z . . . id. 8. 6.
Minister for Lands by three separate publications in the Government ,, . '« o . ;.
Gazette and in some newspaper circulating in the district in which ’
the land is situated, three months at the least before the time of such
signing containing therein the name of the grantee and of the party
applying for such instrument, and the description in the grant as well
as that proposed to be substituted.

(2) Every such instrument shall be countersigned by the
Minister for Lands and enrolled in the office for the registration of
deeds.

7. The like proceedings may be taken in respect of any Crown mue like provisions
grant issued previously to the first day of January, one thousand - eaqe of eror an
eight hundred and sixty-three, in which there is any misnomer of the g5 v xo 1 47,
grantee, or misdescription of the land granted, and in every case where :
an instrument in writing has been or shall be so signed and enrolled
as aforesaid, stating therein the matters intended to be corrected, and
the name or description substituted or intended so to be, such name
or description shall be taken to have been inserted originally in the
grant and in every deed containing the erroneous name or description,
and such grant and every such deed shall operate and be construed
accordingly.

8. Any such instrument as aforesaid may be by separate writing Proof of instrument.
or be endorsed on the grant to which it relates, and it shall be zzid.s.s.
sufficient in any suit or action for the party adducing any such instru-
ment to prove its enrolment without showing compliance with any
other provision of the preceding section.

9. For any of the purposes contemplated by the five last Cases may be
preceding sections or any of them, the Governor may cause inquiry to i
be made as to the interests of any person who may be affected or who claims to grants.
represents that he will be affected by any proposed new description or Z%. s. 9.
correction of any error as aforesaid before the Commissioners for

claims
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claims to grants of land appointed under Part II of this Act, and

may refer accordingly any application for any such instrument as

aforesaid, and any claim or caveat in opposition thereto, for the report

thereupon of such Commissioners at the cost of the parties as in the .
case of persons applying for or entering a caveat against the issue of
a grant, and such Commissioners shall thereupon have power to
summon and examine the parties and all witnesses where evidence
may be deemed necessary, and to report to the Governor upon the
matters as fully and in the same manner as upon an inquiry authorised
in terms by Part IT of this Act.

Conditions in grants.

10. (1) No title to the land shall be held bad either at law or Conditions in grants.
equity by reason of the breach or non-performance of any condition 22 Vie. No.1, 5. 10.
contained in the Crown grant of such land, in any case where it 24 Vic. Xo.3,s.1.
appears by any proclamation or by writing under the hand of the
Governor, countersigned by the Minister for Lands, that no pro-
ceedings will be at any time taken on behalf of the Crown for avoiding
the grant by reason of such breach or non-performance.

(2) Every such proclamation may be in general terms
applying to all conditions, or may be limited to conditions of particular
classes, or a particular class of cases only.

11. In every case where, before the first day of July, one Protection to tond
thousand eight hundred and fifty-eight, any Crown grant of land was]jj’;g:;;};;‘:g;;
issued containing a proviso purporting to reserve or hold harmless the claiming against
rights of all parties other than the grantee, such proviso shall as against %ﬁ"l’;fi‘ffrs D
every bond fide purchaser or mortgagee for valuable consideration g2 vie. No. 1, s. 11
(whether before or after the passing of this Act), without actual
notice of some adverse claim and against all persons claiming under
such purchaser or mortgagee, be inoperative and void.

12. In all other cases of land granted previously to the first pyotection to 2ond
day of July, one thousand eight hundred and fifty-eight, and being/ide purchaser from y
on such date in the possession of the grantee, his heirs or assigns, the ?;3 e: ’lnzpossessm'
rights of all parties claiming adversely to such grantee by matter
before the date of the grant shall, as against every bond fide purchaser
or mortgagee for valuable consideration without actual notice of the .
adverse claim, and against all persons claiming under such purchaser or
mortgagee, be barred and extinguished both at law and in equity.

18. In every case of land granted by the Crown between the The like in certain
thirtieth day of June, one thousand eight hundred and fifty-eight, and other cases.
the first day of January, one thousand eight hundred and sixty-three, ade
the rights of all parties claiming the same land, adversely to the grantee
by matter before the date of the grant, shall as against every bond
Jide purchaser or mortgagee for valuable consideration, without actual

notice
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notice of the adverse claim, and against all persons claiming under
such purchaser or mortgagee, be barred and extinguished both at law

and in equity, whether there be such a proviso or reservation as afore-

said in the grant or not.

14. (1) Every promise made previously to the first day of July, Proclamations
one thousand eight hundred and fifty-eight, by any Governor of New PTG Svomi
South Wales, of a grant of land in fec to any person shall (except g5 vic, No. 1, s. 14.
as against the Crown) be deemed to have conferred upon him an
interest in such land, devisable by will or alienable by contract, in
like manner as equitable estates in land are devisable or alienable.

(2) Every such promise may be evidenced by any procla-
mation, or by writing under the hand of the Governor or Colonial
Secretary, or by recital or statement in any Crown grant.

(3) This section shall not prejudice or affect the title of
any person in possession of the land uander any Crown grant, or
claiming adversely to the person first referred to, his heirs, executors,
administrators, or assigus.

Lands of Crown deblors.

15. (1) For the protection of purchasers and mortgagees under Lands of debtors or

Crown debtors or accountants to the Crown, the Auditor-General may ggeountants to the
at any time take and pass the accounts of any such debtor oraccountant, 73, . 16,

and upon satisfaction thereof may certify the same under his hand,

and thereupon the Governor may, by writing, under his hand, counter-

signed by the Colonial Secretary or Colonial Treasurer, release all or

any of the lands of such debtor or accountant in respect of all claims

of the Crown against him up to the date of such release.

(2) LEvery such release shall have the effect of an absolute
discharge of all the then lands of such debtor or accountant, or of the
particular lands specified, as the case may be, in the hands of any lond
Jide purchaser or mortgagee in respect of such claims.

PART II.
Claims to grants of land.

16. (1) The Governor may issue onc or more Commission Or Appointment of
Commissions under the Great Seal as the same may become necessary, Commissioners for
and may thereby nominate and appoint three or more persons to be i
 Commissioners for examining and reporting upon claims to grants of 5 Wm: 1v, No. 21,
land within the Colony of New South Wales,” and one of the said®"
persons shall be appointed by the Governor to be President of the
said Commission.

(2)
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(2) The said Commissioners, or any two of them, of whom Powers of Commis-
the President shall be one, shall have full power and authority to hear, sioners.
examine, and report upon all applications for grants of land under
the Great Seal that may be referred to them under and by virtue of
the provisions of this Act.

(3) Each of the said Commissioners shall, before proceed- Oaths.
ing to act as such, take and subscribe before one of the Judges of the
Supreme Court the oath set forth in the Second Schedule to this Act, Second Schedule.
and the Colonial Secretary shall cause the said oaths so subseribed
to be recorded in his office.

(4) The Commissioners appointed under the Act fifth
William IV number twenty-one, and in office at the passing of this
Act shall continue to be Commissioners under this Act without
reappointment and without taking the abovementioned oath, and shall
have and exercise the same powers and cuties in all respects as if
they had been appointed under this Act and had taken the said oath.

17. (1) The Governor may appoint some person to perform the Appointment of
duties of Secretary to the said Commissioners. Se;;;i“{‘; IR

(2) The Secretary shall, before exercising any of the dutiess.z. =
of his office, take and subscribe before one of the Judges of the Supreme Oath.

Court the oath set forth in the Third Schedule to this Aect, and the Third Schedule.
Colonial Secretary shall cause the said oath so subseribed to be
recorded in his office.

(3) The Secretary appointed under the Act fifth William
IV number twenty-one, and in office at the passing of this Act, shall
continue to be Secretary under this Act without reappointment and
without taking the said oath, and shall have and exercise the same
powers and duties in all respects as if he had been appointed under
this Act and had taken the said oath.

18. (1) The Governor may, as often as to him seems fit, refer Governor as often as
the claims of all persons to have grants of land in due form of law heshallsee fitto
executed to them, in virtue and in performance of the promise of any grants of land to
Governor for the time being, to the said Commissioners, to the end that Commissioners.
all such claims may be duly examined and reported upon for the 7% * 3
information and guidance of the Governor.

(2) The said Commissioners, or any two of them, of whom
the President shall be one, shall proceed to hear, examine, and report
thereon in manner hereinafter mentioned.

(3) Nothing herein contained shall authorise the said
Commissioners to receive or report upon any claims but such as are
referred to them by the Governor as aforesaid.

19. (1) In hearing and examining all claims to grants as afore- Commissioners to be
said the said Commissioners shall be guided by the real justice and flf;ﬂig fgdtg‘;o‘:“l
good conscience of the case without regard to legal forms and conscience of the

solemnities, ©**¢
Tbid, 5. 4.
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solemnities, and shall direct themselves by the best evidence that they
can procure, or that is laid before them, whether the same be such
evidence as the law would require in other cases or not.

(2) If the Commissioners, or any two of them, are satisfied
that the person claiming such lands or any part thereof is entitled in
equity and good conscience to hold the said lands and to have a grant
thereof made and delivered to such person under the Great Seal, they
shall report the same and the grounds thereof to the Governor
accordingly, and shall set forth the situation, measurement, and
boundaries by which the said lands shall be described in every such
grant.

(3) Nothing herein contained shall be held to oblige the
Governor to make and deliver any such grant as aforesaid unless he
deems proper so to do.

20. The meetings of the Commissioners shall be holden at such Meetings of the
place as the Governor from time to time appoints, and the g‘s;n“?“‘;“‘:‘ i,
Commissioners shall proceed with all due dispateh to investigate and ¢ 5" ”
report upon the claims referred.

21. (1) The Commissioners, upon receiving any such claim for Power of
report as aforesaid, may appoint a day by notice ‘in the Gazette fommmamR.
for hearing such claim, and may issue summonses requiring all 734, s 6.
such persons, as are therein named, to appear before the Com-
missioners at the day and time therein appointed to give evidence
as to all matters and things known to any such person respecting any
claim as aforesaid, and to produce in evidence all deeds, instruments,
or writings in the possession or control of any such persons which
they mloht by law be required and compelled to give evidence of or
to produce in evidence in any cause respecting the like matters
depending in the Supreme Court, in so far as the evidence of such
persons and the production of such deeds, instruments, and writings are
necessary for the due investigation of any such claim as aforesaid
depending before the Comamissioners.

(2) All such evidence shall be taken down in writing in the Taking of evidence.
presence of the witnesses respectively giving the same, and shall at
the time be signed by them or, in case of their refusing or being
unable to sign, by the Secretary to the Commissioners; and all such
evidence shall be given on oath, which oath the Commissioners shall
administer to every person appearing before them to give evidence.

(3) Any person taking a false oath in any case wherein False swearing to be
an oath is required to be taken by this Act shall be deemed guilty of poguryl
perjury, and being thereof duly convicted shall be liable to such pains
and penalties as any person convicted of perjury is subject and liable to.

22. (1) Whenever any person, who is duly summoned to give witnesses not
evidence before the Commissioners as aforesaid, his reasonable expenses a}’fpe‘"‘“g 'y

. . . . . refusing to giv
having been paid or tendered and not having any lawful impediment evidence.
‘wllowed 1%id. 5. 7.
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allowed by the Commissioners, fails to appear at the time and place

specified in such summons, or after appearing refuses to be sworn or »
to answer any lawful question, or to produce any deed, instrument, or ’
writing which he may lawfully be required to produce, or without .
leave obtained from the Commissioners w ilfully withdraws from
further examination, then, and in every such case, the Commissioners
shall cause such default, or refusal, or wilful withdrawing to be
certified in writing.

(2) The person at whose instance or on whose behalf such
summons as aforesaid was issued may thereupon take out the process
of the Supreme Court for summoning such last-mentioned person to
appear before the said Court at the time therein specified summarily,
to show cause why he should not be attached, fined, or imprisoned for
such default, refusal, or wilful withdrawing as aforesaid.

(3) If such person having such last- mentioned summonsduly
served upon him fails at the time ‘therein specified to show cause for
his said default, refusal, or withdrawing, to the satisfaction of the said
Court, the said Court on proof by the 1'et1u‘n of the officers serving the

same, or by affidavit of the due service of the said summons to give
evidence and of the said summons to show cause, and on productlon
of a copy of the said certificate under the hand of the Secretary of the
Commissioners, may grant a warrant to apprehend the person so failing
to show cause, and may commit him to prison, and there to remain
without bail until he submits to be sworn and to answer all such
questlons, and to produce all such deeds, instruments, or writings as
aforesaid in so far as is lawfully required of him, and further may set
such fine upon such person as the said Court thinks meet, and unless
the same is forthwith paid may grant process for levying the amount
thereof upon the property of such person.

(4) Every such fine or the amount thereof which is levied,
shall forthwith be paid to the chief clerk of the said Court, and the
said chief clerk shall forthwith out of the amount of such fine pay to
the person at whose instance the sentence imposing the fine was -
obtained the expenses incurred in summoning the person fined and in
obtaining such sentence as taxed by the said chief clerk, and shall
account for and pay over the residue of such fine in like manner as he
is by law required and directed to account for and pay over fees or
fines received by him as chief clerk of such Court.

23. All mortcrawes and judgments which would have bound the Efect of mortgages

said lands or any part of them in case grants thereof had been given ?Eiclt‘:gﬁ’gf;‘:: Prior
under the Great Seal, before such mortwwes or judgments were made 5 Wm. IV, No. 21,
or given, shall have the same force and effect with respect to such s.s.
,lands after grants thereof have been made and delivered in pursuance
of the provisions of this part of this Act as if the same had been
made and delivered previous to the dates of such mortgages or
judgments as aforesaid, any law to the contrary in anywise Totwith-
standing. . 24.
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24. (1) The Commissioners shall respectively receive for their Remuneration of
own use, for every final report made by them in the manner and form Commissioners.
prescribed by this part of this Act upon any claim to a grant of land,® Vie: No- 11L& 2.
the sum of two guineas.

(2) The Secretary to the Commissioners shall receive, forand Secretary.
every case referred to the Commissioners, the sum of two pounds.
(3) The sums aforesaid shall be the whole remuneration of
the Commissioners and their Secretary in respect of their offices, and
the Governor shall by warrant under his hand direct such sums to be
paid out of the Treasury.

25. (1) There shall be paid to the Secretary of the Commissioners, Fees to be taken by
by every person making a claim to a grant of land, which is referred goreiemte
by the Governor to the Commissioners for examination as hereinbefore oy, Sehedulo.
iz provided, the several fees specified in the Fourth Schedule to this s wm. 1v No. 21,

ct. 5. 10.

(2) The Secretary shall duly account for the fees so paid to
him as aforesaid, and shall pay the same into the hands of the Colonial
Treasurer on the last day of every month. to be appropriated to
public uses.

(3) The Commissioners, or any two of them, of whom the
President shall be one, may admit any poor person to appear and
prosecute his claim as aforesaid without the payment of any fees if it
appears to the Commissioners that such person is poor and not in a
condition to pay the same.

PART III.

The conveyance and assignment of property.
Acknowledgment of deeds.

26. (1) Every deed, conveyance, or other instrument in writing Deeds executed by
made and executed by any married woman prior to the first day of ?:;?:grv;:]m?mon
January, one thousand eight hundred and forty-four, of and concerning of the 6th March,
any lands, tenements, or hereditaments situated in New South Wales, 1819 valid.
and acknowledged in the form and manner appointed and directed by ? Vi No- 16.s. 16.
the proclamation of the Governor bearing date the sixth day of March,
one thousand eight hundred and nineteen (a true copy whereof is set
forth in the Sixth Schedule of this Act), shall be and be taken to be valid Sixth Schedule.
and effectual to pass and convey all the right, title, and interest
of such married woman to and in all such lands, tenements, or
hereditaments intended to be alienated and conveyed by such deed or
other instrument.

c17—B (2)
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(2) Any deed in due form of law, made and executed by Acknowledged deeds
any party from whom any estate, right, title, or interest in any lands, e
tenements, or hereditaments 51tu'1ted in New South Wales, is or may 7 vic, No. 16, s. 16.
be intended to be passed, and duly acknowledged by such party in the
manner hereinafter provided, shall be as valid “and effectual to pass all
the estate, right, title, interest, and claim of the respective parties to
such deed, in or to all and every such lands, tenements, or hereditaments
in such deed mentioned and intended to be conveyed, and to transfer
and convey the same to the grantee, bargainee, or other person therein
mentioned, his heirs and assigns for ever, according to the several
estates and interests by such deed conveyed and limited as if a fine
with proclamations had been levied, or a common recovery suffered, of
such lands, tenements, or hereditaments, or as if such lands, tenements,
or hereditaments intended to be conveyed had been conveyed by the
firmest and most regular deeds, conveyances, and instruments.

(3) All deeds shall be deemed to be and to have been duly Who may take
acknowledged when the acknowledgment has been or purports to haye "ekeoiedgments
been received and certified as follows,

(«) in New South Wales by— Ttid. ss. 16, 17.
(i) any Judge of the Supreme Court; or 13 Vie. No 45, 5. 8,
(i) the Registrar-General or his deputy; or bt ey

esh b ik . 22 Vie. No. 1, s. 21.
(iii) any commissioner of the Supreme Court authorised to OO

take affidavits and not residing within five miles of the city in NewSouth Wales;
of Sydney; or
(iv) any person authorised by a commission under the hand
and seal of the Judges of the Supreme Court, or any of
them, to take and receive acknowledgments for the purposes
of this Act; or
(6) in any part of Her Majesty’s dominions other than New South in other parts of Her
Wales by_" Majesty’s dominions;
(i) any Judge exercising jurisdiction in such part; or
(ii) the Mayor or Chief Magistrate of any city or town in such
part; or
(ii1) any commissioner of the Supreme Court of New South
Wales for taking affidavits; or
(¢) in any foreign country by— in foreign countries ;
(i) the British Consul or Vice-Consul; or
(ii) any commissioner of the Supreme Court of New South
Wales for taking affidavits.

(4) If a married woman is a party to any such deed she Course to be pursned
shall be examined privately and apart from her husband by the person ¥hensrrod voman
before whom such acknowledgment is made as aforesaid, and shzﬂl?h}; No. 16, s. 16.
confess that she executed the same freely and voluntauly and without

the fear, menace, or coercion of her husbhand,
(3)
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(5) Every such acknowledgment and confession shall be Certifieate of person
certified as aforesaid under seal or otherwise by the person before ‘eking acknowledg:
whom the same is made, and such certificate shall be endorsed or
affixed to the deed, and shall be in the form or to the effect of the g senedute.
form in the Fifth Schedule to this Act, and shall be deemed and taken as y vic. xo. 16, s. 16.
sufficient proof of every such acknowledgment or confession as gchedute A.
aforesaid. 22 Vic. No. 1, 5. 21,

(6) Every deed affecting or intended to affect land in New Validation of
South Wales, which has been executed by any married woman or ;ﬁi“;ﬁledgments.
tenant in tail, and which purports to have been acknowledged by such 734, s. 0.
woman or tenant before some person having authority in that behalf,
shall be valid and effectual in its intended operation to all intents and
purposes, notwithstanding that the acknowledgment endorsed on such
deed may not have been taken or certified in due form.

(7) No such acknowledgment shall be taken before the
person employed to prepare the deed acknowledged, or before a person
being a party thereto.

(8) This section shall not prejudice the rights of any person
under any decree, order, or judgment of any Court of competent
jurisdiction made prior to the passing of this Aet, or in any suit,
action, or other judicial proceeding pending at the passing of this Act.

27. The original instrument to which any such acknowledg- Acknowledgment of
ment as aforesaid relates shall be produced to the person before whom deeds where b
the same is made, and in case such instrument appears to have been , vy, xo. 16, 5. 18.
executed by any party unable to write, such person shall refuse to
complete such acknowledgment by certifying the same, unless the
execution by such party is attested by some justice of the peace,
barrister, attorney, or notary public other than the person by whom
such instrument has been prepared, whose attestation shall contain a
certificate that the contents of such instrument were previously
explained to the party so unable to write, and that the nature and
effect thereof were, at the time of such attestation, to the best of the
belief of such justice of the peace, barrister, attorney, or mnotary
public understood by such party.

28. (1) When any deed acknowledged as aforesaid is received Fees payable.
into the office of the Registrar-General for registration, or when any yivia NG 4 . 39,
deed is acknowledged as aforesaid before the Registrar-General or his zo’vfc .
deputy, the Registrar-General or his deputy shall demand and take s
for every acknowledgment before whomsoever made the sum of
ten shillings.

(2) The moneys so received shall be regularly accounted
for and paid over by the Registrar-General to the Treasury.

(3) Every .commissioner for taking affidavits and every
commissioner for taking acknowledgments appointed under this Act
(except at Sydney) may demand and have for his own use for the

taking
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taking and certifying by him as aforesaid of every acknowledgment
under this Act the sum of five shillings, which shall be paid in
addition to the sum of ten shillings payable to the Registrar-General
or his deputy as aforesaid. s

Validation of voluntary settlements.

29. (1) Notwithstanding anything in the Act twenty-seventh voluntary settlement
Elizabeth chapter four contained, no settlement of land duly registered g l2ndnot tote
under the Registration of Deeds Act 1897 or any Act thereby repealed, 55 vi. xo, 8, 5. 1-3
or under the Real Property Act or any Act amending or consolidating
the same, shall, in favour of a purchaser taking under any contract,
deed, or other instrument made subsequent to such registration, be
deemed fraudulent by reason only that such settlement was not made
for valuable consideration.

(2) The word ‘“settlement” in this section shall include rnterpretation of
conveyance, assignment, lease, mortgage, charge, limitation of uses, “settlement.”
declaration of trusts, transfer, and other instruments creating or 7% ® 2
transferring any estate or interest in land, whether under the provisions
of the Real Property Act, or otherwise.

(3) This section shall not affect the rights of any purchaser Rights of purchasers
under any contract, deed, or other instrument entered into or made Breviously tothe '
before the thirtieth day of December, ove thousand eight hundred and not affected. =~
ninety-one. Ibid. s.4.

Purchase of reversionary interests.

80. (1) No purchase made bond fide and without fraud or No purchase of
unfair dealing of any reversionary interest in real or personal estate reversionary interest

. made bond fide to be
shall hereafter be opened or set aside merely on the ground of under set aside merely on

value. the ground of under

cord €6 P = . . . value.
(2) The word “ purchase’” in this section shall include v xo.23,e.1,2.

every kind of contract, conveyance, or assignment under or by which
any beneficial interest in any kind of property may be acquired, and
the words “reversionary interest”’ shall include any estate or interest
in remainder or expectancy.

Deeds of feoffment.

81. The due registration in the office of the Registrar-General Registration of deed
of any deed of feoffment executed since the first day of January, one o feofiment
thousand eight hundred and forty-four, or hereafter executed, shall of scisin. %
operate as and be for all purposes equivalent to livery of seisin as to 7 Vic. No. 16, s. 25.
the lands and hereditaments comprised in and intended to be conveyed
by such deed of feoffment, the same in all respects as if there had been
livery of seisin actually made and given of the same lands and here-
ditaments in the most valid and effectual form and manner.

Releases.
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Releases.

82. Every deed or instrument of release executed after the Release cquivalent to
passing of this Act shall be as effectual as if the releasing parties who Yoo st nteaty
have executed the same had also executed a lease or bargain and sale? Vie- ¥o- 16, e 26.
for a year for giving effect to such release, although no such lease or
bargain and sale has been executed, and the recital or mention of a
lease or bargain and sale in a release executed before the first day of
January, one thousand eight hundred and forty-four, shall be con-
clusive evidence of the execution of such lease or bargain and sale.

Future and contingent uses.

83. Where by any instrument, whether executed before or after Provision for cases of
the passing of this Act, any hereditaments are limited to uses, all uses [utureand contingent
thereunder whether expressed or implied by law, and whether ,5v. o 19 4 10
immediate or future or contingent or executory or to be declared under e Al
any power therein contained, shall take effect when and as they arise
by force of and by relation to the estate and seisin originally vested in
the person seised to the uses, and the continued existence in him or
elsewhere of any seisin to uses or scinlilla juris shall not be deemed
necessary for the support of or to give effect to future or contingent
or executory uses, nor shall any such seisin to uses or scintilla juris
be deemed to be suspended or to remain or to subsist in him or
elsewhere.

Assignment of personalty to self and another.

84. Any person may assign personal property now by law Assignment of
assignable, including chattels real, directly to himself and anotherPerensltytoselfend
person by the like means as he might assign the same to another. Ihid. s. 22,

Ezecution of powers.

85. (1) A deed hereafter exccuted in the presence of and Mode of execution
attested by two or more witnesses in the manner in which deeds are o Dawen.
ordinarily executed and attested shall, so far as respects the execution gt
and attestation thereof, be a valid execution of a power of appoint-
ment by deed or by any instrument in writing not testamentary, not-
withstanding it has been expressly required that a deed or instrument
in writing made in exercise of such power should be executed or
attested with some additional or other form of execution or attestation
or solemnity.

(2) This provision shall not operate to defeat any direction
in the instrument creating the power that the consent of any par-
ticular person shall be necessary to a valid execution, or that any act
shall be performed in order to give validity to any appointment having
no relation to the mode of executing and attesting the instrument.

(3)
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(3) Nothing herein contained shall prevent the donee of
a power from executing it conformably to the power by writing or
otherwise than by an instrument executed and attested as an ordinary
deed, and to any such execution of a power this provision shall not .
extend.

86. (1) Where, under a power of sale, a bond fide sale is made Sale under power not
of an estate with the timber thereon, or any other articles attached o besveidedby
thereto, and the tenant for life, or any other party to the transaction, payment to tenant
is by mistake allowed to receive for his own benefit a portion of the ! i
purchase money as the value of the timber or other articles, theZ2® Vi Ne-1%s 12
Supreme Court in its equitable jurisdiction, upon any claim or appli-
cation in a summary way as the case may require or permit, may
declare that upon payment by the purchaser or the claimant under
him of the full value of the timber and articles at the time of sale,
with such interest thereon as the said Court directs, and the settlement
of the said principal, moneys, and interest under the direction of the
said Court upon such parties as in the opinion of the said Court are
entitled thereto, the said sale ought to be established.

(2) Upon such payment and settlement being made accor-
dingly the said Court may declare that the said sale is valid, and there-
upon the legal estate shall vest and go in like manner as if the power
had been duly executed.

(3) The costs of the said application as between solicitor
and client shall be paid by the purchaser or the claimant under him.

PART 1V.
Leases and sales of settled estates and estates of infants. ;

Interpretation of terms used.
37. (1) The word * settlement” as used in this part of this Act Interpretation of

shall signify any Act of Parliament, deed, agreement, will, or other cttement” and
instrument, or any number of such instruments, under or by virtue of 54 vic, no. 20, 5. 2.
which any hereditaments or any estate or interest in land stand for

the time being limited to or in trust for any persons by way of

succession, including any such instruments affecting the estates of any

one or more of such persons exclusively.

(2) The term ¢ settled estates’” as used in this part of this
Act shall signify all hereditaments of any tenure, and all estates or
interests in any such hereditaments which are the subject of a settle-
ment. (3)
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(8) For the purposes of this part of this Act a tenant
in tail after possibility of issue extinct shall be deemed to be a tenant
for life.

(4) All estates or interests in remainder or reversion not
disposed of by the settlement and reverting to the settlor or descending
to the heir of a testator or passing to his personal representatives or
next of kin under the law relating to the descent and distribution of
the real estate of intestates shall be deemed to be estates coming to
such settlor, heir, personal representative, or next of kin under and by
virtue of the settlement.

(5) Land and any estate or interest therein which is the
subject of a settlement is for the purposes of this part of this Act
settled land.

(6) In determining what are settled estates within the
meaning of this part of this Act the Court shall be governed by the
state of facts and by the trusts or limitations of the settlement at the
time of the said settlement taking effect.

(7) Where a person in his own right seised or beneficially
entitled to land for an estate in fee simple or for any leasehold interest
at a rent is an infant, such land or leasehold interest shall be deemed
to be settled estate within the meaning of this part of this Act.

(8) The expression “The Court” in this part of this Act Interpretation of

¥ o e . Sadiiiet o “The Court.”
shall mean the Supreme Court in its equitable jurisdiction. 50 Vic. No. 20, 5. 8.

(9) For the purposes of this part of this Act a person renantsfor life tobe
shall be deemed to be entitled to the possession or to the receipt of the deemed entitled not-
rents and profits of settled land, although his estate may be charged or brances. y
encumbered either by himself or by the settlor or otherwise howsoever 7zid. s. 47.
to any extent, but the estates or interests of the parties entitled to any
such charge or encumbrance shall not be affected by the the acts of
the persons entitled to the possession or to the receipt of the rents and

profits as aforesaid unless they concur therein.

Leases.

88. The Court may, if it deem it proper and consistent with a The Court’s power
due regard for the interests of all parties entitled under the settlement ol i g
and subject to the provisions and restrictions in this part of this Aot ERA
contained, authorise leases of any settled estates or of any rights or
privileges over or affecting any settled estates for any purpose whatso-
ever whether involving waste or not, provided the following condiiions
be observed :—
(1) Every such lease shall be made to take effect in possession. at Tem of lease.
or within one year next after the making thereof, and shall
be for a term of years not exceeding for an agricultural or
occupation
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occupation lease ten years, and for a mining lease forty years,
and for a repairing lease fifteen years, and for a building
lease thirty years.

(2) (@) On every such lease shall be reserved the hest rent or Rent.
reservation in the nature of rent, either uniform or not,
that can be reasonably obtained, to be made payable half-
yearly or oftener, without taking any fine or other benefit
in the nature of a fine.

() In the case of a mining lease a nominal renf, or any

smaller rent than the rent to be ultimately made payable,
may, if the Court thinks fit so to direct, be made payable
during all or any part of the first five years of the lease.

(¢) In case of a mining lease, the rent reserved may be in part

by way of royalty on the minerals raised, or on the gross
or net produce thereof. ,

(3) (¢) Where the lease is of any earth. cozl, stone, or mineral, Leases of minerals,
a certain portion of the whole reni or paymeni reserved &
shall be from time to time set aside and invested as here-
inafter mentioned, namely, when and so long as the person
for the time being entitled to the receipt of such rent is a
person who, by reason of his estate or by virtue of any
declaration in the settlement, is entitled to work such
earth, coal, stone, or mineral for his own benefit one-fourth
part of such rent, and otherwise three-fourth parts thereof.

(6) In every such lease sufficient provision shall be made to

insure such application of the aforesaid portion of the rent
by the appointment of trustees, or otherwise as the Court
deems expedient.

(4) Every wuch lease shall be by deed, and the lessee shallrLeases to be by deed.
executc a counterpart thereof.

(5) Every such lease shall contain a condition for re-entry on Condition for
non-payraent of the rent for a period of twenty-eight days ety
after it becomes due, or for some less period to be specified
in that behalf.

89. Subject and in addition to the conditions hereinbefore Leises may contain
mentioned, every such lease shall contain such covenants, conditions, special covenants.
and stipulations” as the Court deems expedient with reference to the 5 Vie: No-20, 2. 5.
special circumstances of the demise.

40. The power to authorise leases conferred by this part of this Parts of settled land
Act shall extend to authorise leases either of the whole or any parts of mey be leased.

the settled land, and may be exercised from time to time. Fhid:e. 6;

41. Any 1e::1$es, whether granted in pursuance of this part of Leases may be
this Act or otherwise, may be surrendered, either for the purpose of surendered and
R D) . renewed.

obtaining a renewal of the same or not ; and the power to authorise ..

leases
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leases conferred by this part of this Act shall extend to authorise new
leases of the whole or any part of the hereditaments comprised in any
surrendered lease.

42. The power to authorise leases conferred by this part of this Power to authorise
Act shall extend to authorise preliminary contracts to grant any such L‘iﬁ‘;fnf;a‘i?e"d B
leases, and any of the terms of such contracts may be varied in the contracts.”
leases. 50 Vie. No. 20, s. 8.

43. The power to authorise leases conferred by this part of this Modes in which
Act may be exercised by the Court, either by approving of particular asSs Ay be
leases or by ordering that powers of leasing in conformity with the 75, o
provisions of this part of this Act shall be vested in trusteesin manner
hereinafter mentioned.

44. When application is made to the Court either to approve What evidence to
of a particular lease or to vest any powers of leasing in trustees, the E;]}{ff’ﬁ‘l‘fﬁdt:" i
Court shall require the applicant to produce such evidence as it deems authorise leases.
sufficient to enable it to ascertain the nature, value, and circumstances Z%d. s. 10.
of the estate, and the terms and conditions on which leases thereof
ought to be authorised.

45. When a particular lease or contract for a lease has been After approval of
approved by the Court, the Court shall direct who shall execute the e Qo to
same as lessor, and the lease or contract executed by such person shall the lees .
take effect in all respects as if he was at the time of the execution 72i%. s 11.
thereof absolutely entitled to the whole estate or interest which is
bound by the settlement, and had immediately afterwards settled the
same according to the settlement, and so as to operate (if necessary)
by way of revocation and appointment of the use or otherwise as the
Court directs.

46. (1) Where the Court deems it expedient that any general Powe s of leasing
powers of leasing any settled estates conformably to this Act should Far Bapoutad,in
be vested in trustees, it may by order vest any such power accordingly, 7zid. s.12.
either in the existing trustees of the settiement or in any other persons,
and such powers when exercised by such trustees shall take effect in
all respects as il the power so vested in them had been originally
contained in the settlement, and so as to operate (if necessary) by way
of revocation and appointment of the use or otherwise as the Court
directs.

(2) In every such case the Court may impose any con-
ditions as to consents or otherwise on the exercise of such power, and
may also authorise the insertion of provisions for the appointment of
new ftrustees from time to time for the purpose of exercising such
powers of leasing as aforesaid.

47. On any lease of land any earth coal, stone, or mineral may Mineals may be
be excepted, and any rights or privileges may be reserved, and the bt from
lessee may be required to enter into any covenants and submit to any zzia. s. 15.
restrictions which the Court may deem advisable.

¢17—C Suales




Act No. , 1898, 18

Conveyancing and Law of Property.

Sales and dedications.

48, (1) The Court may, if it deems it proper and consistent Court may authorise
with a due regard for the interest of all parties entitled under the fle of setiled
settlement and subject to the provisions and restrictions in this part of 5, vi. xo. 20, 4. 13.
this Act contained, from time to time authorise a sale of the whole or
any parts of any settled estates.

(2) Every such sale shall be conducted and confirmed in
the same manner as by the rules and practice of the Court for the time
being is or shall be required in the sale of lands sold under a decree of
the Court.

(3) The Court may authorise any’such sale to be conducted
out of Court upon such terms and conditions and subject to such
restrictions as to the Court may seem fit.

49. When any land is sold for building purposes the Court may consideration for_
allow the whole or any part of the consideration to be a rent issuing jandseld forhuding
out of such land which may be secured and settled in such manner as rent.

the Court approves. Itid. s. 14,

§0. On any sale of land any earth, coal, stone, or mineral may Minerals, &c., may be
be excepted, and any rights or privileges may be reserved, and the ;’;‘fzpte‘llf“’m "
purchaser may be required to enter into any covenants or submit to """ * ™
any restrictions which the Court may deem advisable.

61. The Court may, if it deems it proper and consistent with a cowt may authorise
duc regard for the interests of all parties entitled under the settlement dedication of any o
and subject to the provisions and restrictions in this part of this Act forstreets, roads, and
contained, from time to time direct that any part of any settled estates °ther works.
be laid out for streets, roads, paths, squares, gardens, or other open L ety
spaces, sewers, drains, or watercourses either to be dedicated to the
public or not, and the Court may direct that the parts so laid out shall
remain vested in the trustees of the settlement or be conveyed to or
vested in any other trustees upon such trusts for securing the con-
tinued appropriation thereof to the purposes aforesaid in all respects,
and with such provisions for the appointment of new trustees when
required as by the Court are deemed advisable.

52. (1) Where any part of any settled estates is directed to be 4s to laying out and
laid out for such purposes as aforesaid, the Court may direct that any mkingandexeeuting
such streets, roads, paths, squares, gardens, or other open spaces, sewers, streets, roads, and
drains, or watercourses, including all necessary or proper fences, ‘e’ill’fo;:‘eg'gﬁef:&
pavings, connections, and other works incidental thereto, respectively ;z:s o 17.
be made and executed, and that all or any part of the expenses in
relation to such laying out, and making and execution, be raised and
paid by means of a sale or mortgage of or charge upon all or any part
of the settled esfates, or be raised and paid out of the rentsand profits
of the settled esiates, or «ny part thereof, or out of any moneys or

investments
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investments representing moneys liable to be laid out in the purchase

of hereditaments to be settled in the same manner as the settled estates,

or out of the income of such moneys or investments, or out of any
5 accumulations of rents, profits, or income.

(2) The Court may also give such directions as it may
deem advisable for any repair or maintenance of any such streets,
roads, paths, squares, gardens, or other open spaces, sewers, drains, or
watercourses, or other works out of any such rents, profits, income, or
accumulations during such periods of time as to the Court seems
advisable.

63. On every sale or dedication to be effected as hereinbefore How sales and
mentioned the Court may direct who shall execute the deed of convey- Saliontions o 3 b
ance, and the deed executed by such person shall take effect as if the direction of the
settlement had contained a power enabling such person to effect such ot
sale or dedication, and so as to operate if necessary by way of reyoca- * Vic: ¥o-20.s.18.
tion and appointment of the use or otherwise as the Court directs.

Applications to the Court and parties thereto.

64. Any person entitled to the possession or to the receipt of Application by
the rents and profits of any settled estates for a term of years Pikitiom to grarise
determinable on his death or for an estate for life or any greater estate, this Aet. 4
and also any person entitled to the possession or to the receipt of zzi. . 19.
the rents and profits of any settled estates as the assignee of any
person who, but for such assignment, would be entitled to such settled
estate for a term of years determinable with any life, or for an
estate for any life, or any greater estate may apply to the Court by
petition in a summary way to exercise the powers conferred hy this
part of this Act.

56. Subject to the exceptions hereinafter contained every with whose consent
application to the Court must be made with the concurrence or ;‘ﬂ‘;gfl‘c““’“ to
consent of the following parties, namely :— i, 0. 0.

d (1) Where there is a tenant in tail under the settlement in
existence and of full age then the parties to coneur or consent
shall be such tenant in tail, or if there is more than one
such tenant in tail, then the first of such tenants in tail
and all persons in existence having any beneficial estate or
interest under or by virtue of the settlement prior to the
estate of such tenants or tenant in tail, and all trustees having
any estate or interest on behalf of any unborn child prior to
the estate of such tenant in tail.

(2) And in every other case the parties to concur or consent
shall be all the persons in existence having any beneficial
estate or interest under or by virtue of the settlement, and
also all trustees having any estate or interest on behalf of
any unborn child. 56,
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56. Where an infant is tenant in tail under the settlement, the Cowt may dispense
Court may dispense with the concurrence or consent of all or any of ;;“;;gg o yw 18
the persons entitled, whether beneficially or otherwise, to any estate estates.
or interest subsequent to the estate tail of such infant. 50 Vie. No. 20, s. 21.

57. (1) Where, on an application under this part of this Act, Notice to be given to
the concurrence or consent of any such person as aforesaid has not REr N do k.
been obtained notice shall be given to such person in such manner as the application.
the Court directs requiring him to notify within a time to be 7% = 22.
specified in such notice whether he assents to or dissents from such
application, or submits his rights or interests so far as they may be
affected by such application to be dealt with by the Court.

(2) Every such notice shall specify to whom and in what
manner such notification is to be delivered or left.

(3) In case no notification is delivered or left in accordance
with the notice, and within the time thereby limited, the person to or
for whom such notice has been given or left shall be deemed to have
submitted his rights and interests to be dealt with by the Court.

58. (1) Where, on an application under this part of this Act, Court may dispense
the concurrence or consent of any such person as aforesaid has not gt
been obtained, and in case such person cannot be found, or in case it stances and may if it
is uncertain whether he be living or dead, or in case it appears to the i s e,
Court that such notice as aforesaid cannot be given to such person zig, s. 23.
without expense disproportianate to the value of the subject matter of
the application, then and in any such case the Court may, either on
the ground of the rights or interests of such person being small or
remote, or being similar to the rights or interests of any other person,
or on any other ground, by order dispense with notice to such person,
and such person shall thereupon be deemed to have submitted his
rights and interests to be dealt with by the Court.

(2) In order to ascertain who are the persons having right
to assent or dissent, or submit as herein provided, the Court may
direct the Master in Equity to make enquiry in that behalf as in the
case of suits for partition, and the Master’s report shall, if approved by
the Court, be conclusive for the purposes of such application, and any
person having any interest who is not mentioned in the report, and
does not make claim to the Court before the order on such application
nas been made shall be deemed to have submitted his rights and
interests to be dealt with by the Court.

59, An order may be made upon any application notwith- S aay dlapetiee
standing that the concurrence or consent of any such Person as roud to the number
aforesaid has not been obtained or has been refused, but the Court and interests of
in considering the application shall have regard to the number of l;:r.im' g
persons who concur in or consent to the application and who dissent + e
therefrom, or who submit or are to be deemed to submit their rights
or interests to be dealt with by the Court, and to the estates or

interests
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interests which such persons respectively have or claim to have in the
estate as to which such application is made, and every order of the
Court made upon such application shall have the same effect as if all
such persons had been consenting parties thereto.

60. The Court may nevertheless give effect to any petition Ppetition may be
subject to and so as not to affect the rights, estate, or interest of any et wibout |
person whose concurrence or consent has been refused, or who has not of non.’consen'iing
submitted or is not deemed to have submitted his rights or interests Pertics .
to be dealt with by the Court, or whose rights, estate, or interest R flen o
ought in the opinion of the Court to be excepted.

61. Notice of any application to the Court under this part of Notice of application
this Aet shall be served on all trustees who are seized or possessed of :‘r’ffci‘;”&‘ ey
any estate in trust for any person whose consent or concurrence to or 74 <. 2.
in the application is hereby required, and on any other parties who in
the opinion of the Court ought to be so served unless the Court thinks
fit to dispense with such notice.

62. Notice of any application to the Court under this part of Notice of application
this Act shall, if the Court so directs but not otherwise, be inserted in }l"e:ﬁlf‘q'}‘)fl" i Court
such newspapers as the Court directs, and any person, whether direct.
interested in the estate or not, may apply to the Court by motion for 7%i. s 27.
leave to be heard in opposition to or in support of any application
which may be made to the Court under this part of this Act, and the
Court is hereby authorised to permit such person to appear and be
heard in opposition to or in support of any such application on such
terms as to costs or otherwise and in such manner as it thinks fit.

The application and investnent of moneys.

68. All money to be received on any sale cffected under the Payment and appli-
authority of this part of this Act, or to be set aside out of the rent or C‘ﬁf:f;‘g"f]gz“si‘lsz
payments reserved on any lease of earth, coal, stone, or minerals as or set aside out of
aforesaid may, if the Court thinks fit, be paid to any trustees of whom £t
it shall approve, or otherwise the same shall be paid into Court il
ex parte the applicant in the matter of this part of this Act, and such
money shall be invested, deposited, or otherwise applied as the Court
shall from time to time direct in some one or more of the following
modes, namely—

(«) In investment in Government securities, or on other securities
on which trustees are by law authorised to invest trust moneys,
or on which the trustees of the settlement are by the settle-
ment authorised so to invest :

' Provided that in case of investment in terminable
securities provision shall be made by way of sinking fund or
otherwise in respect of any premiums or discount so as to
secure the full capital for persons having remoter interests.

()
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(0) By deposit at interest in the Colonial Treasury or in any bank
as authorised by the present or any future rules of Court.

(¢) In discharge, purchase, or redemption of incumbrances
affecting the inheritance of the settled land or other the
whole estate the subject of the settlement, or affecting any
other hereditaments subject to the same uses or trusts.

(d) In purchase of the reversion in fee of any part of the settled
land being leasehold land for years or life or years determin-
able on life.

(e) In purchase of land in fee simple, or of leasehold land held
for sixty years or more unexpired at the time of purchase, to
e settled in the same manner as the hereditaments in respect
of which the money was paid, or as near thereto as the
different nature of the property purchased may admit.

(f) In payment to any person becoming absolutely entitled or
empowered to give an absolute discharge.

(9) In payment of costs, charges, and expenses of or incidental
to the exercise of any of the powers, or the execution of any
of the provisions of this part of this Act.

() In any other mode in which money produced by the
exercise of a power of sale in the settlement is applicable

thereunder.

64. Capital money arising under this part of this Act while Transmission and
remaining uninvested or unapplied, and securities on which an invest- ﬂf;:égfm“ e e
ment of any such capital money is made shall, for all purposes of 50 vie, No, 20, s. 30.
disposition, transmission, and devolution be considered as land, and
the same shall be held for and go to the same persons successively in
the same manner and for and on the same estates, interests, and trusts
as the land wherefrom the money arises would, if not disposed "of,
have been held and have gone under the settlement, and the income of
such capital money and such securities shall be paid or applied as the
income of that land, if not disposed of, would have been payable or
applicable under the settlement.

65. The application of the money in manner aforesaid may, if Trostees may apply
the Court so directs, be made by the trustees (if any) without any 2;‘;2:{,§‘i;1"10f1‘;‘;‘;;1i_
application to the Court, or otherwise upon an order of the Court upon cation to Court.
the petition of the person who would have been entitled to the Z%d.s.31.
possession or the receipt of the rents and profits of the settled estates.

66. Until the money can be applied as aforesaid the same shall Until money can be
be invested as the Court directs in some or one of the investments in *Pplied o beinvested
which cash under the control of the Court is for the time being paid to parties
authorised to be invested, and the interest and dividends of such etitled:
investments shall be paid to the person who would have been entitled i bk
to the rents and profits of the land if the money had been invested in

the purchase of land.
67.
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67. Where any purchase money paid into Court under the Court may direct
provisions of this part of this Act shall have been paid in respect Of {5 ot leases
any lease for a life or lives or years, or for a life or lives and years, or or eTSreiond o4 Ay
any estate in lands less than the whole fee simple thereof, or of any <A N

x 1 50 Vie. No. 20, s. 33.

reversion dependent on any such lease or estate, the Court on the
petition of any party interested in such money may order that the
same shall be laid out, invested, accumulated, and paid in such manner
as the said Court may consider will give to the parties interested in such
money the same benefit therefrom as they might lawfully have had
from the lease, estate, or reversion in respect of which such money has
been paid, or as near thereto as may be.

Leases by tenants for life.

68. (1) Any of the following persons, that is to say— Teases by terarts for
(@) A person entitled either in his own right or in right of hislr‘;“_ :’f Se;;le‘l“t“‘“‘
wife to the receipt of the rents and profits of any settled ™™™
estates— -
(i) for an estate for any life ; or
(ii) for a term of years determinable with any life or lives; or
(iii) for any greater estate
(unless the settlement expressly declares that such person may not
make such demise) ; and
(h) A person entitled to the possession or to the receipt of theOrunsetled estates
rents and profits of any unsettled estates—
(i) as tenant in tail after possibility of issue extinct; or
(it) as tenant hy the courtesy ; or
(ii1) in right of a wife who is seised in fee,
may, without any application to the Court, demise the same or any
part thereof from time to time for any term not exceeding ten years,
to take effect in possession at or within one year next after the making
thereof.
(2) Every such demise shall be made by deed, and the Leases to be by feed
best rent that can reasonably be obtained shall be thereby reserved
without any fine or other benefit in the nature of a fine, which rent
shall be incident to the immediate reversion.
(3) Such demise shall not be made without impeachment Terms of lease.
of waste, and shall contain a covenant for payment of the rent, and
sach other usual and proper covenants as the lessor thinks fit, and
also a condition of re-entry on non-payment of the rent for a period
of twenty-eight days after it becomes due, or for some less period to
be specified in that behalf.
(4) A counterpart of every deed of lease shall be executed

by the lessee.
69.
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person granting the same.

Applications, §c., by persons under disability.

rupts or insolvents.

as aforesaid, without the special direction of the Court.

that she freely desires to make or consent to such application.

the separate use of such married woman independently of he
husband or not.

to the contrary notwithstanding.

to the same. (2)

(2) In the case of any tenant in tail who is an infant, or
lunatic, or an insanc or incapable person, or insane patient, no appli-
cation or consent to, or notification respecting any application may
be made or given by any guardian or committee, or other such persons

(2) Such examination shall be made whether the heredita-
ments which are the subject of the application are settled in trust for

(38) No clause or provision in any settlement restraining
anticipation shall prevent the Court from exercising, if it thinks fit,
any of the powers given by this part of this Act, and no such exercise
shall occasion any forfeiture, anything in the settlement contained to

24

69. Every demise anthorised by the last preceding section Against whom such
shall be valid against the person granting the same, and all other
persons entitled to estates subsequent to the estate of such person
under or by virtue of the same settlement if the estates be settled, and
in the case of unsettled estates against the wife of any husband grant-
ing such demise of estates to which he is entitled in right of such wife,
and against all persons claiming through or under the wife of the

leases shall be valid.
50 Vie. No. 20, s. 40.

70. (1) All powers given by this part of this Act and all Provisions as to
applications to the Court under this part of this Act, and consents to
and notifications respecting such applications, may be executed, made,
or given by, and all notices under this part of this Act may be given
to guardians on behalf of infants, and by or to committees or other
persons entrusted with the care, control, and management of their
estates on behalf of lunatics, insane or incapable persons or insane
patients, and by or to trustees or assignees of the property of bank-

infants, lunatics, &c.
Ihid, s. 42.

71. (1) Where a married woman applies to the Court or con-Married women
sents to an application to the Court under this part of this Act, she
shall first be examined apart from her husband touching her knowledge
of the nature and effect of the application, and it shall be asceriained

applying to the Court
consenting to be
examined apart from
her husband.

Tbid. s. 43.

72. (1) The examination of such married woman when resident Examination of
within the jurisdiction shall be made either by the Court or by
some solicitor duly appointed by the Court for that purposc, who residing within the
shall certify under his hand that he has examined her apart from her
husband and is satisfied that she is aware of the nature and effect of residing out of such
the intended application, and that she freely desires to make or consent

married women how
to be made when

jurisdiction of the
Court, and how when

jurisdiction,
1bid. s. 44.
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(2) When the married woman is resident out of the
jurisdiction her examination may be made by any person appointed for
that purpose by the Court whether he is or is not a solicitor of the
Court, and such person shall certify under his hand to the effect
hereinbefore provided in respect of the examination of a married woman
resident within the jurisdiction.

(3) Theappointment of any such person not being a solicitor
of the Court shall afford conclusive evidence that the married woman
was at the time of such examination resident out of the jurisdiction.

78. Subject to such examination as aforesaid, married women As to application by
may make or consent to any applications whether they be of full age r,consent of infant
or infants. 50 Vic. No. 20, s. 45.

74. Nothing in this part of this Act shall be construed to create No obligation to
any obligation on any person to make or consent to any application to mske or consent to

: application, &e.
the Court, or to exercise any power. Tbid, s. 46,

Miscellaneous provisions.

T 1  q Evidence of
75. The execution of any lease by the lessor shall be decmed Evidence of

sufficient evidence that a counterpart of such lease has been duly counterpart lease

executed by the lessee as required by this Act. Aoy

76. The Court shall direct that some sufficient notice of any Record of the exer-
exercise of any of the powers conferred on it by this part of this Act 2,0f the powers
shall be placed on the settlement, or on any copies thereof, or otherwise 737 . 5.
recorded in any way it may think proper in all cases where it appears
to the Court to be practicable and expedient for preventing fraud or
mistake.

77. (1) The Court may exercise any of the powers conferred on Court may exercise
it by this part of this Act whether the Court has already exercised fgg‘:;;eff::;f?
any of such powers in respect of the same property or not. them notwith-

(2) The powers conferred on the Court by this part of this §anding sny -
Act may be exercised if the Court thinks fit, notwithstanding any contrary by the
express declaration is contained in the settlement that they shall not o
be exercised. T
(3) If in any settlement a provision is inserted purporting
or attempting by way of direction, declaration, or otherwise to prevent
or forbid the exercise by the Court of any of such powers, or
attempting or tending, or intended by a limitation gift, or disposition
ovar of settled land, or by a limitation gift or disposition of other
real or any personal property, or by the imposition of any condition, or
by forfeiture, or in any other manner whatever to prohibit or prevent
any person entitled under this part of this Act to apply to the Court
to exercise such powers from so applying, or to induce such persons
to abstain from so applying that provision, so far as it purports or
attempts, or tends, or is intended to have, or would or might have the
operation aforesaid, shall be deemed to be void.

¢17—D (4)
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(4) An estate or interest limited to continue so long only

as a person abstains from applying to the Court to exercise any of
such powers, or so long only as any of such powers shall remain
unexercised, shall be, and take effect as an estate, or interest to con- o
tinue for the period for which it would continue if that person were
to abstain from so applying, or if any such power were not exercised
discharged from liability to determination or cesser by or on such
persons so applying, or by or on any such power being exercised.

78. Nothing in this part of this Act shall be construed to Courtnottoauthorise
empower the Court to authorise any lease, sale, or other act beyond 27 it i o

il p % o @ i not have been
the extent to which, in the opinion of the Court, the same might have authorised by the

been authorised in and by {he settlement by the settlor or settlors. — gfter o oo
79. After the completion of any lease or sale or other act . of court in
under the authority of the Court, and purporting to be in pursuance professed pursuance
of this Act, the same shall not be invalidated on the ground that the jratae " ¥ W
Court was not hereby empowered to authorise the same, except that zzia. s. s6.
no such lease, sale, or other act shall have any effect against such
person as herein mentioned whose concurrence or consent ought to be
obtained, or who ought to be served with notice, or in respect of whom
an order dispensing with such service ought to be obtained in the case
where such concurrence or consent has not been obtained and such
service has not been made or dispensed with.
80. (1) The Court may order that all or any costs or expenses Costs.
of all or any parties of and incident to any application under this rzid. s. 37.
part of this Act shall be a charge on the hereditaments which is the
subject of the application, or on any other hereditaments included in
the same settlement and subject to the same limitations, or on any
capital money arising under this part of this Act, or on any securities
on which an investment of any such money is made.
, (2) The Court may also direct that such costs and expenses
shall be raised by sale or mortgage of a sufficient part of any such
hereditaments, or paid out of the rents and profits thereof, or out of
any securities taken under this part of this Act or the income thereof,
such costs and expenses to be taxed as the Court directs.
81. (1) The Judges of the Supreme Court, or any three of Rulesand orders.
them, may make general rules and orders for carrying into effect the zid. s. 8.
purposes of this part of this Act, and for regulating the times and
form and mode of procedure, and generally the practice of the Court
in respect of the matters to which this Act relates, and for regulating
the fees and allowances to all officers and solicitors of the Court in
respect to such matters.
(2) All such rules and orders shall be laid before each
House of Parliament within fourteen days after the making thereof
if Parliament is then sitting, or if not within fourteen days after the
commencement of the then next ensuing session.

PART
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PART V.
Renewable leaseholds of persons under disability.

82. Where an infant or married woman is entitled to a lease Infant’s or married
made or granted for a life or for any term of years, either absolute I‘f}i’;‘%‘;i&jﬁ:ﬁl“l‘g‘;’l
or determinable on a death or otherwise, such infant or married woman, and renewed by
or the guardian of such infant, or some other person on behalf of such order of the Court.
infant or married woman, may apply to the Supreme Court in its %,Gc?; &1 5,
equitable jurisdiction by motion or summons, and by the order and ’
direction of the said Court such infant or married woman or guardian,
or any person appointed in the place of such infant or married woman
by the said Court, may be enabled from time to time by deed to
surrender such lease, and accept and take in the place and for the
benefit of such infant or married woman a new lease of the premises
in such lease surrendered as aforesaid for and during such number of
lives, or for such term of years either absolute or determinable as
aforesaid as was mentioned in the surrendered lease, or otherwise as
the said Court directs.

83. (1) Every sum of money and other consideration paid by charges attending
any guardian, trustee, or other person as or in the nature of a fine, ;ﬁ;gwﬁ (t:lbeztaees
premium or income, for the renewal of any such lease, and all reason- as tin Oouz dirests,
able charges incident thereto shall be paid out of the estate or effects Z%id. s. 14,
of the infant for whose benefit the lease is renewed, or shall be a
charge upon the leasehold premises, together with interest for the
same as the said Court directs.

(2) If the fine or consideration of a lease made upon a
surrender by a married woman, and the reasonable charges are not
otherwise secured, the same, together with interest, shall be a charge
upon such leasehold premises for the benefit of the person who advances
the same. .

84. Every lease so renewed shall operate and be to the same New leases shall be
uses, and be liable to the same trusts, charges, incumbrances, dis- t° the same uses.
positions, devices, and conditions, as the lease surrendered as aforesaid A 2 1o
was or would have been subject to in case such surrender had not
been made.

85. Where any infant or married woman might, in pursuance Infants empowered
of any covenant or agrecment, if not under disability, be compelled to ' grant renewals
renew any lease made or to be made for the life of any person or for 74, s. 16.
any term of years absolute or determinable on a death, such infant, or
his guardian in the name of such infant, or such married woman,
may by the direction of the Supreme Court in its equitable jurisdiction,
to be signified by an order to be made in a summary way upon the
petition of such infant, or his guardian, or of such married woman, or
of any person entitled to such renewal, from time to time accept a
surrender of such lease, and make and execute a new lease of the

premises
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premises comprised in such lease for and during such number of lives,
or for such term of years determinable upon such number of lives, or
for such term of years absolute, as was mentioned in the lease so
surrendered or otherwise as the said Court by such order directs.

86. (1) Where any person who, in pursuance of any covenant If persons bound
or agreement in writing, might, if within the jurisdiction and :ﬁ:‘;ﬁigdﬁlgﬁ“o‘}f
amenable to the process of the Supreme Court, be compelled to the Court, the
execute any lease by way of renewal, is not within the jurisdiction fg;‘g:‘;}; ;";{r‘s’gn
or not amenable to the process of the said Court, the said Court in sppointed by the
its equitable jurisdiction may, by an order to be made upon the Gorrof Equity in
petition of any of the persons entitled to such renewal (whether such person who ought
person be or be not under any disability), direct such person as the said i"l lg";\r,e’fe"ed'

Court thinks proper to appoint for that purpose, to accept a surrender 1y, (;5,‘? Rolah
of the subsisting lease, and make and execute a new lease in the
name of the person who ought to have renewed the same.

(2) Such deed, executed by the person appointed as
aforesaid, shall be as valid as if the person in whose name the same

“is made had executed the same, and had been alive and not under
any disability.

(3) In every such case the said Court may, if under the
circumstances it seems requisite, direct a suit to be instituted to
establish the right of the party seeking the renewal, and not make
the order for such new lease unless by the decree made in such cause,
or until after such decree has been made.

87. (1) No renewed lease shall be executed by virtue of this Fines to be paid
part of this Act, in pursuance of any covenant or agreement, unless Pefore renewals
the fine (if any) or such other sum (if any) as ought to be paid on ;5 2.
such renewal, and such things (if any) as ought to be performed in
pursuance of such covenant or agreement by the lessee or tenant, be
first paid and performed.

(2) Counterparts of every renewed lease to be executed
by virtue of this Act shall be duly executed by the lessee.

88. All fines, premiums, and sums of money had, received, or Premiume, how to
paid for, or on account of, the renewal of any lease, after deduction be Paid-
of all necessary incidental charges and expenses, shall be paid in the 7% = 2!
manner following : —

(a) If the renewal is made by, or in the name of an infant, to
his guardian, to be applied and disposed of for the benefit
of the infant as the said Court directs.

() If the renewal is made by a married woman, to such person
or in such manner as the said Court directs for her benefit.

(¢) If the renewal is made in the name of a person out of the
Jurisdiction or not amenable as aforesaid, to such person,
and in such manner, or to such account in court as the said
Court directs.

89.
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89. Everysurrender, lease, or other disposition granted, acecepted, surrender and leases
executed, or made by virtue of this part of this Act shall be as valid to deemel valid.
all intents and purposes as if the person by whom, or in whose place, or 1 & ¥ &1 Wm.
on whose behalf the same respectively is granted, accepted, executed, 7
or made had been of full age and unmarried, and had granted,
accepted, executed, and made the same.

90. The said Court may order the costs and expenses of and costs.
relating to the applications, orders, directions, and transfers made in 7zid. s. 35.
pursuance of this part of this Act, or any of them, to be paid and
raised out of or from the lands or the rents in respect of which the
same respectively are made, in such manner as the said Court thinks
proper.

PART VI.
MoRrTGAGES.
Implied powers of morlgagees.

91. Where any principal money is secured or charged by deed on poyers incident to
any hereditaments of any tenure or on any interest therein, the person mortgages.
to whom such money is for the time being payable, his executors, 26 Vic: No 12, e. 47.
administrators, and assigns, shall at any time after the expiration
of one year from the time when such principal money has become
payable according to the terms of the deed, or after any interest on
such principal money has been in arrear for six months, or after any
omission to pay any premium on any insurance, which by the terms of
the deed ought to be paid by the person entitled to the property
subject to the charge, have the following powers to the same extent
(but no more) as if they had been in terms conferred by the person
creating the charge, namely :—

(@) A power to sell or concur with any other person in selling the
whole or any part of the property by public auction or private
contract subject to any reasonable conditions he may think
fit to make, and to rescind or vary contracts for sale, or buy in
and re-sell the property from time to time in like manner.

(b) A power to insure and keep insured from loss or damage b
fire, the whole or any part of the property (whether affixed
to the freehold or not) which is in its nature insurable, and
to add the premiums paid for any such insurance to the
principal money secured at the same rate of interest.

(¢) A power to appoint or obtain the appointment of a receiver
of the rents and profits of the whole or any part of the
property in manner hereinafter mentioned

92.
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92. Receipts for purchase money given by the person exercising Receipts for purchase
the power of sale hereby conferred shall be sufficient discharges to the g}g;‘ggr;‘;g‘?“‘e“t
purchasers, who shall not be bound to see to the application of such s vie, No. 12, s. 4.
purchase money. &
93. (1) No such sale as aforesaid shall be made until after six Notice to be given
months notice in writing given to the person or one of the persons oo sie bu
entitled to the property subject to the charge by serving such notice from inquiry as to
personally upon such person, or by leaving the same at his usual or last cireumstances of sale.
known place of abode or business. % 0 g
(2) When a sale has been effected in professed exercise of
the powers hereby conferred the title of the purchaser shall not be
liable to be impeached on the ground that no case had arisen to
authorisc the exercise of such power, or that no such notice as afore-
said had been given, but any person damnified by any such un-
authorised exercise of such power shall have his remedy in damages
against the person selling.
94. The money arising by any sale effected as aforesaid shall be Application of
applied by the person receiving the same as follows :— s
(a) Tirst in payment of all the expenses incident to the sale or /%% = %
incurred in any attempted sale.
(0) Secondly in discharge of all interest and costs then due in
respect of the charge in consequence whereof the sale wasmade.
(¢) 'T'hirdly in discharge of all the principal moneys then due in
respect of such charge.
(d) Fourthly in payment of the residue of such money to the
person entitled to the property, subject to the charge, his
heirs, executors, administrators, or assigns, as the case may be.
95. The person exercising any power of sale hereby conferred
shall have power to convey or assign by deed to and vest in the Conveyance to the
purchaser the property sold forall the estate and interest therein which Pureheser
the person who created the charge had power to dispose of. A% B,
96. (1) At any time after the power of sale hereby conterred :
has become exercisable the person entitled to exercise the same shall Owner of cbarge . g
be entitled to demand and recover from the person entitled to the f{‘(}‘:{lfigdfggrfif:;ance
property subject to the charge all the deeds and documents in his of legal estate
possession or power relating to the same property or to the title thereto Z%d. s. 52
which he would have been entitled to demand and recover if the
same property had been conveyed, appointed, surrendered, or assigned
to and were then vested in him for all the estate and interest which
the person creating the charge had power to dispose of.
(2) Where the legal estate is outstanding in a trustee the
person entitled to a cliarge ereated by a person equitably entitled or
any purchaser from such person shall be entitled to call for a conveyance
of the legal estate to the same extent as the person creating the charge
could have called for such a conveyance if the charge had not been
made. 97.
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97. Any person entitled to appoint or obtain the appointment Appointment of
of a receiver as aforesaid may from time to time if any person has been J“F
named in the deed of charge for that purpose appoint any such person Pan T
to be receiver, or if no person be so named then may by writing
delivered to the person or any one of the persons entitled to the
property subject to the charge, or affixed on some conspicuous part of
the property, require such last-mentioned person to appoint a fit and
proper person as receiver, and if no such appointment be made within
ten days after such requisition then may in writing appoint as receiver
any person he may think fit.
98. Every receiver appointed as aforesaid shall be deemed to be Receiver deemed to
the agent of the person entitled to the property subject to the charge, ¢ e bt of the
who shall be solely responsible for the acts or defaults of such receiver ;5 54,
unless otherwise provided for in the charge.
99. Every receiver appointed as aforesaid shall have power to Powers of recciver.
demand and recover and give effectual receipts for all the rents, issues, 7¢id. s. 55,
and profits of the property of which he is appointed receiver, by action,
suit, distress, or otherwise, in the name either of the person entitled to
the property subject to the charge, or of the person entitled to the
money secured by the charge, to the full extent of the estate or
interest which the person who created the charge had power to dispose
of.
100. Every receiver appointed as aforesaid may be removed by Receiver may be
the like authority or on the like requisition as hereinbefore provided *"ov"
with respect to the original appointment of a receiver, and a new it
receiver may be appointed from time to time.
101. Every receiver appointed as aforesaid shall be entitled Commission to
to retain out of any money received by him in lieu of all costs, """
charges, and expenses whatsoever, such a commission, not exceeding Ll
eight per centum on the gross amount of all money received, as is
specified in his appointment, and if no amount is so specified then
four per centum on such gross amount.
102. Every receiver appointed as aforesaid shall, if so directed Receiver to insure if
in writing by the person entitled to the money secured by the charge, ™"
insure and keep insured from loss or damage by fire, out of the money il
received by him the whole or any part of the property included in the
charge (whether affixed to the freehold or not) which is in its nature
insurable.
103. Every receiver appointed as aforesaid shall pay and apply Application of
all the money received by him— ., JRE Sopion by
(a) First in discharge of all taxes, rates, and assessments whatso- 724, s. 0.
ever, and in payment of his commission as aforesaid, and of
the premiums on the insurances, if any ;

() Secondly in payment of all the interest aceruing due in respect
of any principal money then charged on the property over
which he is receiver, or on any part thereof. (e)
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(¢) Thirdly in payment of all the residue of such money to the
person for the time being entitled to the property subject to
the charge, his executors, administrators, or assigns.
104. (1) The foregoing powers and provisions in this part of Interpretation.
this Act relate only to mortgages or charges made as well before as 26 Vic. No. 12,
after the passing of this Act to secure money advanced or to be™ ** %
advanced by way of loan, or to secure an existing or future debt.
(2) None of the powers conferred by the preceding sections 7sid. s. 67.
of this part of this Act shall be exercisable if it is declared in the ’
mortgage that they shall not be exercisable, and where there is no such
declaration but the mortgage contains any variation or limitation of
the said powers or any of them, then such power shall only be
exercisable subject to such variation or limitation.
(3) The powers conferred by the preceding sections of this Z¢id. s. 6s.
part of this Act shall have the same force and effect as express powers
to the same effect in the mortgage would have had and no more.

(0) The reconveyance and discharge of mortgages.

105. (1) Whenever a person entitled to recover or receive Acknowledgments
payment of money secured by mortgage of real or leasehold property Mpmed oo joits g
(not subject to the provisions of the Real Property Act or any Act o revest the lngal
amending or consolidating the same) signs personally, or by attorney, i
any acknowledgment endorsed on such mortgage to the effect that the 7 Vie: No-4,ss.2,3.
mortgage has been satisfied, such acknowledgment shall upon regis-
tration in the office of the Registrar-General, but as from the date of
such acknowledgment, operate as a discharge of the mortgage, and
without any further instrument or assurance vest the estate in the
property under such mortgage in the person for the time being entitled
to the equity of redemption to the uses and for the estates and interests,
and subject to the powers and trusts to, for, and subject to which
the equity of redemption at the date of such acknowledgment stood
limited or subject :

Provided that in case there is any subsequent subsisting 3
mortgage on the property at the date of such acknowledgment, the
legal estate in the property under the discharged mortgage shall vest
in the person in whom that subsequent mortgage is vested, or in the
event of there being more than one such mortgage then in the person
who has the prior right to call for an assurance of such legal estate.

(2) This section shall apply to acknowledgments signed as , yppiy 1o
aforesaid before, as well as to those signed after, the passing of this acknowledgments
Act:  Provided that in the case of acknowledgments signed previously ,f;“ffielff,‘;:‘;’;sg s
to the thirteenth day of December, one thousand eight hundred and of Act.
ninety-three, nothing contained in this section shall invalidate or
affect any estate, right, or interest which has been acquired subsequent
to such signing, or any other act or thing that would have been valid
if this section had not been passed. 106.
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106. Where an action of ejectment is brought by any mortgagee, 1, gjectment by
his heirs, executors, administrators, or assignees for the recovery of the morigagee the
possession of any mortgaged lands, tenements, or hereditaments, and no ’,’;ﬁi{fﬁ%‘?fm
suit is then depending in equity for or touching the foreclosing or L e,
redeeming of such mortgaged premises if the person having right to s e deemed s
redeem, and who appears and becomes defendant in such action, pays b ol g
to such mortgagee at any time pending such action, or in case of his pel the mortgagee to
refusal brings into Court all the principal, moneys, and interest due reconvey.
on such mortgage, and also all such costs as have been expended in 17 Vie.No- 21,
any suit at law or in equity upon such mortgage (such money for =
principal, interest, and costs to be ascertained and computed by the
Court or the proper officer in that behalf), the moneys so paid to such
mortgagee or brought into Court shall be deemed and taken to be in
full satisfaction and discharge of such mortgage, and the Court shall
discharge every such mortgagor or defendant of and from the same
accordingly, and shall, by rule of the same Court, compel such
mortgagee at the costs and charges of such mortgagor to assign,
surrender, or reconvey such mortgaged premises and such estate and
interest as such mortgagee has therein, and deliver up all deeds,
evidences, and writings in his custody relating to the title of such
mortgaged premises unto such mortgagor who has paid or brought
such moneys into Court, his heirs, executors, or administrators, or to
such other person or persons as he or they shall for that purpose

nominate or appoint.

107. (1) Nothing in the preceding section contained shall extend Not to extend to
to any case where— ety iy
(@) the person against whom the redemption is prayed shall (DY troverted or the
writing under his hand, or the hand of his agent or solicitor, iy bt
to be delivered before the money is brought into Court to the H)‘I. YR
solicitor for the other side) insist either that the party praying 5 i
a redemption has not a right to redeem, or that the premises
are chargeable with other or different principal sums than
what appear on the face of the mortgage, or are admitted on

the other side ; or

(0) the right of redemption to the mortgaged lands and premises
in question in any cause or suit is controverted or questioned
by or between different defendants in the same cause or suit.

(2) Nothing in the preceding section contained shall Or to prejudice

ol 1 " o g 2 any subsequent
PICJlelCC any subsequent moltgage or subsequent incumbrance. mortgage.

108. (1) When any person entitled to receive payment of the Faciitation of
whole or part of any debt secured by mortgage is out of the jurisdic- redemption in case of
i < s = Frey ~ s g absent or unknown

tion, cannot be found, or is unknown, or it is uncertain who is so mortgagees.
entitled, the Supreme Court in its equitable jurisdiction, upon petition 16 Vic. ¥o. 19, ss. 53,
by the person entitled to redeem the mortgaged premises, may order

c 17—E the 22 Vie. No. 1, 8. 24.
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the amount of such debt or of such part thereof to be ascertained in
such manner as the said Court thinks fit, and direct the amount so
ascertained to be paid into court.

(2) A certificate of the Master in Equity that such pay-
ment was allowed and has been made may be registered in the office
of the Registrar-General, and thereupon the amount so paid into
court shall be a discharge of the mortgage debt, or such part thereof,
to the extent of the money paid in, but ¢ any amount which is eventually
shown by the person entitled to the mortgage debt, or such part
thereof, to have been in fact due or payable over “and above the amount
so paid into court shall continue to be a debt due upon the mortgage.

(3) Thesaid Court shall order the amount so paid into court
to be paid to the person entitled, upon the petition of such person, but
no such amount shall be so paid until the Master in Equity is satisfied
that the deed or instrument of mortgage, and all the title deeds which
were delivered by the mortgagor to the mortgagee on executing the
same, or in connection therewith, have been delivered up to the person
by whom the amount was so paid into court, or his executors, adminis-
trators, or assigns.

(4) Where the amount of p11n01pa1 and interest due on
any mortgage is paid into court under the foregoing provisions, and is
afferwards pald under the order of the said Court to the person
mentioned in such order, such payment into court shall operate as a
reconveyance of the land comprised in such mortgage to the person
who at the time of such payment is entitled to the equlty of redemption
thereof :

Provided that such order be registered in the office of the
Registrar-General before such payment into court shall take effect.

(¢) Mortgaged lands of deceased persons.

109. (1) Where any person hereafter dies seised of or entitled Mortgaged land
to any estate or interest in any land or other hereditaments which, at ﬁf(‘fr’;ﬁzgz e
the time of his death, are charged with the payment of any sum deceased person.
of money by way of mortgage, and such person has not by his will 19 Vie. No. 1, 5. 1.
or deeC or other document signified any contrary or other intention,
the devisee to whom such land or hereditaments are devised shall not
be entitled to have the mortgage debt discharged or satisfied out of the
personal estate or any other real estate of such person, but the land or
hereditaments so charged shall, as between the different persons
claiming through or under the deceased person, be primarily liable to
the payment of the mortgage debts with which the same are charged,
every part thereof according to its value bearing a proportionate part
of the mortgage debts charged on the whole thereof.

(2)
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(2) Nothing herein contained shall affect or diminish any
right of the mortgagee on such lands or hereditaments to obtain full
payment or satisfaction of his mortgage debt either out of the personal
estate of the person so dying as aforesaid or otherwise.

(3) Nothing herein contained shall affect the right of
any person claiming under or by virtue of any will, deed, or document
made before the first day of January, one thousand eight hundred and
fifty-six.

(d) Estale of mortgagors in mortgaged premises.

110. (1) All mortgages of real or personal estate shall be deemed Mortgages to be

atlaw as now in equity pledges only of the property thereby mortgaged, ;’ledg,"s;t s
and nothing in any such mortgage shall prevent the ftitle of any o itk dabat
mortgagor or person claiming and being in possession from being
deemed a good title at law, subject to such pledge as against all persons
other than the mortgagee and those claiming under him.

(2) Nothing in this section shall interfere with or prejudice
the legal rights and remedies of mortgagees and those claiming under
them for the preservation and enforcement of their securities.

PART ¥Vil,
Covenants to insure.

111, The Supreme Court in its equitable jurisdiction may, upon Relict against forfei-
such terms as may seem fit, relieve against a forfeiture for breach of ture for breach of
a covenant or condition to insure against loss or damage by fire where in certain cases.
no loss or damage by fire has happened, and the breach has in the 26 Vic. No.12, 5. 5.
opinion of the Court been committed through accident or mistake, or
otherwise without fraud or gross negligence, and there is an insurance
on foot at the time of the application to the Court in conformity with
the covenant to insure.

112. The said Court, where relief is so granted, shall direct a Record of relief
record of such relief having been granted to be made by indorsement er»ted:
on the lease or otherwise. H A R

118. The said Court shall not have power under this Act so to Court not to relieve
relieve the same person more than once in respect of the same covenant ;’zg;‘zctth;‘;“‘l':;: i
or condition, nor shall it have power to grant any relief under this Act covenant, &e.
where a forfeiture under the covenant in respect of which relief is 7%id. s.7.
sought has been already waived out of Court in favour of the person
seeking the relief.

: 114.
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114. The person entitled to the benefit of a covenant on the Lessor to liave bene-
part of a lessee or mortgagor to insure against loss or damage by fire - iy ey
shall, on loss or damage by fire happening, have the same advantage 26 vic. No. 12, s. 8.
from any then subsisting insurance, relating to the building or other
property covenanted to be insured, effected by the lessee or mortgagor
in respect of his interest under the lease or in the property, or by any
person claiming under him, but not effected in conformity with the
covenant, as he would have from an insurance effected in conformity
with the covenant.

115. (1) Where, on the bona fide purchase after the passing of Protection of pur-
this Act of a leasehold interest under a lease containing a covenant §icr ieunst

forfeiture under
on the part of the lessee to insure against loss or damage by fire, the covenant for insur-
purchaser is furnished with the written receipt of the person entitled 2 sganet firein
to receive the rent, or his agent, for the last payment of rent accrued 54 . o.
due before the completion of the purchase, and there is subsisting at
the time of the completion of the purchase an insurance in conformity
with the covenant, the purchaser, or any person claiming under him,
shall not be subject to any liability by way of forfeiture or damages
or otherwise in respect of any breach of the covenant committed at any
time before the completion of the purchase of which the purchaser
had not notice before the completion of the purchase.
(2) This provision is not to take away any remedy which
the lessor or his legal representatives may have against the lessee or
his legal representatives for breach of covenant.
116. The provisions contained in this part of this Act are preceding provisions
applicable to lcases for a term of years absolute or determinable on a foapply to lases

life or otherwise, and also to a lease for the life of the lessee or the apsolute, &e.
life of any other person. 1vid. s. 10.

PART VIII.

Miscellaneous provisions.

117. (1) Any seller or mortgagor of land or of any chattels, real Pusishment of
or personal, or choses in action, conveyed or assigned to a purchaser or ;f;f(?:ieﬁ"[for
mortgagee, or the solicitor or agent of any such seller or mortgagor concealment of deeds,
who, after the passing of this Aect, conceals any settlement, deed, will, &C-i.‘”‘ faleifying
or other instrument material to the title or any incumbrance from the TR
purchaser or mortgagee, or falsifies any pedigree upon which the title
does or may depend in order to induce him to accept the title offered
or produced to him with intent in any of such cases to defraud, shall
be guilty of a misdemeanour, and being found guilty shall be liable, at
the discretion of the said Court, to suffer such punishment by fine or

imprisonment
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imprisonment for any time not exceeding two years with or without hard
labour, or by both as the said Court awards, and shall also be liable to
an action for damages at the suit of the purchaser or mortgagee or
those claiming under the purchaser or mortgagee for any loss sustained
by them or either or any of them in consequence of the settlement,
deed, will, or other instrument or incumbrance so concealed, or of any
claim made by any person under such pedigree, but whose right was
concealed by the falsification of such pedigree.

(2) Inestimating such damageswhere the estate is recovered
from such purchaser or mortgagee, or from those claiming under the
purchaser or mortgagee, regard shall be had to any expenditure by
them, or either or any of them, in improvements on the land.

(3) No prosecution for any offence included in this section
against any seller or mortgagor, or ‘any solicitor or agent, shall be
commenced without the sanction of Her Majesty’s Attorney-General
or, in case that office be vacant, of Her Majesty’s Solicitor-General.

(4) Nosuch sanction shall be given without previous notice
of the application for leave to prosecute to the person intended to be
prosecuted in sueh form as the Attorney-General or the Solicitor-
General (as the case may be) directs.

118. A covenant or undertaking, whether now or hereafter Covenantstoproduce
entered into, to produce to any purchaser, lessee, or mortgagee of land, °°%-
or his assigns, any deed of or relating to such land, shall be satisfied by ™ LA,
a deposit of the deed permanently in the office of the Registrar-General,
who shall give a receipt for and keep in his office a list of all deeds so
deposited, and shall permit any person, on payment of the proper fees,
to inspect and obtain copies of every such deed.

119. In all cases where two or more persons have died under Presumption of
circumstances rendering it uncertain which of them survived, the si”f,""”flip'
deaths shall for all purposes affecting the title to land be presumed to** ¥ N 1= 26
have taken place in order of seniority, and the younger be deemed to
have survived the elder.

120. The release from a rent charge of part of the hereditaments Release of part of
charged therewith shall not extinguish the whole rent charge, but!jnd from rent
shall operate only to bar the right to recover any part of the rent extinguish whole
charge out of the hereditaments released without prejudice nevertheless &
to the rights of all persons interested in the heredifaments remaining®® V' N 1511
unreleased and not concurring in or confirming the release.

SCHEDULES.
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SCHEDULES.

SCHEDULE I.

Date of Act.

Name of Act.

Extent of Repeal.

5 Wm. IV. No. 8...

5Wm.IV. No.21...

6 Vie. No. 11
7 Vie. No. 16

13 Vie. No. 45

16 Vie. No. 19
18 Vie. No. 11
17 Vie. No. 21
19 Vie. No. 1

20 Vie. No. 27
22 Vic. No. 1

24 Vie. No. 8
26 Vie. No. 12

48 Vie. No. 23
50 Vie. No. 20
55 Vie. No. 8

...| Transfer of Reglstry
...| Titles to Land .

...| Titles to Land Amendment
.| Trust Property...

...| Purchase of Reversions
.| Settled Estates..
.| Voluntary Conveya,nces 'Amend-

Adoption of English Statutes...

Claims to Grants

.| Claims to Grants Amendment
.| Registration of Deeds ..

...| Registration of Deeds Amend-

ment.

..| Trustees
...| Claims to Grants Amendment
.| Common Law Procedure

.| Deceased Persons

Estates.
(Locke King’s Act)

So much of the Act as adopted
the Act 11 G. IVand 1 Wm.
IV,c. 65, ss. 1-31, 33, 34,
36—-42.

Whole Act.

‘Whole Act.

.| Sections 16, 17, 23, 25, 26, 31,

Schedule A ; and so much of

sections 18 and 20 and of

Schedule B as relates to the

acknowledgment of deeds.
Section 8.

Sections 53, 54.

‘Whole Act.

.| Sections 169, 170.

‘Whole Act.

...| Section 4.
..| Sections 1,4-16 (bothineclusive),

19-21 (both inclusive), 24-27
(both inclusive.)

.| Whole Act.
.| Sections 5-13 (both inclusive),

19, 22, 23, 25, 47-60 (both in-
clusive).

.l Whole Act.

‘Whole Act.
‘Whole Act.

ment.
57 Vie. No. 4 .| Mortgages Extinguishment ...| Whole Act.
SCHEDULE II.
Commissioner’s Oath.
1, do solemly swear that faithfully, diligently, and

lmpartlally, to the best of my ability, I will execute the duties of a Commissioner
appointed under and by virtue of Part IT of The Conveyancing and Law of Property Act,
1898, and that I will not myself, directly or indirectly, take or receive, or knowingly
permit any other to take or receive, any fee or reward for anything done or performed
under and by virtue of any of the provisions of the said part of the said Act other than
and except such as is authorised by the said part of the said Act.

Sworn before me this

day of

So help me, God

18 5

Judge of the Supreme Court,

A.B.

SCHEDULE

38
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SCHEDULE IIL
Secretary’s Oath.

1, do solemnly swear that faithfully, diligently, and impartially
to the best of my ability, I will execute the duties of Secretary to the Commissioners
appointed under and by virtue of Part IT of The Conveyancing and Law of Property
Act, 1898. and that I will not myself, directly or indirectly, take or receive, or knowingly
permit any other to take or receive any fee or reward for anything done or performed
under and by virtue of any of the provisions of the said part of the said Act, and that T
will duly account for and pay over to the Colonial Treasurer on the last day of every
month all fees previously received by me as in the said part of the said Act directed.

So help me, God.

C.D
Sworn before me this
day of 18
Judge of the Supreme Court.
SCHEDULE 1V.
Fees to be received by the Secretary to the Commissioners.
£ 8 d.
For every summons for witnesses, each summons containing four names by
the party requiring the same ; L
For every witness examined or document or voucher produced in evidence
by the party on whose behalf examined or produced ... s ipeicedl
For taking down the examination of any witness P e ¢ Mo S0
Tor every one hundred words after the first hundred additional ... S
For every certificate granted by Commissioners of default, refusal to answer,
or wilful withdrawing of any witness TRERE ] L)
For every final report, to be paid by the party or parties in whose favour
report made ... : 8 6 0

SCHEDULE V.

Turs is to certify that A.B., the wife of the within named W.B., came before me, A.B.,
a Judge of the Supreme Court of New South Wales—(o» before me, C.D., Registrar-
General of the Colony of New South Wales)—(or before me, E.F., a commissioner
appointed by the Supreme Court of New South Wales for taking affidavits not resident
within five miles of Sydney, and not being the person employed to prepare the within
deed, nor being a party thereto) (or as the case may be)—and she being by me examined
apart from her said husband, acknowledged that the within instrument was executed by
her, and that she was acquainted with and understood the nature and effect thereof, and
she declared that she had executed the same freely and voluntarily without menace,
force, or coercion, either on the part of her husband or any other person.
Witness my hand and seal at the day of 18
C.D. (r.8.)
Judge, Registrar, or Commissioner, as the case may be.
N.B.—Where the acknowledgment is not by a married woman, it will extend only to
the fact of execution, and that the party knew the nature and effect of the instrument,
and the above form must be altered accordingly, and where the acknowledgment is taken
before a Judge, the Registrar, or a commissioner, or other person, the above form must
be adapted accordingly. '

SCHEDULE
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SCHEDULE VI.
Proclamation of the Governor of the sixth day of March, one thousand eight
hundred and nineteen.

‘WiErEAs by the law of England every wife is entitled as of Common right to Dower of
all Lands and Tenements of which her husband was at any time during the marriage
seized: And whereas writs out of the King’s Court in England do not run into this
Territory or its Dependencies whereby Fines and Recoveries cannot be here levied and
offered in Bar of such Dower: Be it therefore and it is hereby ordered, declared, and
directed by the Authority aforesaid that if any married woman be minded to alien her
Jointure Dower or other Estate of Freehold or Inheritance in this Territory and its
Dependencies, whether it be Joint or in Severalty, she must convey the same by writing
under ker hand and seal and acknowledge it before the Judge Advocate of this Territory
or the Deputy Judge Advocate of Van Dieman’s Land, who is to acquaint her what she
is to convey by that Writing and for what estate; and he shall demand of her in private
whether she is willing to do the same and doth it freely and voluntarily and not for fear
or by reason of any Threats or Menaces ; and if she then confess that she doth it freely
and uncompelled by fear or otherwise, then her Acknowledgment of the said writing
shall be received, and the Day of such Acknowledgment with the Judge Advocate’s or
Deputy Judge Advocate’s name, before whom such Acknowledgment was taken, shall be
endorsed and subscribed ; and thenceforth such writing shall become valid and firm
against her, and all that claim the Lands, Tenements, or Hereditaments therein
mentioned to be granted for or under her or in Right of her: Provided, always, that if
the wife shall reside in England, Scotland, or Ireland, or any other of His Majesty’s
Dominions the said Conveyance may be acknowledged before, and the aforesaid
Examination made, indorsed, and subscribed by a Judge of any Court of Law or Equity
where the said wife resides.

Sydney : William Applegate Gullick, Government Printer. — 1808

[1s. 9d.]
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Memo. and Certificate to accompany Convey-
ancing and Law of Property Bill.

Tu1s Bill consolidates the whole or portions of the following Acts:—

5 Wm. IV No. 8. English Statutes Adopting Act.
5 Wm. IV No. 21. Claims to Grants of Land.
6 Vie. No. 11.  Claims to Grants of Land Amendment.
7 Vie. No. 16. Registration of Deeds.
13 Vie. No. 45. Registration of Deeds Amendment.
16 Vie. No. 19. Trustee Act.
17 Vie. No. 21. Common Law Procedure Act.
18 Vie. No. 11. Claims to Grants of Land Amendment.
19 Vie. No. 1. Locke King’s Act.
20 Vie. No. 27. Transfer of Deeds Registry.
22 Vie. No. 1. Titles to Land.
24 Vie. No. 8. Titles to Land Amendment.
26 Vie. No. 12. Trust Property Act.
48 Vie. No. 23. Parchase of Rescissions.
50 Vie. No. 20. Settled Estates Act.
55 Vie. No. 8. Voluntary Conveyances Amendment.
57 Vie. No. 4. Mortgages Extinguishment.

In Part T of the Bill it has been thought advisable to retain certain sections of
the Titles to Land Act, as still being of importance in the present day in questions of
title, although, strictly speaking, they might be repealed as merely declaratory sections
which, having once for all validated certain transactions, are spent, e.g. 22 Vie. No. 1,
8. 1, which is retained in clause 3 ; s. 4, so far as it relates to instruments in writing
already signed by the Governor, which is retained in clause 4 ; s. 14 retained in clause 14.

Clause 4. The correction of errors in Crown grants has been limited to grants
issued prior to the coming into operation of the Real Property Act; grants issued since
that date would be subject to the operation of that Act, and errors would, presumably,
have to be corrected under its provisions,

Clause 26. (1) The provisions in 7 Vie. No. 16, s. 16, relating to the Governor’s
proclamation of the Gth March, 1819, have been retained for the same reason which led
to the retention of the sections from the Titles to Land Actabove referred to; a further
motive was the desire to render more accessible the terms of that proclamation, which
has been accordingly embodied in a Schedule to the Bill. %

Olause 26. (3) Some difficulties of construction presented themselves in the
various sections noted in the margin to the subclause. Objections might be made to
any of the possible readings of the various sections, but the Bill selects those which
appeared to be the least embarrassing to persons wishing to deal with their property,
while at the same time not departing from, at any rate, a possible construction of the
sections. The step has also been ventured on of dispensing with the requirement that
the person making an acknowledgment before a Commissioner under 26 (3) («) (iii)
should reside more than five miles from Sydney, in spite of the case of Palmer ». Payne
(17 N.S.W. R. Eq. 50). It has been found on inquiry that that decision came as a great
surprise to the legal profession, and that it only conduces to greater trouble and expense
in the investigating of titles, inasmuch as it is often a question of some difficulty to
ascertain the residence of persons who acknowledged deeds thirty years or so ago; no
good object would appear to be served by retaining this provision, and it has been
omitted.  As this consolidated clause may be effecting an alteration of the law, I have
added a saving clause, 26 (8), to protect rights in pending litigation.

Clause 28. This clause makes more explicit what is apparently the intention of
the sections noted in the margin, viz., that the five shillings paid to Commissioner is

¢ 17—a
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over and above the ten shillings taken by the Registrar-General and paid into the
Treasury. It also embodies the present practice in the Registrar-General’s office which
is to collect the ten-shilling fee when the deed is registered unless the Registrar-General
or his deputy takes the acknowledgment.

Clause 70. (1) The words of the Act have been extended so as in terms to include
insane and incapable persons under the Lunacy Act, as well as lunatics. Since the
Lunacy Act (42 Vie. No. 7) there have been mno “ lunatics,” properly so called, except
persons declared lunatic before that Act. This appears to have been overlooked when
the Settled Estates Act was passed eight years afterwards.

Clause 70. (2) The wording here, too, includes insane and incapable persons.
Section 42 of the Settled Estates Act (50 Vie. No. 20) has been interpreted as if it
wera “in the cases of infant or lunatic tenants-in-tail” as in the English Act (40 and 41
Vie., c. 18, s. 49), and not as it is, *“in the case of infants or lunatic tenants-in-tail”; it
appears clearly to be a misprint or an incorrect reading of the English Act, and the late
Chief Judge in Equity has protested against a reading of the Act which required the
Court’s direction before a guardian could consent for an infant. See re¢ Throsby’s
Settled Estates (8 W.N. j 7

Clause 75. Section 41 of the Settled Estates Act has been taken as applying
generally to all leases under the Act, and not merely to leases by tenants for life, and
has, therefore, been placed among ‘‘ miscellaneous provisions.”

Olause 81. The number of Judges empowered to make rules has been altered so as
to bring the section into harmony with similar provisions in other Acts.

A large portion of the Imperial Act IT Geo. IV and I Wm. IV, e. 65, adopted
with others by the Act 5 Wm. IV No. 8, has been treated as inapplicable to the Colony.
So far as the Act related to the property of lunatics, it was repealed by the Act 42 Vie.
No. 7. So far as section 2 refers to the sections consolidated in this Bill, it is covered
by the Interpretation Act; sections 8-11 relate to copyhold estates; section 17 really
covers the same period as the Settled Estates Act, it only differs from it in not fixing
any limit to the years for which the Court may grant leases. No applications, however,
have been made to the Court under its provisions for many years, and it has appeared
advisable to treat the Settled Estates Act as having superseded this section. From the
provisions of the Settled Estates Act it appears to have been the policy of the Legisla-
ture to fix various limits to the length of leases of infants’ lands according to the purpose
of the lease. Section 22 is clearly inapplicable as it only purports to preserve unaltered
the provisions of some Act relating to Ireland. Sections25 and 26 relate to the “ Queen
Anne’s Bounty ” in England, and are, therefore, inapplicable. Section 29 appears only
to relate to the estates of lunatics, and, therefore, to have been already repealed. Sections
86-42 appear inapplicable to the Colony.

Except so far as the matters mentioned above may be considered to be amendments,
I certify that the Conveyancing and Law of Property Bill now forwarded only consoli-
dates, and in no way alters, adds to, or amends the Statutes therein consolidated.

CHAS. G. HEYDON,
Commissioner for the Consolidation of the Statute Law.
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!' TaBLE showing how the sections of the Acts consolidated have been dealt with.
b Section of Section of
ki Repealed Acts. | Consolidated Act. Romarks.
11 Georae IV axp 1 Wrntiam IV, c. 65 (adopted by 5 Wm. 1V No. 8).
1 Repealing section ; spent.
e e R Interpretation section ; unnecessary.
3-11 Inapplicable ; copy holds.
12 82 ;
11 (R e Repealed by 42 Vie. No. 7.
14 83
15 84
16 85
SRR T eI Obsolete since Settled Estates Act.
18 86
19 Repealed by 42 Vie. No. 7.
20 87
21 88
22 Inapplicable.
23, 24 G Repealed by 42 Vie. No. 7.
25, 26 Obsolete, if not inapplicable.
vy B e R Repealed by 42 Vie. No. 7.
1 PSR e iy debiea Repealed by 42 Vie. No. 7.
30 Repealed by 42 Vie. No. 7.
31 89
3Pl PR Equity Act.
BB - |- g Repealed by 42 Vie. No. 7.
25 90
SOl [ S Inapplicable.
d8hddie: o o Only applicable to the provisions of s. 32; Equity Act.
5 Wirziam IV No 21.
1-8 16-23
9 Repealed by 18 Vie. No. 11,
L 10 25
i 11 casee Spent.
' 7 Vicroria No. 16.
. 1-7 Repealed by 1897 No. 22.
# SHBRSE R Inapplicable. Partly repealed by 1897 No. 22.
by LV G Repealed by 1897 No. 22,
q 1L (s i Tnapplicable. Partly repealed by 1897 No. 22.
L B 15 R B SRR R o Repealed by 1897 No. 22.
’ 1838 o i Tnapplicable. Partly repealed by 1897 No. 22,
145 iEi et Repealed by 1897 No. 22.
} 15 i Inapplicable. Partly repealed by 1897 No. 22.
16 26
17 26 (3)
18 27 So much of section as is not repealed by 1897 No. 22.
19, 20 28




Section of

Repealed Acts. |

|
|

I

Section of

Consolidated Act.

Remarks.

21
22
23
24

25

27-end

7t

............

118
119

Vicrorta No. 16—continued.

| Sheriff.
Inapplicable. Partly repealed by 1897 No. 22.
Unnecessary ; see 22 Vie. No. 1, &, 21.
Evidence.

Sections 28, 30, 35
1897 No. 22.

13 Vicror1a No. 45.
Repealed by 1897 No. 22.

| Repealed by 1897 No. 22.
16 Vricrorra No. 19.

i
| Equity Act.

17 Vicroria No.

18 Vicroria No. 11,
Spent.

|
19 Vicroria No. 1.

|

20 Vicroria No. 27.
|

22 Vicroria Ne. 1.

Sheriff.

Spent.

Repealed by 1897 No. 22.
Spent.

Dower abolished.
Trustee Act.

Short Title.

24 Vicroria No. 3.

Spent.

inapplicable ; others repealed by



Section of
Repealed Acts.

Section of

Consolidated Act.

Remarks.

58-46
47-60
61-66
67-69
70
7.

—
[PV &
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4-12
13-15
16-27

29-33

34-38

39-406
47

111-116
120
35
36

............

30

37
37 (8)
38-46
48-50, 47
51-62
76
63-67
77-81
68-75
37 (9)

26 Vicrorra No. 12,
| Landlord and Tenant.

Trustee Act.

Inheritance,

Limitations,

| Trustee Act.

Probate Act.

Trustec Act.
' Equity Act.
Trustee Act.
Limitations.
Equity Act.
Trustee Act.

| Trusiee Act.

(
| Trustee Act.

| Unnecessary.

48 Vicroria No. 23.

Spent.

50 Vicroria No. 20.

Spent.

55 Vicroria No. 8,

Spent.

57 Vicroria No. 4.

| Spent.
Spent.







Legislative Council.

No. . ; 1898,

A BILL

To consolidate the Statutes relating to Conveyances, Assign-
ments, and Titles to Lands.

[ Mr. WaNTt ;—30 June, 1898.]

'J 13 it enacted by the Queen’s Most Excellent Majesty, by and with

the advice and consent of the Legislative Council and Legislative
Assembly of New South Wales in Parliament assembled, and by the
authority of the same, as follows :—

1. (1) This Act may be cited as the ¢ Conveyancing and Law of

Property Act, 1898,” and is divided into parts, as follows :—

PART I.—Titles to Crown grants—ss. 1-15.

PART IL.—Claims to grants of land—ss. 16-25.

PART IIL—7he conveyance and assignment of property—ss.
26-36.
PART 1IV.—Leases and sales of settled estates and estates of

infants—ss. 37-81.
c17—A PART




First Schedule,

Certain conveyances
to pass the fee to
purchaser
notwithstanding the
omission of words
of inheritance.

22 Vie. No. 1, s. 1.

For remedy of
insufficient
descriptions in
grants.

IThid. 8. 4.

Conveyancing and Law of Property.

PART V.—Renewable leaseholds of persons under disability and
persons out of the jurisdiction—ss. 82-90.

PART VI.—Mortgages—
(a) Implied powers of mortgagees—ss. 91-104.
(b) Discharge and reconveyance—ss. 105-108.
(¢) Mortgaged lands of deceased persons—s. 109.
(d) The title of mortgagors—s. 110.
PART VIL.—Covenants to insure—ss. 111-116.
PART VIII.—Miscellaneous provisions—ss. 117-120.

(2) Nothing in this Act contained shall be taken in any way
to alter or modify the provisions of the Married Women’s Property
Act of 1893, but this Aect shall take effect only so far as it is not
inconsistent with the said Married Women’s Property Act of 1893.

2. (1) The Acts mentioned in the First Schedule to this Act
are to the extent therein expressed hereby repealed.

(2) Al rules of Court made under the authority of any Act
or section hereby repealed and being in force at the passing of this
Act shall be deemed to have been made under the authority of this
Act.

PART 1.
Titles to Crown grants.
Errors in Crown grants.

8. In every case where before the first day of July, one thousand
eight hundred and fifty-eight, any person seised of or entitled to any
land in fee, or entitled to have a Crown grant thercof made to him in
fee, has sold and has conveyed or contracted to convey such land to a
purchaser, the purchaser shall be deemed as against the vendor, his
heirs, executors, administrators, and assigns, to have taken or to be
entitled to (as the case may be) an estate in fee in such land not-
withstanding the absence of any words of inheritance in the instrument
of conveyance or contract (as the case may be), unless a contrary
intention appears by such instrument or otherwise.

4, No Crown grant of land issued previously to the first day of
July, one thousand eight hundred and fifty-eight, and no deed in
which the description of the land corresponds with that contained in
such grant shall be void for want of certainty in such description
in any case where the Governor has, since the last-mentioned date,
by an instrument in writing under his hand and the seal of the

Colony,
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Colony, described, or shall hereafter by a similar instrument describe,
with sufficient certainty the land intended to have been comprised in
such grant; but in every such case the land so described as last
aforesaid shall be taken to be the land desecribed in the grant and
in every such deed as aforesaid, and to have been granted and conveyed
thereby respectively.

5. Nothing in the preceding section shall prejudice any person Proviso to protect
who was on the first day of July, one thousand eight hundred and suhequent grants
fifty-eight, in possession of the land or any part thereof claiming s vio 0.1, s.5.
adversely to the grantee, his heirs or assigns, or shall affect any
grant of the same land or any part thereof issued by the Crown
subsequently to the first grant or any title to the land claimed under
such subsequent grant.

6. (1) No such instrument shall be signed unless the intention New description to
to make and sign the same has been notified under the hand of the be sdvertised, &e.

i . s : id. 8. 6.
Minister for Lands by three separate publications in the Government,, v x. 5 4. 1.
Gazette and in some newspaper circulating in the district in which e
the land is situated, three months at the least before the time of such
signing containing therein the name of the grantee and of the party
applying for such instrument, and the description in the grant as well
as that proposed to be substituted.

(2) Every such instrument shall be countersigned by the
Minister for Lands and enrolled in the office for the registration of
deeds.

7. The like proceedings may be taken in respect of any Crown mhe like provisions
grant issued previously to the first day of January, one thousand in eascof errorin
eight hundred and sixty-three, in which there is any misnomer of the oy vie 5o, 1.5 7.
grantee, or misdescription of the land granted, and in every case where :
an instrument in writing has been or shall be so signed and enrolled
as aforesaid, stating therein the matters intended to be corrected, and
the name or description substituted or intended so to be, such name
or description shall be taken to have been inserted originally in the
grant and in every deed containing the erroneous name or description,
and such grant and every such deed shall operate and be construed
accordingly. 3

8. Any such instrument as aforesaid may be by separate writing proof of instrument.
or be endorsed on the grant to which it relates, and it shall be zzia. s.s.
sufficient in any suit or action for the party adducing any such instru-
ment to prove its enrolment without showing compliance with any
other provision of the preceding section.

9. For any of the purposes contemplated by the five last Cases maybe
preceding sections or any of them, the Governor may cause inquiry to e ik s
be made as to the interests of any person who may be affected or who claims to grants.
represents that he will be affected by any proposed new description or 7. s. 9.
correction of any error as aforesaid before the Commissioners for

claims
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claims to grants of land appointed under Part II of this Act, and
may refer accordingly any application for any such instrument as
aforesaid, and any claim or caveat in opposition thereto, for the report
thereupon of such Commissioners at the cost of the parties as in the
case of persons applying for or entering a caveat against the issue of
a grant, and such Commissioners shall thereupon have power to
summon and examine the parties and all witnesses where evidence
may be deemed necessary, and to report to the Governor upon the
matters as fully and in the same manner as upon an inquiry authorised
in terms by Part IT of this Act.

Conditions in grants.

Conditions in grants. 10. (1) No title to the land shall be held bad either at law or

22 Vie. No. 1,5.10. equity by reason of the breach or non-performance of any condition

24Vic. No. 3,5 1. contained in the Crown grant of such land, in any case where it
appears by any proclamation or by writing under the hand of the
Governor, countersigned by the Minister for Lands, that no pro-
ceedings will be at any time taken on behalf of the Crown for avoiding
the grant by reason of such breach or non-performance.

(2) Every such proclamation may be in general terms
applying to all conditions, or may be limited to conditions of particular
classes, or a particular class of cases only.

Protection to bond 11. In every case where, before the first day of July, one
e i i thousand eight hundred and fifty-eight, any Crown grant of land was
olaiming against  issued containing a proviso purporting to reserve or hold harmless the
grantees by matter - pights of all parties other than the grantee, such proviso shall as against
of prior . 5 4 «
99 Vie. No. 1. 5. 11, €Very bond fide purchaser or mortgagee for valuable consideration
’ (whether before or after the passing of this Act), without actual
notice of some adverse claim and against all persons claiming under
such purchaser or mortgagee, be inoperative and void.
Proteotion to bond 12. In all other cases of land granted previously to the first
Jide purchaser from ay of July, one thousand eight hundred and fifty-eight, and being
po o 12? “on such date in the possession of the grantee, his heirs or assigns, the
' rights of all parties claiming adversely to such grantee by matter
before the date of the grant shall, as against every bond fide purchaser
or mortgagee for valuable consideration without actual notice of the
adverse claim, and against all persons claiming under such purchaser or
mortgagee, be barred and extinguished both at law and in equity.
The like in certain 18. In every case of land granted by the Crown between the
oRE thirtieth day of June, one thousand eight hundred and fifty-eight, and
Tog: % 2% the first day of January, one thousand eight hundred and sixty-three,
the rights of all parties claiming the same land, adversely to the grantee
by matter before the date of the grant, shall as against every dond
Jide purchaser or mortgagee for valuable consideration, without actual
notice
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notice of the adverse claim, and against all persons claiming under
such purchaser or mortgagee, be barred and extinguished both at law
and in equity, whether there be such a proviso or reservation as afore-
said in the grant or not. :
14. (1) Every promise made previously to the first day of July, Proclamations

one thousand eight hundred and fifty-eight, by any Governor of New b, O
South Wales, of a grant of land in fec to any person shall (except 53 vie. No. 1, s. 14.
as against the Crown) be deemed to have conferred upon him an
interest in such land, devisable by will or alienable by contract, in
like manner as equitable estates in land are devisable or alienable.

(2) Every such promise may be evidenced by any procla-
mation, or by writing under the hand of the Governor or Colonial
Secretary, or by recital or statement in any Crown grant.

(3) This section shall not prejudice or uffect the title of
any person in possession of the land under any Crown grani, or
claiming adversely to the person first referred to, his heirs, executors,
administrators, or assigns.

Lands of Crown deblors.

15. (1) For tke protection of purchasers and mortgagees under Lands of debtors or
Crown debtors or accountants to the Crown, the Auditor-General may fyeountants to the
at any time take and pass the accounts of any such debtor or accountant, ;5,4 . 16.
and upon satisfaction thereof may certify the same under his hand,
and thereupon the Governor may, by writing, under his hand, counter-
signed by the Colonial Secretary or Colonial Treasurer, release all or
any of the lands of such debtor or accountant in respect of all claims
of the Crown against him up to the date of such release.

(2) Every such release shall have the effect of an absolute
discharge of all the then lands of such debtor or accountant, or of the
particular lands specified, as the case may be, in the hands of any bond
Jide purchaser or mortgagee in respect of such claims.

PART II.
Claims to grants of land.

16. (1) The Governor may issue onc or more Commission or Appointment of
Commissions under the Great Seal as the same may become necessary, S eenem
and may thereby nominate and appoint three or more persons to be grants.
‘ Commissioners for examining and reporting upon claims to grants of 5 Wm. IV, No. 21,
land within the Colony of New South Wales,” and one of the said®
persons shall be appointed by the Governor to be President of the

said Commission.
(2)
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Powers of Commis-
sioners.

Oaths.

Second Schedule,

Appointment of
Secretary.

5 Wm, IV, No. 21,
8. 2.

Oath.
Third Schedule.

Governor as often as
he shall see fit to
refer all claims to
grants of land to
Commissioners,

Tbid. s. 3.

Commissioners to be
guided by the real
justice and good
conscience of the
case.

Ibid, s. 4.
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(2) The said Commissioners, or any two of them, of whom
the President shall be one, shall have full power and authority to hear,
examine, and report upon all applications for grants of land under
the Great Seal that may be referred to them under and by virtue of
the provisions of this Act.

(3) Each of the said Commissioners shall, before proceed-
ing to act as such, take and subseribe before one of the Judges of the
Supreme Court the oath set forth in the Second Schedule to this Act,
and the Colonial Secretary shall cause the said oaths so subsecribed
to be recorded in his office.

(4) The Commissioners appointed under the Aet fifth
William IV number twenty-one, and in office at the passing of this
Act shall continue to be Commissioners under this Aect without
reappointment and without taking the abovementioned oath, and shall
have and exercise the same powers and duties in all respects as if
they had been appointed under this Act and had taken the said oath.

17. (1) The Governor may appoint some person to perform the
duties of Secretary to the said Commissioners.

(2) The Secretary shall, before exercising any of the duties
of his office, take and subseribe before one of the Judges of the Supreme
Court the oath set forth in the Third Schedule to this Act, and the
Colonial Secretary shall cause the said oath so subscribed to be
recorded in his office.

(8) The Secretary appointed under the Act fifth William
IV number twenty-one, and in office at the passing of this Aet, shall
continue to be Secretary under this Act without reappointment and
without taking the said oath, and shall have and exercise the same
powers and duties in all respects as if he had been appointed under
this Act and had taken the said oath.

18. (1) The Governor may, as often as to him seems fit, refer
the claims of all persons to have grants of land in due form of law
executed to them, in virtue and in performance of the promise of any
Governor for the time being, to the said Commissioners, to the end that
all such claims may be duly examined and reported upon for the
information and guidance of the Governor.

(2) The said Commissioners, or any two of them, of whom
the President shall be one, shall proceed to hear, examine, and report
thereon in manner hereinafter mentioned.

(3) Nothing herein contained shall authorise the said
Commissioners to receive or report upon any claims but such as are
referred to them by the Governor as aforesaid.

19. (1) In hearing and examining all claims to grants as afore-
said the said Commissioners shall be guided by the real justice and
good conscience of the case without regard to legal forms and

solemnities,
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solemnities, and shall direct themselves by the best evidence that they
can procure, or that is laid before them, whether the same be such
evidence as the law would require in other cases or not.
(2) If the Commissioners, or any two of them, are satisfied
that the person claiming such lands or any part thereof is entitled in
equity and good conscience to hold the said lands and to have a grant
thereof made and delivered to such person under the Great Seal, they
shall report the same and the grounds thereof to the Governor
. accordingly, and shall set forth the situation, measurement, and
boundaries by which the said lands shall be described in every such
grant.
(3) Nothing herein contained shall be held to oblige the
Governor to make and deliver any such grant as aforesaid unless he
deems proper so to do.
20. The meetings of the Commissioners shall be holden at such Meetings of the
place as the Governor from time to time appoints, and the g‘;’;’m“;’;“;“‘ .
Commissioners shall proceed with all due dispatch to investigate and .5~ b
report upon the claims referred.
21. (1) The Commissioners, upon receiving any such claim for Power of
report as aforesaid, may appoint a day by notice in the Gazette Smmon witnesses.
for hearing such claim, and may issue summonses requiring all 7z, s. 6.
such persons, as are therein named, to appear before the Com-
missioners at the day and time therein appointied to give evidence
as to all matters and things known to any such person respecting any
claim as aforesaid, and to produce in evidence all deeds, instruments,
or writings in the possession or control of any such persons which
they might by law be required and compelled to give evidence of or
to produce in evidence in any cause respecting the like matters
depending in the Supreme Court, in so far as the evidence of such
persons and the production of such deeds, instruments, and writings are
necessary for the due investigation of any such claim as aforesaid
depending before the Coramissioners.
(2) All such evidence shall be taken down in writing in the Taking of evidence.
presence of the witnesses respectively giving the same, and shall at
the time be signed by them or, in case of their refusing or being
unable to sign, by the Secretary to the Commissioners; and all such
evidence shall be given on oath, which oath the Commissioners shall
administer to every person appearing before them to give evidence.
“ (3) Any person taking a false oath in any case wherein False swearing to be
an oath is required to be taken by this Act shall be deemed guilty of P
perjury, and being thereof duly convicted shall be liable to such pains
and penalties as any person convicted of perjury is subject and liable to.

22. (1) Whenever any person, who is duly summoned to give Witnesses not
evidence before the Commissioners as aforesaid, his reasonable expenses al’fpe‘?’ing or
having been paid or tendered and not having any lawful impediment s

- 5 1
allowed 1%id. s.7.
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allowed by the Commissioners, fails to appear at the time and place
specified in such summons, or after appearing refuses to be sworn or
to answer any lawful question, or to produce any deed, instrument, or
writing which he may lawfully be required to produce, or without
leave obtained from the Commissioners wilfully withdraws from
further examination, then, and in every such case, the Commissioners
shall cause such default, or refusal, or wilful withdrawing to be
certified in writing.

(2) The person at whose instance or on whose behalf such
summons as aforesaid was issued may thereupon take out the process
of the Supreme Court for summoning such last-mentioned person to
appear before the said Court at the time therein specified summarily,
to show cause why he should not be attached, fined, or imprisoned for
such default, refusal, or wilful withdrawing as aforesaid.

(3) If such person having such last-mentioned summons duly
served upon him fails at the time therein specified to show cause for
his said default, refusal, or withdrawing, to the satisfaction of the said
Court, the said Court on proof by the return of the officers serving the
same, or by affidavit of the due service of the said summons to give
evidence and of the said summons to show cause, and on production
of a copy of the said certificate under the hand of the Secretary of the
Commissioners, may grant a warrant to apprehend the person so failing
to show cause, and may commit him to prison, and there to remain
without bail until he submits to be sworn and to answer all such
questions, and to produce all such deeds, instruments, or writings as
aforesaid in so far as is lawfully required of him, and further may set
such fine upon such person as the said Court thinks meet, and unless
the same is forthwith paid may grant process for levying the amount
thereof upon the property of such person.

(4) Every such fine or the amount thereof which is levied,
shall forthwith be paid to the chief clerk of the said Court, and the
said chief clerk shall forthwith out of the amount of such fine pay to
the person at whose instance the sentence imposing the fine was
obtained the expenses incurred in summoning the person fined and in
obtaining such sentence as taxed by the said chief clerk, and shall
account for and pay over the residue of such fine in like manner as he
is by law required and directed to account for and pay over fees or
fines received by him as chief clerk of such Court.

Effect of mortgages 23. All mortgages and judgments which would have bound the
tnd Judgments prior gaid lands or any part of them in case grants thereof had been given
5 W 1\5 No.21, under the Great Seal, before such mortgages or judgments were made
- " or given, shall have the same force and effect with respect to such
lands after grants thereof have been made and delivered in pursuance
of the provisions of this part of this Act as if the same had been
made and delivered previous to the dates of such mortgages or
Judgments as aforesaid, any law to the contrary in anywise notwith-
standing. 24.

et
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24. (1) The Commissioners shall respectively receive for their Remuncration of
own use, for every final report made by them in the manner and form i o
prescribed by this part of this Act upon any claim to a grant of land, '8 Vie- ¥o. 11,5 2.
the sum of two guineas.
(2) The Secretary to the Commissioners shall receive, for and Secretary.
every case referred to the Commissioners, the sum of two pounds.
(3) The sums aforesaid shall be the whole remuneration of
the Commissioners and their Secretary in respect of their offices, and
the Governor shall by warrant under his hand direct such sums to be
paid out of the Treasury.
25. (1) There shall be paid to the Secretary of the Commissioners, Fees to be taken by
by every person making a claim to a grant of land, which is referred %ﬁﬁ;g’l e
by the Governor to the Commissioners for examination as hereinbefore Fourth Schedule.
is provided, the several fees specified in the Fourth Schedule to this 5 Wm. IV No. 21,
Act. s. 10.
: (2) The Secretary shall duly account for the fees so paid to
him as aforesaid, and shall pay the same into the hands of the Colonial
Treasurer on the last day of every month. to be appropriated to
public uses. :
(3) The Commissioners, or any two of them, of whom the
President shall be one, may admit any poor person to appear and
prosecute his claim as aforesaid without the payment of any fees if it
appears to the Commissioners that such person is poor and not in a
condition to pay the same.

PART III.

The conveyance and assignment of property.
Acknowledgment of deeds.

26. (1) Every deed, conveyance, or other instrument in writing peeds exceuted by
made and executed by any married woman prior to the first day of T[f;;iedr‘gé’l’:m“cn
January, one thousand eight hundred and forty-four, of and concerning of the 6th March,
any lands, tenements, or hereditaments situated in New South Wales, 1819, valid.
and acknowledged in the form and manner appointed and directed by ? Vic: No- 16 5. 16.
the proclamation of the Governor bearing date the sixth day of March,
one thousand eight hundred and nineteen (a true copy whereof is set
forth in the Sixth Schedule of this Act), shall be and be taken to be valid Sixth Schedule.
and effectual to pass and convey all the right, title, and interest
of such married woman to and in all such lands, tenements, or
hereditaments intended to be alienated and conveyed by such deed or
other instrument.

c17—B (2)
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Acknowledged deeds (2) Any deed in due form of law, made and executed by
sabstituted for fines any party from whom any estate, right, title, or interest in any lands,
7 Vie. No. 16«16, tenements, or hereditaments situated in New South Wales, is or may
’ be intended to be passed, and duly acknowledged by such party in the
manner hereinafter provided, shall be as valid and effectual to pass all
the estate, right, title, interest, and claim of the respective parties to
such deed, in or to all and every such lands, tenements, or hereditaments
in such deed mentioned and intended to be conveyed, and to transfer
and convey the same to the grantee, bargainee, or other person therein
mentioned, his heirs and assigns for ever, according to the several
estates and interests by such deed conveyed and limited as if a fine
with proclamations had been levied, or a common recovery suffered, of
such lands, tenements, or hereditaments, or as if such lands, tenements,
or hereditaments-intended to be conveyed had been conveyed by the
firmest and most regular deeds, conveyances, and instruments.
o (3) All deeds shall be deemed to be and to have been duly
acknowledgments 5 cknowledged when the acknowledgment has been or purports to have
been received and certified as follows, that is to say—
Tbid. 53.16,17. - (¢) in New South Wales by— :
i (i) any Judge of the Supreme Court ; or
:(2) N (i) the Registrar-General or his deputy; or
i Ly (iii) any commissioner of the Supreme Court authorised to
in New South Wales ; take affidavits and not residing within five miles of the city
of Sydney; or
(iv) any person authorised by a commission under the hand
and seal of the Judges of the Supreme Court, or any of
them, to take and receive acknowledgments for the purposes
of this Act; or
L ot o Do (b) in any part of Her Majesty’s dominions other than New South
ajesty’s dominions; Walcs by—
(i) any Judge exercising jurisdiction in such part ; or
(ii) the Mayor or Chief Magistrate of any city or town in such
part; or
(iii) any commissioner of the Supreme Court of New South
Wales for taking affidavits; or
in fcreign countries ; (¢) in any foreign country by—
(i) the British Consul or Vice-Consul; or
(i1) any commissioner of the Supreme Court of New South
Wales for taking affidavits.
Courso to be pursucd (4) If a married woman is a party to any such deed she
e married woman ghall b examined privately and apart from her husband by the person
7 Vie. No. 16,e, 16, Defore whom such acknowledgment is made as aforesaid, and shall
confess that she executed the same freely and voluntarily and without
the fear, menace, or coercion of her husband.
(5)



Conveyancing and Law of Property. 11

(5) Every such acknowledgment and confession shall be certiicate of person
certified as aforesaid under seal or otherwise by the person before king s
whom the same is made, and such certificate shall be endorsed or
affixed to the deed, and shall be in the form or to the effect of the gy senedute.
form in the Fifth Schedule to this Act, and shall be deemed and taken as 5 vic. xo. 16, . 16.
sufficient proof of every such acknowledgment or confession as schedule A.
aforesaid. 22 Vic. No. 1, s. 21.

(6) Every deed affecting or intended to affect land in New Validation of
South Wales, which has been executed by any married woman or ;“cﬁ’;(’j‘v;‘}cdgmem'
tenant in tail, and which purports to have been acknowledged by such 754 5 20.
woman or tenant before some person having authority in that behalf,
shall be valid and effectual in its intended cperation to all intents and
purposes, notwithstanding that the acknowledgment endorsed on such
deed may not have been taken or certified in due form.

(7) No such acknowledgment shall be taken before the
person employed to prepare the deed acknowledged, or before a person
being a party thereto.

- (8) This section shall not prejudice the rights of any person

under any decree, order, or judgment of any Court of competent
jurisdiction made prior to the passing of this Act, or in any suit,
action, or other judicial proceeding pending at the passing of this Act.

27. The original instrument to which any such acknowledg- Acknowledgment of
ment as aforesaid relates shall be produced to the person before whom deegs where | ey
the same is made, and in case such instrument appears to have been ; vi.. no. 16, s. 18.
executed by any party unable to write, such person shall refuse to
complete such acknowledgment by certifying the same, unless the
execution by such party is attested by some justice of the peace,
barrister, attorney, or notary public other than the person by whom
such instrument has been prepared, whose attestation shall contain a
certificate that the contents of such instrument were previously
explained to the party so unable to write, and that the nature and
effect thereof were, at the time of such attestation, to the best of the
belief of such justice of the peace, barrister, attorney, or notary
public understood by such party.

28. (1) When any deed acknowledged as aforesaid is received Fees payable.
into the office of the Registrar-General for registration, or when any7 Vie. No. 16, ss. 19,
deed is acknowledged as aforesaid before the Registrar-General or his 20’:,};01\;;(’27' e
deputy, the Registrar-General or his deputy shall demand and take sty
for every acknowledgment before whomsoever made the sum of
ten shillings.

(2) The moneys so received shall be regularly accounted
for and paid over by the Registrar-General to the Treasury.

(3) Every commissioner for taking affidavits and every
commissioner for taking acknowledgments appointed under this Act
(except at Sydney) may demand and have for his own use for the

taking
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taking and certifying by him as aforesaid of every acknowledgment
“under this Act the sum of five shillings, which shall be paid in
addition to the sum of ten shillings payable to the Registrar-General
or his deputy as aforesaid.

Validation of voluntary settlements.

Voluntary settlement 29. (1) Notwithstanding anything in the Act twenty-seventh
e ok to ke . Elizabeth chapter four contained, no settlement of land duly registered
55 Vic. No. 8, s 1-3 under the Registration of Deeds Act 1897 or any Act thereby repealed,
or under the Real Property Act or any Act amending or consolidating
the same, shall, in favour of a purchaser taking under any contract,
deed, or other instrument made subsequent to such registration, be
deemed fraudulent by reason only that such settlement was not made

for valuable consideration.

Interpretation of (2) The word “settlement” in this section shall include
“settiement.” conveyance, assignment, lease, mortgage, charge, limitation of uses,
Thid: 8. 2.

declaration of trusts, transfer, and other instruments creating or
transferring any estate or interest in land, whether under the provisions
of the Real Property Act, or otherwise.

Rights of purchasers (3) This section shall not affect the rights of any purchaser
gg‘t’;’f)“eﬂg;ge‘:‘fsgl, ander any contract, deed, or other instrument entered into or made
not affected. = before the thirtieth day of December, one thousand eight hundred and

Tbid. s. 4. ninety-one.
Purchase of reversionary interests.

No purchase of 80. (1) No purchase made bond fide and without fraud or
e bond e to e unfair dealing of any reversionary interest in real or personal estate
- a;rigznrg'egglgnﬁﬁr shall hereafter be opened or set aside merely on the ground of under
value, value.

48 Vie. No.23,es.1, 2. (2) The word “purchase’” in this section shall include
every kind of contract, conveyance, or assignment under or by which
any beneficial interest in any kind of property may be acquired, and
the words “reversionary interest”” shall include any estate or interest

in remainder or expectancy.

Deeds of feoffment.

Registrat'on of deed 81. The due registration in the office of the Registrar-General

of feoffment : . . o
2alti bt o livaey of any deed of feoffment executed since the first day of January, one

of seisin. thousand eight hundred and forty-four, or hereafter executed, shall
7 Vie. Ko.16,5.25. operate as and be for all purposes equivalent to livery of seisin as to
the lands and hereditaments comprised in and intended to be conveyed
by such deed of feoffment, the same in all respects as if there had been
livery of seisin actually made and given of the same lands and here-
ditaments in the most valid and effectual form and manner.
. Releases.
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Releases.

82. Every deed or insirument of release executed after the Release cquivalent to
passing of this Act shall be as effectual as if the releasing parties who lease and release.
have executed the same had also executed a lease or bargain and sale” Vi ¥o- 16, = 26.
for a year for giving effect to such release, although no such lease or
bargain and sale has been executed, and the recital or mention of a
lease or bargain and sale in a release executed before the first day of
January, one thousand eight hundred and forty-four, shall be con-
clusive evidence of the execution of such lease or bargain and sale.

Future and contingent uses.

83. Where by any instrument, whether executed before or after provision for cases of
the passing of this Act, any hereditaments are limited to uses, all uses futarsand contingent
thereunder whether expressed or implied by law, and whether 5 vi. xo. 12 . 19.
immediate or future or contingent or executory or to be declared under ,
any power therein contained, shall take effect when and as they arise
by force of and by relation to the estate and seisin originally vested in
the person seised to the uses, and the continued existence in him or
elsewhere of any seisin to uses or scintilla juris shall not be deemed
necessary for the support of or to give effect to future or contingent
or executory uses, nor shall any such seisin to uses or scintilla juris
be deemed to be suspended or to remain or to subsist in him or
elsewhere.

Assignment of personally to self and another.

34. Any person may assign personal property now by law Aswignment of
assignable, including chattels real, directly to himself and another personalty toselfand

person by the like means as he might assign the same to another. Ibid. 5. 22,

Lzecution of powers.

35. (1) A deed hereafter exccuted in the presence of and Mode of execution
attested by two or more witnesses in the manner in which deeds are * Pover
ordinarily executed and attested shall, so far as respects the execution “** **
and attestation thereof, be a valid execution of a power of appoint-
ment by deed or by any instrument in writing not testamentary, not-
withstanding it has been expressly required that a deed or instrument
in writing made in exercise of such power should be executed or
attested with some additional or other form of execution or attestation
or solemnity.

(2) This provision shall not operate to defeat any direction
in the instrument creating the power that the consent of any par-
ticular person shall be necessary to a valid execution, or that any act
shall be performed in order to give validity to any appointment having
no relation to the mode of executing and attesting the instrument.

(3)
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26 Vic. No. 12, 5. 12.

Interpretation of
“ gettlement” and
“gettled estates.”

60 Vie. No. 20, s, 2.
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(8) Nothing herein contained shall prevent the donee of
a power from executing it conformably to the power by writing or
otherwise than by an instrument executed and attested as an ordinary
deed, and to any such execution of a power this provision shall not
extend.

86. (1) Where, under a power of sale, a bond fide sale is made
of an estate with the timber thereon, or any other articles attached
thereto, and the tenant for life, or any other party to the transaction,
is by mistake allowed to receive for his own benefit a portion of the
purchase money as the value of the timber or other articles, the
Supreme Court in its equitable jurisdiction, upon any claim or appli-
cation in a summary way as the case may require or permit, may
declare that upon payment by the purchaser or the claimant under
him of the full value of the timber and articles at the time of sale,
with such interest thereon as the said Court directs, and the settlement
of the said principal, moneys, and interest under the direction of the
said Court upon such parties as in the opinion of the said Court are
entitled thereto, the said sale ought to be established.

(2) Upon such payment and settlement being made accor-
dingly the said Court may declare that the said sale is valid, and there-
upon the legal estate shall vest and go in like manner as if the power
had been duly executed.

(8) The costs of the said application as between solicitor
and client shall be paid by the purchaser or the claimant under him.

PART 1V,
Leases and sales of settled estates and estates of infants.

Interpretation of terms used.

87. (1) The word “ settlement” as used in this part of this Act
shall signify any Act of Parliament, deed, agreement, will, or other
instrument, or any number of such instruments, under or by virtue of
which any hereditaments or any estate or interest in land stand for
the time being limited to or in trust for any persons by way of
succession, including any such instruments affecting the estates of any
one or more of such persons exclusively.

(2) The term “settled estates” as used in this part of this
Act shall signify all hereditaments of any tenure, and all estates or
interests in any such hereditaments which are the subject of a settle-
ment. (3)
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(8) For the purposes of this part of this Act a tenant
in tail after possibility of issue extinct shall be deemed to be a tenant
for life.

(4) All estates or interests in remainder or reversion not
disposed of by the settlement and reverting to the settlor or descending
to the heir of a testator or passing to his personal representatives or
next of kin under the law relating to the descent and distribution of
the real estate of intestates shall be deemed to be estates coming to
such settlor, heir, personal representative, or next of kin under and by
virtue of the settlement.

(5) Land and any estate or interest therein which is the
subject of a settlement is for the purposes of this part of this Act
settled land.

(6) In determining what are settled estates within the
meaning of this part of this Act the Court shall be governed by the
state of facts and by the trusts or limitations of the settlement at the
time of the said settlement taking effect.

(7) Where a person in his own right seised or beneficially
entitled to land for an estate in fee simple or for any leasehold interest
at a rent is an infant, such land or leasehold interest shall be deemed
to be settled estate within the meaning of this part of this Act.

(8) The expression “The Court” in this part of this Act Interpretation of

shall mean the Supreme Court in its equitable jurisdiction.

156

50 Vie. No. 20, s. 3.

(9) For the purposes of this part of this Act a person Tenantsfor life to be

shall be deemed to be entitled to the possession or to the receipt of the
rents and profits of settled land, although his estate may be charged or

encumbered either by himself or by the settlor or otherwise howsoever zzid. s. 47.

to any extent, but the estates or interests of the parties entitled to any
such charge or encumbrance shall not be affected by the the acts of
the persons entitled to the possession or to the receipt of the rents and
profits as aforesaid unless they concur therein.

Leases.

deemed entitled not-
withstanding encum-

88. The Court may, if it deem it proper and consistent with a The Court's power

due regard for the interests of all parties entitled under the settlement of meking leases.
and subject to the provisions and restrictions in this part of this Act e

contained, authorise leases of any settled -estates or of any rights or
privileges over or affecting any settled estatesfor any purpose whatso-
ever whether involving waste or not, provided the following condiiions
be observed :—

(1) Every such lease shall be made to take effect in possession. at Torm of lease.

or within one year next after the making thereof, and shall
be for a term of years not exceeding for an agricultural or
occupation
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occupation lease ten years, and for a mining lease forty years,
and for a repairing lease fifteen years, and for a building
lease thirty years.

Rent. (2) () On every such lease shall be reserved the best rent or
reservation in the nature of rent, either uniform or not,
that can be reasonably obtained, to be made payable half-
yearly or oftener, without taking any fine or ether benefit
in the nature of a fine.

(0) In the case of a mining lease a nominal rent, or any
smaller rent than the rent to be ultimately made payable,
may, if the Court thinks fit so to direct, be made payable
during all or any part of the first five years of the lease.

(¢) In case of a mining lease, the rent reserved may be in part
by way of royalty on the minerals raised, or on the gross
or net produce thereof.

Leases of minerals, (3) («) Where the lease is of any earth, cozl, stone, or mineral,

- a certain portion of the whole reni or payment reserved
shall be from time to time set aside and invested as here-
inafter mentioned, namely, when and so long as the person
for the time being entitled to the receipt of such rent is a
person who, by reason of his estate or by virtue of any
declaration in the settlement, is entitled to work such
earth, coal, stone, or mineral for his own benefit one-fourth
part of such rent, and otherwise three-fourth parts thereof.

(b) In every such lease sufficient provision shall be made to
insure such application of the aforesaid portion of the rent
by the appointment of trustees, or otherwise as the Court
deems expedient.

Leases to be by deed. (4) Every such lease shall be by deed, and the lessee shall
execute a counterpart thereof.

Condition for (5) Every such lease shall contain a condition for re-entry on

re-entry.

non-payment of the rent for a period of twenty-eight days

after it becomes due, or for some less period to be specified

in that behalf.

Lesses may contain 39. Subject and in addition to the conditions hereinbefore

;1;"2;71 covenants: — mentioned, every such lease shall contain such covenants, conditions,
e No-20, 5. and stipulations as the Court deems expedient with reference to the

special circumstances of the demise.

Parts of settled land 40. The power to authorise leases conferred by this part of this
s ™ tind. Act shall extend to authorise leases either of the whole or any parts of
o i the settled land, and may be exercised from time to time.

Losemanhs . 41. Any leases, whether granted in pursuance of this part of

s this Act or otherwise, may be surrendered, either for the purpose of

Ibid. 5. 7. obtaining a renewal of the same or not; and the power to authorise

leases
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leases conferred by this part of this Act shall extend to authorise new
leases of the whole or any part of the hereditaments comprised in any
surrendered lease.
42. The power to authorise leases conferred by this part of this Power to authorise
Act shall extend to authorise preliminary contracts to grant any such leases to extend to

% A preliminary
leases, and any of the terms of such contracts may be varied in the contracts.
leases. 50 Vie. No. 20, s. 8.

43. The power to authorise leases conferred by this part of this Modes in which
Act may be exercised by the Court, either by approving of particular s
leases or by ordering that powers of leasing in conformity with the ;;;; . o
provisions of this part of this Act shall be vested in trustees in manner
hereinafter mentioned.

44, When application is made to the Court either to approve what evidence to
of a particular lease or to vest any powers of leasing in trustees, thePe produced onan
Court shall require the applicant to produce such evidence as it deems b i At
sufficient to enable it to ascertain the nature, value, and circumstances zzid. s. 10.
of the estate, and the terms and conditions on which leases thereof
ought to be authorised.

45. When a particular lease or contract for a lease has been After approval of
approved by the Court, the Court shall direct who shall execute the §leas Court to
same as lessor, and the lease or contract executed by such person shall the lessor.
take effect in all respects as if he was at the time of the execution zzi. s. 11,
thereof absolutely entitled to the whole estate or interest which is
bound by the settlement, and had immediately afterwards settled the
same according to the settlement, and so as to operate (if necessary)
by way of revocation and appointment of the use or otherwise as the
Court directs.

46. (1) Where the Court deems it expedient that any general Powers of leasing
powers of leasing any settled estates conformably to this Act should fey be vested in
be vested in trustees, it may by order vest any such power accordingly, 7si4. s. 12.
either in the existing trustees of the settlement or in any other persons,
and such powers when exercised by such trustees shall take effect in
all respects as il the power so vested in them had been originally
contained in the settlement, and so as to operate (if necessary) by way
of revocation and appointment of the use or otherwise as the Court
directs.

(2) In every such case the Court may impose any con-
ditions as to consents or otherwise on the exercise of such power, and
may also authorise the insertion of provisions for the appointment of
new trustees from time to time for the purpose of exercising such
powers of leasing as aforesaid.

47. On any lease of land any earth coal, stone, or mineral may Minerals may Lo
be excepted, and any rights or privileges may be reserved, and the exccpted from
lessee may be required to enter into any covenants and submit to any 744, s 15.
restrictions which the Court may deem advisable.

c17—C Sales
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Sales and dedications.

Court may authorise 48, (1) The Court may, if it deems it proper and consistent
o Ll with a due regard for the interest of all parties entitled under the
50 Vio. No. 20. 5. 13, S€itlement and subject to the provisions and restrictions in this part of
" this Act contained, from time to time authorise a sale of the whole or

any parts of any settled estates.

(2) Every such sale shall be conducted and confirmed in
the same manner as by the rules and practice of the Court for the time
being is or shall be required in the sale of lands sold under a decree of
the Court.

(3) The Court may authorise any'such sale to be conducted
out of Court upon such terms and conditions and subject to such
restrictions as to the Court may seem fit.

Consideration for 49. When any land is sold for building purposes the Court may
e et allow the whole or any part of the consideration to be a rent issuing
rent. out of such land which may be secured and settled in such manner as
Tbid. 5. 14. the Court approves.

Minerals, &c., may be 50. On any sale of land any earth, coal, stone, or mineral may

excepted from sales

T be excepted, and any rights or privileges may be reserved, and the

purchaser may be required to enter into any covenants or submit to
any restrictions which the Court may deem advisable.

Court may suthorise 51. The Court may, if it deems it proper and consistent with a

et omieal,a due regard for the interests of all parties entitled under the settlement

forstreets, roads,and and subject to the provisions and restrictions in this part of this Act

Wior i, contained, from time to time direct that any part of any settled estates

S be laid out for streets, roads, paths, squares, gardens, or other open
spaces, sewers, drains, or watercourses either to be dedicated to the
public or not, and the Court may direct that the parts so laid out shall
remain vested in the trustees of the settlement or be conveyed to or
vested in any other trustees upon such trusts for securing the con-
tinued appropriation thereof to the purposes aforesaid in all respects,
and with such provisions for the appointment of new trustees when
required as by the Court are deemed advisable.

As to laying out and 52. (1) Where any part of any settled estates is directed to be

ﬂlﬁfﬁgﬁgﬂﬁgﬂtmg laid out for such purposes as aforesaid, the Court may direct that any

streets, roads, and  Such streets, roads, paths, squares, gardens, or other open spaces, sewers,

:ihe’ works and  (paing, or watercourses, including all necessary or proper fences,

penses thereof. s . St .

I8id. 5. 17, pavings, connections, and other works incidental thereto, respectively
be made and executed, and that all or any part of the expenses in
relation to such laying out, and making and execution, be raised and
paid by means of a sale or mortgage of or charge upon all or any part
of the settled esfates, or be raised and paid out of the rentsand profits
of the settled estates, or any part thereof, or out of any moneys or

investments
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investments representing moneys liable to be laid out in the purchase
of hereditaments to be settled in the same manner as the settled estates,
or out of the income of such moneys or investments, or out of any
accumulations of rents, profits, or income.
. (2) The Court may also give such directions as it may
deem advisable for any repair or maintenance of any such streets,
roads, paths, squares, gardens, or other open spaces, sewers, drains, or
watercourses, or other works out of any such rents, profits, income, or
accumulations during such periods of time as to the Court seems
advisable.

83. On every sale or dedication to be effected as hereinbefore How sales and
mentioned the Court may direct who shall execute the deed of convey- dolications are ko be
ance, and the deed executed by such person shall take effect as if the direction of the
settlement had contained a power enabling such person to effect such vt
sale or dedication, and so as to operate if necessary by way of revoca- % Vic: No-20s.18.
tion and appointment of the use or otherwise as the Court directs.

Applications to the Court and parties thereto.

54. Any person entitled to the possession or to the receipt of application by
the rents and profits of any settled estates for a term of years oar oo
determinable on his death or for an estate for life or any greater estate, this Act, 4
and also any person entitled to the possession or to the receipt of rsid. s. 19.
the rents and profits of any settled estates as the assignee of any
person who, but for such assignment, would be entitled to such settled
estate for a term of years determinable with any life, or for an
estate for any life, or any greater estate may apply to the Court by
petition in a summary way to exercise the powers conferred by this
part of this Act.

65. Subject to the exceptions hereinafter contained every with whose consent
application to the Court must be made with the concurrence or $uch spplication to
consent of the following parties, namely :— Ibid. 0. 20.

(1) Where there is a tenant in tail under the settlement in
existence and of full age then the parties to concur or consent
shall be such tenant in tail, or if there is more than one
such tenant in tail, then the first of such tenants in tail
and all persons in existence having any beneficial estate or
interest under or by virtue of the settlement prior to the
estate of such tenants or tenant in tail, and all trustees having
any estate or interest on behalf of any unborn child prior to
the estate of such tenant in tail.

(2) And in every other case the parties to concur or consent
shall be all the persons in existence having any beneficial

- estate or interest under or by virtue of the settlement, and
also all trustees having any estate or interest on behalf of
any unborn child. 56,
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Court may dispense 56. Where an infant is tenant in tail under the settlement, the
IZ?&E&";%":’:,:;H Court may dispense with the concurrence or consent of all or any of
estates. the persons entitled, whether beneficially or otherwise, to any estate
50 Vie. No. 20, s. 21. or interest subsequent to the estate tail of such infant.

Notice to be given to 57. (1) Where, on an application under this part of this Act,
persons who do not ' 1,6 concurrence or consent of any such person as aforesaid has not
the application. been obtained notice shall be given to such person in such manner as
Tbid. s, 22. the Court directs requiring him to notify within a time to be

specified in such notice whether he assents to or dissents from such
application, or submits his rights or interests so far as they may be
affected by such application to be dealt with by the Court.

(2) Every such notice shall specify to whom and in what
manner such notification is to be delivered or left.

(8) In case no notification is delivered or left in accordance
with the notice, and within the time thereby limited, the person to or
for whom such notice has been given or left shall be deemed to have
submitted his rights and interests to be dealt with by the Court.

Court may dispenso 58. (1) Where, on an application under this part of this Act,
e e e the concurrence or consent of any such person as aforesaid has not

stances and may if it been obtained, and in case such person cannot be found, or in case it

ﬁ;‘;‘{ef}:;’i"e’;ff;t_ is uncertain whether he be living or dead, or in case it appears to the

Tbid. 5. 23. Court that such notice as aforesaid cannot be given to such person
without expense disproportianate to the value of the subject matter of
the application, then and in any such case the Court may, either on
the ground of the rights or interests of such person being small or
remote, or being similar to the rights or interests of any other person,
or on any other ground, by order dispense with notice to such person,
and such person shall thereupon be deemed to have submitted his
rights and interests to be dealt with by the Court.

(2) In order to ascertain who are the persons having right
to assent or dissent, or submit as herein provided, the Court may
direct the Master in Equity to make enquiry in that behalf as in the
case of suits for partition, and the Master’s report shall, if approved by
the Court, be conclusive for the purposes of such application, and any
person having any interest who is not mentioned in the report, and
does not make claim to the Court before the order on such application
has been made shall be deemed to have submitted his rights and
interests to be dealt with by the Court.

Qonté ika ieas 569, An order may be made upon any application notwith-
yogied te e number Standing  that the concurrence or consent of any such person as
and interests of aforesaid has not been obtained or has been refused, but the Court
1;::;16:- 2 in considering the application shall have regard to the number of
B i persons who concur in or consent to the application and who dissent
therefrom, or who submit or are to be deemed to submit their rights

or interests to be dealt with by the Court, and to the estates or

interests
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interests which such persons respectively have or claim to have in the
estate as to which such application is made, and every order of the
Court made upon such application shall have the same effect as if all
such persons had been consenting parties thereto.

60. The Court may nevertheless give effect to any petition Petition may be
subject to and so as not to affect the rights, estate, or interest of any sniy ::vti};"g“:igm
person whose concurrence or consent has been refused, or who has 10t of non-consenting
submitted or is not deemed to have submitted his rights or interests Perties
to be dealt with by the Court, or whose rights, estate, or interest PRy 8 98,
ought in the opinion of the Court to be excepted.

61. Notice of any application to the Court under this part of Notice of application
this Act shall be served on all trustees who are seized or possessed of f;’u‘;ge:zj"gg e
any estate in trust for any person whose consent or concurrence to or rzq, s, 2.
in the application is hereby required, and on any other parties who in
the opinion of the Court ought to be so served unless the Court thinks
fit to dispense with such notice.

62. Notice of any application to the Court under this part of Notice of appiication
this Act shall, if the Court so directs but not otherwise, be inserted in f;::ﬁpgggfs 5 Conck
such newspapers as the Court directs, and any person, whether direct.
interested in the estate or not, may apply to the Court by motion for Z%d. s. 27.
leave to be heard in opposition to or in support of any application
which may be made to the Court under this part of this Act, and the
Court is hereby authorised to permit such person to appear and be
heard in opposition to or in support of any such application on such
terms as to costs or otherwise and in such manner as it thinks fit.

The application and investment of moneys.

63. All money to be received on any sale effected under the Payment and appli-
authority of this part of this Act, or to be set aside out of the rent or ;’r'f;:’:g°f’;o“‘£’;§{;
payments reserved on any lease of earth, coal, stone, or minerals as or set aside out of
aforesaid may, if the Court thinks fit, be paid to any trustees of whom i B
it shall approve, or otherwise the same shall be paid into Court 7% *2*
ex parte the applicant in the matter of this part of this Act, and such
money shall be invested, deposited, or otherwise applied as the Court
shall from time to time direct in some one or more of the following
modes, namely—

(«) In investment in Government securities, or on other securities
on which trustees are by law authorised to invest trust moneys,
or on which the trustees of the settlement are by the settle-
ment authorised so to invest:

Provided that in case of investment in terminable
securities provision shall be made by way of sinking fund or
otherwise in respect of any premiums or discount so as to
secure the full capital for persons having remoter interes’zs.)

b
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(5) By deposit at interest in the Colonial Treasury or in any bank
as authorised by the present or any future rules of Court.

(¢) In discharge, purchase, or redemption of incumbrances
affecting the inheritance of the settled land or other the
whole estate the subject of the settlement, or affecting any
other hereditaments subject to the same uses or trusts.

(d) In purchase of the reversion in fee of any part of the settled
land being leasehold land for years or life or years determin-
able on life.

(e) In purchase of land in fee simple, or of leasehold land held
for sixty years or more unexpired at the time of purchase, to
ke settled in the same manner as the hereditaments in respect
of which the money was paid, or as near thereto as the
different nature of the property purchased may admit.

(/) In payment to any person becoming absolutely entitled or
empowered to give an absolute discharge.

(9) In payment of costs, charges, and expenses of or incidental
to the exercise of any of the powers, or the execution of any
of the provisions of this part of this Act.

(2) In any other mode in which money produced by the
exercise of a power of sale in the settlement is applicable
thereunder.

Transmission and 64. Capital money arising under this part of this Act while

devolution of capitel pemaining uninvested or unapplied, and securities on which an invest-

50 vii: No. 20, s 30, 10ent of any such capital money is made shall, for all purposes of
disposition, transmission, and devolution be considered as land, and
the same shall be held for and go to the same persons successively in
the same manner and for and on the same estates, interests, and trusts
as the land wherefrom the money arises would, if not disposed of,
have been held and have gone under the settlement, and the income of
such capital money and such securities shall be paid or applied as the
income of that land, if not disposed of, would have been payable or
applicable under the settlement.

Trustees may apply 65. The application of the money in manner aforesaid may, if

moneys in certain  the Court so directs, be made by the trustees (if any) without any

cases without appli- S ; i
cation to Court.  application to the Court, or otherwise upon an order of the Court upon

Zbid. s. 81, the petition of the person who would have been entitled to the
possession or the receipt of the rents and profits of the settled estates.
Until money can be 66. Until the money can be applied as aforesaid the same shall

applied to be invested $ = : 2 . 1 1
bt e o v e be invested as the Court directs in some or one of the investments in

paid to parties which cash under the control of the Court is for the time being
;’;;ﬂed'sz authorised to be invested, and the interest and dividends of such
BT investments shall be paid to the person who would have been entitled

to the rents and profits of the land if the money had been invested in

the purchase of land.
67.
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67. Where any purchase money paid into Court under the Court may direct
provisions of this part of this Act shall have been paid in respect of fPEiation 2} moder
any lease for a life or lives or years, or for a life or lives and years, Or or reversions as may
any estate in lands less than the whole fee simple thereof, or of any ‘;gp‘;‘_“ Jl‘let'ZO %
reversion dependent on any such lease or estate, the Court on the™ ™7 =%***
petition of any party interested in such money may order that the
same shall be laid out, invested, accumulated, and paid in such manner
as the said Court may consider will give to the parties interested in such
money the same benefit therefrom as they might lawfully have had
from the lease, estate, or reversion in respect of which such money has

been paid, or as near thereto as may be.

Leases by tenants for life.

68. (1) Any of the following persons, that is to say— Leases by tenants for
(a) A person entitled either in his own right or in right of his'™*f g
wile to the receipt of the rents and profits of any settled 7 > **
estates—
(i) for an estate for any life ; or
(i1) for a term of years determinable with any life or lives; or
(ii1) for any greater estate
(unless the settlement expressly declares that such person may not
make such demise) ; and
() A person entitled to the possession or to the receipt of the Of unsettled estates
rents and profits of any unsettied estates— !
i) as tenant in tail after possibility of issue extinct; or
2ii) as tenant by the courtesy; or
(iif) in right of a wife who is seised in fee,
may, without any application to the Court, demise the same or any
part thereof from time to time for any term not exceeding ten years,
to take effect in possession at or within one year next after the making
thereof.
(2) Every such demise shall be made by deed, and the Leases to be by deed
best rent that can reasonably be obtained shall be thereby reserved
without any fine or other benefit in the nature of a fine, which rent
shall be incident to the immediate reversion.
(3) Such demise shall not be made without impeachment Terms of lease.
of waste, and shall contain a covenant for payment of the rent, and
such other usual and proper covenants as the lessor thinks fit, and
also a condition of re-entry on non-payment of the rent for a period
of twenty-eight days after it becomes due, or for some less period to
be specified in that behalf.
(4) A counterpart of every deed of lease shall be executed
by the lessee.
69,
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Against whom such 69. Every demise authorised by the last preceding section

loases shall be valid- ghq]] he valid against the person granting the same, and all other

50 Vie. No. 20, 540 hapsons entitled to estates subsequent to the estate of such person
under or by virtue of the same settlement if the estates be settled, and
in the case of unsettled estates against the wife of any husband grant-
ing such demise of estates to which he is entitled in right of such wife,
and against all persons claiming through or under the wife of the
person granting the same.

Applications, &c., by persons under disability.

Provisions as to 70. (1) All powers given by this part of this Act and all
infants, lunatics, &c. g1 h]ications to the Court under this part of this Act, and consents to
TR and notifications respecting such applications, may be executed, made,
. or given by, and all notices under this part of this Act may be given
to guardians on behalf of infants, and by or to committees or other
persons entrusted with the care, control, and management of their
estates on behalf of lunatics, insane or incapable persons or insane
patients, and by or to trustees or assignees of the property of bank-

rupts or insolvents.

(2) In the case of any tenant in tail who is an infant, or
lunatic, or an insane or incapable person, or insane patient, no appli-
cation or consent to, or notification respecting any application may
be made or given by any guardian or committee, or other such persons
as aforesaid, without the special direction of the Court.

Married women 71. (1) Where a married woman applies to the Court or con-

:gg}g;:g”g°:;‘1§°“’“ sents to an application to the Court under this part of this Act, she

examined apart from shall first be examined apart from her husband touching her knowledge

?:?dh“s‘:’;nd‘ of the nature and effect of the application, and it shall be ascertained
o that she freely desires to make or consent to such application.

(2) Such examination shall be made whether the heredita-
ments which are the subject of the application are settled in trust for
the separate use of such married woman independently of he
husband or not.

(8) No clause or provision in any settlement restraining
anticipation shall prevent the Court from exercising, if it thinks fit,
any of the powers given by this part of this Act, and no such exercise
shall occasion any forfeiture, anything in the settlement contained to
to the contrary notwithstanding.

Exm}igﬂtion th 72. (1) The examination of such married woman when resident
£ bo made when . Within the jurisdiction shall be made either by the Court or by
residing within the some solicitor duly appointed by the Court for that purpose, who

jurisdiction of th : : i
Tourt, and how when Shall certify under his hand that he has examined her apart from her

residing out of such husband and is satisfied that she is aware of the nature and effect of
the intended application, and that she freely desires to make or consent
to the same. (2)

jurisdiction.
Zbid, 8. 44.
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(2) When the married woman is resident out of the
jurisdiction her examination may be made by any person appointed for
that purpose by the Court whether he is-or is not a solicitor of the
Court, and such person shall certify under his hand to the effect
hereinbefore provided in respect of the examination of a married woman
resident within the jurisdiction.

(3) The appointment of anysuch person not being a solicitor
of the Court shall afford conclusive evidence that the married woman
was at the time of such examination resident out of the jurisdiction.

78. Subject to such examination as aforesaid, married women As to application by
may make or consent to any applications whether they be of full age or consent of infant
or infants. 50 Vic. No. 20, 5. 45+

74. Nothing in this part of this Act shall be construed to create xo obligation to
any obligation on any person to make or consent to any application to make or consent to

3 application, &e.
the Court, or to exercise any power. T84, 5. 48

Miscellaneous provisions.
76. The execution of any lease by the lessor shall be deemed Evidence of

. . execution of
sufficient evidence that a counterpart of such lease has been duly counterpart lease

executed by the lessee as required by this Act. - $ gt

76. The Court shall direct that some sufficient notice of any Record of the exer-
exercise of any of the powers conferred on it by this part of this Act ¢iscof the powers
shall be placed on the settlement, or onany copies thereof, or otherwise 75,5 , o5,
recorded in any way it may think proper in all cases where it appears
to the Court to be practicable and expedient for preventing fraud or
mistake.

77. (1) The Court may exercise any of the powers conferred on court may exercise
it by this part of this Act whether the Court has already exercised poyer: repeatedly
any of such powers in respect of the same property or not. them notwith-

(2) The powers conferred on the Court by this part of this ffendingany "~
Act may be exercised if the Court thinks fit, notwithstanding any contrary by the
express declaration is contained in the settlement that they shall not settlors.
be exercised. e
(3) If in any settlement a provision is inserted purporting
or attempting by way of direction, declaration, or otherwise to prevent
or forbid the exercise by the Court of any of such powers, or
attempting or tending, or intended by a limitation gift, or disposition
over of settled land, or by a limitation gift or disposition of other
rezl or any personal property, or by the imposition of any condition, or
by forfeiture, or in any other manner whatever to prohibit or prevent
any person entitled under this part of this Act to apply to the Court
to exercise such powers from so applying, or to induce such persons
to abstain from so applying that provision, so far as it purports or
attempts, or tends, or is intended to have, or would or might have the
operation aforesaid, shall be deemed to be void.
¢ 17—D (4)
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(4) An estate or interest limited to continue so long only
as a person abstains from applying to the Court to exercise any of
such powers, or so long only as any of such powers shall remain
unexercised, shall be, and take effect as an estate, or interest to con-
tinue for the period for which it would continue if that person were
to abstain from so applying, or if any such power were not exercised
discharged from liability to determination or cesser by or on such
persons so applying, or by or on any such power being exercised.

N ey 78. Nothing in this part of this Act shall be construed to
not have been empower the Court to authorise any lease, sale, or other act beyond

suthorised by the 4} 6 extent to which, in the opinion of the Court, the same might have

50 Vic. No. 20, s. 35. been authorised in and by the settlement by the settlor or settlors.
Acts of Court in 79. After the completion of any lease or sale or other act
professed pursuance ypder the authority of the Court, and purporting to be in pursuance
invalidated. of this Act, the same shall not be invalidated on the ground that the
Ibid. s. 36. Court was not hereby empowered to authorise the same, except that
no such lease, sale, or other act shall have any effect against such
person as herein mentioned whose concurrence or consent ought to be
obtained, or who ought to be served with notice, or in respect of whom
an order dispensing with such service ought to be obtained in the case
where such concurrence or consent has not been obtained and such
service has not been made or dispensed with.
Costa. 80. (1) The Court may order that all or any costs or expenses
Tbid. s. 7. of all or any parties of and incident to any application under this
part of this Act shall be a charge on the hereditaments which is the
subject of the application, or on any other hereditaments included in
the same settlement and subject to the same limitations, or on any
capital money arising under this part of this Act, or on any securities
on which an investment of any such money is made.

(2) The Court may also direct that such costs and expenses
shall be raised by sale or mortgage of a sufficient part of any such
hereditaments, or paid out of the rents and profits thereof, or out of
any securities taken under this part of this Act or the income thereof,
such costs and expenses to be taxed as the Court directs.

Rules and orders, 81, (1) The Judges of the Supreme Court, or any three of

Tbid. s. 38. them, may make general rules and orders for carrying into effect the
purposes of this part of this Act, and for regulating the times and
form and mode of procedure, and generally the practice of the Court
in respect of the matters to which this Act relates, and for regulating
the fees and allowances to all officers and solicitors of the Courtin
respect to such matters.

(2) All such rules and orders shall be laid before each
House of Parliament within fourteen days after the making thereof
if Parliament is then sitting, or if not within fourteen days after the
commencement of the then next ensuing session.

PART
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PART V.
Renewable leaseholds of persons under disability.

82. Where an infant or married woman is entitled to a lease Infant's or married
made or granted for a life or for any term of years, either absolute yomine leascholds
or determinable on a death or otherwise, such infant or married woman, and renewed by
or the guardian of such infant, or some other person on behalf of such °der of the Coust.
infant or married woman, may apply to the Supreme Court in its }%GL 16‘5’,‘:11;‘7“"
equitable jurisdiction by motion or summons, and by the order and
direction of the said Court such infant or married woman or guardian,
or any person appointed in the place of such infant or married woman
by the said Court, may be enabled from time to time by deed to
surrender such lease, and accept and take in the place and for the
benefit of such infant or married woman a new lease of the premises
in such lease surrendered as aforesaid for and during such number of
lives, or for such term of years either absolute or determinable as
aforesaid as was mentioned in the surrendered lease, or otherwise as
the said Court directs.

83. (1) Every sum of money and other consideration paid by cCharges attending
any guardian, trustee, or other person as or in the nature of a fine, Prewuifobe
premium or income, for the renewal of any such lease, and all reason- as the Court directs,
able charges incident thereto shall be paid out of the estate or effectsz%id. s. 14.
of the infant for whose benefit the lease is renewed, or shall be a
charge upon the leasehold premises, together with interest for the
same as the said Court directs.

(2) If the fine or consideration of a lease made upon a
surrender by a married woman, and the reasonable charges are not
otherwise secured, the same, together with interest, shall be a charge
upon such leasehold premises for the benefit of the person who advances
the same.

84. Every lease so renewed shall operate and be to the same New leases shall be
uses, and be liable to the same trusts, charges, incumbrances, dis- % thessme uses.
positions, devices, and conditions, as the lease surrendered as aforesaid 7*% 1%
was or would have been subject to in case such surrender had not
been made.

85. Where any infant or married woman might, in pursuance Infants empowered
of any covenant or agrecment, if not under disability, be compelled to % grnt renewale
renew any lease made or to be made for the life of any person or for reid. s. 16.
any term of years absolute or determinable on a death, such infant, or
his guardian in the name of such infant, or such married woman,
may by the direction of the Supreme Court in its equitable jurisdiction,
to be signified by an order to be made in a summary way upon the
petition of such infant, or his guardian, or of such married woman, or
of any person entitled to such renewal, from time to time accept a
surrender of such lease, and make and execute a new lease of the

premises




If persons bound
to renew are out of
the jurisdiction of
the Court, the
renewals may be
made by a person
appointed by the
Court of Equity in
the name of the
person who ought
to have renewed.

11G.IV&1 Wn.
IV, c. 65, 5. 12.

Fines to be paid
before renewals
executed.

Ibid, s. 20,

Premiums, how to
be paid.

Ibid. s. 21.

Conveyancing and Law of Property.

premises comprised in such lease for and during such number of lives,
or for such term of years determinable upon such number of lives, or
for such term of years absolute, as was mentioned in the lease so
surrendered or otherwise as the said Court by such order directs.

86. (1) Where any person who, in pursuance of any covenant
or agreement in writing, might, if within the jurisdiction and
amenable to the process of the Supreme Court, be compelled to
execute any lease by way of renewal, is not within the jurisdiction
or not amenable to the process of the said Court, the said Court in
its equitable jurisdiction may, by an order to be made upon the
petition of any of the persons entitled to such renewal (whether such
person be or be not under any disability), direct such person as the said
Court thinks proper to appoint for that purpose, to accept a surrender
of the subsisting lease, and make and execute a new lease in the
name of the person who ought to have renewed the same.

(2) Such deed, executed by the person appointed as
aforesaid, shall be as valid as if the person in whose name the same
is made had executed the same, and had been alive and not under
any disability.

(3) In every such case the said Court may, if under the
circumstances it seems requisite, direct a suit to be instituted to
establish the right of the party seeking the renewal, and not make
the order for such new lease unless by the decree made in such cause,
or until after such decree has been made.

87. (1) No renewed lease shall be executed by virtue of this
part of this Act, in pursuance of any covenant or agreement, unless
the fine (if any) or such other sum (if any) as ought to be paid on
such renewal, and such things (if any) as ought to be performed in
pursuance of such covenant or agreement by the lessee or tenant, be
first paid and performed.

(2) Counterparts of every renewed lease to be executed
by virtue of this Act shall be duly executed by the lessee.

88. All fines, premiums, and sums of money had, received, or
paid for, or on account of, the renewal of any lease, after deduction
of all necessary incidental charges and expenses, shall be paid in the
manner following :—

(a) If the renewal is made by, or in the name of an infant, to
his guardian, to be applied and disposed of for the benefit
of the infant as the said Court directs.

(b) If the renewal is made by a married woman, to such person
or in such manner as the said Court directs for her benefit.

(¢) If the renewal is made in the name of a person out of the
jurisdiction or not amenable as aforesaid, to such person,
and in such manner, or to such account in court as the said

Court directs.
89.
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89. Everysurrender, lease, or other disposition granted, accepted, Surrender and leases
executed, or made by virtue of this part of this Act shall be as valid to deemed valid.
all intents and purposes as if the person by whom, or in whose place, or }%,f*c-_l,g,‘;_lmv_" At
on whose behalf the same respectively is granted, accepted, executed,
or made had been of full age and unmarried, and had granted,
accepted, executed, and made the same. '

90. The said Court may order the costs and expenses of and Costs.
relating to the applications, orders, directions, and transfers made in Zéd. s. 35.
pursuance of this part of this Act, or any of them, to be paid and
raised out of or from the lands or the rents in respect of which the
same respectively are made, in such manner as the said Court thinks

proper.

PART VI.
MorreAGES.
Implied powers of mortgagees.

91. Where any principal money is secured or charged by deed on Powers incident to
any hereditaments of any tenure or on any interest therein, the person m°rtgeges
to whom such money is for the time being payable, his executors, Vie: No 12 = 47.
administrators, and assigns, shall at any time after the expiration
of one year from the time when such principal money has become
payable according to the terms of the deed, or after any interest on
such principal money has been in arrear for six months, or after any
omission to pay any premium on any insurance, which by the terms of
the deed ought to be paid by the person entitled to the property
subject to the charge, have the following powers to the same extent
(but no more) as if they had been in terms conferred by the person
creating the charge, namely :—
(@) A power to sell or concur with any other person in selling the
whole or any part of the property by public auction or private
contract subject to any reasonable conditions he may think
fit to make, and to rescind or vary contracts for sale, or buy in
and re-sell the property from time to time in like manner.
(b) A power to insure and keep insured from loss or damage by
fire, the whole or any part of the property (whether affixed
to the freehold or not) which is in its nature insurable, and
to add the premiums paid for any such insurance to the
principal money secured at the same rate of interest.
(¢) A power to appoint or obtain the appointment of a receiver
of the rents and profits of the whole or any part of the
property in manner hereinafter mentioned
- 92,



30 Conveyancing and Law of Property.

Receipts for purchase 92. Receipts for purchase money given by the person exercising
ffi:;‘ﬁr;‘;f”“’“t the power of sale hereby conferred shall be sufficient discharges to the
26 Vie. No. 12, s. 48. purchasers, who shall not be bound to see to the application of such
purchase money.

Notice to be given 93. (1) No such sale as aforesaid shall be made until after six
beforo eale, but ~~ months notice in writing given to the person or one of the persons
rom inquiry as to  entitled to the property subject to the charge by serving such notice
circumstances of sale. 16 pgonally upon such person, or by leaving the same at his usual or last
it e known place of abode or business.

(2) When a sale has been effected in professed exercise of
the powers hereby conferred the title of the purchaser shall not be
liable to be impeached on the ground that no case had arisen to
authorise the exercise of such power, or that no such notice as afore-
said had been given, but any person damnified by any such un-
authorised exercise of such power shall have his remedy in damages
against the person selling.

Application of 94. The money arising by any sale effected as aforesaid shall be

purchase money.  anplied by the person receiving the same as follows :—

o (@) First in payment of all the expenses incident to the sale or
incurred in any attempted sale.

(b) Secondly in discharge of all interest and costs then due in
respect of the charge in consequence whereof the sale was
made.

(¢) Thirdly in discharge of all the principal moneys then due in
respect of such charge.

(@) Fourthly in payment of the residue of such money to the
person entitled to the property, subject to the charge, his
heirs, executors, administrators, or assigns, as the case may be.

Conveyance to the 95. The person exercising any power of sale hereby conferred
P shall have power to convey or assign by deed to and vest in the

b purchaser the property sold forall the estate and interest therein which
the person who created the charge had power to dispose of.

Owner of charge 96. (1) At any time after the power of sale hereby conferred

g;:g;;i};g;,};ﬁ;m has become exercisable the person entitled to exercise the same shall

of legal estate be entitled to demand and recover from the person entitled to the

I¥id, 5. 62 property subject to the charge all the deeds and documents in his

possession or power relating to the same property or to the title thereto
which he would have been entitled to demand and recover if the
same property had been conveyed, appointed, surrendered, or assigned
to and were then vested in him for all the estate and interest which
the person creating the charge had power to dispose of.

(2) Where the legal estate is outstanding in a trustee the
person entitled to a charge created by a person equitably entitled or
any purchaser from such person shall be entitled to call for a conveyance
of the legal estate to the same extent as the person creating the charge
could have called for such a conveyance if the charge had not been
made, » 97.
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97. Any person entitled to appoint or obtain the appointment Appointment of
of a receiver as aforesaid may from time to time if any person has been ™7™ "
named in the deed of charge for that purpose appoint any such person 2 Vi No- 1% = 8.
to be receiver, or if no person be so named then may by writing
delivered to the person or any one of the persons entitled to the
property subject to the charge, or affixed on some conspicuous part of
the property, require such last-mentioned person to appoint a fit and
proper person as receiver, and if no such appointment be made within
ten days after such requisition then may in writing appoint as receiver
any person he may think fit.

98. Every receiver appointed as aforesaid shall be deemed to be Receiver deemed to
the agent of the person entitled to the property subject to the charge, llfofb‘;;g%jf‘t St
who shall be solely responsible for the acts or defaults of such receiver ;;;7 ;. 54,
unless otherwise provided for in the charge.

99. Every receiver appointed as aforesaid shall have power to Powers of receiver.
demand and recover and give effectual receipts for all the rents, issues, . s. 55.
and profits of the property of which he is appointed receiver, by action,
suit, distress, or otherwise, in the name either of the person entitled to
the property subject to the charge, or of the person entitled to the
money secured by the charge, to the full extent of the estate or
interest which the person who created the charge had power to dispose
of.

100. Every receiver appointed as aforesaid may be removed by Receiver may be
the like authority or on the like requisition as hereinbefore provided™m°ved
with respect to the original appointment of a receiver, and a new Z%% * °
receiver may be appointed from time to time.

101. Every receiver appointed as aforesaid shall be entitled Commission to
to retain out of any money received by him in lieu of all costs, e
charges, and expenses whatsoever, such a commission, not exceeding /% * "
eight per centum on the gross amount of all money received, as is
specified in his appointment, and if no amount is so specified then
four per centum on such gross amount.

102. Every receiver appointed as aforesaid shall, if so directed Receiver to insure if;
in writing by the person entitled to the money secured by the charge, auired:
insure and keep insured from loss or damage by fire, out of the money 7% * 5
received by him the whole or any part of the property included in the
charge (whether affixed to the freehold or not) which is in its nature
insurable.

103. Every receiver appointed as aforesaid shall pay and apply Application of
all the money received by him— S

(a) First in discharge of all taxes, rates, and assessments whatso- 724, s. 59.
ever, and in payment of his commission as aforesaid, and of
the premiums on the insurances, if any ;
(0) Secondly in payment of all the interest accruing due in respect
of any principal money then charged on the property over
which he is receiver, or on any part thereof. (¢)
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(¢) Thirdly in payment of all the residue of such money to the
person for the time being entitled to the property subject to
the charge, his executors, administrators, or assigns.

Interpretation. 104. (1) The foregoing powers and provisions in this part of
2 Ve No.12, this Act relate only to mortgages or charges made as well before as .

after the passing of this Act to secure money advanced or to be

advanced by way of loan, or to secure an existing or future debt.

bid. 5. 67. (2) None of the powers conferred by the preceding sections
of this part of this Aect shall be exercisable if it is declared in the y .
mortgage that they shall not be exercisable, and where there is no such
declaration but the mortgage contains any variation or limitation of :
the said powers or any of them, then such power shall only be

i exercisable subject to such variation or limitation.

Tbid. s. 68. (3) The powers conferred by the preceding sections of this

part of this Act shall have the same force and effect as express powers

to the same effect in the mortgage would have had and no more.

(&) The reconveyance and discharge of mortgages.

i yene i 105. (1) Whenever a person entitled to recover or receive
gages when registered Payment of money secured by mortgage of real or leasehold property
to revest the legal - (not subject to the provisions of the Real Property Act or any Act
57 Vie. No. 4. ss. 2. 3, @0€0dIng or consolidating the same) signs personally, or by attorney,
7 T any acknowledgment endorsed on such mortgage to the effect that the
mortgage has been satisfied, such acknowledgment shall upon regis-
tration in the office of the Registrar-General, but as from the date of
such acknowledgment, operate as a discharge of the mortgage, and
without any further instrument or assurance vest the estate in the
property under such mortgage in the person for the time being entitled
to the equity of redemption to the uses and for the estates and interests,
and subject to the powers and trusts to, for, and subject to which
the equity of redemption at the date of such acknowledgment stood

limited or subject :

Provided that in case there is any subsequent subsisting i
mortgage on the property at the date of such acknowledgment, the
legal estate in the property under the discharged mortgage shall vest
in the person in whom that subsequent mortgage is vested, or in the
event of there being more than one such mortgage then in the person
who has the prior right to call for an assurance of such legal estate.

To apply to (2) This section shall apply to acknowledgments signed as
acknowleagments | aforesaid before, as well as to those signed after, the passing of this
asafterpassing  Act: Provided that in the case of acknowledgments signed previously
o to the thirteenth day of December, one thousand eight hundred and
ninety-three, nothing contained in this section shall invalidate or
affect any estate, right, or interest which has been acquired subsequent
to such signing, or any other act or thing that would have been valid
if this section had not been passed. 106.
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106. Where an action of ejectment is brought by any mortgagee, In ejectment by
his heirs, executors, administrators, or assignees for the recovery of the merigegee the
possession of any mortgaged lands, tenements, or hereditaments, and no repdgﬁig the
suit is then depending in equity for or touching the foreclosing or Principal, inforest,
redeeming of such mortgaged premises if the person having right to shall be deemed s
redeem, and who appears and becomes defendant in such action, pays il ggﬁ‘:{‘;ﬁ;‘;“c’oﬁ‘d
to such mortgagee at any time pending such action, or in case of his pel the mortgagee to
refusal brings into Court all the principal, moneys, and interest due """
on such mortgage, and also all such costs as have been expended in s b
any suit at law or in equity upon such mortgage (such money for
principal, interest, and costs to be ascertained and computed by the
Court or the proper officer in that behalf), the moneys so paid to such
mortgagee or brought into Court shall be deemed and taken to be in
full satisfaction and discharge of such mortgage, and the Court shall
discharge every such mortgagor or defendant of and from the same
accordingly, and shall, by rule of the same Court, compel such
mortgagee at the costs and charges of such mortgagor to assign,
surrender, or reconvey such mortgaged premises and such estate and
interest as such mortgagee has therein, and deliver up all deeds,
evidences, and writings in his custody relating to the title of such
mortgaged premises unto such mortgagor who has paid or brought
such moneys into Court, his heirs, executors, or administrators, or to
such other person or persons as he or they shall for that purpose
nominate or appoint.

107. (1) Nothing in the preceding section contained shall extend Not to extend to_
to any case where— e

(@) the person against whom the redemption is prayed shall (by troverted or the
writing under his hand, or the hand of his agent or solicitor, fg‘;’;‘;{eg}“ .
to be delivered before the money is brought into Court to the 7z, s. 170,
solicitor for the other side) insist either that the party praying
a redemption has not a right to redeem, or that the premises
are chargeable with other or different principal sums than
what appear on the face of the mortgage, or are admitted on
the other side ; or "
(b) the right of redemption to the mortgaged lands and premises
in question in any cause or suit is controverted or questioned
by or between different defendants in the same cause or suit.
(2) Nothing in the preceding section contained shall Or to prejudice
prejudice any subsequent mortgage or subsequent incumbrance. :‘,?g:;;’;:?“"“

108, (1) When any person entitled to receive payment of the Facilitation of
whole or part of any debt secured by mortgage is out of the jurisdic- Iylemption i caso of
tion, cannot be found, or is unknown, or it is uncertain who is SO mortgagees.
entitled, the Supreme Court in its equitable jurisdiction, upon petition 16 Vie. No.19.,ss. 63,
by the person entitled to redeem the mortgaged premises, may order®*

C 17—E the 22 Vie. No. 1, 8, 24.
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the amount of such debt or of such part thereof to be ascertained in
such manner as the said Court thinks fit, and direct the amount so
ascertained to be paid into court.

(2) A certificate of the Master in Equity that such pay-
ment was allowed and has been made may be registered in the office
of the Registrar-General, and thereupon the amount so paid into
court shall be a discharge of the mortgage debt, or such part thereof,
to the extent of the money paid in, but any amount which is eventually
shown by the person entitled to the mortgage debt, or such part
thereof, to have been in fact due or payable over and above the amount
so paid into court shall continue to be a debt due upon the mortgage.

(3) Thesaid Court shall order the amount so paid into court
to be paid to the person entitled, upon the petition of such person, but
no such amount shall be so paid until the Master in Equity is satisfied
that the deed or instrument of mortgage, and all the title deeds which
were delivered by the mortgagor to the mortgagee on executing the
same, or in connection therewith, have been delivered up to the person

by whom the amount was so paid into court, or his executors, adminis-
trators, or assigns.

(4) Where the amount of principal and interest due on
any mortgage is paid into court under the foregoing provisions, and is
afterwards paid under the order of the said Court to the person
mentioned in such order, such payment into court shall operate as a
reconveyance of the land comprised in such mortgage to the person

who at the time of such payment is entitled to the equity of redemption
thereof :

Provided that such order be registered in the office of the
Registrar-General before such payment into court shall take effect.

(¢) Mortgaged lands of deceased persons.

109. (1) Where any person hereafter dies seised of or entitled
to any egtate or interest in any land or other hereditaments which, at
the time of his death, are charged with the payment of any sum
of money by way of mortgage, and such person has not by his will
or deeC or other document signified any contrary or other intention,
the devisee to whom such land or hereditaments are devised shall not
be entitled to have the mortgage debt discharged or satisfied out of the
personal estate or any other real estate of such person, but the land or
hereditaments so charged shall, as between the different persons
claiming through or under the deceased person, be primarily liable to
the payment of the mortgage debts with which the same are charged,
every part thereof according to its value bearing a proportionate part
of the mortgage debts charged on the whole thereof.

(2
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(2) Nothing herein contained shall affect or diminish any
right of the mortgagee on such lands or hereditaments to obtain full
payment or satisfaction of his mortgage debt either out of the personal
estate of the person so dying as aforesaid or otherwise.

(3) Nothing herein contained shall affect the right of
any person claiming under or by virtue of any will, deed, or document
made before the first day of January, one thousand eight hundred and
fifty-six.

(d) Estate of mortgagors in mortgaged premises.

110. (1) All mortgages of real or personal estate shall be deemed Mortgages to be

at law as now in equity pledges only of the property thereby mortgaged, ;’;egf“ ;t l’;‘; =
and nothing in any such mortgage shall prevent the title of any™ "*7* %™
mortgagor or person claiming and being in possession from being
deemed a good title at law, subject to such pledge as against all persons
other than the mortgagee and those claiming under him.

(2) Nothing in this section shall interfere with or prejudice
the legal rights and remedies of mortgagees and those claiming under
them for the preservation and enforcement of their securities.

PART VI11.
Covenants to insure.

111. The Supreme Court in its equitable jurisdiction may, Upon Relief against forfei
such terms as may seem fit, relieve against a forfeiture for breach of o
a covenant or condition to insure against loss or damage by fire where in certain cases.
no loss or damage by fire has happened, and the breach has in the26 Vi No.12,s..
opinion of the Court been committed through accident or mistake, or
otherwise without fraud or gross negligence, and there is an insurance
on foot at the time of the application to the Court in conformity with
the covenant to insure.

112. The said Court, where relief is so granted, shall direct a Record of relief
record of such relief having been granted to be made by indorsement e
on the lease or otherwise. 0.6,

118. The said Court shall not have power under this Act so to Court not to relieve
relieve the same person more than once in respect of the same covenant /o0 ey
or condition, nor shall it have power to grant any relief under this Act covenant, &e.
where a forfeiture under the covenant in respect of which relief isZ%id.s.7.
sought has been already waived out of Court in favour of the person

seeking the relief.

114.
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114. The person entitled to the benefit of a covenant on the
part of a lessee or mortgagor to insure against loss or damage by fire
shall, on loss or damage by fire happening, have the same advantage
from any then subsisting insurance, relating to the building or other
property covenanted to be insured, effected by the lessee or mortgagor
in respect of his interest under the lease or in the property, or by any
person claiming under him, but not effected in conformity with the
covenant, as he would have from an insurance effected in conformity
with the covenant.

115. (1) Where, on the bona fide purchase after the passing of
this Act of a leasehold interest under a lease containing a covenant
on the part of the lessee to insure against loss or damage by fire, the
purchaser is furnished with the written receipt of the person entitled
to receive the rent, or his agent, for the last payment of rent accrued
due before the completion of the purchase, and there is subsisting at
the time of the completion of the purchase an insurance in conformity
with the covenant, the purchaser, or any person claiming under him,
shall not be subject to any liability by way of forfeiture or damages
or otherwise in respect of any breach of the covenant committed at any
time before the completion of the purchase of which the purchaser
had not notice before the completion of the purchase.

(2) This provision is not to take away any remedy which
the lessor or his legal representatives may have against the lessee or
his legal representatives for breach of covenant.

116. The provisions contained in this part of this Act are
applicable to leases for a term of years absolute or determinable on a
life or otherwise, and also to a lease for the life of the lessee or the
life of any other person.

PART VIII.

Miscellaneous provisions.

117. (1) Any seller or mortgagor of land or of any chattels, real
or personal, or choses in action, conveyed or assigned to a purchaser or
mortgagee, or the solicitor or agent of any such seller or mortgagor
who, after the passing of this Act, conceals any settlement, deed, will,
or other instrument material to the title or any incumbrance from the
purchaser or mortgagee, or falsifies any pedigree upon which the title
does or may depend in order to induce him to accept the title offered
or produced to him with intent in any of such cases to defraud, shall
be guilty of a misdemeanour, and being found guilty shall be liable, at
the discretion of the said Court, o suffer such punishment by fine or
imprisonment
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imprisonment for any time not exceeding two years with or without hard
labour, or by both as the said Court awards, and shall also be liable to
an action for damages at the suit of the purchaser or mortgagee or
those claiming under the purchaser or mortgagee for any loss sustained
by them or either or any of them in consequence of the settlement,
deed, will, or other instrument or incumbrance so concealed, or of any
claim made by any person under such pedigree, but whose right was
concealed by the falsification of such pedigree.

(2) Inestimating such damageswhere the estate is recovered
from such purchaser or mortgagee, or from those claiming under the
purchaser or mortgagee, regard shall be had to any expenditure by
them, or either or any of them, in improvements on the land.

(3) No prosecution for any offence included in this section
against any seller or mortgagor, or any solicitor or agent, shall be
commenced without the sanction of Her Majesty’s Attorney-General
or, in case that office be vacant, of Her Majesty’s Solicitor-General.

(4) Nosuch sanction shall be given without previous notice
of the application for leave to prosecute to the person intended to be
prosecuted in such form as the Attorney-General or the Solicitor-
General (as the case may be) directs.

118. A covenant or undertaking, whether now or hereafter Covenantstoproduce
entered into, to produce to any purchaser, lessee, or mortgagee of land, ge"d’,' &
or his assigns, any deed of or relating to such land, shall be satisfied by ** - it
a deposit of the deed permanently in the office of the Registrar-General,
who shall give a receipt for and keep in his office a’list of all deeds so
deposited, and shall permit any person, on payment of the proper fees,
to inspect and obtain copies of every such deed.

119. In all cases where two or more persons have died under Presumption of
circumstances rendering it uncertain which of them survived, the strvivorship-
deaths shall for all purposes affecting the title to land be presumed to?? V™ o1, 26
have taken place in order of seniority, and the younger be deemed to
have survived the elder. '

120. The release from a rent charge of part of the hereditaments Release of part of
charged therewith shall not extinguish the whole rent charge, but i‘{l';‘lgi“:;‘t’ﬁ,“
shall operate only to bar the right to recover any part of the rent extinguish whole
charge out of the hereditaments released without prejudice nevertheless Shovge.
to the rights of all persons interested in the heredifaments remaining 2 V' ¥ 12511
unreleased and not concurring in or confirming the release.

SCHEDULES.
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SCHEDULES.

SCHEDULE I.

Date of Act. Name of Act. Extent of Repeal. ¢

5 Wm. IV. No. 8...| Adoption of English Statutes...| So much of the Act as adopted
the Act 11 G. IV and 1 Wm.

IV, c. 65, ss. 1-81, 33, 34, ]
36-42.

5 Wm.IV.No.21...| Claims to Grants ...| Whole Act.

6 Vie. No. 11 ...| Claims to Grants Amendment.... Whole Act.

7 Vie. No. 16 ...| Registration of Deeds ... ...| Sections 16, 17, 23, 25, 26, 31,

Schedule A ; and so much of
gections 18 and 20 and of
Schedule B as relates to the
acknowledgment of deeds.

18 Vic. No. 45 ...| Registration of Deeds Amend-| Section 8.
ment.
16 Vie. No. 19 ...| Trustees ...| Sections 53, 54.
18 Vie. No. 11 ...| Claims to Grants Amendment..., Whole Act.
17 Vie. No. 21 ...| Common Law Procedure ...| Sections 169, 170.
19 Vie. No. 1 ...| Deceased Persons Estates.| Whole Act,
(Locke King’s Act)
20 Vic. No. 27  ...| Transfer of Registry ... ...| Section 4.
22 Vie. No. 1 ...| Titles to Land ... ...| Sections 1,4-16 (bothinclusive),

19-21 (both inclusive), 24-27
(both inclusive.)

24 Vie. No. 3 ,..| Titles to Land Amendment ...| Whole Act.

26 Vic. No. 12  ...| Trust Property... ...| Sections 5-13 (both inclusive),
19, 22, 23, 25, 47-60 (both in-
clusive).

48 Vie. No. 23 ...| Purchase of Reversions ...l Whole Act.

50 Vic. No. 20  ...| Settled Estates... ...| Whole Act.

55 Vie. No. 8 ...| Voluntary Conveyances Amend-| Whole Act.

ment.

57 Vie. No. 4 ..., Mortgages Extinguishment ..., Whole Act.

SCHEDULE II.
Commissioner’s Oath.

15 do solemly swear that faithfully, diligently, and
impartially, to the best of my ability, T will execute the duties of a Commissioner
appointed under and by virtue of Part II of The Conveyancing and Law of Property Act,
1898, and that I will not myself, directly or indirectly, take or receive, or knowingly
permit any other to take or receive, any fee or reward for anything done or performed
under and by virtue of any of the provisions of the said part of the raid Act other than Y
and except such as is authorised by the said part of the said Act. :
So help me, God 5
A.B.
Sworn before me this } b
day of 18
Judge of the Supreme Court.

k
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SCHEDULE III.
Secretary’s Oath.

; do solemnly swear that faithfully, diligently, and impartially
to the best of my ability, I will execute the duties of Secretary to the Commissioners
appointed under and by virtue of Part IT of The Conveyancing and Law of Property
Act, 1898. and that I will not myself, directly or indirectly, take or receive, or knowingly
permit any other to take or receive any fee or reward for anything done or performed
under and by virtue of any of the provisions of the said part of the said Act, and that T
will duly account for and pay over to the Colonial Treasurer on the last day of every
month all fees previously received by me as in the said part of the said Act directed.

So help me, God.
C.D
Sworn before me this
day of 18
Judge of the Supreme Court.

SCHEDULE 1V.

Fees to be received by the Secretary to the Commissioners.

For every summons for witnesses, each summons containing four names by
the party requiring the same ;

For every witness examined or document or voucher produced in evidence
by the party on whose behalf examined or produced

For taking down the examination of any witness

For every one hundred words after the first hundred additional

For every certificate granted by Commissioners of default, refusal to answer,
or wilful withdrawing of any witness ...

For every final report, to be paid by the party or parties in whose favour
report made ...

R = =)= =BT
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SCHEDULE V.

Turs is to certify that A.B., the wife of the within named W.B., came before me, A.B.,
a Judge of the Supreme Court of New South Wales—(or before me, C.D., Registrar-
General of the Colony of New South Wales)—(or before me, E.F., a commissioner
appointed by the Supreme Court of New South Wales for taking affidavits not resident
within five miles of Sydney, and not being the person employed to prepare the within
deed, nor being a party thereto) (or as the case may be)—and she being by me examined
apart from her said husband, acknowledged that the within instrument was executed by
her, and that she was acquainted with and understood the nature and effect thereof, and
she declared that she had executed the same freely and voluntarily without menace,
force, or coercion, either on the part of her husband or any other person.
Witness my hand and seal at the day of 18-,
C.D. (n.8.)
Judge, Registrar, or Commissioner, as the case may be.
N.B.—Where the acknowledgment is not by a married woman, it will extend only to
the fact of execution, and that the party knew the nature and effect of the instrument,
and the above form must be altered accordingly, and where the acknowledgment is taken
before a’ Judge, the Registrar, or a commissioner, or other person, the above form must
be adapted accordingly.

SCHEDULE

39



40

Conveyancing and Law of Property.

SCHEDULE VI.

Proclamation of the Governor of the sizth day of March, one thousand eight
hundred and nineteen.

‘WaEREAS by the law of England every wife is entitled as of Common right to Dower of
all Lands and Tenements of which her husband was at any time during the marriage
seized: And whereas writs out of the King’s Court in England do not run into this
Territory or its Dependencies whereby Fines and Recoveries cannot be here levied and
offered in Bar of such Dower: Be it therefore and it is hereby ordered, declared, and
directed by the Authority aforesaid that if any married woman be minded to alien her
Jointure Dower or other Hstate of Freehold or Inheritance in this Territory and its
Dependencies, whether it be Joint or in Severalty, she must convey the same by writing
under ker hand and seal and acknowledge it before the Judge Advocate of this Territory
or the Deputy Judge Advocate of Van Dieman’s Land, who is to acquaint her what she
i8 to convey by that Writing and for what estate; and he shall demand of her in private
whether she is willing to do the same and doth it freely and voluntarily and not for fear
or by reason of any Threats or Menaces; and if she then confess that she doth it freely
and uncompelled by fear or otherwise, then her Acknowledgment of the said writing
shall be received, and the Day of such Acknowledgment with the Judge Advocate’s or
Deputy Judge Advocate’s name, before whom such Acknowledgment was taken, shall be
endorsed and subscribed ; and thenceforth such writing shall become valid and firm
against her, and all that claim the Lands, Tenements, or Hereditaments therein
mentioned to be granted for or under her or in Right of her: Provided, always, that if
the wife shall reside in England, Scotland, or Ireland, or any other of His Majesty’s
Dominions the said Conveyance may be acknowledged before, and the aforesaid
Examination made, indorsed, and subscribed by a Judge of any Court of Law or Equity
where the said wife resides.

Sydney : William Applegate Gullick, Government Printer,—1898,

[1s. 94.]
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