
PROBATE ACT OF 1890 AMENDMENT BILL (No. 2). 
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Page 2. Omit clause 8. 
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No. 

An Act to amend the " Probate Act of 1890" ; and to give greater 
facilities for the issue of probate and letters of adminis-
tration in small estates. 

HEREA.S it is expedient to amend the " Probate Act of 1890," Preamble. 
and to provide greater facilities for granting probate and letters 

of administration in small estates : Be it therefore enacted by the 
Queen's Most Excellent Majesty, by and with the advice and consent 

5 of the Legislative Council and Legislative Assembly of New South 
Wales in Parliament assembled, and by the authority of the same, as 
follows :- 

This Act may be cited as the " Probate Act of 1890 Amend- Short title. 
meat Act." 

10 PART I. 
Distribution of Property 'under an Intestacy. 

Whereas doubts have arisen as to the construction of sections Interest of husband 
thirty-two and thirty-three of the " Probate Act of 1890," it is hereby iw

nd.
e
ntestate estate of 

declared that, subject to the provisions of this Act, the husband is 
15 entitled in the intestate estate of his wife only to the share or interest 

specified in section thirty-three, and the residue of the estate is 
divisible among the next of kin as in the case of the estate of a 
husband dying intestate and leaving a widow him surviving. 

c 119—A 3. 
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3. Where the net value of the real and personal property of an 
intestate dying without issue shall not exceed the sum of five hundred 
pounds, the whole of the said property shall pass to the husband or 
wife, if any, of such intestate, as the case may be. 

5 4. Where the net value of the real and personal property of an 
intestate dying without issue shall exceed the sum of five hundred 
pounds, the husband or wife, as the case may be, of such intestate 
shall be entitled to five hundred pounds part thereof absolutely and 
exclusively, and shall have a charge. upon the whole of such real and 

10 personal property for such five hundred pounds with interest thereon 
from the date of the death of such intestate at the rate of four 
pounds per centum per annum until payment. 

5. The provision for the husband or wife intended to be made Above pro 
by section four of this Act shall be in addition and without prejudice s
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15 to his or her interest and share in the residue of the real and personal rb.see.4.  
property of such intestate remaining after the payment of the sum of 
five hundred pounds in the same way as if such residue had been 
the whole of such intestate's real and personal estate, and this Act 
had not been passed. 

20 6. The net value of such real and personal property as afore- 
said, shall be ascertained by deducting from the gross value thereof all 
debts, funeral and testamentary expenses of the intestate, and all other 
lawful liabilities and charges to which the said real and personal 
property shall be subject. 

25 7. Where the net value of the real and personal property of 
an intestate leaving infant issue shall not exceed five hundred pounds, 
the Judge may, on the petition of such infants, or any of them, or of 
any person on their behalf, authorise the administrator of the estate 
to expend the whole or any portion of the share of such infants, or 

30 any of them, in their respective maintenance, advancement, or educa-
tion, and such authority may be given in respect of the infant issue of 
intestates who died before the passing of this Act. 

8. The real or personal estate to which a married woman may Estate tak 
be entitled under t his Act, or the " Probate Act of 1 890," and the rents married  ;v.  

I 

separate u 35 and profits thereof shall, subject and without preju dice to the trusts of 1 
any settlement affecting the same, belong to sue h woman for her 
separate use, and her receipt alone shall be a good! discharge for the 

PART II. 

40 Probate and Administration of Small Estates. 
47 8. For the purpose of receiving applications for probate or District Agents to 

administration under this Act, the Judge may appoint such person as freesitvaeteastdiceartzi05.00
. 

he may think fit in any town beyond thirty miles from Sydney, where 
a District Court is held, to act as District Agent for the Registrar of 

45 Probates. 
40:- 9. All District Agents may for the purposes of this Act Power to administer 

administer oaths and take declarations and affirmations, and exercise oaths' 
any other powers which can be exercised by Commissioners of the 
Supreme Court ; and applicants under this Act may be sworn, and 

50 may execute all necessary documents before a Commissioner of the 
Supreme Court. 

10. The provisions of the " Stamp Duties Act Amendment Act Stamp Duties 
of 1886" shall not apply to estates of deceased persons shown not to Act not to apply. 
exceed two hundred pounds gross value. 
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In all cases where a person shall die leaving property 
not exceeding three hundred pounds in value, application for 
probate or administration may be made direct to the Registrar ; or, if 
the fixed abode of the deceased at the time of his death shall have been 

5 more than thirty miles from Sydney, then to the District Agent for the 
Registrar nearest to such place of abode. 

The Registrar or District Agent shall, upon being satisfied 
as to the identity and the right of the applicant to administer the 
estate of the deceased and the value of the estate, furnish him with all 

10 necessary information for the purpose of enabling him to fill up the 
advertisements, affidavits, and documents necessary for obtaining 
probate or letters of administration, as the case may be, and may 
swear the applicant and every deponent, and attest the execution of 
the adminstration bond, and shall receive payment of all proper fees 

15 fixed or to be fixed by rule of the Supreme Court in connection with 
the application. 

The District Agent shall forthwith transmit to the Registrar 
all affidavits, documents, and fees received by him, and upon receipt 
of the probate or letters of administration shall deliver the same to the 

20 applicant upon demand. 
The Registrar shall, upon being satisfied with the sufficiency 

of the evidence in support of the application, and that the estate does 
not exceed three hundred pounds in value, and that no caveat has been 
entered against the application, and that no will has been deposited 

25 with the Registrar-General (search for which it shall be his duty to 
make), and that the fees have been duly paid, cause probate or letters 
of administration (as the case may be) to be issued and delivered to 
the applicant on demand, or shall forward the same to the District 
Agent, for delivery by him to the applicant, and such probate or 

30 letters of administration shall be issued in the name and under the 
seal of the Court. 

In any case where the Registrar is not satisfied as aforesaid, 
he shall state the matters in respect of which he is not satisfied either 
to the applicant or to the District Agent transmitting the application, 

35 and such Agent shall then inform the applicant accordingly, and shall 
take such further steps as may be proper to enable the applicant to 
satisfy the Registrar in respect of such matters. 

In no case shall the Registrar be under any obligation by 
reason of this Act to deal with any application which he may think 

40 proper to be dealt with by the Judge, or to be placed in the hands 
of an attorney, solicitor, or proctor. 
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PART III. 
General Matters. 

A caveat may be withdrawn at any time with the leave of caveats. 
45 the Judge, subject to such order as to costs or otherwise as he may 

direct, and the person applying for probate or administration may, if 
he think fit, summon the caveator to attend before the Judge to show 
cause why the caveat should not be removed, and it shall be lawful 
for the Judge on proof that the caveator has been summoned, to make 

50 such order in the premises or otherwise as may seem fit. 
The Court may grant administration of the estate of an To whom administra- 

intestate person to the husband or widow or to one or more of the tion may be granted. 

next of kin of the deceased person, or to the husband or widow 
conjointly with one or more of the next of kin : Provided that any 

55 person to whom administration shall be granted shall be of the full 
age 
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age of twenty-one years. And in case there shall be no such person, 
or no such person within the jurisdiction of the Court, who shall be 
qualified as aforesaid, or who being so qualified shall be in the 
opinion of the Court fit to be so trusted, or who shall when duly cited 
appear and pray for administration, then administration may be 
granted to any person or persons whether creditors or not of the 
deceased that the Court shall think fit. 

In the administration of the estate of every person who 
shall die after the passing of this Act, all the creditors of every 

10 description of such person shall be treated as standing in equal 
degree and be paid accordingly out of the assets of such deceased 
person whether such assets are legal or equitable, any statute or law 
to the contrary notwithstanding : Provided always that this Act shall 
not prejudice or affect any mortgage, lien, charge, or other security 

15 which any creditor may hold or be entitled to for payment of his debt : 
Provided further that nothing herein contained shall affect the provisions 
of any Acts protecting life assurance or other policies against creditors. 

When any real estate not under the provisions of the " Real 
Property Act " is devised to any person by a will duly proved under 

20 the provisions of the " Probate Act of 1890," the executor of the will 
or the administrator with the will annexed may, as such executor or 
administrator, instead of executing a conveyance, sign an acknowledg-
ment in a form to be prescribed by rule of the Supreme Court hereby 
authorised to be made in that behalf, that the devisee is entitled to such 

25 real estate for the estate for which the same is devised to him, which 
acknowledgment may be registered under the Acts in force regulating the 
registration of deeds ; and upon registration of such acknowledgment 
as aforesaid such real estate shall vest in the devisee for such estate as 
aforesaid in the same way and subject to the same trusts and liabilities 

30 as if the executor or administrator had executed a conveyance of the 
same. 

All specialty and 
simple contract 
debts to stand in 
equal degree. 
32 and 33 Vic. cap. 
46. 

Executor may sign 
acknowledgment in 
lieu of conveyance. 

If the executor or administrator shall, after request in. Summary application 
writing, neglect or refuse to sign such acknowledgment, or to execute a 
conveyance of land devised to the devisee, or to pay or hand over to the 

35 person entitled any legacy or residuary bequest, such devisee or person 
may apply by summons to the Judge calling upon such executor or 
administrator to show cause why he should not comply with such 
request, and the Judge may make such order in the matter as he may 
think right. 

40 

	

	22. If upon motion by a surety to an administration bond it surety may apply to 

appear to the Probate Judge that the estate is being wasted, or is in the Courtifor.relief. 
 

danger of being wasted, or that the surety is being in any way 
prejudiced, or in danger of being prejudiced, by the act or default of 
the person administering the estate, the said Judge may grant such 

45 relief as he may think fit, and for the purpose of making such relief 
effectual may have and exercise all the powers and jurisdiction of a 
Court of Equity. 

From and after the decease of any person dying testate 
and until probate or letters of administration with the will annexed 

50 shall be granted in respect of his estate his real and personal estate 
shall vest as is provided by section thirty-nine of the " Probate Act 
of 1890," in the case of persons dying intestate. 

When an executor or administrator has given notice in 
accordance with section twenty-nine of the " Trust Property Act of 

55 1862," and a claim against the estate is sent in to him, he may, if he 
dispute the claim, serve upon the person by whom or on whose 
behalf the claim was sent in a notice calling upon him to take 
proceedings to enforce his claim within a period of six months, and 
to duly prosecute the same, and if after the said period of six 

months 
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months has expired such person as aforesaid does not satisfy the Court 
that he is duly prosecuting his claim, the Court may, on application 
by the executor or administrator, make an order barring the claim 
against the executor or administrator, subject to such conditions as 

5 may seem just, or may make such other order as the Court may think 
fit : Provided that nothing in this section shall prejudice the right 
of any creditor or claimant to follow the estate or any part thereof into 
the hands of any person who may have received the same. 

This Act shall be read with and form part of the " Probate To be read with 
10 Act of 1890." "Probate Act of 

1890." Section sixteen of the " Probate Act of 1890 " is amended Sec. 16, Probate Act by substituting the word fifteenth for the word thirteenth. amended. 
Sections twenty-six and fifty-three of the " Probate Act of Repeal.  

1890 " are hereby repealed. 

[6d.] 
Sydney : Charles Potter, Government Printer.-1893 

c 119—B 





PROBATE ACT OF 1890 AMENDMENT BILL (No. 2). 

SCHEDULE of Amendments referred to in Message of 8th June, 1893, A.M. 
F. W. WEBB, 

Clerk of the Legislative Assembly. 

Page 2. Omit-clause 8. 
Page 2. After clause 9 insert  new clause 10 :- 

10. The provisions of the " Stamp Duties Act Amendment Act of 1886 " Stamp Duties Act shall not apply to estates of deceased persons shown not to exceed two hundred not to apply. pounds gross value. 
Page 4, clause 20, line 21. After  " executor"  insert " or administrator " 



This PUBLIC BILL originated in the LEGISLATIVE COUNCIL, and, having this day 
passed, is now ready for presentation to the LEGISLATIVE ASSEMBLY for its concurrence. 

Legislative Council Chamber, 	 ADOLPHUS P. CLAPIN, 
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No. 

An Act to amend the " Probate Act of 1890" ; and to give greater 
facilities for the issue of probate and letters of adminis-
tration in small estates. 

HEREAS it is expedient to amend the " Probate Act of 1890," Preamble. 
and to provide greater facilities for granting probate and letters 

of administration in small estates : Be it therefore enacted by the 
Queen's Most Excellent Majesty, by and with the advice and consent 

5 of the Legislative Council and Legislative Assembly of New South 
Wales in Parliament assembled, and by the authority of the same, as 
follows :- 

This Act may be cited as the " Probate Act of 1890 Amend- Short title. 
meat Act." 

1.0 	 PART I. 
Distribution of Property under an Intestacy. 

Whereas doubts have arisen as to the construction of sections Interest of husband 
thirty-two and thirty-three of the " Probate Act of 1890," it is hereby wife.. Probate 	estate of 

declared that, subject to the provisions of this Act, the husband is 
15 entitled in the intestate estate of his wife only to the share or interest 

specified in section thirty-three, and the residue of the estate is 
divisible among the next of kin as in the case of the estate of a 
husband dying intestate and leaving a widow him surviving. 

c 119—A 	 3. 
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3. Where the net value of the real and. personal property of an 
intestate dying without issue shall not exceed the sum of five hundred 
pounds, the whole of the said property shall pass to the husband or 
wife, if any, of such intestate, as the case may be. 

5 4. Where the net value of the real and personal property of an 
intestate dyino.

° 
 without issue shall exceed the sum of five hundred 

pounds, the husband or wife, as the case may be, of such intestate 
shall be entitled to five hundred pounds part thereof absolutely and 
exclusively, and shall have a charge upon the whole of such real and 

10 personal property for such five hundred pounds with interest thereon 
from the date of the death of such intestate at the rate of four 
pounds per centum per annum until payment. 

5. The provision for the husband or wife intended to be made 
by section four of this Act shall be in addition and without prejudice 

15 to his or her interest and share in the residue of the real and personal 
property of such intestate remaining after the payment of the sum of 
five hundred pounds in the same way as if such residue had been 
the whole of such intestate's real and personal estate, and this Act 
had not been passed. 

20 6. The net value of such real and personal property as afore- 
said, shall be ascertained by deducting from the gross value thereof all 
debts, funeral and testamentary expenses of the intestate, and all other 
lawful liabilities and charges to which the said real and personal 
property shall be subject. 

25 7. Where the net value of the real and personal property of 
an intestate leaving infant issue shall not exceed five hundred pounds, 
the Judge may, on the petition of such infants, or any of them, or of 
any person on their behalf, authorise the administrator of the estate 

, to expend the whole or any portion of the share of such infants, or 
30 any of them, in their respective maintenance, advancement, or educa-

tion, and such authority may be given in respect of the infant issue of 
intestates who died before the passing of this Act. 

I 8. The real or personal estate to which a married woman may 
be entitled under t his Act, or the " Probate Act of 1 890," and the rents 

35 and profits thereof' shall, subject and without preju dice to the trusts of 
any settlement affecting the same, belong to suc h woman for her 
separate use, and her receipt alone shall be a good discharge for the 
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PART II. 
40 Probate and Administration of Small .Estates. 

8. For the purpose of receiving applications for probate or District Agents to 
administration under this Act, the Judge may appoint such person as freesteteastiZigjo.  
he may think fit in any town beyond thirty miles from Sydney, where 
a District Court is held, to act as District Agent for the Registrar of 

45 Probates. 
4-0-: 9. All District Agents may for the purposes of this Act 

administer oaths and take declarations and affirmations, and exercise 
any other powers which can be exercised by Commissioners of the 
Supreme Court ; and applicants under this Act may be sworn, and 

50 may execute all necessary documents before a Commissioner of the 
Supreme Court. 

10. The provisions of the " Stamp Duties Act Amendment Act 
of 1886" shall not apply to estates of deceased persons shown not to 
exceed two hundred pounds gross value. 

11. 

Power to administer 
oaths. 

Stamp Duties 
Act not to apply. 
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In all cases where a person shall die leaving property 
not exceeding three hundred pounds in value, application for 
probate or administration may be made direct to the Registrar ; or, if 
the fixed abode of the deceased at the time of his death shall have been 

5 more than thirty miles from Sydney, then to the District Agent for the 
Registrar nearest to such place of abode. 

The Registrar or District Agent shall, upon being satisfied 
as to the identity and the right of the applicant to administer the 
estate of the deceased and the value of the estate, furnish him with all 

10 necessary information for the purpose of enabling him to fill up the 
advertisements, affidavits, and documents necessary for obtaining 

.probate or letters of administration, as the case may be, and may 
swear the applicant and every deponent, and attest the execution of 
the adminstration bond, and shall receive payment of all proper fees 

15 fixed or to be fixed by rule of the Supreme Court in connection with 
the application. 

The District Agent shall forthwith transmit to the Registrar 
all affidavits, documents, and fees received by him, and upon receipt 
of the probate or letters of administration shall.deliver the same to the 

20 applicant upon demand. 
The Registrar shall, upon being satisfied with the sufficiency 

of the evidence in support of the application, and that the estate does 
not exceed three hundred pounds in value, and that no caveat has been 
entered against the application, and that no will has been deposited 

25 with the Registrar-General (search for which it shall be his duty to 
make), and that the fees have been duly paid, cause probate or letters 
of administration (as the case may be) to be issued and delivered to 
the applicant on demand, or shall forward the same to the District 
Agent, for delivery by him to the applicant, and such probate or 

30 letters of administration shall be issued in the name and under the 
seal of the Court. 

In any case where the Registrar is not satisfied as aforesaid, 
he shall state the matters in respect of which he is not satisfied either 
to the applicant or to the District Agent transmitting the application, 

35 and such Agent shall then inform the applicant accordingly, and shall 
take such further steps as may be proper to enable the applicant to 
satisfy the Registrar in respect of such matters. 

In no case shall the Registrar be under any obligation by 
reason of this Act to deal with any application which he may think 

40 proper to be dealt with by the Judge, or to be placed in the hands 
of an attorney, solicitor, or proctor. 

Application to be 
made direct to 
Registrar or to 
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Duties of Registrar 
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Registrar not bound 
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PART III. 
General 111-alters. 

A caveat may be withdrawn at any time with the leave of Caveats. 
45 the Judge, subject to such order as to costs or otherwise as he may 

direct, and the person applying for probate or administration may, if 
he think fit, summon the caveator to attend before the Judge to show 
cause why the caveat should not be removed, and it shall be lawful 
for the Judge on proof that the caveator has been summoned, to make 

50 such order in the premises or otherwise as may seem fit. 
The Court may grant administration of the estate of an To whom adniinistra. 

intestate person to the husband or widow or to one or more of the tion may be granted. 

next of kin of the deceased person, or to the husband or widow 
conjointly with one or more of the next of kin : Provided that any 

55 person to whom administration shall be granted shall be of the full 
agp 
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age of twenty-one years. And in case there shall be no such person, 
or no such person within the jurisdiction of the Court, who shall be 
qualified as aforesaid, or who being so qualified shall be in the 
opinion of the Court fit to be so trusted, or who shall when duly cited 

5 appear and pray for administration, then administration may be 
granted to any person or persons whether creditors or not of the 
deceased that the Court shall think fit. 

In the administration of the estate of every person who 
shall die after the passing of this Act, all the creditors of every 

10 description of such person shall be treated as standing in equal 
degree and be paid accordingly out of the assets of such deceased 
person whether such assets are legal or equitable, any statute or law 
to the contrary notwithstanding : Provided always that this Act shall 
not prejudice or affect any mortgage, lien, charge, or other security 

15 which any creditor may hold or be entitled to for payment of his debt : 
Provided further that nothing herein contained shall affect the provisions 
of any Acts protecting life assurance or other policies against creditors. 

When any real estate not under the provisions of the "Real 
Property Act " is devised to any person by a will duly proved under 

20 the provisions of the " Probate Act of 1890," the executor of the will 
or the administrator with the will annexed may, as such executor or 
administrator, instead of executing a conveyance, sign an acknowledg-
ment in a form to be prescribed by rule of the Supreme Court hereby 
authorised to be made in that behalf, that the devisee is entitled to such 

25 real estate for the estate for which the same is devised to him, which 
acknowledgment maybe registered under the Acts in force regulating the 
registration of deeds ; and upon registration of such acknowledgment 
as aforesaid such real estate shall vest in the devisee for such estate as 
aforesaid in the same way and subject to the same trusts and liabilities 

30 as if the executor or administrator had executed a conveyance of the 
same. 

If the executor or administrator shall, after request in 
writing, neglect or refuse to sign such acknowledgment, or to execute a 
conveyance of land devised to the devisee, or to pay or hand over to the 

35 person entitled any legacy or residuary bequest, such devisee or person 
may apply by summons to the Judge calling upon such executor or 
administrator to show cause why he should not comply with such 
request, and the Judge may make such order in the matter as he may 
think right. 

40 

	

	22. If upon motion by a surety to an administration bond it 
appear to the Probate Judge that the estate is being wasted, or is in 
danger of being wasted, or that the surety is being in any way 
prejudiced, or in danger of being prejudiced, by the act or default of 
the person administering the estate, the said Judge may grant such 

45 relief as he may think fit, and for the purpose of making such relief 
effectual may have and exercise all the powers and jurisdiction of a 
Court of Equity. 

From and after the decease of any person dying testate 
and until probate or letters of administration with the will annexed 

50 shall be granted in respect of his estate his real and personal estate 
shall vest as is provided by section thirty-nine of the " Probate Act 
of 1890," in the case of persons dying intestate. 

When an executor or administrator has, given notice in 
accordance with section twenty-nine of the " Trust Property Act of 

55 1862," and a claim against the estate is sent in to him, be may, if he 
dispute the claim, serve upon the person by whom or on whose 
behalf the claim was sent in a notice calling upon him to take 
proceedings to enforce his claim within a period of six months, and 
to duly prosecute the same, and if after the said period of six 

months 
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months has expired such person as aforesaid does not satisfy the Court 
that he is duly prosecuting his claim, the Court may, on application 
by the executor or administrator, make an order barring the claim 
against the executor or administrator, subject to such conditions as 

5 may seem just, or may make such other order as the Court may think 
fit : Provided that nothing in this section shall prejudice the right 
of any creditor or claimant to follow the estate or any part thereof into 
the hands of any person who may have received the same. 

This Act shall be read with and form part of the " Probate To be read with 

10 Act of 1890." "Probate Act of
1890." 

Section sixteen of the " Probate Act of 1890 " is amended Sec. 16, Probate Act 
by substituting the word fifteenth for the word thirteenth. amended. 

Sections twenty-six and fifty-three of the " Probate Act of Repeal. 

1890 " are hereby repealed. 

[6d.] 
Sydney : Charles Potter, Government Printer.-1893 

c 119—B 



1 



••• • 

This PUBLIC BILL originated in the LEGISLATIVE COUNCIL, and, having this day 

passed, is now ready for presentation to the LEGISLATIVE ASSEMBLY for its concurrence. 

Legislative Council Chamber, ADOLPHUS P. CLAPIN, 
Sydney, 10th May, 1893. Acting Clerk of the Parliaments. 

jaciu Maks+ 

ANNO QU (WAGE S IMO SE XTO 

VICTORI2E REGINiE. 
* * * * * * * * * * * * rtT * * 

No. 
An Act to amend. the " Probate Act of 1890" ; and to give greater 

facilities for the issue of probate and letters of adminis-
tration in small estates. 

HEREAS it is expedient to amend the " Probate Act of 1890," Preamble. 
and to provide greater facilities for granting probate and letters 

of administration in small estates : Be it therefore enacted by the 
Queen's Most Excellent Majesty, by and with the advice and consent 

5 of the Legislative Council and Legislative Assembly of New South 
Wales in Parliament assembled, and by the authority of the same, as 
follows :- 

1. This Act may be cited as the " Probate Act of 1890 Amend-  Short title. 
ment Act." 

10 PART I. 

Distribution of Property under an Intestacy. 

2. Whereas doubts have arisen as to the construction of sections Interest of husband 
thirty-two and thirty-three of the " Probate Act of 1890," it is hereby iw

n
i
restate estate of 

declared that, subject to the provisions of this Act, the husband is 
15 entitled in the intestate estate of his wife only to the share or interest 

specified in section thirty-three, and the residue of the estate is 
divisible among the next of kin as in the case of the estate of a 
husband dying intestate and leaving a widow him surviving. 

c 119—A 3. 
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3. Where the net value of the real and personal property of an 
intestate dying without issue shall not exceed the sum of five hundred 
pounds, the whole of the said property shall pass to the husband or 
wife, if any, of such intestate, as the case may be. 

5 4. Where the net value of the real and personal property of an 
intestate dying without issue shall exceed the sum of five hundred 
pounds, the husband or wife, as the case may be, of such intestate 
shall be entitled to five hundred pounds part thereof absolutely and 
exclusively, and shall have a charge upon the whole of such real and 

10 personal property for such five hundred pounds with interest thereon 
from the date of the death of such intestate at- the rate of four 
pounds per centum per annum until payment. 

5. The provision for the husband or wife intended to be made 
by section four of this Act shall be in addition and without prejudice 

15 to his or her interest and share in the residue of the real and personal 
property of such intestate remaining after the payment of the- sum of 
five hundred pounds in the same way as if such residue had been 
the whole of such intestate's real and personal estate, and this Act 
had not been passed. 

20 6. The net value of such real and personal property as afore- 
said, shall be ascertained by deducting from the gross value thereof all 

. debts, funeral and testamentary expenses of the intestate, and all other 
lawful liabilities and charges to which the said real and personal 
property shall be subject. 

25 7. Where the net value of the real and personal property of 
an intestate leaving infant issue shall not exceed five hundred pounds, 
the Judge may, on the petition of such infants, or any of them, or of 
any person on, their behalf, authorise the administrator of the estate 
to expend the whole or any portion of the share of such infants, or 

30 any of them, in their respective maintenance, advancement, or educa-
tion, and such authority may be given in respect of the infant issue of 
intestates who died before the passing of this Act. 

8. The real or personal estate to which a married woman may 
be entitled under this Act, or the " Probate Act of 1890," and the rents 

35 and profits thereof shall, subject and without prejudice to the trusts of 
any settlement affecting the same, belong to such woman for her 
separate use, and her receipt alone shall be a good discharge for the 
same. 

Estates under £500 
to go to husband or 
wife absolutely if no 
issue. 53 and 54 
vie., c. 29, sec. 1. 

In estates over £500 
husband or wife to 
have a charge for 
£500 if no issue. 
IS. sec. 2. 

Above provision to 
be in addition to 
share of residue. 
IL. sec. 4. 

Net value. 
sec. 6. 

In estates under 
£500 Judge may 
authorise the 
expenditure of 
infant's share in 
maintenance, &c. 

Estate taken by 
married woman to 
be held for her 
separate use. 

PART II. • 
40 Probate and Administration of Small Estates. 

For the purpose of receiving applications for probate or District Agents to administration under this Act, the Judge may appoint such person as 
he may think fit in any town beyond thirty miles from Sydney, where 
a District Court is held, to act as District Agent for the Registrar of 

45 Probates. 
All District Agents may for the purposes of this Act Power to administer administer oaths and take declarations and affirmations, and exercise oaths. 

any other powers which can be exercised by Commissioners of the 
Supreme Court ; and applicants under this Act may be sworn, and 

50 may execute all necessary documents before a Commissioner of the 
Supreme Court. 

 

e receive 
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In all cases where a person shall die leaving property 
not exceeding three hundred pounds in value, application for 
probate or administration may be made direct to the Registrar ; or, if 
the fixed abode of the deceased at the time of his death shall have been 

5 more than thirty miles from Sydney, then to the District Agent for the 
Registrar nearest to such place of abode. 

The Registrar or District Agent shall, upon being satisfied 
as to the identity and the right of the applicant to administer the 
estate of the deceased and the value of the estate, furnish him with all 

10 necessary information for the purpose of enabling him to fill up the 
advertisements, affidavits, and documents necessary for obtaining 
probate or letters of administration, as the case may be, and may 
swear the applicant and every deponent, and attest the execution of 
the adminstration bond, and shall receive payment of all proper fee,s 

15 fixed or to be fixed by rule of the Supreme Court in connection with 
the application. 

The District Agent shall forthwith transmit to the Registrar 
all affidavits, documents, and fees received by him, and upon receipt 
of the probate or letters of administration shall deliver the same to the 

20 applicant upon demand. 
The Registrar shall, upon being satisfied with the sufficiency 

of the evidence in support of the application, and that the estate does 
not exceed three hundred pounds in value, and that no caveat has been 
entered against the application, and that no will has been deposited 

25 with the Registrar-General (search for which it shall be his duty to 
make), and that the fees have been duly paid, cause probate or letters 
of administration (as the case may be) to be issued and delivered to 
the applicant on demand, or shall forward the same to the District 
Agent, for delivery by him to the applicant, and such probate or 

30 letters of administration shall be issued in the name and under the 
seal of the Court. 

In any case where the Registrar is not satisfied as aforesaid, 
he shall state the matters in respect of which he is not satisfied either 
to the applicant or to the District Agent transmitting the application, 

35 and such Agent shall then inform the applicant accordingly, and shall 
take such further steps as may be proper to enable the applicant to 
satisfy the Registrar in respect of such matters. 

In no case shall the Registrar be under any obligation by 
reason of this Act to deal with any application which he may think 

40 proper to be dealt with by the Judge, or to be placed in the hands 
of an attorney, solicitor, or proctor. 

Application to be 
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PART III. 
General Matters. 

A caveat may be withdrawn at any time with the leave of Caveats. 
45 the Judge, subject to such order as to costs or otherwise as he may 

direct, and the person applying for probate or administration may, if 
he think fit, summon the caveator to attend before the Judge to show 
cause why the caveat should not be removed, and it shall be lawful 
for the Judge on proof that the caveator has been summoned, to make 

50 such order in the premises or otherwise as may seem fit. 
The Court may grant administration of the estate of an To whom administra- 

intestate person to the husband or widow or to one or more of the tion may be granted.  
next of kin of the deceased person, or to the husband or widow 
conjointly with one or more of the next of kin : Providea that any 

55 person to whom administration shall be granted shall be of the full 
age 
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age of twenty-one years. And in case there shall be no such person, 
or no such person within the jurisdiction of the Court, who shall be 
qualified as aforesaid, or who being so qualified shall be in the 
opinion of the Court fit to be so trusted, or who shall when duly cited 

5 appear and pray for administration, then administration may be 
granted to any person or persons whether creditors or not of the 
deceased that the Court shall think fit. 

In the administration of the estate of every person who 
shall die after the passing of this Act, all the creditors of every 

10 description of such person shall be treated as standing in equal 
degree and be paid accordingly out of the assets of such deceased 
person whether such assets are legal or equitable, any statute or law 
to the contrary notwithstanding : Provided always that this Act shall 
not prejudice or affect any mortgage, lien, charge, or other security 

15 which any creditor may hold or be entitled to for payment of his debt : 
Provided further that nothing herein contained shall affect the provisions 
of any Acts protecting life assurance or other policies against creditors. 

When any real estate not under the provisions of the "Real 
Property Act " is devised to any person by a will duly proved under 

20 the provisions of the " Probate Act of 1890," the executor of the will 
or the administrator with the will, annexed may, as such executor, 
instead of executing a conveyance, sign an acknowledgment in a form 
to be prescribed by rule of the Supreme Court hereby authorised to be 
made in that behalf, that the devisee is entitled to such real estate 

25 for the estate for which the same is devised to him, which acknow-
ledgment may be registered under the Acts in force regulating the 
registration of deeds ; and upon registration of such acknowledgment 
as aforesaid such real estate shall vest in the devisee for such estate as 
aforesaid in the same way and subject to the same trusts and liabilities 

30 as if the executor or administrator had executed a conveyance of the 
same. 

If the executor or administrator shall, after request in 
writing, neglect or refuse to sign such acknowledgment, or to execute a 
conveyance of land devised to the devisee, or to pay or hand over to the 

35 person entitled any legacy or residuary bequest, such devisee or person 
may apply by summons to the Judge calling upon such executor or 
administrator to show cause why lie should not comply with such 
request, and the Judge may make such order in the matter as he may 
think right. 

40 

	

	22. If upon motion by a surety to an administration bond it 
appear to the Probate Judge that the estate is being wasted, or is in 
danger of being wasted, or that the surety is being in any way 
prejudiced, or in danger of being prejudiced, by the act or default of 
the person administering the estate, the said Judge may grant such 

45 relief as he may think fit, and for the purpose of making such relief 
effectual may have and exercise all the powers and jurisdiction of a 
Court of Equity. 

From and after the decease of any person dying testate 
and until probate or letters of administration with the will annexed 

50 shall be granted in respect of his estate his real and personal estate 
shall vest as is provided by section thirty-nine of the " Probate Act 
of 1890," in the case of persons dying intestate. 

When an executor or administrator has given notice in 
accordance with section twenty-nine of the " Trust Property Act of 

55 1862," and a claim against the estate is sent into him, he may, if he 
dispute the claim, serve upon the person by whom or on whose 
behalf the claim was sent in a notice calling upon him to take 
proceedings to enforce his claim within a period of six months, and 
to duly prosecute the same, and if after the said period of six 

months 
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months has expired such person as aforesaid does not satisfy the Court 
that he is duly prosecuting his claim, the Court may, on application 
by the executor or administrator, make an order barring the claim 
against the executor or administrator, subject to such conditions as 

5 may seem just, or may make such other order as the Court may think 
fit : Provided that nothing in this section shall prejudice the right 
of any creditor or claimant to follow the estate or any part thereof into 
the hands of any person who may have received the same. 

This Act shall be read with and form part of the " Probate 
10 Act of 1890." 

Section sixteen of the " Probate Act of 1890 " is amended 
by substituting the word fifteenth for the word thirteenth. 

Sections twenty-six and fifty-three of the " Probate Act of 
1890 " are hereby repealed. 

[6d.] 
Sydney: Charles Potter, Government Printer.-1893. 

To be read with 
" Probate Act of 
1890." 
Sec. 16, Probate Act 
amended. 
Repeal. 
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No. 
An Act to amend the " Probate Act of 1890" ; and to give greater 

facilities for the issue of probate and letters of adminis-
tration in small estates. 

HEREAS it is expedient to amend the " Probate Act of 1890," 
and to provide greater facilities for granting probate and letters 

of administration in small estates : Be it therefore enacted by the 
Queen's Most Excellent Majesty, by and with the advice and consent 

5 of the Legislative Council and Legislative Assembly of New South 
Wales in Parliament assembled, and by the authority of the same, as 
follows :- 

This Act may be cited as the " Probate Act of 1890 Amend-
ment Act." 

10 PART I. 
.Distribution of Property under an Intestacy. 

Whereas doubts have arisen as to the construction of sections 
thirty-two and thirty-three of the " Probate Act of 1890," it is hereby 
declared that, subject to the provisions of this Act, the husband is 

15 entitled in the intestate estate of his wife only to the share or interest 
specified in section thirty-three, and the residue of the estate is 
divisible among the next of kin as in the case of the estate of a 
husband dying intestate and leaving a widow him surviving. 

c 119—A 3. 
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3. -Where the net value of the real and personal property of an Estates under £500 
toifg
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  intestate dying without issue shall not exceed the sum of five hundred 

pounds, the whole of the said property shall pass to the husband or issue. 53 andY54 
wife, if any, of such intestate, as the case may be. Vic., c. 29, sec. 1. 

5 4. Where the net value of the real and personal property of an In estates over £500 
intestate dying without issue shall exceed the sum of five hundred tie

l
,
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. 
 wife to 

pounds, the husband or wife, as the case may be, of such intestate g50o If no !sue!.  
shall be entitled to five hundred pounds part thereof absolutely and IS. sec. 2. 
exclusively, and shall have a charge upon the whole of such real and 

10 personal property for such five hundred pounds with interest thereon 
from the date of the death of such intestate at the rate of four 
pounds per centum per annum until payment. 

5. The provision for the husband or wife intended to be made Above provision to 
by section four of this Act shall be in addition and without prejudice sbieiaiin.e  aodfdii.teisoiiclittoe  15 to his or her interest and share in the residue of the real and personal rb.  s„.  4.  
property of such intestate remaining after the payment of the sum of 
five hundred pounds in the same way as if such residue had been 
the whole of such intestate's real and personal estate, and this Act 
had not been passed. 

20 6. The net value Of such real and personal property as afore- Net value. 
said, shall be ascertained by deducting from the gross value thereof all IS. sec. 6. 
debts, funeral and testamentary expenses of the intestate, and all other 
lawful liabilities and charges to which the said real and personal 
property shall be subject. 

25 7. Where the net value of the real and personal property of In estates under 
an intestate leaving infant issue shall not exceed five hundred pounds, £500 Judge

orise t  may 
the Judge may,. on the petition of such infants, or any of them, or of eaxpencliture of 
any person on their behalf, authorise the administrator of the estate maintenance, share stc.in 
to expend the whole or any portion of the share of such infants, or  

30 any of them, in their respective maintenance, advancement, or educa- 
tion, and such authority may be given in respect of the infant issue of 
intestates who died before the passing of this Act. 

8. The real or personal estate to which a married woman may Estate taken by 
be entitled under this Act, or the " Probate Act of 1890," and the rents married woman to 

35 and profits thereof shall, subject and without prejudice to the trustsof   separate use. 
any 

' 
any settlement affecting the same, belong to such woman for her 
separate use, and her receipt alone shall be a good discharge for the 
same. 

PART II. 
40 Probate and Administration of Small Estates. 

For the purpose of receiving applications for probate or District Agents to 
administration under this Act, thee Judge may appoint such person as receive applications  
he may think fit in any town beyond thirty miles from Sydney, where in estates under 2500. 

a District Court is held, to act as District Agent for the Registrar of 
45 Probates. 

All District Agents may for the purposes of this Act Power to administer 
administer oaths and take declarations and affirmations, and exercise oaths. 

any other powers which can be exercised by Commissioners of the 
Supreme Court ; and applicants under this Act may be sworn, and 

50 may execute all necessary documents before a Commissioner of the 
Supreme Court. 
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In all cases where a person shall die leaving property 
not exceeding three hundred pounds in value, application for 
probate or administration may be made direct to the Registrar ; or, if 
the fixed abode of the deceased at the time of his death shall have been 

5 more than thirty miles from Sydney, then to the District Agent for the 
Registrar nearest to such place of abode. 

The Registrar or District Agent shall, upon being satisfied 
as to the identity and the right of the applicant to administer the 
estate of the deceased and the value of the estate, furnish him with all 

10 necessary information for the purpose of enabling him to fill up the 
advertisements, affidavits, and documents necessary for obtaining 
probate or letters of administration, as the case may be, and may 
swear the applicant and every deponent, and attest the execution of 
the adminstration bond, and shall receive payment of all proper fees 

15 fixed or to be fixed by rule of the Supreme Court in connection with 
the application. 

The District Agent shall forthwith transmit to the Registrar 
all affidavits, documents, and fees received by him, and upon iceipt 
of the probate or letters of administration shall deliver the same to the 

20 applicant upon demand. 
The Registrar shall, upon being satisfied with the sufficiency 

of the evidence in support of the application, and that the estate does 
not exceed three hundred pounds in value, and that no caveat has been 
entered against the application, and that no will has been deposited 

25 with the Registrar-General (search for which it shall be his duty to 
make), and that the fees have been duly paid, cause probate or letters 
of administration (as the case may be) to be issued and delivered to 
the applicant on demand, or shall forward the same to the District 
Agent, for delivery by him to the applicant, and such probate or 

30 letters of administration shall be issued in the name and under the 
seal of the Court. 

In any case where the Registrar is not satisfied as aforesaid, 
he shall state the matters in respect of which he is not satisfied either 
to the applicant or to the District Agent transmitting the application, 

35 and such Agent shall then inform the applicant accordingly, and shall 
take such further steps as may be proper to enable the applicant to 
satisfy the Registrar in respect of such matters. 

In no case shall the Registrar be under any obligation by 
reason of this Act to deal with any application which he may think 

40 proper to be dealt with by the Judge, or to be placed in the hands 
of an attorney, solicitor, or proctor. 
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PART III. 
General Matters. 

A caveat may be withdrawn at any time with the leave of caveats. 
45 the Judge, subject to such order as to costs or otherwise as he may 

direct, and the person applying for probate or administration may, if 
he think fit, summon the caveator to attend before the Judge to show 
cause why the caveat should not be removed, and it shall be lawful 
for the Judge on proof that the caveator has been summoned, to make 

50 such order in the premises or otherwise as may seem fit. 
The Court may grant administration of the estate of an To whom administra- 

intestate person to the husband or widow or to one or more of the tion may be granted.  
next of kin of the deceased person, or to the husband or widow 
conjointly with one or more of the next of kin : Provideu that any 

55 person to whom administration shall be granted shall be of the full 
age 
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age 'of twenty-one years. And in. case there shall be no such person, 
or no such person within the jurisdiction of the Court, who shall be 
qualified as aforesaid, or who being so qualified shall be in the 
opinion of the Court fit to be so trusted, or who shall when duly cited 

5 appear and pray for administration, then administration may be 
granted to any person or persons whether creditors or not of the 
deceased that the Court shall think fit. 

In the administration of the estate of every person who 
shall die after the passing of this Act, all the creditors of every 10 description of such person shall be treated as standing in equal 
degree and be paid accordingly out of the assets of such deceased 
person whether such assets are legal or equitable, any statute or law 
to the contrary notwithstanding : Provided always that this Act shall 
not prejudice or affect any mortgage, lien, charge, or other security 

15 which any creditor may hold or be entitled to for payment of his debt : 
Provided further that nothing herein contained shall affect the provisions 
of any Acts protecting life assurance or other policies against creditors. 

When* any real estate not under the provisions of the "Real 
Property Act " is devised to any person by a will duly proved under 

20 the provisions of the " Probate Act of 1890," the executor of the will 
or the administrator with the will annexed may, as such executor, 
instead of executing a conveyance, sign an acknowledgment in a form 
to be prescribed by rule of the Supreme Court hereby authorised to be 
made in that behalf, that the devisee is entitled to such real estate 

25 for the estate for which the same is devised to him, which acknow-
ledgment may be registered under the Acts in force regulating the 
registration of deeds ; and upon registration of such acknowledgment 
as aforesaid such real estate shall vest in the devisee for such estate as 
aforesaid in the same way and subject to the same trusts and liabilities 

30 as if the executor or administrator had executed a conveyance of the 
same. 
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If the executor or administrator shall, after request in 
writing, neglect or refuse to sign such acknowledgment, or to execute a 
conveyance of land devised to the devisee, or to pay or hand over to the 

35 person entitled any legacy or residuary bequest, such devisee or person 
may apply by summons to the Judge calling upon such executor or 
administrator to show cause why he should not comply with such 
request, and the Judge may make such order in the matter as he may think right. 

40 

	

	22. If upon motion by a surety to an administration bond it 
appear to the Probate Judge that the estate is being wasted, or is in 
danger of being wasted, or that the surety is being in any way 
prejudiced, or in danger of being prejudiced, bg the act or default of 
the person administering the estate, the said Judge may grant such 

45 relief as he may think fit, and for the purpose of making such relief 
effectual may have and exercise all the powers and jurisdiction of a 
Court of Equity. 

From and after the decease of any person dying testate 
and until probate or letters of administration with the will annexed 

50 shall be granted in respect of his estate his real and personal estate 
shall vest as is provided by section thirty-nine of the " Probate Act 
of 1890," in the case of persons dying intestate. 

When an executor or administrator has given notice in 
accordance with section twenty-nine of the " Trust Property Act of 

55 1862," and a claim against the estate is sent into him, lie may, if he 
dispute the claim, serve upon the person by whom or on whose 
behalf the claim was sent in a notice calling upon him to take 
proceedings to enforce his claim within a period of six months, and 
to duly prosecute the same, and if after the said period of six 

months 

Summary application 
for legacy, &c. 

Surety may apply to 
the Court for relief. 

Property to vest in 
Chief Justice till 
probate or 
administration with 
will annexed. 

Claims barred against 
executor or adminis-
trator in certain 
cases. 



56° VICTORIE, No. • 5 

Probate Act qf 1890 Amendment (No. 2). 

months has expired such person as aforesaid does not satisfy the Court 
that he is duly prosecuting his claim, the Court may, on application 
by the executor or administrator, make an order barring the claim 
against the executor or administrator, subject to such conditions as 

5 may seem just, or may make such other order as the Court may think 
fit : Provided that nothing in this section shall prejudice the right 
of any creditor or claimant to follow the estate or any part thereof into 
the hands of any person who may have received the same. 

This Act shall be read with and form part of the " Probate To be read with 
10 Act of 1890." " Probate Act of 

1890." 
Section sixteen of the " Probate Act of 1890 " is amended sec. 16, Probate Act 

by substituting the word fifteenth for the word thirteenth. amended. 

Sections twenty-six and fifty-three of the "Probate Act of Repeal. 
1890 " are hereby repealed. 

pd.] 
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ecgi:5latitic Council. 

56°  VICTORIA, 1893. 

A BILL 
To amend the " Probate Act of 1890" ; and to give greater 

facilities for the issue of probate and letters of adminis-
tration in small estates. 

[MR. R. E. O'CoNNoR ;-10 y, 1893 .] 

HEREAS it is expedient to amend the " Probate Act of 1890," Preamble. 
and to provide greater facilities for granting probate and letters 

of administration in small estates : Be it therefore enacted by the 
Queen's Most Excellent Majesty, by and with the advice and consent 

5 of the Legislative Council and Legislative Assembly of New South 
Wales in Parliament assembled, and by the authority of the same, as 
follows :- 

This Act may be cited as the " Probate Act of 1890 Amend- Short title. 
ment Act." 

10 PART I. 
Distribution of Property under an Intestacy. 

Whereas doubts have arisen as to the construction of sections Interest of husband 
thirty-two and thirty-three of the " Probate Act of 1890," it is hereby w

in
i
ktestate estate of 

declared that, subject to the provisions of this Act, the husband is • 
15 entitled in the intestate estate of his wife only to the share or interest 

specified in section thirty-three, and the residue of the estate is 
divisible among the next of kin as in the case of the estate of a 
husband dying intestate and leaving a widow him surviving. 

c 119—A 3. 
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Above provision to 
be in addition to 
share of residue. 
rb. sec. 4. 

Net value. 
lb. sec. 6. 

In estates under 
£500 Judge may 
authorise the 
expenditure of 
infant's share in 
maintenance, &c. 

Estate taken by 
married woman to 
be held for her 
separate use. 

Where the net value of the real and. personal property of an 
intestate dying without issue shall not exceed the sum of five hundred 
pounds, the whole of the said property shall pass to the husband or 
wife, if any, of such intestate, as the case may be. 

Where the net value of the real and personal property of an 5 
intestate dying without issue shall exceed the sum of five hundred 
pounds, the husband or wife, as the case may be, of such intestate 
shall be entitled to five hundred pounds part thereof absolutely and 
exclusively, and shall have a charge upon the whole of such real and 
personal property for such five hundred pounds with interest thereon 10 
from the date of the death of such intestate at the rate of four 
pounds per centum per annum until payment. 

The provision for the husband or wife intended to be made 
by section four of this Act shall be in addition and without prejudice 
to his or her interest and share in the residue of the real and personal 15 
property of such intestate remaining after the payment of the sum of 
five hundred pounds in the same way as if such residue had been 
the whole of such intestate's real ,n.d personal estate, and this Act 
had not been passed. 

The net value of such real and personal property as afore- 20 
said, shall be ascertained by deducting from the gross value thereof all 
debts, funeral and testamentary expenses of the intestate, and all other 
lawful liabilities and charges to which the said real and personal 
property shall be subject. 

Where the net value of the real and personal property of 25 
an intestate leaving infant issue shall not exceed five hundred pounds, 
the Judge may, on the petition of such infants, or any of them, or of 
any person on their behalf, authorise the administrator of the estate 
to expend the whole or any portion of the share of such infants, or 
any of them, in. their respective maintenance, advancement, or educa- 30 
tion, and such authority day be given in respect of the infant issue of 
intestates who died before the passing of this Act. 

The real or personal estate to which a married woman may 
be entitled under this Act, or the " Probate Act of 1890," and the rents 
and profits thereof shall, subject and without prejudice to the trusts of 35 
any settlement affecting the same, belong to such woman for - her 
separate use, and her receipt alone shall be a good discharge for the 
same. 

Estates under 2500 
to go to husband or 
wife absolutely if no 
issue. 53 and 54 
Vie., c. 29, sec. 1. 

In estates over £500 
husband or wife to 
have a charge for 
£500 if no issue. 
lb. sec. 2. 

PART II. 
Probate and Administration of Small Estates. 	 40 

District Agents to 	 9. For the purpose of receiving applications for probate or receive applications administration under this Act, the Judge may appoint such person as in estatesunder 2500. he may think fit in any town beyond thirty miles from Sydney, where 
a District Court is held, to act as District Agent for the Registrar of 
Probates. 	 45 

10. All District Agents may for the purposes of this Act 
oaths. 	 administer oaths and take declarations and affirmations, and exercise 

any other powers which can be exercised by Commissioners of the 
Supreme Court ; and applicants under this Act may be sworn, and 
may execute all necessary documents before a Commissioner of the.50 
Supreme Court. 

11. 

Power to administer 
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In all cases where a person shall die leaving property 
not exceeding five hundred pounds in value, application for 
probate or administration may be made direct to the Registrar ; or, if 
the fixed. abode of the deceased at the time of his death shall have been 

5 more than thirty miles from Sydney, then to the District Agent for the 
Registrar nearest to such place of abode. 

The Registrar or District Agent shall, upon being satisfied 
as to the identity and the right of the applicant to administer the 
estate of the deceased and the value of the estate, furnish him with all 

10 necessary information for the purpose of enabling him to fill up the 
advertisements, affidavits, and documents necessary for obtaining 
probate or letters of administration, as the case may be, and may 
swear the applicant and every deponent, and attest the execution of 
the adminstration bond, and shall receive payment of all proper fees 

15 fixed or to be fixed by rule of the Supreme Court in connection with 
the application. 

The District Agent shall forthwith transmit to the Registrar 
all affidavits, documents, and fees ,received by him, and upon receipt 
of the probate or letters of administration shall deliver the same to the 

20 applicant upon demand. 
11. The Registrar shall, upon being satisfied with the sufficiency 

of the evidence in support of the application, and that the estate does 
not exceed five hundred pounds in value, and that no caveat has been 
entered against the application, and that no will has been deposited 

25 with the Registrar-General (search for which it shall be his duty to 
make), and that the fees have been duly paid, cause probate or letters 
of administration (as the case may be) to be issued and delivered to 
the applicant on demand, or shall forward the same to the District 
Agent, for delivery by him to the applicant, and such probate or 

30 letters of administration shall be issued in the name and under the 
seal of the Court. 

In any case where the Registrar is not satisfied as aforesaid, 
he shall state the matters in respect of which he is not satisfied either 
to the applicant or to the District Agent transmitting the application, 

35 and such Agent shall then inform the applicant accordingly, and shall 
take such further steps as may be proper to enable the applicant to 
satisfy the Registrar in respect of such matters. 

In no case shall the Registrar be under any obligation by 
reason of this Act to deal with any application which he may think 

40 proper to be dealt with by the Judge, or to be placed in the hands 
of an attorney, solicitor, or proctor. 
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District Agent. 

Duties of Registrar 
or District Agent. 

Where Registrar not 
satisfied with the 
material before him. 

Registrar not bound 
to grant probate 
in certain cases. 

PART III. 
General Matters. 

A caveat may be withdrawn at any time with the leave of Caveats. 
45 the Judge, subject to such order as to costs or otherwise as he may 

direct, and the person applying for probate or administration may, if 
he think fit, summon the caveator to attend before the Judge to show 
cause why the caveat should not be removed, and it shall be lawful 
for the Judge on proof that the caveator has been summoned, to make 

50 such order in the premises or otherwise as may seem fit. 
The Court may grant administration of the estate of an To whom administra- 

intestate person to the husband or widow or to one or more of the tion may be granted.  
next of kin of the deceased person, or to the husband or widow 
conjointly with one or more of the next of kin : Provided that any 

55 person to whom administration shall be granted shall be of the full 
age 
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All specialty and 
simple contract 
debts to stand in 
equal degree. 
32 and 33 Vic. cap. 
46. 

Executor may sign 
acknowledgment in 
lieu of conveyance. 

age of twenty-one years. And in case there shall be no such person, 
or no such person within the jurisdiction of the Court, who shall be 
qualified as aforesaid, or who being so qualified shall be in the 
opinion of the Court fit to be so trusted, or who shall when duly cited 
appear and pray for administration, then administration may be 5 
granted to any person or persons whether creditors or not of the 
deceased that the Court shall think fit. 

In the administration of the estate of every person who 
shall die after the passing of this Act, all the creditors of every 
description of such person shall be treated as standing in equal 10 
degree and be paid accordingly out of the assets of such deceased. 
person whether such assets are legal or equitable, any statute or law 
to the contrary notwithstanding ; Provided always that this Act shall 
not prejudice or affect any mortgage, lien, charge, or other security 
which any creditor may hold or be entitled to for payment of his debt : 15 
Provided further that nothing herein contained shall affect the provisions 
of any Acts protecting life assurance or other policies against creditors. 

When any real estate not under the provisions of the "Real 
Property Act " is devised to any person by a will duly proved under 
the provisions of the " Probate Act of 1890," the executor of the will 20 
or the administrator with the will annexed may, as such executor, 
instead of executing a conveyance, sign an acknowledgment in a form 
to be prescribed by rule of the Supreme Court hereby authorised to be 
made in that behalf, that the devisee is entitled to such real estate 
for the estate for which the same is devised to him, which' acknow- 25 
ledgment may be registered under the Acts in. force regulating the 
registration of deeds ; and upon registration of such acknowledgment 
as aforesaid such real estate shall vest in the devisee for such estate as 
aforesaid in the same way and subject to the same trusts and liabilities 
as if the executor or administrator had executed a conveyance of the 30 
same. 

If the executor or administrator shall, after request in 
writing, neglect or refuse to sign such acknowledgment, or to execute a 
conveyance of land devised to the devisee, or to pay or hand over to the 
person entitled any legacy or residuary bequest, such devisee or person 35 
may apply by summons to the Judge calling upon such executor or 
administrator to show cause why he should not comply with such 
request, and the Judge may make such order in the matter as lie may 
think right. 

If upon motion by a surety to an administration bond it 40 
appear to the Probate Judge that the estate is being wasted, or is in 
danger of being wasted, or that the surety is being in any way 
prejudiced, or in danger of being prejudiced, by the act or default of 
the person administering the estate, the said Judge may grant such 
relief as he may think fit, and for the purpose of making such relief 45 
effectual may have and exercise all - the powers and jurisdiction of a 
Court of Equity. 

From and after the decease of any person dying testate 
and until probate or letters of administration with the will annexed 
shall be granted in respect of his estate his real and personal estate 50 
shall vest as is provided by section thirty-nine of the " Probate Act 
of 1890," in the case of persons dying intestate. 

Claimi barred against 	24. When an executor or administrator has given notice in 
executor or adminis- accordance with section twenty-nine of the " Trust Property Act of 

1862," and a claim against the estate is sent into him, lie may, if he 55 
dispute the claim, serve upon the person by whom or on whose 
behalf the claim was sent in a notice calling upon him to take 
proceedings to enforce his claim within a period of six months, and 
to duly prosecute the same, and if after the said period of six 

months 
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the Court for relief. 

Property to vest, in 
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months has expired such person as aforesaid does not satisfy the Court 
that he is duly prosecuting his claim, the Court may, on application 
by the executor or administrator, make an order barring the claim 
against the executor or administrator, subject to such conditions as 

5 may seem just, or may make such other order as the Court may think 
fit : Provided that nothing in this section shall prejudice the right 
of any creditor or claimant to follow the estate or any part thereof into 
the hands of any person who may have received the same. 

This Act shall be read with and form part of the " Probate 
10 Act of 1890." 

Section sixteen of the " Probate Act of 1890 " is amended 
by substituting the word fifteenth for the word thirteenth. 

Sections twenty-six and fifty-three of the " Probate Act of 
1890 " are hereby repealed. 

To be read with 
" Probate Act of 
1890." 
Sec. 16, Probate Act 
amended. 
Repeal. 

[6(1.] 
	 Sydney : Charles Potter, Government Printer.-1893. 
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(No. 2.) 

Xegigatibe Council. 

56° VICTORIE, 1893. 

A BILL 
To amend the " Probate Act of 1890" and to give greater 

facilities for the issue of probate and letters of adminis-
tration in small estates. 

[Mn. R. E. O'CoNNoit ;--10 Hay, 1893.] 

HEREAS it is expedient to amend the " Probate Act of 1890," Preamble. 

and to provide greater facilities for granting probate and letters 
of administration in small estates : Be it therefore enacted by the 
Queen's Most Excellent Majesty, by and with the advice and consent 

5 of the Legislative Council and Legislative Assembly of New South 
Wales in Parliament assembled, and by the authority of the same, as 
follows :- 

This Act may be cited as the " Probate Act of 1890 Amend- Short title. 
went Act." 

10 	 PART I. 
Distribution of Property under an Intestacy. 

Whereas doubts have arisen as to the construction of sections Interest of husband 
thirty-two and thirty-three of the " Probate Act of 1890," it is hereby in intestate estate of 

declared that, subject to the provisions of this Act, the husband is wife' 

15 entitled in the intestate estate of his wife only to the share or interest 
specified in section thirty-three, and the residue of the estate is 
divisible among the next of kin as in the case of the estate of a 
husband dying intestate and ledving a widow him surviving. 

c 119—A 	 3. 
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Above provision to 
be in addition to 
share of residue. 
IL. sec. 4. 

• 

Net value. 
Ib. see. 6. 

In estates under 
£500 Judge may 
authorise the 
expenditure of 
infant's share in 
maintenance, &c. 

Estate taken by 
married woman to 
be held for her 
separate use. 

Where the net value of the real and personal property of an 
intestate dying without issue shall not exceed the sum of five hundred 
pounds, the whole of the said property shall pass to the husband or 
wife, if any, of such intestate, as the case may be. 

Where the net value of the real and personal property of an 5 
intestate dying without issue shall exceed the sum of five hundred_ 
pounds, the husband or wife, as the case may be, of such intestate 
shall be entitled to five hundred pounds part thereof absolutely and 
exclusively, and shall have a charge upon the whole of such real and 
personal property for such five hundred pounds with interest thereon 10 
from the date of the death of such intestate at the rate of four 
pounds per centum per annum until payment. 

The provision for the husband or wife intended to be made 
by section four of this Act shall be in addition and without prejudice 
to his or her interest and share in the residue of the real and personal 15 
property of such intestate remaining after the payment of the sum of 
five hundred pounds in the same way as if such residue had been 
the whole of such intestate's real and personal estate, and this Act 
had not been passed. 

The net value of such real and personal property as afore- 20 
said, shall be ascertained by deducting from the gross value thereof all 
debts, funeral and testamentary expenses of the intestate, and all other 
lawful liabilities and charges to which the said real and personal 
property shall be subject. 

Where the net value of the real and personal property of 25 
an intestate leaving infant issue shall not exceed five hundred pounds, 
the Judge may, on the petition of such infants, or any of them, or of 
any person on their behalf, authorise the administrator of the estate 
to expend the whole or any portion of the share of such infants, or 
any of them, in their respective maintenance, advancement, or educa- 30 
tion, and such authority may be given in respect of the infant issue of 
intestates who died before the passing of this Act. 

The real or personal estate to which a married woman may 
be entitled under this Act, or the " Probate Act of 1890," and the rents 
and profits thereof shall, subject and without prejudice to the trusts of 35 
any settlement affecting the same, belong to such woman for her 
separate use, and her receipt alone shall be a good discharge for the 
same. 

Estates under £500 
to go to husband or 
wife absolutely if no 
issue. 53 and 54 
Vie., c. 29, sec. 1. 

In estates over £500 
husband or wife to 
have a charge for 
£500 if no issue. 
lb. sec. 2. 

PART II. 
Probate and Administration of Small Estates. 	 40 

District Agents to 	 9. For the purpose of receiving applications for probate or receive applications 
inestatesunder 2500. administration under this Act, the Judge may appoint such person as 

he may think fit in any town beyond thirty miles from Sydney, where 
a District Court is held, to act as District Agent for the Registrar of 
Probates. 	 45 

10. All District Agents may for the purposes of this Act 
administer oaths and take declarations and affirmations, and exercise 
any other powers which can be exercised by Commissioners of the 
Supreme Court and applicants under this Act may be sworn, and 
may execute all necessary documents before a Commissioner of the 50 
Supreme Court. 

11. 

Power to administer 
oaths. 
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In all cases where a person shall die leaving property 
not exceeding five hundred pounds in value, application for 
probate or administration may be made direct to the Registrar ; or, if 
the fixed abode of the deceased at the time of his death shall have been 

5 more than thirty miles from Sydney, then to the District Agent for the 
Registrar nearest to such place of abode. 

The Registrar or District Agent shall, upon being satisfied 
as to the identity and the right of the applicant to administer the 
estate of the deceased and the value of the estate, furnish him with all 

10 necessary information for the purpose of enabling him to fill up the 
advertisements, affidavits, and documents necessary for obtaining 
probate or letters of administration, as the case may be, and may 
swear the applicant and every deponent, and attest the execution of 
the adminsti'ation bond, and shall receive payment of all proper fees 

15 fixed or to be fixed by rule of the Supreme Court in connection with 
the application. 

The District Agent shall forthwith transmit to the Registrar 
all affidavits, documents, and fees received by him, and upon receipt 
of the probate or letters of administration shall deliver the same to the 

20 applicant upon demand. 
The Registrar shall, upon being satisfied with the sufficiency 

of the evidence in support of the application, and that the estate does 
not exceed five hundred pounds in value, and that no caveat has been 
entered against the application, and that no will has been deposited 

25 with the Registrar-General (search for which it shall be his duty to 
make), and that the fees have been duly paid, cause probate or letters 
of administration (as the case may be) to be issued and delivered to 
the applicant on demand, or shall forward the same to the District 
Agent, for delivery by him to the applicant, and such probate or 

30 letters of administration shall be issued in the name and under the 
seal of the Court. 

In any case where the Registrar is not satisfied as aforesaid, 
he shall state the matters in respect of which he is not satisfied either 
to the applicant or to the District Agent transmitting the application, 

35 and such Agent shall then inform the applicant accordingly, and shall 
take such further steps as may be proper to enable the applicant to 
satisfy the Registrar in respect of such matters. 

In no case shall the Registrar be under any obligation by 
reason of this Act to deal with any application which he may think 

40 proper to be dealt with by the Judge, or to be placed in the hands 
of an attorney, solicitor, or proctor. 
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PART III. 
General Matters. 

A caveat may be withdrawn at any time with the leave of Caveats. 
45 the Judge, subject to such order as to costs or otherwise as he may 

direct, and the person applying for probate or administration may, if 
he think fit, summon the caveator to attend before the Judge to show 
cause why the caveat should not be removed, and it shall be lawful 
for the Judge on proof that the caveator has been summoned, to make 

50 such order in the premises or otherwise as may seem fit. 
The Court may grant administration of the estate of an To whom ildministra- 

intestate person to the husband or widow or to one or more of the tion may be granted.  
next of kin of the deceased person, or to the husband or widow 
conjointly with one or more of the next of kin : Provided. that any 

55 person to whom administration shall be granted shall be of the full 
age 
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age of twenty-one years. And in case there shall be no such person, 
or no such person within the jurisdiction of the Court, who shall be 
qualified as aforesaid, or who being so qualified shall be in the 
opinion of the Court fit to be so trusted, or who shall when duly cited 
appear and pray for administration, then administration may be 5 
granted to any person or persons whether creditors or not of the 
deceased that the Court shall think fit. 

In the administration of the estate of every erson who 
shall die after the passing of this Act, all the creditors of every 
description of such person shall be treated as standing in equal 10 
degree and be paid accordingly out of the assets of such. deceased 
person whether such assets are legal or equitable, any statute or law 
to the contrary notwithstanding : Provided always that this Act shall 
not prejudice or affect any mortgage, lien, charge, or other security 
which any creditor may hold or be entitled to for payment of his debt : 15 
Provided further that nothing herein contained shall affect the provisions 
of any Acts protecting life assurance or other policies against creditors. 

When any real estate not under the provisions of the "Real 
Property Act " is devised to any person by a will duly proved under 
the provisions of the " Probate Act of 1890," the executor of the will 20 
or the administrator with the will annexed may, as such executor, 
instead of executing a conveyance, sign an acknowledgment in a form 
to be prescribed by rule of the Supreme Court hereby authorised to be 
made in that behalf, that the devisee is entitled to such real estate 
for the estate for which the same is devised to him, which acknow- 25 
ledgment may be registered under the Acts in force regulating the 
registration of deeds and upon registration of such acknowledgment 
as aforesaid such real estate shall vest in the devisee for such estate as 
aforesaid in the same way and subject to the same trusts and liabilities 
as if the executor or administrator had executed a conveyance of the 30 
same. 

If the executor or administrator shall, after request in 
writing, neglect or refuse to sign such acknowledgment, or to execute a 
conveyance of land devised to the devisee, or to pay or hand over to the 
person entitled any legacy or residuary bequest, such devisee or person 35 
may apply by summons to the Judge calling upon such executor or 
administrator to show cause why he should not comply with such 
request, and the Judge may make such order in the matter as he may 
think right. 

If upon motion by a surety to an administration bond it 40 
appear to the Probate Judge that the estate is being wasted, or is in 
danger of being wasted, or that the surety is being in any way 
prejudiced, or in danger of being prejudiced, by the act or default of 
the person administering the estate, the said Judge may grant such 
relief as he may think fit, and for the purpose of making such relief 45 
effectual may have and exercise all the powers and jurisdiction of a 
Court of Equity. 

From and after the decease of any person dying testate 
and until probate or letters of administration with the will annexed 
shall be granted in respect of his estate his real and personal estate 50 
shall vest as is provided by section thirty-nine of the " Probate Act 
of 1890," in the case of persons dying intestate. 

When an executor or administrator has given notice in 
accordance with section twenty-nine of the " Trust Property Act of 
1862," and a claim against the estate is sent into him, he may, if he 55 
dispute the claim, serve upon the person by whom or on whose 
behalf the claim was sent in a notice calling upon him to take 
proceedings to enforce his claim within a period of six months, and 
to duly prosecute the same, and if after the said period of six 

months 
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months has expired such person as aforesaid does not satisfy the Court 
that he is duly prosecuting his claim, the Court may, on application 
by the executor or administrator, make an order barring the claim 
against the executor or administrator, subject to such •conditions as 

5 may seem just, or may make such other order as the Court may think 
fit : Provided that nothing in this section shall prejudice the right 
of any creditor or claimant to follow the estate or any part thereof into 
the haL if any person who may have received the same. 

25:1rfhis Act shall be read with and form part of the " Probate 
10 Act of 1890." 

Section sixteen of the " Probate Act of 1890 " is amended 
by substituting the word fifteenth for the word thirteenth. 

Sections twenty-six and fifty-three of the " Probate Act of 
1890 " are hereby repealed. 

To be read with 
" Probate Act of 
1890." 
Sec. 16, Probate Act 
amended. 
Repeal. 

[6(1.] 
Sydney : Charles Potter, Government Printer.-1893. 
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