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No. XII.

An Act to declare and amend the law of Partner-
ship.  [Assented to, 20th I"ebruary, 1892.]

‘/ \/ HEREAS it is expedient to declare and amend the preamble.
law of Partnership : Be it therefore enacted by the

(Queen’s Most Excellent Majesty, by and with the advice

ard consent of the Legislative Council and Legislative

Assembly of New South Wales in Parliament assembled,

end by the authority of the same, as follows :—-

Nature of partnership.

1. (1) Partrership is the relation which exists between Definition of
persons carrying on a business in common with a view of Partne:ship.
profit,

St 323 (11)
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(1) But the relation between members of any
company or association which 1s-—

(a)

(b)

Registered as a company under the *“ Companies
Act 7 or any other Act of Parliament for the
time being in force and relating to the registration
of joint stock companies; or

Formed or incorporated by or in pursuance of
any other Act of Parliament or Letters Patent
or Royal Charter,

is not a partnership within the meaning of this Act.

Rales for 2. In determining whether a partnership does or does
determining not exist, regard shall be had to the following rules :(—

existenoce pf

partnership. (1). Joint tenancy, tenancy in common, joint property,

SR

(111)

or part ownership does not of itself create a
partnership as to anything so held or owned,
whether the tenants or owners do or do not
share any profits made by the use thereof.

The sharing of gross returns does not of itself
create a partnership, whether the persons sharing
such returns have or have not a joint or common
right or interest in any property from which or
from the use of which the returns are derived.

The receipt by a person of a share of the profits
of a business is prima facie evidence that hesis
a partver in the business, but the receipt of such
a share, or of a payment contingent on or varying
with the profits of a business does not of itself
ma’ke him a partner in the business; and in
particular—
(a) The receipt by a person of a debt or other
liquidated demand by instalments or other-
wise out of the accruing profits of a
business does not of itself make him a
partner in the business or liable as such :
(b) A contract for the remuneration of a
servant or agent of a person engaged in a
business by a share of the profits of the
business does not of itself make the servant
or agent a partner in the business or liable
as such : ;

()
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(¢) A person, being the widow or child of a
deceased partner and receiving by way of
annwity a portion of the profits made in
the business in which the deceased person
was a partner, is not by reason only of
such receipt’a partner in the business or
liable as such :

(d) The advance of money by way of loan to
a person engaged or about to engage in any
business on a contract with that person,
that the lender shall receive a rate of
interest varying with the profits, or shall
receive a share of the profits arising from
carrying on the business, does not of itself
make the lender a partner with the person
or persons carrying on the business or
hable as such : Provided that the contract
18 in writing and signed by or on behalf of
all the parties thereto :

() A person receiving by way of annuity or
otherwise a portion of the profits of a
business in consideration of the sale by
him of the goodwill of the business is not
by reason only of such receipt a partner
in the business or liable as suc :

3. In the event of any person to whom money has Postpone-
been advanced by way of loan upon such a contract, as is ;‘i'gg‘:s"(ff
mentioned in the last foregoing section, or of any buyer of persons
a goodwill in consideration of a share of the profits of the li’f,‘f;’;gu‘:r
business being adjudged a bankrupt, entering into an consideration
arrangement to pay his creditors less than twenty shillings gfr:flilf;?nd-
in the pound, or dying in insolvent circumstances, the case of
lender of the loan shall not be entitled to recover anything "s°lveney-
in respect of his loan, and the seller of the goodwill shall
not be entitled to recover anything in respect of the share
of profits contracted for, until the claims of the other
crecitors of the borrower or buyer for valuable considera-
tion in money or money’s worth have heen satisfied. 3 ;

4. Persons who have entered into partnership with Meaningof -
one another are for the purpose of this Act called colléctively P
a firm, and the name under which thejr business is carried
on is called the firm-name.

Relation
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Relation of partners to persons dealing with them.

Power of 5. Every partner is an agent of the firm and his other

partner to  partners for the purpose of the business of the partnership;
and the acts of every partner who does any act for carrying
on in the usual way business of the kind carried on by the
firm of which he is a member, binds the firm and his
partners, unless the partner so acting has, in fact, no
authority to act for the firm in the particular matter, and
the person with whom he is dealing either knows that he
has no authority, or does not know or believe him to be
a partner.

Partners 6. An act or instrument relating to the business of the
“;}f;“(;‘nbg;lnlf firm, and done or executed in the firm-name, or in any
of firm. other manner, showing an intention to bind the firm by

any person thereto authorised, whether a partner or not,
is binding on the firm and all the partners : Provided that
this section shall not affect any general rule of law relating
to the execution of deeds or negotiable instrumerts.

Partner using  ‘f. Where one partner pledges the credit of the firm

’;’;i‘;fﬁi:{fté’m for a purpose apparently not connected with the firm’s

purposes.  ordinary course of business, the firm is not bound unless
he is, in fact, specially authorised by the other partners;
but this section does not affect any personal liability
incurred by an individual partner.

Effect of 8. If it has been agreed between the partners that any

notice that — yogtrictions shall be placed upon the power of any one

firm will not 5 L ) %
be bound by or more of them to bind the firm, no act done in contra-

l‘);trst::r vention of the agreement is binding on the fiim with
respect to persons having notice of the agreement.

Liability of 9. Every partner in a firm is liable jointly with the

b other partners for all debts and obligations of the firm
incurred while he is a partner; and after his death his
estate 1s also severally liable in o due course of administra-
tion for such debts and obligations so far as they remain
unsatisfied, but subject to the prior payment of his separate
debts.

Liability of 10. Where by any wrongful act or omission of any

the firm for  partner acting in the ordinary course of the business of the
wrongs.

firm, or with the authority of his co-partners, loss or injury
is caused te any person net being a partner of the firm,
or




55° VICTORI A, No. 12.

(]

Partnership.

or any penalty is incurred, the firm is liable therefor to
the same extent as the partner so acting or omitting to act.

11. In the following cases, namely : Misapplica-
tion of moncy

(a) Where one partner acting within the scope of his ot property
apparent authority receives the money or Pro- or in custody
perty of a third person and misapplies 1t ; and o the firm.

(b) When a firm i the course of its business receives
nwoney or property of a third person, and the
money or property so received is misapplied by
one or more of the partners while it is in the
custody of the firm :

the firm is liable to malke good the loss.

12. Every partner is liable jointly with his co-partners Liability for
and also severally for everything for which the firm while 98 om
he is a partner therein becomes liable under either of the
two last preceding sections.

13. If a partner being a trustee improperly employs Improper
trust property in the business or on account of the partner- rployment

3 ‘ ¥ % of trust
ship, no other partner is liable for the trust property to property for
the persons beneficially interested therein : PRg s iy

purposes.
Provided as follows :—
(1) This section shall not affect any liability incurred
by any partner by reason of his having notice of
a breach of trust; and
(11) Nothing in this section shall prevent trust money
from being followed and recovered from the firm
if still in 1ts possession or under its control.

14. (1) Everyone who, by words spoken or written, or Persons liable
by conduct, represents himself, or who knowingly suffers kg t",,h‘)lding
himself to be represented as a partner in a particular firm,
is liable as a partner to anyone who has on the faith of
any such representation given credit to the firm, whether
the representation has or has not been made or com-
municated to the person so giving credit by or with the
knowledge of the apparent partner making the representa-
tion or suffering it to be made.

€® (u) Provided that where after a partner’s death
the partnership business is continued in the old firm-name,
the continued use of that name or of the deceased partner’s

name
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name as part:thereof shall not of itself malke his executors
or administrators’ estate or effects liable for any partnership
debts contracted after his death.
Admissicns 18. Anadmission or representation made by any partner
acb: concerning the partnership affairs, and in the ordinary
of partners.  course of its business, is evidence against the firm.
Notice to 16. Notice to any partner who habitually acts in the
actimz parincr partnership business of any matter relating to partnership
to the fim.  aflairs operates as notice to the firm, except in the case
of a fraud on the firm committed by or with the consent
of that partner.
Liabilities of 17, (1) A person who is admitted as a partner into an
hinAtas 14 oxisting firm does not thereby become liable to the creditors
partners.  of the firm for anything done before he became a partner.

(1) A partner who retires from a firm does not
thereby cease to be liable for partnership debt and
obligation incurred before his retirement.

(1) A retiring partner may be discharged from
any existing liabilities by an agreement to that effect
between himself and the members of the firm as newly
constituted and the creditors, and this agreement may be
either expressed or inferred as a fact from the course of
dealing between the creditors and the firm as newly
constituted.

Revocation 18. A continuing guaranty or cautionary obligation

of continuing

guaranty by given either to a firm or to a third person in respect of the
change of ~ transactions of a firm is, in the absence of agreement to
55 the contrary, revoked as to future transactions by any
change in the constitution of the firm to which, or of the
firm in respect of whose transactions, the guaranty or

obligation was given.

Relations of partners to one another.

Variation by 19, The mutual rights and duties of partners, whether

consent of  ascertained by agreement or defined by this Act, may be

partnership. varied by the consent of all the partners, and such consent
may be either expressed or inferred from a course of
dealing.
Partnership 20, (1) All property, and rights and interests in
property- - preperty, originally brought into the partnership stock
or acquired, whether by purchase or otherwise, on accourfxt
0
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of the firm, or for the purposes and in the course of the ;
partnership business, are called in this Act partnership l
property, and must be held and applied by the partners r
exclusively for the purpeses of the partnership, and in
accordance with the partnership agreement.

(11) Provided that the legal estate or interest in any
land which belongs to the partnershipshall devolveaccording
to: the nature -and tenure thereof, and the general rules j
of law thereto applicable, but in trust so far as is necessary
_for the persons beneficially interested in the land under !
this section.

(1) ‘Where co-owners of an estate or interest in
any land, not being itself partnership property, are
partners as to profits made by the use of that land or estate,
and: purchase other lands and estate out of the profits to
be used in like manner, the land or estate so purchased
belongs to them, in the absence of an agreement to the
contrary, not as partners, but as co-owners for the same
respective estates and interests as are held by them in the
land or estate first mentioned at the date of the purchase.

21. Unless the contrary intention appears, property Property

bought with money belonging to the firm is deemed to Pought with

partnership
have been bought on account of the firm. money.

22. Where land or any heritable interest therein has Conversion
become partnership property, it shall, unless the contrary e personal
intention appears, be treated as between the partners land held as
(including the representatives of a deceased partner), and gg‘pﬁ;{;’""
also as between the heirs of a deceased partner and his
executors or administrators as personal or movable and not

real or heritable estate.

23. (1) Alter the commencement of this Act a writ of Procedure

execution shall not issue against any partnership property ;ﬁﬂﬁiﬁship

except on a judgment against the firm. progerty for &
(11) The Supreme Court, or a Judge thereof, may, E’;’;:’r‘::c”

on the appiication by summons of any judgment creditor judgment

of a partner, make an order charging that partner’s 4"

interest in the partnership property and profits with

payment of the amount of the judgment debt and interest :

thereon, and may by the same or a subsequent order t

appoint a receiver of that partner’s share of profits (whether ; }

alrcady declared or accruing, and of any other money b
which '
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which may be coming to lim in respect of the partnershi P,
and direct all accounts and inquiries, and give all other
orders and directions which might have been directed or
givenif the charge had been made in favour of the judgment
creditor by the partner, or which the circumstances of the
case may require.

(iir) The other partner or partners shall be at
liberty at any time to redeem the interest charged, or in
the case of a sale being directed to purchase the same.

24. The mterests of partners in the partnership
property and their rights and duties in relation to the
partnership shall be determined, subject to any agreement
expressed or implied between the partners, by the following
rules :—

(1) All the partners are entitled to share equally in
the capital and profits of the business, and must
contribute equally towards the losses, whether
of capital or otherwise, sustained by the firm.

(1) The firm must indemnify every partner in respect
of payment made and personal liabilities incurred
by him—-

(a) In the ordinary and proper conduct of the
business of the firm; or

(b) In or about anything necessarily done for
the preservation of the husiness or property
of the firm.

(t) A partner making, for the purpose of the partner-
ship, any actual payment or advance beyond the
amount of capital which he has agreed to subscribe
1s entitled to interest at the rate of seven per
centum per annum from the date of the payment
or advances.

(1v) A partner is not entitled before the ascertainment
of profits to interest on the capital subscribed by
him,

(v) Every partner may take part in the management
of the partnership business.

(vi) No partner shall be entitled to remuneration for
acting in the partnership business.

(vir) No person may be introduced as a partner without
the consent of all existing partners.

(vrr1)
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(vin) Any difference arising as to ordinary matters
connected with the partnership business may be
decided by a majority of partners, but no change
may be made in the nature of the partnership
business without the consent of all existing
partners.

(1x) The partnership books are to be kept at the place
of business of the partnership (or the principal
place, if there is more than one), and every
partner may, when he thinks fit, have access to
and inspect and copy any of them.

25. No majority of the partners can expel any partner
unless a power to do so has been conferred by express
agreement between the partners.

26. (1) Where no fixed term has been agreed upon for
the duration of the partnership, any partner may determine
the partnership at any time on giving notice of his intention
so to do to all the other partners.

(1) Where the partnership has originally been
constituted by deed, a notice signed by the partner giving
1t shall be sufficient for this purpose.

27. (1) Where a partnership entered into for a fixed
term is continued after the term has expired, and without
any express new agreement, the rights and duties of the
partners remain the same as they were at the expiration
of the term, so far as is consistent with the incidents
of a partnership at will.

(11) A continuance of the business by the partners
or such of them as habitually acted therein during the term
without any settlement or liquidation of the partnership
affairs, is presumed to be a continuance of the partnership.

28. Partners are bound to render true accounts and
full information of all things affecting the partnership to
any partner or his legal representatives.

29. (1) Every partner must account to the firm for any
benefit derived by him without the consent of the other
partners from any transaction concerning the partnership,
or for any use by him of the partnership property, name,
or business connection,

(1)

Expulsion of
partner.

Retirement
from partrer-
ship at witl.

Where
partnership
for term is
con‘inued
over,
continuance
on old tern.s
presumed.

Daty of
pariners to
render
accounts,

Accounta-
bility of
partners for
privato
profits.
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(11) This section applies also to transactions under-
taken after a partnership has been dissolved by the death
of a partner, and before the affairs thereof have been
completely wound up, either by any surviving partner
or by the representatives of the deceased partner.

Duty of 30. If a partner, without the consent of the other
P ompet.  Partmers, carries on any business of the same nature as
with firm.  and competing with that of the firm, he must account

for.and pay over to the firm all profits made by him in that

business.
Righta of 31. (1) An assignment by any partner of his share in
assignee of . : v .
N the partnership, either absolute or by way of mortgage

partnership.  or redeemable charge, does not, as against the other
partners, entitle the assignee during the continuance of
the partnership to interfere in the management or adminis-
tration of the partnership business or affairs, or to require
any account of the partnership transactions, or to inspect
the partnership books, but entitles the assignee only to
receive the share of profits to which the assigning partner
would otherwise be entitled, and the assignee must accept
the account of profits agreed to by the partners.

(11) In case of a dissolution of the partnership,
whether as respect.all the partners, or as respects the
assigning partner, the assignee is entitled to receive the
share of the partnership assets to which the assigning
partner is entitled as between himself and the other
partners, and for the purpose of ascertaining that share,
to an account as {rom the date of the dissolution.

Dissolution of partnership and its consequences.

Dissolution ' @2. Subject to any agreement between the partners,
by expiration , partnership is dissolved—

(a) 1f entered into for a fixed term, by the expiration
of that term.

(b) If entered into for a single adventure or under-
taking, by the termination of that adventure
or undertaking.

(c) If entered into for an undefined time, by any
partner giving notice to the other or others of
his intention to dissolve the partnership.

In
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In the last-mentioned case the partnership is dissolved
as from the date mentioned in the notiee as the date of
dissolution, or, if no date is mentioned, as from the date
of the communication of the notice.

33. (1) Subject to any agreemant between the partners,
every partnership is dissolved as regards all the partners
by the death or bankruptey of any partner

(11) A partnership may, at the option of the other
partners, be dissolved if any partner suffers his share of
the partnership property to be chargad under this Act
for his separate debt.

34. A partnership is in every case dissolved by the
happening of any event which makes it unlawful for the
business of the firm to be carried on, or for the members
of the firm to carry it on in partnership.

35. On application by a partner the Court may decree

a dissolution of the partnership in any of the following

cases :—

(a) When a partner has been declared in accordance
with law to be of unsound mind and incapable
of managing his affairs, or is shown to the
satisfaction of the Court to be of permanently
unsound mind, in either of which cases the
application may be made as well on behalf of
that partner by his committee or next friend or
person having title to intervene as by any other
partner.

(b) When a partner, other than the partner suing,
becomes in any other way permanently incapable
of performing his part of the partnership contract.

(c) When a partner, other than the partner suing,
has been guilty of such conduct as, in the opinion
of the Court, regard being had to the nature of
the business, is calculated to prejudicially affect
the carrying on of the business.

(d) When a partner, other than the party suing,
wilfully or persistently commits a breach of the
partnership agreement, or otherwise so conducts
himself in matters relating to the partnership

business

11

Dissolution
by bank-
ruptey, death,
or change.

Dissolution
by illegality
of partner-
ship.

Dissolution
by the
Court.
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business that it is not reasonably practicable for
the other partner or partners to carry on the
business iv partnership with him.

(¢) When the business of the partnership can only
be carried on at a loss.

(f) Whenever in any case circumstances have arisen
which, in the opinion of the Court, render it just
and equitable that the partnership be dissolved.

36. (1) When a peison deals with a firm after a change
n its constitution, he is entitled to treat all apparent
members of the old firmi as still being members of the firm
until he has notice of the change.

(1) An advertisement in the Gazette and in at least
one newspaper circulating in Sydney and one newspaper
circulating in the district in which the firm carries on
business shall be notice as to persons who had not dealings
with the firm before the date of the dissolution or change
g0 advertised. '

(rir) The estate of a partner who dies, or who
becomes bankrupt, or of a partner who, not having been
known to the person dealing with the firm to be a partner,
retires from the firm, is not liable for partnership debts
contracted after the date of the death, bankruptey, or
retirement respectively.

37. On the dissolution of a partnership or retirement
of a partner any partner may publicly notify the same,
and may require the other partner or partners to concur
for that purpose in all necessary and proper acts, if any,
which cannot be done without his or their concurrence.

38. After the dissolution of a partnership the authority
of each partner to hind the firm, and the other rights and
obligations of the partners continue, notwithstanding the
dissolition, so far as may be necessary to wind up the
affairs of the parinership, and to complete transactions
begun but unfinished at the time of the dissolution, but
not otherwise : Provided that the firm is in no case bound
by the acts of a partner who has become bankrupt; but
this proviso does not affect the liability of any person who
has, after the bankruptcy, represented himself or knowingly
suffered himself to be represented as a partner of the
bankrupt.

39.
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39. On the dissolution of a partnership cvery partner Rights of
is entitled, as against the other partners in the firm, and pariners %
all persons claiming through them in respect of their of partnership
interests as partners, to have the property of the partner- BropoRtys
ship applied in payment of the debts and liabilities of the
firm, and to have the surplus assets aiter such payment
applied in payment of what may be due to the partners
vespectively after deducting what may be due from them
as partners to the firm; and for that purpose any partner
or his representatives may, on the termination of the
partnership, apply to the Court to wind up the business
and affairs of the firm.

40Q. Where one partner has paid a premium to another Apportion-
on entering into a partnership for a fixed term, and the oo oy
partnership is dissolved before the expiration of that term when :
otherwise than by the death of a partner, the Court may szg‘f{:‘;‘}}
order the repayment of the premium, or of such part as dissolved.
it thinks just, having regard to the terms of the partnership
contract, and to the length of time during which the

partnership has continued ; unless—

(a) the dissolution i, in the judgment of the Court,
wholly or chiefly due to the misconduct of the
partner who paid the premium; or

(b) the partrership has been dissolved by an agree-
ment containing no provision for a return of any
part of the premium.

41. Where a partnership contract is rescinded on the Rights whers
ground of the fraud or misrepresentation of one of the rnesyp
parties thereto, the party entitled to rescind is, without fraud or
prejudice to any other right, entitled— iR
(a) to a lien on, or right of retention of, the surplus
of the partnership assets, after satisfying the
partnership liabilities, for any sum of moncy
paid by him for the purchase of a share in the
partnership and for any capital contributed by
him; and is

(b) to stand in the place of the creditors of the firm

for any payments made by him in respect of the
partnership liabilities ; and
()
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(c) to be indemnified by the person guilty of the
fraud or making the representation against all
the debts and liabilities of tha firm.

42. (1) Where any member of a firm has died, or
otherwise ceased to be a partner; and the surviving and
continuing partners carry on the business of the firm with
its capital or assets without any final settlement of accounts
as between the firm and the outgoing partner, or his
estate, then, in the absence of any agreement to the
contrary, the outgoing partner or his estate is entitled.
at the option of himself or his representatives, to such
share of the profits made since the dissolution as the
Court may find to be attributable to the use of his share
of the partnership assets, or to interest at the rate of six
per centum per annum on the amount of his share of the
partnership assets.

(1) Provided that where, by the partnershi
contract, an option is given to surviving or continuing
partners to purchase the interest of a deceased or outgoing
partner, and that option is duly exercised, the estate of the
deceased partner, or the outgoing partner or his estate,
as the case may be, is not entitled to any further or other
share of profits; but if any partner assuming to act in
exercise of the option does not in all material respects
comply with the terms thereof, he is liable to account
under the foregoing provisions of this section.

43. Subject to any agreement between the partners,
the amount due from surviving or continuing partners to
an outgoing partner, or the representatives of a deceased
partner, in respect of the outgoing or deceased partner’s
share, is a debt accruing at the date of the dissolution
or death.

44. In settling accounts between the partners after
a dissolution of partnership, the following rules shall,
subject to any agreement, be observed —

(a) Losses, including losses and deficiencies of capital,
shall be paid first out of profits, next out of
capital, and lastly, if necessary, by the partners
individually in the proportion in which they
were entitled to share profits,

(b)
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» (b) The assets of the firm, including the sums, if any,
; contributed by the partners to make up losses
or deficiencies of capital, shall be applied in the
following manner and order :—

1. In paying the debts and liabilities of the
firm to persons who are not partners
therein.

2. In paying to each partner ratably what
is due by the firm to him for advances as
distinguished from capital.

3. In paying to each partner ratably what
is due from the firm to him in respect of
capital.

4. The tltimate residue, if any, shall be |
divided among the partners in the pro-
portion in which profits are divisible.

»

Supplemental.

45. In this Act, unless the contrary intention appears— Definition of

: . “ Court ”’ and
The expression “ Court ” includes every Court and « pusiness.”

Judge having jurisdiction in the case.
The expression °“ business ” includes every trade,
occupation, or profession.

46. The rules of equity and of common law applicable saving for
’ to partnership shall continue in force except so far as they resof
. ar> inconsistent with the express provisions of this Act.  common law.
A47. The Act thirtieth Vietoria number fourteen is Repeal of

‘A hereby repealed. i o,

14.
48. This Act may be cited as the * Partnership Act, Short title.
1892.”

By Authority :
Reprinted by ALrrep JAMES KExNT, Government Printer, Sydney, 1928.
(6]
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An Act to declare and amend the law of Partner-
ship.  [Assented to, 20th February, 1892.]

V |/ HEREAS it is expedient to declare and amend the Preambis.
law of Partnership : Be it therefore enacted by the

Queen’s Most Excellent Majesty, by and with the advice

ard consent of the Legislative Council and Legislative

Assembly of New South Wales in Parliament assembled,

andd by the authority of the same, as follows :—-

Nature of partnershup.

1. (1) Partnership is the relation which exists between Definition of
persons carrying on a business in common with a view of Partaership.
profit,

St 323 ()
1 55277
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(11) But the relation between members of any
company or association which 1s—

(a)

(b)

Registered as a company under the “ Companies
Act 7 or any other Act of Parliament for the
time being in force and relating to the registration
of joint stock companies ; or

Formed or incorporated by or in pursuance of
any other Act of Parliament or Letters Patent
or Royal Charter,

is not a partnership within the meaning of this Act.

2. In determining whether a partnership does or does
detormining ot exist, regard shall be had to the following rules : —

(1)

(111)

Joint tenancy, tenancy in common, joint property,
or part ownership does not of itself create a
partnership as to anything so held or owned,
whether the tenants or owners do or do not
share any profits made by the use thereof.

The sharing of gross returns does not ot itself
create a partnership, whether the persons sharing
such returns have or have not a joint or common
right or interest in any property from which or
from the use of which the returns are derived.

The receipt by a person of a share of the profits
of a business 1s prima facie evidence that he is
a partner in the business, but the receipt of such
a share, or of a payment contingent on or varying
with the profits of a business does not of itself
make him a partner in the business; and in
pariicular—
(a) The receipt by a person of a debt or other
liquidated demand by instalments or other-
wise out of the accruing profits of a
business does not of itself make him a
partner in the business or liable as such :
(b) A contract for the remuneration of a
servant or agent of a person engaged in a
business by a share of the profits of the
business does not of itself make the servant
or agent a partner in the business or liable
as such : N T #
(e)



55° VICTORIZA, No. 12. s 1

Partnership.

(c)

(d)

A person, being the widow or child of a
deceased partner and receiving by way of
annuity a portion of the profits made in
the business in which the deceased person
was a partner, is not by reason only of
such receipt a partner in the business or
liable as such :

The advance of money by way of loan to
a person engaged or about to engage in any
business on a contract with that person,
that the lender shall receive a rate of
interest varying with the profits, or chall
receive a share of the profits arising from
carrying on the business, does not of itself
make the lender a partner with the person
or persons earrying on the business or
liable as such :  Provided that the contract
is in writing and signed by or on behalf of
all the parties thereto :

A person receiving by way of annuity or
otherwise a portion of the profits of a
business in consideration of the sale by
him of the goodwill of the business is not
by reason only of such receipt a partner
in the business or liable as such.

3. In the event of any person to whom money has
been advanced by way of loan upon such a contract, as 18
mentioned in the last foregoing section, or of any buyer of
a goodwill in consideration of a share of the profits of the
business being . adjudged a bankrupt, entering into an
arrangement to pay his creditors less than twenty shillings
in the pound, or dying in insolvent circumstances, the
lender of the loan shall not be entitled to recover anything
In respect of his loan, and the seller of the goodwill shall
not be entitled to recover anything in respect of the share

of profits

contracted . for, until the claims of the other

creditors of the borrower or buyer for valuable considera-
tion in money or money’s worth have been satisfied. _

4. Persons who have entered into partnership with
one another are for the purpose of this Act called collectively
a firm, and the name under which their business is carried

on is called the firm-name.

Relation

Postpone-
ment of
rights of
persons
lending or
selling in
consideration
of share of
profits in
case of
insolvency.

Meaning of
firms.



1 55° VICTORIZ, No. 12.

Puartnership.

Relation of partners to persons dealing with them.

Power of 5. Every partner is an agent of the firm and his other

partner to  partners for the purpose of the business of the partnership;
and the acts of every partner who does any act for carrying
on in the usual way business of the kind carried on by the
firm of which he 1s a member, binds the firm and his
partners, unless the partner so acting has, in fact, no
authority to act for the firm in the particular matter, and
the person with whom he is dealing either knows that he
has no authority, or does not know or believe him to be
a partner.

Partrers 6. An act or instrument relating to the business of the

Efb“s’fn‘g;.m” firm, and done or executed in the firm-name, or in any

of firm. other manner, showing an intention to bind the firm by
any person thereto authorised, whether a partner or not,
is binding on the firm and all the partners : Provided that
this section shall not affect any general rule of law relating
to the execution of deeds or negotiable instrumenrts.

Partner using 7. Where one partner pledges the credit of the firm

‘fo“r’d;fi“,’;tf_‘m for a purpose apparently not connected with the firm’s

purposcs.  ordinary course of business, the firm is not bound unless
he is, in fact, specially authorised by the other partners;
but this section does not affect any personal lability
incurred by an individual partner.

Effect of 8. If it has been agreed between the partners that any

notice that  restrictions shall be placed upon the power of any one

be bound by or more of them to bind the firm, no act done in contra-

;;ﬁ;fr vention of the agreement is binding on the fiim with
respect to persons having notice of the agreement.

Liability of 9. Every partner in a firm is liable jointly with the

2 apdenid other partners for all debts and obligations of the firm
incurred while he 1s a partner; and after his death his
cstate is also severally liable in a due course of administra-
tion for such debts and obligations so far as they remain
unsatisfied, but subject to the prior payment of his separate
debts.

Liability of 10. Where by any wrongful act or omission of any

tho firm for  partner acting in the ordinary course of the business of the
wrongs.

{irm, or with the authority of his co-partners, loss or injury
is caused to any person not being a partner of the firm,
or
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or any penalty is incurred, the firm is liable therefor to
the same extent as the partner so acting or omitting to act.

11. In the following cases, namely :

(a) Where one partner acting within the scope of his
apparent authority receives the money or pro-
perty of a third person and misapplies 1t ; and

(b) When a firm in the course of its business receives
money or property of a third person, and the
money or property so received is misapplied by
one or more of the partners while it is in the
custody of the firm:

the firm is liable to make good the loss.

12. Every partner is liable jointly with his co-partners
and also severally for everything for which the firm while
he 1s a partner therein becomes liable under either of the
two last preceding sections.

13. If a partner being a trustee improperly employs
trust property in the business or on account of the partner-
ship, no other partner is liable for the trust property to
the persons beneficially interested therein :

>rovided as follows :—

(1) This section shall not affect any liability incurred
by any partner by reason of his having notice of
a breach of trust; and

(11) Nothing in this section shall prevent trust money
from being followed and recovered from the fivm
if still in its possession or under its control.

14. (1) Everyone who, by words spoken or written, or
by conduct, represents himself, or who knowinglyv suffers
himself to be represented as a partner in a particular firm,
is liable as a partner to anyone who has on the faith of
any such representation given credit to the firm, whether
the representation has or has not been made or com-
municated to the person so giving credit by or with the
knowledge of the apparent partner making the representa-
tion or suffering it to be made.

£® (1) Provided that where after a partner’s death
the partnership business is continued in the old firm-name,
the continued use of that name or of the deceased partner’s

name

cr
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name as part thereof shall not of itself make his executors
or administrators’ estate or effects liable for any partnership
debts contracted after his death.

SRpmdisn 156. Anadmission or representation made by any partner
contations  concerning the partnership affairs, and in the ordinary
of partners.  course of its business, is evidence against the firm.

Notice to 16. Notice to any partner who habitually acts in the
acting partner partnership business of any matter relating to partnership
to the fum. affairs operates as notice to the firm, except in the case
of a fraud on the firm committed by or with the consent
of that partner.

Liabilities of ~ §7. (1) A person who is admitted as a partner into an
ostaiior *nd existing firm does not thereby become liable to the creditors
partners.  of the firm for anything done before he became a partner.

(m) A partner who retires from a firm does not
thereby cease to be liable for partnership debt and
obligation incurred before his retirement.

(1) A retiring partner may be discharged from
any existing liabilities by an agreement to that effect
between himself and the members of the firm as newly
constituted and the creditors, and this agreement may be
either expressed or inferred as a fact from the course of
dealing between the creditors and the firm as newly
constituted.

Revocation 18. A continuing guaranty or cautionary obligation
of continuing - _ . 7 > . s

guaranty by given either to a firm or to a third person in respect of the
chango of ~  transactions of a firm is, in the absence of agreement to
5 the contrary, revoked as to future transactions by any
change in the constitution of the firm to which, or of the
firm in respect of whose transactions, the guaranty or
cbligation was given.

Relations of partners to one another.

Variation by 19, The mutual rights and duties of partners, whether
consent of — ascertained by agreement or defined by this Act, may be
partnership.  varied by the consent of all the partners, and such consent
may be either expressed or inferred from a course of
dealing.

Partnership 20, (1) All property, and rights and interests in
propertys property, originally brought into the partnership stock

or aequired, whether by purchase or otherwise, on accom;t
0
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of the firm, or for the purposes and in the course of the
partnership business, are called in this Act partnership
property, and must be held and applied by the partners f
exclusively for the purposes of the partnership, and in |
accordance with the partnership agreement.

(11) Provided that the legal estate or interest in any
land which belongs to the partnershipshall devolveaccording
to the nature and tenure thereof, and the general rules i
of law thereto applicable, but in trust so far as is necessary
for the persons beneficially interested in the land under
this section.

(1) Where co-owners of an estate or interest in
any land, not being itself partnership property, are
partners as to profits made by the use of that land or estate,
and purchase other lands and estate out of the profits to
be used in like manner, the land or estate so purchased
belongs to them, in the absence of an agreement to the
contrary, not as partners, but as co-owners for the same
respective estates and interests as are held by them in the
land or estate first mentioned at the date of the purchase. #=

21. Unless the contrary intention appears, property Property

bought with money belonging to the firm is deemed to Pought with

partnership
have been bought on account of the firm. money.

22. Where land or any heritable interest therein has Conversion
become partnership property, it shall, unless the contrary = v
Intention appears, be treated as between the partners land held as
(including the representatives of a deceased partner), and o o
also as between the heirs of a deceased partner and his Sl
executors or administrators as personal or movable and not

real or heritable estate.

23. (1) Alter the commencement of this Act a writ of Procedure
execution shall not issue against any partnership property einst

: C Y artnershi
except on a judgment against the firm. groperty Sra
rp ' { Mo o~ Ppartner’s
(i1) The Supreme Court, or a Judge thereof, may, et

on the application by summons of any judgment creditor judgmens
of a partner, make an order charging that partner’s %
interest in the partnership property and profits with
payment of the amount of the judgment debt and interest
thereon, and may by the same or a subsequent order
appoint a receiver of that partner’s share of profits (whether
already declared or accruing, and of any other money

which

G
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which may be coming to him in respect of the partnership,
and direct all accounts and inquiries, and give all other
orders and directions which might have been directed or
given if the charge had been made in favour of the judgment
creditor by the partner, or which the circumstances of the
case may require.

(1) The other partner or partners shall be at
liberty at any time to redeem the interest charged, or in
the case of a sale being directed to purchase the same.

24. The interests of partners in the partnership
property and their rights and duties in relation to the
partnership shall be determined, subject to any agreement
expressed or implied between the partners, by the following
rules :—

(1) All the partners are entitled to share equally in
the capital and profits of the business, and must
contribute equally towards the losses, whether
of capital or otherwise, sustained by the firm.

(11) The firm must indemnify every partner in respect
of payment made and personal liabilities incurred
by him—-

(a) In the ordinary and proper conduct of the
business of the firm; or

(b) In or about anything necessarily done for
the preservation of the business or property
of the firm.

(1) A partner making, for the purposc of the partner-
ship, any actual payment or advance beyond the
amount of capital which he has agreed to subscribe
is entitled to interest at the rate of seven per
centum per annum from the date of the payment
or advances.

(1v) A partner is not entitled before the ascertainment
of profits to interest on the capital subscribed by
him,

(v) Every partner may take part in the management
of the partnership business.

(vi) No partner shall be entitled to remuneration for
acting in the partnership business.

(vi) No person may be introduced as a partner without
the consent of all existing partners.

(vr)
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(vin1) Any difference arising as to ordinary matters
connected with the partnership business may be
decided by a majority of partners, but no change
may be made in the nature of the partnership
business without the consent of all existing
partners.
(1x) The partnership books are to be kept at the place
of business of the partnership (or the principal
place, if there is more than one), and every
partner may, when he thinks fit, have access to
and inspect and copy any of them.
28. No majority of the partners can expeal any partner Espulsion of
unless a power to do so has been conferred by express P*tner
agreement between the partners.

26. (1) Where no fixed term has been agreed upon for et enat
H . " T B T
the duration of the partnership, any partner may determine gi"4 i,
the partnership at any time on giving notice of his intention

so to do to all the other partners.

(1) Where the partnership has originally been
constituted by deed, a notice signed by the partner giving
1t shall be sufficient for this purpose.

27. (1) Where a partnership entered into for a {ixed Where
term is continued after the term has expired, and without Prnembie
any express new agreement, the rights and duties of the continued
partners remain the same as they were at the expiration goiii oo
of the term, so far as is consistent with the incidents onold terns

of a partnership at will. i

(11) A continuance of the business by the partners
or such of them as habitually acted therein during the term
without any settlement or liquidation of the partnership
affairs, is presumed to be a continuance of the partnership.

28. Partners are bound to render true accounts and Daty of
full information of all things affecting the partnership to Prinerste
any partner or his legal representatives. accounts.

29. (1) Every partner must account to the firm for any Accounta-
benefit derived by him without the consent of the other ;jf;txofi e
partners from any transaction concerning the partnership, privato
or for any use by him of the partnership property, name, /%

or business connection,
(1)
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(11) This section applies also to transactions under-
taken after a partnership has been dissolved by the death
of a partner, and before the affairs thereof have been
completely wound up, either by any surviving partner
or by the representatives of the deceased partner.

Duty of 30. If a partner, without the consent of the other
fg‘cto“;;:g partners, carries on any business of the same nature as
with firm.  and competing with that of the firm, he must account

for and pay over to the firm all profits made by him in that

business.
Bigtin of 31. (1) An assignment by any partner of his share in
assignee of . .
ke in the partnership, either absolute or by way of mortgage

partnership.  or redeemable -charge, does not, as against the other
partners, entitle the assignee during the continuance of
the partnership to interfere in the management or adminis-
tration of the partnership business or affairs, or to require
any account of the partnership transactions, or to inspect
the partnership books, but entitles the assignee only to
receive the share of profits to which the assigning partner
would otherwise be entitled, and the assignee must accept
the account of profits agreed to by the partners.

(M) In case of a dissolution of the partnership,
whether as respect all the partners, or as respects the
assigning partner, the assignee is entitled to receive the
share of the partnership assets to which the assigning
partner is entitled as between himself and the other
partners, and for the purpose of ascertaining that share,
to an account as from the date of the dissolution.

Dissolution of partnership and its consequences.

Dissolution 32. Subject to any agreement between the partners,
by expiration » hartnership is dissolved—

(a) If entered into for a fixed term, by the expiration
of that term.

(b) If entered into for a single adventure or under-
taking, by the termination of that adventure
or undertaking.

(c) If entered into for an undefined time, by any
partner giving notice to the other or others of
his intention to dissolve the partnership. ;

n
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In the last-mentioned case the partnership is dissolved
as from the date mentioned in the notice as the date of
dissolution, or, if no date is mentioned, as from the date
of the communication of the notice.

33. (1) Subject to any agreemant between the partners,
every partnership is dissolved as regards all the partners
by the death or bankruptey of any partner.

(1) A partnership may, at the option of the other
partners, be dissolved if any partner suffers his share of
the partnership property to be charged under this Act
for his separate debt.

34. A partnership is in every case dissolved by the
happening of any event which makes it unlawful for the
business of the firm to be carried on, or for the members
of the firm to carry it on in partnership.

35. On application by a partner the Court may decree
a dissolution of the partnership in any of the following
cases :—

(a) When a partner has been declared in accordance
with law to be of unsound mind and incapable
of managing his afiairs, or i1s shown to the
satisfaction of the Court to be of permanently
unsound mind, in either of which cases the
application may be made as well on behalf of
that partner by his committee or next friend or
person having title to intervene as by any other
partner.

(b) When a partner, other than the partner suing,
becomes in any other way permanently incapable
of performing his part of the partnership contract.

(c) When a partner, other than the partner suing
has been guilty of such conduct as, in the opnuon
of the Court, regard being had to the nature of
the business, is caleulated to prejudicially affect
the carrying on of the business.

(d) When a partner, other than the party suing
wilfully or persistently commits a breach of the
partnership agreement, or otherwise so conducts
himself In matters relating to the partnership

business

11
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business that it is not reasonably practicable for
the other partner or partners to carry on the
business in partnership with him.

() When the business of the partnership can only
be carried on at a loss.

(f) Whenever in any case circumstances have arisen
which, i the opinion of the Court, render it just
and equitable that the partnership be dissolved.

Rights of 36. (1) When a person deals with a firm after a change

personsdeal- <o g L oadidags o T3 ires ; ‘ = , o
thg with i 11 168 constitution, he 1s entitled to treat all apparent

against members of the old firm as still being members of the firm
apparent . Lo T Ay
o bers of urtil he has notice of the change.

firm. (11) An advertisement in the Gazette and in at least
one newspaper circulating in Sydney and one newspaper
circulating in the district in which the firm carries on
business shall be notice as to persons who had not dealings
with the firm before the date of the dissolution or change
o advertised.

(ir1) The estate of a partner who dies, or who
becomes bankrupt, or of a partner who, not having been
known to the person dealing with the firm to be a partner,
retires from the firm, is not liable for partnership debts
contracted after the date of the death, bankruptcy, or
retirement respectively.

Right of 37. On the dissolution of a partnership or retirement
bty o of a partner any partner may publicly notify the same,
P otify i ) )

dialnben e and may require the other partner or partners to concur
for that purpose in all necessary and proper acts, if any,
which cannot be done without his or their concurrence.

Continuing 38, After the dissolution of a partnership the authority

;‘)‘;}_{‘r‘l’g‘j{é’: of each partner to bind the firm, and the other rights and

purposes of  Obligations of the partners continue, notwithstanding the

winding-up. Jigsolution, so far as may be necessary to wind up the
affairs of the partnership, and to complete transactions
begun but unfinished at the time of the dissolution, but
not otherwise : Provided that the firm is in no case bound
by the acts of a partner who has become bankrupt; but
this proviso does not affect the liability of any person who
has, after the bankruptcy, represented himself or knowingly
suffered himself to be represented as a partner of the
bankrupt. '

39.
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39. On the dissolution of a partnership every partner Rights of
is entitled, as against the other partners in the firm, and partners to
all persons claiming through them in respect of their of partnership
interests as partners, to have the property of the partner- property:
ship applied in payment of the debts and liabilities of the
firm, and to have the surplus assets after such payment
applied in payment of what may be due to the partners
vespectively after deducting what may be due from them
as partners to the firm; and for that purpose any partner
or his representatives may, on the termination of the
partnership, apply to the Court to wind up the business
and affairs of the firm.

AQ. Where one partner has paid a premium to another Apportion-
on entering into a partnership for a fixed term, and the Gl
partnership is dissolved before the expiration of that term i :
otherwise than by the death of a partner, the Court may P;‘:f;:{j‘&‘_f}
order the repayment of the premium, or of such part as dissolved.
it thinks just, having regard to the terms of the partnership
contract, and to the length of time during which the

partnership has continued ; unless—

(a) the dissolution is, in the judgment of the Court,
wholly or chiefly due to the misconduct of the
partner who paid the premium; or

(b) the partnership has been dissolved by an agree-
ment containing no provision for a return of any
part of the premium.

41. Where a partnership contract is rescinded on the Rights g
- ¥ P B T 2 ; partnership
ground of the fraud or misrepresentation of one of the fiiiived tor

parties thereto, the party entitled to rescind is, without fraud or

01 10 anv 1oht 3 PAs misrepresen-
prejudice to any other right, entitled e

(a) to a lien on, or right of retention of, the surplus
of the partnership assets, after satisfying the
partnership liabilities, for any sum of moncy
paid by him for the purchase of a share in the
partnership and for any capital contributed by
him; and is

(b) to stand in the place of the creditors of the firm
for any payments made by him in respect of the
partnership liabilities ; and

()
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(¢) to be indemnified by the person guilty of the
fraud or making the representation against all
the debts and labilities of tha firm.

42. (1) Where any member of a firm has died, or
otherwise ceased to be a partner, and the surviving and
continning partners carry oo the business of the firm with
its capital or assets without any final settlement of accounts
as between the firm and the outgoing partner, or his
estate, then, in the absence of any agreement to the
contrary, the outgoing partner or his estate is entitled,
at the option of himself or his representatives, to such
share of the profits made since the dissolution as the
Court may find to be attributable to the use of his share
of the partnership assets, or to interest at the rate of six
per centum per annum on the amount of his share of the
partnership assets.

(1) Provided that where, by the partnership
contract, an option is given to surviving or continuin
partners to purchase the interest of a deceased or outgoing
partner, and that option is duly exercised, the estate of the
deceased partner, or the outgoing partner or his estate,
as the case may be, is not entitled to any further or other
share of profits; but if any partner assuming to act in
exercise of the option does not in all material respects
comply with the terms thereof, he is liable to account
under the foregoing provisions of this section.

43. Subject to any agreement between the partners,
the amount due from surviving or continuing partners to
an outgoing partner, or the representatives of a deceased
partner, in respect of the outgoing or deceased partner’s
share, is a debt accruing at the date of the dissolution
or death.

44. In settling accounts between the partners after
-a dissolution of partnership, the following rules shall,
subject to any agreement, be observed —

(a) Losses, including losses and deficiencies of capital,
shall be paid first out of profits, next out of
capital, and lastly, if necessary, by the partners
individually in the proportion in which they
were entitled to share profits,

(b)

L 2
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(b) The assets of the firm, including the sums, if any,
contributed by the partners to make up losses
or deficiencies of capital, shall be applied in the
following manner and order :—

1. In paying the debts and liabilities of the
firm to persons who are not partners
therein.

2. In paying to each partner ratably what
is due by the firm to him for advances as
distinguished from capital.

3. In paying to each partner ratably what
is due from the firm to him in respect of
capital.

4. The ultimate residue, if any, shall be
divided among the partners in the pro-
portion in which profits are divisible.

R Y.

Supplemental.

45. In this Act, unless the contrary intention appears— befinition of

. . “ Court >’ and
The expression “ Court ”’ includes every Court and « pusiness.”

Judge having jurisdiction in the case.
The expression “ business ” includes every trade,
occupation, or profession.

, 46. The rules of equity and of common law applicable saving for

¢ to partnership shall continue in force except so far as they z‘;ll“ft“jfan 5

ar2 inconsistent with the express provisions of this Act.  common law.
A47. The Act thirtieth Victoria number fourteen 1is Repeal of

; 30 Vic. No.
hereby repealed. i

48. This Act may be cited as the “ Partnership Act, Short titic.
1892.”

By Authority :
Reprinted by ALrrep James KenT, Government Printer, Sydney, 1928.
[6d.]
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An Act to declare and amend the law of Partnership. \_\
[Assented to, 20th February, 1892.]

P IR E EE E EEE

WH JREAS it is expedient to declare and amend the law of Preamble.
Partnership: Be it therefore enacted by the Queen’s Most
Excellent Majesty, by and with the advice and consent of the Legislative
Council and Legislative Assembly of New South Wales in Parliament
assembled, and by the authority of the same, as follows :—

Nature of partnership.

(1) Partnership is the relation which exists between persons Definition of
carrying on a business in common with a view of profit. Partuership
(1) But the relation between members of any company or

association which is—

(a) Registered as a company under the ‘“ Companies Act >’ or any
other Act of Parliament for the time being in force and relating
to the registration of joint stock companies; or

£t 323 A (b)

+ 63599
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(b) Formed or incorporated by or in pursuance of any other Act
of Parliament or Letters Patent or Royal Charter,
is not a partnership within the meaning of this Act.

Rules for determine 2. In determining whether a partnership does or does not exist,
ing existence of  ypogard shall be had to the following rules:—

(1) Joint tenancy, tenancy in common, joint: property, or part
ownership does not of itself create a partnership as to any-
thing so held or owned, whether the tenants or owners do or do
not share any profits made by the use thereof.

(1) The sharing of gross returns does not of itself create a partner-
ship, whether the persons sharing such returns have or have
not a joint or common right or interest in any property from
which or from the use of which the returns are derived.

(1) The receipt by a person of a share of the profits of a business
is prima facie evidence that he is a partner in the business, but
the receipt of such a share, or of a payment contingent on or
varying with the profits of a business does not of itself make
him a partner in the business; and in particular—

partnership.

(a)

(b)

()

(d)

(e)

The receipt by a person of a debt or other liquidated demand
by instalments or otherwise out of the accruing profits of a
business does not of itself make him a partner in the business
or liable as such:

A contract for the remuneration of a servant or agent of a
person engaged in a business by a share of the profits of the
business does not of itself make the servant or agent a
partner in the business or liable as such:

A person, being the widow or child of a deceased partner and
receiving by way of annuity a portion of the profits made in
the business in which the deceased person was a partner, is
not by reason only of such receipt a partner in the business
or liable as such:
The advance of money by way of loan to a person engaged
or about to engage in any business on a contract with that
person, that the lender shall receive a rate of interest varying
with the profits, or shall receive a share of the profits arising
from carrying on the business, does not of itself make the
lender a partner with the person or persons carrying on the
business or liable as such: Provided that the contract is in
writing and signed by or on behalf of all the parties thereto:
A person receiving by way of annuity or otherwise a portion
of the profits of a business in consideration of the sale by him
of the goodwill of the business is not by reason only of such
receipt a partner in the business or liable as such.
: 3.
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3. In the event of any person to whom money has been advanced e S s
by way of loan upon such a contract as is mentioned in the last fore- f;ié§2§ o adlitng
going section, or of any buyer of a goodwill in consideration of a share - consifde'r':;tgg: igf
of the profits of the business being adjudged a bankrupt, entering into an gage of insolvency.
arrangement to pay his ereditors less than twenty shillings in the pound,
or dying in insolvent circumstances, the lender of the loan shall not be
entitled to recover anything in respect of his loan, and the seller of the i
goodwill shall not be entitled to recover anything in respect of the share ;
of profits contracted for, until the claims of the other creditors of the - !
borrower or buyer for valuable consideration in money or money’s
worth have been satisfied.

4. Persons who have entered into partnership with one another Meaning of firms.
are for the purpose of this Act called collectively a firm, and the name

under which their business is carried on is called the firm-name.

Relation of partners to persons dealing with them.

5. Every partner is an agent of the firm and his other partners Power of partner
for the purpose of the business of the partnership; and the acts of every to bind the firm.
partner who does any act for carrying on in the usual way business of
the kind carried on by the firm of which he is a member, binds the firm
and his partners, unless the partner so acting has, in fact, no authority
to act for the firm in the particular matter, and the person with whom
he is dealing either knows that he has no authority, or does not know or
believe him to be a partner.

6. An Act or instrument relating to the business of the firm, and Partners bound by
done or executed in the firm-name, or in any other manner, showing an ?ﬁ;m‘ behalf of
intention to bind the firm by any person thereto authorised, whether a
partner or not, is binding on the firm and all the partners: Provided
that this section shall not affect any general rule of law relating to the
execution of deeds or negotiable instruments.

7. Where one partner pledges the credit of the firm for a purpose Partner using credit
apparently not connected with the firm’s ordinary course of businegs, of firm for private
the firm is not bound unless he is, in fact, specially authorised by the A
other partners; but this section does not affect any personal liability
ineurred by an individual partner.

8. If it has been agreed between the partners that any restrictions Effect of notice
shall be placed upon the power of any one or more of them to hind the that ATV Wi s
firm, no act done in contravention of the agreement is hinding on the of pﬁﬁer.)y e
firm with respect to persons having notice of the agreement.

9. Every partner in a firm is liable jointly with the other partners Liability of partner.
for all debts and obligations of the firm ineurred while he is a partner;
and after his death his estate is also severally liable in a due course of
administration for such debts and obligations so far as they remain
unsatisfied, but subject to the prior payment of his separate debts.

10,

\
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Liability of the firm 10. Where by any wrongful act or omission of any partner acting
T WP in the ordinary course of the business of the firm, or with the authority

of his co-partners, loss or injury is caused to any person not being a
partner of the firm, or any penalty is incurred, the firm is liable therefor
to the same extent as the partner so acting or omitting to act.

Misapplication of 11. In the following cases, namely:

% - : T .
s o g i (a) Where one partner acting within the scope of his apparent
custody of the firm. authority receives the money or property of a third person and

misapplies it; and
(b) When a firm in the course of its business receives money or
property of a third person, and the money or property so
received is misapplied by one or more of the partners while it
is in the custody of the firm;
the firm is liable to make good the loss.
Liability for wrongs 12. Every partner is liable jointly with his co-partners and also
joint and several. <oy arally for everything for which the firm while he is a partner therein
becomes liable under either of the two last preceding sections.

Tmproper employ= 13. If a partner being a trustee improperly employs trust pro-

ment of trust b i s - «hi . .

praperty tor yaiisn Do) t\ in the business or on account of the partnership, no otllgr partner

ship purposes. is liable for the trust property to the persons beneficially interested
therein: "

Provided as follows :—
(1) This section shall not affect any liability incurred by any part-
ner by reason of his having notice of a breach of trust; and
(1) Nothing in this section shall prevent trust money from being
followed and recovered from the firm if still in its possession
or under its control.

Persons liable by 14. (1) Everyone who, by words spoken or written, or by conduect,
6 ino » . . .
holdiog oute represents himself, or who knowingly suffers himself to be represented

as a partner in a particular firm, is liable as a partner to anyone who has
on the faith of any such representation given credit to the firm, whether
the representation has or has not been made or communicated to the
person so giving eredit by or with the knowledge of the apparent partner
making the representation or suffering it to be made.

(11) Provided that where after a partner’s death the partner-
ship business is continued in the old firm-name, the continued use of
that name or of the deceaszed partner’s name as part thereof shall not
of itself make his executors or administrators’ estate or effects liable for
any partnership debts contracted after his death.

Admissions and 15. An admission or representation made by any partner con-

{ﬁ‘fiﬁe?f ations of o ning the partmership affairs, and in the ordinary course of its
business, is evidence against the firm.

Notice to acting 16. Notice to any partner who habitually acts in the partnership

partner to be notice . . . o .

%o the Arms husiness of any matter relating to partnership affairs operates as notice
to the firm, except in the case of a fraud on the firm committed by or
with the consent of that partner. 17.
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17. (1) A person who is admitted as a partner into an existing Liabilities of
firm does not thereby become liable to the creditors of the firm for any- ;’L‘ii’;‘ﬁfﬁé‘fm".“t'
thing done before he became a partner.

() A partner who retires from a firm does not thereby cease
to be liable for partnership debt and obligation incurred before his
retirement.

(1) A retiring partner may be discharged from any existing
Habilities by an agreement to that effect between himself and the mem-
bers of the firm as newly constituted and the creditors, and this agree-
ment may be either expressed or inferred as a fact from the course of
dealing between the creditors and the firm as newly constituted.

18. A continuing guaranty or cautionary obligation given either Revocation of con-
to a firm or to a third person in respect of the transactions of a firm is, z‘ﬁ‘;}‘;’gogf“g;;"ty by
in the absence of agreement to the contrary, revoked as to future trans-
actions by any change in the constitution of the firm to which, or of the
firm in respect of whose transactions, the guaranty or obligation was
given.

Relations of partners to one another.

19. The mutual rights and duties of partners, whether ascer- Variation by
tained by agreement or defined by this Act, may be varied by the consent ;‘;‘;:f;;ﬁ;;lﬁ;‘“ms o
of all the partners, and such consent may be either expressed or inferred
from a course of dealing.

20. (1) All property, and rights and interests in property, Partnership
originally brought into the partnership stock or acquired, whether by Property:
purchase or otherwise, on account of the firm, or for the purposes and in
the course of the partnership business, are called in this Act partnership
property, and must be held and applied by the partners exclusively for
the purposes of the partnership, and in accordance with the partnership
agreement.

(11) Provided that the legal estate or interest in any land
which belongs to the partnership shall devolve according to the nature
and tenure thereof, and the general rules of law thereto applicable, but
in trust so far as is necessary for the persons beneficially interested in
the land under this section.

(1) Where co-owners of an estate or interest in any land,
not being itself partnership property, are partners as to profits made
by the use of that land or estate, and purchase other lands and estate
out of the profits to be used in like manner, the land or estate so pur-
chased belongs to them, in the absence of an agreement to the contrary.
not as partners, but as co-owners for the same respective estates and
interests as are held by them in the land or estate first mentioned at the
date of the purchase.

21. Unless the contrary intention appears, property bought with Property bought
money belonging to the firm is deemed to have been bought on account Yith partnership
of the firm. 99,
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22. Where land or any heritable interest therein has become
partnership property, it shall, unless the contrary intention appears, be
treated as between the partners (including the representatives of a
deceased partner), and also as between the heirs of a deceased partner
and his executors or administrators as personal or movable and not real
or heritable estate.

23. (1) After the commencement of this Act a writ of execution
shall not issue against any partnership property except on a judgment
against the firm.

(1) The Supreme Court, or a Judge thereof, may, on the
application by summons of any judgment creditor of a partner, make
an order charging that partner’s interest in the partnership property
and profits with payment of the amount of the judgment debt and
interest thereon, and may by the same -or a subsequent order appoint a
receiver of that partner’s share of profits (whether already declared or
aceruing, and of any other money which may be coming to him in respect
of the partnership, and direct all accounts and inquiries, and give all
other orders and directions which might have been directed or given if
the charge had been made in favour of the judgment creditor by the
partner, or which the circumstances of the case may require.

(1i1) The other partner or partners shall be at liberty at any
time to redeem the interest charged, or im the case of a sale being
directed to purchase the same.

24. The interests of partners in the partnership property and
their rights and duties in relation to the partnership shall be determined,
subject to any agreement expressed or implied hetween the partners, by
the following rules:—

(1) All the partners are entitled to share equally in the capital and
profits of the business, and must contribute equally towards
the losses, whether of capital or otherwise, sustained by the
firm.

(11) The firm must indemnify every partner in respect of payment
made and personal liabilities incurred by him—

(¢) In the ordinary and proper conduct of the business of the

firm; or

(0) In or about anything necessarily done for the preservation

of the business or property of the firm.

() A partner making, for the purpose of the partnership, any

actual payment or advance beyond the amount of capital which

he has agreed to subsecribe is entitled to interest at the rate of
seven per centum per annum from the date of the payment or
advances,.

(1v) A partner is not entitled before the ascertainment of profits to
interest on the capital subscribed by him.

(v) Every partner may take part in the management of the partner-
ship business. (v1)

|-
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(vi) No partner shall be entitled to remuneration for acting in the
partnership business.

(vir) No person may be introduced as a partner without the consent
of all existing partners.

(vi) Any difference arising as to ordinary matters connected with
the partnership business may be decided by a majority of
partners, but no change may be made in the nature of the part-
nership business without the consent of all existing partners.

(1x) The partnership books are to be kept at the place of business
of the partnership (or the principal place, if there is more than
one), and every partner may, when he thinks fit, have access
to and inspect and copy any of them.

25. No majority of the partners can expel any partner unless a Expulsion of
power to do so has been conferred by express agreement hetween the partner.
partners.

26. (1) Where no fixed term has been agreed upon for the dura- Retirement frem
tion of the partnership, any partner may determine the partnership Partoership at will.
at any time on giving notice of his intention so to do to all the other
partners.

(1) Where the partnership has originally been constituted
by deed, a notice signed by the partner giving it shall be sufficient for
this purpose.

27. (1) Where a partnership entered into for a fixed term is Where partnership
continued after the term has expired, and without any express new ngltti‘:l’l’é(isover
agreement, the rights and duties of the partners remain the same as contiuance on old
they were at the expiration of the term, so far as is consistent with the terms presumed.
incidents of a partnership at will.

(1) A continuance of the business by the partners or such
of them as habitually acted therein during the term without any settle-
ment or liquidation of the partuership affairs, is presumed to be a
continuance of the partnership.

28. Partners are bound to render true accounts and full informa- Duty of partners to
tion of all things affecting the partnership to any partner or his legal render accounts.
representatives.

29. (1) Every partner must account to the firm for any benefit Accountability of
derived by him without the consent of the other partners from any }:;‘{,f,‘;‘;“ e Hrivute
transaction concerning the partnership, or for any use by him of the
partnership property, name, or business connection.

(11) This section applies also to transactions undertaken
after a partnership has been dissolved by the death of a partner, and
before the affairs thereof have been completely wound up, either by any
surviving partner or by the representatives of the deceased partner.

30. If a partner, without the consent of the other partners, carries puty of partuer
on any business of the same nature as and competing with that of the it b e
firm, he must account for and pay over to the firm all profits made by '
him in that business. 31.
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31. (1) An assignment by any partner of his share in the partner-
ship, either absolute or by way of mortgage or redeemable charge, does
not, as against the other partners, entitle the assignee during the con-
tinuance of the partnership to interfere in the management or adminis-
tration of the partnership business or affairs, or to require any account
of the partnership transactions, or to inspect the partnership books, but
entitles the assignee only to receive the share of profits to which the
assigning partner would otherwise b2 entitled, and the assignee must
aceept the account of profits agreed to by the partners.

(rr) In case of a dissolution of the partnership, whether as
respect all the partners, or as respects the assigning partner, the
assignee is entitled to receive the share of the partnership assets to

‘which the assigning partner is entitled as between himself and the other

partners, and for the purpose of ascertaining that share, to an account
as from the date of the dissolution.

Dissolulion of partnership and its consequences.

32. Subject to any agreement bhetween the partners, a partnership
is dissolved—

(a) If entered into for a fixed term, by the expiration of that term.

(b) If entered into for a single adventure or undertaking, by the
termination of that adventure or undertaking.

(¢) If entered into for an undefined time, by any partner giving
notice to the other or others of his intention to dissolve the
partnership.

In the last-mentioned case the partnership is dissolved as from
the date mentioned in the notice as the date of dissolution, or, if no date
is mentioned, as from the date of the communication of the notice.

33. (1) Subject to any agreement between the partners, every
partnership is dissolved as regards all the partners by the death or
bankruptey of any partner.

(1r) A partnership may, at the option of the other partners,
be dissolved if any partner suffers his share of the partnership property
to be charged under this Act for his separate debt. :

34. A partnership is in every case dissolved by the happening of
any event which makes it unlawful for the business of the firm to be

carried on, or for the members of the firm to carry it on in partnership.

35. On application by a partner the Court may decree a dissolu-
tion of the partnership i any of the following cases:

(a) When a partner has been declared in accordance with law to
be of unsound mind and incapable of managing his affairs, or
is shown to the satisfaction of the Court to be of permanently
unsound mind, in either of which cases the application may be
made as well on behalf of that partner by his committee or
next friend or person having title to intervene as by any other
partner. (0)
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(b) When a partner, other than the partner suning, becomes in any,
other way permanently incapable of performing his part of the
partnership contract.

(¢) When a partner, other than the partner suing, has been guilty,
of such conduct as, in the opinion of the Court, regard being
had to the nature of the business, is calculated to prejudicially
affect the carrying on of the business.

{d) When a partner, other than the party suing, wilfully or per-
sistently commits a breach of the partnership agreement, or
otherwise so conducts himself in matters relating to the part-
nership business that it is not reasonably practicable for the
other partner or partners to carry on the business in partner-
ship with him.

(¢) When the business of the partnership can only be carried on
at a loss.

(f) Whenever in any case circumstances have arisen which, in the
opinion of the Court, render it just and equitable that the
partnership be dissolved.

36. (1) When a person deals with a firm after a change in its Rights of persons
constitution, he is entitled to treat all apparent members of the old firm fe:ﬁ]“b% ‘:I;g;f)‘n’?
as still being members of the firm until he has notice of the change. members of firz.

(11) An advertisement in the Gazette and in at least one
newspaper cireulating in Sydney and one newspaper circulating in the
district in which the firm carries on business shall be notice as to persons
who had not dealings with the firm before the date of the dissolution or
change so advertised.

(111) The estate of a partner who dies, or who becomes bank-
rupt, or of a partner who, not having been known to the person dealing
with the firm to be a partner, retires from the firm, is not liable for
partnership debts contracted after the date of the death, bankruptey,
or retirement respectively.

37. On the dissolution of a partnership or retirement of a partner Right of partners to
any partner may publicly notify the same, and may require the ‘other notfy dissolution.
partner or partners to concur for that purpose in all necessary and
proper acts, if any, which cannot be done without his or their con-
currence.

38. After the dissolution of a partnership the authority of each Continuing
partner to bind the firm, and the other rights and obligations of the “I‘)ﬁi}t‘g:‘rg(;fp“rposcs
partners continue, notwithstanding the dissolution, so far as may be of winding-up.
necessary to wind up the affairs of the partnership, and to complete
transactions begun but unfinished at the time of the dissolution, but not
otherwise: Provided that the firm is in no case bound by the acts of
a partner who has become bankrupt; but this proviso does not affect
the liability of any person who has, after the bankruptey, represented
himself or knowingly suffered himself to be represented as a partner of
the bankrupt.

39.
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39. On the digsolution of a partnership every partner is entitled,
as against the other partners in the firm, and all persons claiming
through them in respect of their interests as partners, to have the pro-
perty of the partnership applied in payment of the debts and liabilities
of the firm, and to have the surplus assets after such payment applied in
payment of what may be due to the partners respectively after deducting
what may be due from them as partners to the firm; and for that pur-
pose any partner or his representatives may, on the termination of the
partnership, apply to the Court to wind up the business and affairs of
the firm.

40. Where one partner has paid a premium to another on entering
into a partnership for a fixed term, and the partnership is dissolved
before the expiration of that term otherwise than by the death of a
partner, the Court may order the repayment of the premium, or of such
part as it thinks just, having regard to the terms of the partnership
contract, and to the length of time during which the partnership has
continued ; unless—

(a) the dissolution is, in the judgment of the Court, wholly or
chiefly due to the misconduct of the partner who paid the pre-
mium; or

(D) the partnership has been dissolved by an agreement containing
no provision for a return of any part of the premium.

41. Where a partnership contract is rescinded on the ground of
the fraud or misrepresentation of one of the parties thereto, the party
entitled to rescind is, without prejudice to any other right, entitled—

(@) to alien on, or right of retention of, the surplus of the partner-
ship assets, after satisfying the partnership liabilities, for any
sum of money paid by him for the purchase of a share in the
partnership and for any capital contributed by him; and is

(b) to stand in the place of the creditors of the firm for any pay-
ments made by him in respect of the partnership liabilities; and

(¢) to be indemnified by the person guilty of the fraud or making
the representation against all the debts and labilities of the
firm.

42. (1) Where any member of a firm has died, or otherwise ceased
to be a partner, and the surviving and continuing partners carry on the
husiness of the firm with its capital or assets without any final settle-
ment of accounts as between the firm and the outgoing partner, or his
estate, then, in the absence of any agreement to the contrary, the out-
going partner or his estate is entitled, at the option of himself or his
representatives, to such share of the profits made since the dissolution
as the Court may find to be attributable to the use of his share of the
partnership assets, or to interest at the rate of six per centum per annum
on the amount of his share of the partnership assets.

(1) Provided that where, by the partnership contract, am
option is given to surviving or continuing partners to purchase the
interest



"~ el

S . o - "
>~ -

5%° VICTORIA, No. 12.

Partnership.

interest of a deceased or outgoing partner, and that option is duly
exercised, the estate of the deceased partner, or the outgoing partner or
his estate, as the case may be, is not entitled to any further or other share
of profits; but if any partner assuming to act in exercise of the option
does not in all material respects comply with the terms thereof, he is
liable to account under the foregoing provisions of this section.

43. Subject to any agreement between the partners, the amount
due from surviving or continuing partners to an outgoing partner, or
the representatives of a deceased partner, in respect of the outgoing or
deceased partner’s share, is a debt accruing at the date of the dissolution
or death.

44. In settling accounts between the partners after a dissolution
of partnership, the following rules shall, subject to any agreement, be
observed—

(a) Losses, including losses and deficiencies of capital, shall be paid
first out of profits, next out of capital, and lastly, if necessary,
by the partners individually in the proportion in which they
were entitled to share profits.

(b) The assets of the firm, including the sums, if any, contributed
by the partners to make up losses or deficiencies of capital,
shall be applied in the following manner and order:—

1. In paying the debts and liabilities of the firm to persons who

are not partners therein. .
. In paying to each partner ratably what is due by the firm to
him for advances as distinguished from capital.
3. In paying to each partner ratably what is due from the firm
to him in respect of capital.
4. The ultimate residue, if any, shall be divided among the part-
ners in the proportion in which profits are divisible.

no

Supplemental.

45. Tn this Act, unless the contrary intention appears—
The expression ‘¢ Court *’ includes every Court and Judge having
jurisdiction in the case.
The expression ‘‘ business ’’ includes every trade, occupation, or
profession.
46. The rules of equity and of common law applicable to partner-
ship shall continue in force except so far as they are inconsistent with

. the express provisions of this Act.

47. The Act thirtieth Victoria number fourteen is hereby repealed.
48. This Act may be cited as the ‘‘ Partnership Act, 1892.”

By Authority : Reprinted by Jonx Seuxce, Acting Government Printer, Sydney, 1922
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No. XII.

An Act to declare and amend the law of Partnership.
[Assented to, 20th February, 1892.]

WHEREAS it is expedient to declare and amend the law of Preamble.

Partnership: Be it therefore enacted by the Queen’s Most
Excellent Majesty, by and with the advice and consent of the Legislative
Council and Legislative Assembly of New South Wales in Parliament
assembled, and by the authority of the same, as follows:—

Nature of partnership.

1. (1) Partner anp is the relation which exists between persons Definition of
carrying on a business in common with a view of profit. Smensup
(11) But the relation between members of any company or

association which is— -

(@) Registered as a company under the (‘ompameq Act ”’ or any
other Act of Parliament for the time being in force and relating
to the registration of joint stock companies; or

£t 323 A (b)

t 63599
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(b) Formed or incorporated by or in pursuance of any other Act
of Parliament or Letters Patent or Royal Charter,
is not a partnership within the meaning of this Act.

Rules for determine 2. In determining whether a partnership does or does not exist,

ing existence of
partnership.

regard shall be had to the following rules:—

(1) Joint tenmancy, tenancy in common, joint property, or part
ownership does not of itself create a partnership as to any-
thing so héld or owned, whether the tenants or owners do or do
not share any profits made by the use thereof.

(1) The sharing of gross returns does not of itself create a partner-
ship, whether the persons sharing such returns have or have
not a joint or common right or interest in any property from
which or from the use of which the returns are derived.

(m) The receipt by a person of a share of the profits of a business
is prima facie evidence that he is a partner in the business, but
the receipt of such a share, or of a payment contingent on or
varying with the profits of a business does not of itself make
him a partner in the business; and in particular—

(a)

(b)

()

(d)

(e)

The receipt by a person of a debt or other liqguidated demand
by instalments or otherwise out of the aceruing profits of a
business does not of itself make him a partner in the business
or liable as such:

A contract for the remuneration of a servant or agent of a
person engaged in a business by a share of the profits of the
business does mnot of itself make the servant or agent a
partner in the business or liable as such:

A person, being the widow or child of a deceased partner and
receiving by way of annuity a portion of the profits made in
the business in which the deceased person was a partner, is
not by reason only of such receipt -a partner in the business
or liable as such:

The advance of money by way of loan to a person engaged
or about to engage in any business on a contract with that
person, that the lender shall receive a rate of interest varying
with the profits, or shall receive a share of the profits arising
from carrying on the business, does not of itself make the
lender a partner with the person or persons carrying on the
business or liable as such: Provided that the contract is in
writing and signed by or onbehalf of all the parties thereto:
A person receiving by way of annuity or otherwise a portion
of the profits of a business in consideration of the sale by him
of the goodwill of the business is not by reason only of such
receipt a partner in the business or liable as such.

3,
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3. In the event of any person to whom money has been advanced Postponement ot
by way of loan upon such a contract as is mentioned in the last fore- f;;léﬁ;gifiﬁi”;z
going section, or of any buyer of a goodwill in consideration of a share ir}n} consifderaté(tmlof
of the profits of the business being adjudged a bankrupt, entering into an oyl in‘;f,‘fvef“:;_
arrangement to pay his creditors less than twenty shillings in the pound,
or dying in insolvent circumstances, the lender of the loan shall not be
entitled to recover anything in respect of his loan, and the seller of the
goodwill shall not be entitled to recover anything in respect of the share
of profits contracted for, until the claims of the other creditors of the
borrower or buyer for valuable consideration in money or money’s
worth have been satisfied.

4. Persons who have entered into partnership with one another Meaning of firms.
are for the purpose of this Act called collectively a firm, and the name

under which their business is carried on is called the firm-name.

Relation of partners to persons dealing with them.

5. Every partner is an agent of the firm and his other partners Power of partner
for the purpose of the business of the partnership; and the acts of every to bind the firm.
partner who does any act for carrying on in the usual way business of
the kind carried on by the firm of which he is a member, binds the firm
and his partners, unless the partner so acting has, in fact, no authority
to act for the firm in the particular matter, and the person with whom
he is dealing either knows that he has no authority, or does not know or
believe him to be a partner.

6. An Act or instrument relating to the business of the firm, and Partners bound by
done or executed in the firm-name, or in any other manner, showing an gﬁfg.m‘ behalf of
intention to bind the firm by any person thereto authorised, whether a
partner or not, is binding on the firm and all the partners: Provided
that this section shall not affect any general rule of law relating to the
execution of deeds or negotiable instruments.

7. Where one partner pledges the credit of the firm for a purpose Partner using credit

apparently not connected with the firm’s ordinary course of business, °f firm for private
. B i . purposes.

the firm is not bound unless he is, in faet, specially authorised by the

other partners; but this.section does not affect any personal liability

incurred by an individual partner.

8. If it has been agreed between the partners that any restrictions Effect of notice
shall be placed upon the power of any one or more of them to hind the that S Sk ot
firm, no act done in contravention of the agreement is binding on the of p)aorlall;r.yam
firm with respeet to persons having notice of the agreement.

9. Every partner in a firm is liable jointly with the other partners Liability of partues.
for all debts and obligations of the firm incurred while he is a partner;
and after his death his estate is also severally liable in a due course of
administration for such debts and obligations so far as they remain
unsatisfied, but subject to the prior payment of his separate debts.

10.




4 55° VICTORIA, No. 12.

Partnership.
Liabi'ity of the firm 10. Where by any wrongful act or omission of any partner acting
s s in the ordinary course of the business of the firm, or with the authority

of his co-partners, loss or injury is caused to any person not being a
partner of the firm, or any penalty is incurred, the firm is liable therefor
to the same extent as the partner so acting or omitting to act.

Misapplication o{ 11. In the following cases, namely:
e AL i (a) XVhere. one pz.n'tner acting within the scope ot: his apparent
custody of the firm. authority receives the money or property of a third person and

misapplies it; and
(b) When a firm in the course of its business receives money or
property of a third person, and the money or property so
received is misapplied by one or more of the partners while it
is in the custody of the firm;
the firm is liable to make good the loss.
Liability for wrongs 12. Every partner is liable jointly with his co-partners and also
joint and several. — ovoyally for everything for which the firm while he is a partner therein
becomes liable under either of the two last preceding sections.

Improper employ= 13. If a partner being a trustee improperly employs trust pro-

ment of trust Y — v N . P e A ar arahi . »

property for pattner. PET ty in the business or on account of the partnership, no otllgl partner

ship purposes. is liable for the trust property to the persons beneficially interested
therein: "

Provided as follows :—
(1) This section shall not affect any liability incurred by any part-
ner by reason of his having notice of a breach of trust; and
(11) Nothing in this section shall prevent trust money from being
followed and recovered from the firm if still in its possession
or under its control.

Persons liable by 14. (1) Everyone who, by words spoken or written, or by conduet,
M dito » . 4 . o .
Ioldiag oot represents himself, or who knowingly suffers himself to be represented

as a partner in a particular firm, is liable as a partner to anyone who has
on the faith of any such representation given credit to the firm, whether
the representation has or has not been made or communicated to the
person so giving eredit by or with the knowledge of the apparent partner
making the representation or suffering it to be made.

(11) Provided that where after a partner’s death the partner-
ship business is continued in the old firm-name, the continued use of
that name or of the deceased partner’s name as part thereof shall not
of itself make his executors or administrators’ estate or effects liable for
any partnership debts contracted after his death.

Admissions and 15. An admission or representation made by any partner con-

representations of S b 1.e op o 3% e i

partners. cerning the partnership affairs, and in the ordinary course of its
business, is evidence against the firm. 5

Notice to acting 16. Notice to any partner who habitually acts in the partnership

partner to be notice . . . o .

Sothatirn husiness of any matter relating to partnership affairs operates as notice
to the firm, except in the case of a fraud on the firm committed by or
with the consent of that partner. 17.




55° VICTORIZA, No. 12. )

Partnership.

17. (1) A person who is admitted as a partner into an existing Liabilities of
firm does not thereby become liable to the creditors of the firm for any- ;ﬁﬁ’;“;ﬁr;‘ﬁm‘f“t'
thing done before he became a partner.

(1r) A partner who retires from a firm does not thereby cease
to be liable for partnership debt and obligation incurred before his
retirement.

(1) A retiring partner may be discharged from any existing
liabilities by an agreement to that effect between himself and the mem-
bers of the firm as newly constituted and the creditors, and this agree-
ment may be either expressed or inferred as a fact from the course of
dealing between the creditors and the firm as newly constituted.

18. A continuing guaranty or cautionary obligation given either Revocation of con-
to a firm or to a third person in respect of the transactions of a firm is, 2;1;‘;‘;‘63 i by
in the absence of agreement to the contrary, revoked as to future trans-
actions by any change in the constitution of the firm to which, or of the
firm in respect of whose transactions, the guaranty or obligation was {
given.

Relations of partners to one another.

19. The mutual rights and duties of partners, whether ascer- Variation by
tained by agreement or defined by this Act, may be varied by the consent ;‘;’;:ﬁ’;ﬁs‘{éfrm .
of all the partners, and such consent may be either expressed or inferred
from a course of dealing.

20. (1) All property, and rights and interests in property, Partnership
originally brought into the partnership stock or acquired, whether by property.
purchase or otherwise, on account of the firm, or for the purposes and in
the course of the partnership business, are called in this Act partnership
property, and must be held and applied by the partners exclusively for
the purposes of the partnership, and in accordance with the partnership
agreement. ‘

(1r) Provided that the legal estate or interest in any land
which belongs to the partnership shall devolve according to the nature
and tenure thereof, and the general rules of law thereto applicable, but
in trust so far as is necessary for the persons beneficially interested in
the land under this section.

(1) Where co-owners of an estate or interest in any land,
not being itself partnership property, are partners as to profits made
by the use of that land or estate, and purchase other lands and estate
out of the profits to be used in like manner, the land or estate so pur-
chased belongs to them, in the absence of an agreement to the contrary,
not as partners, but as co-owners for the same respective estates and
interests as are held by them in the land or estate first mentioned at the
date of the purchase.

21. Unless the contrary intention appears, property bought with Property bought
money belonging to the firm is deemed to have been bought on account Witk partnership
of the firm. gg, =

B
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22. Where land or any heritable interest therein has become
partnership property, it shall, unless the contrary intention appears, be
treated as between the partners (including the representatives of a
deceased partner), and also as between the heirs of a deceased partner
and his executors or administrators as personal or movable and not real
or heritable estate.

23. (1) After the commencement of this Act a writ of execution
shall not issue against any partnership property except on a judgment
against the firm.

(ir) The Supreme Court, or a Judge thereof, may, on the
application by summons of any ]udgment creditor of a pdltn(‘l make
an order Lhalgmg that partner’s interest in the partnership property
and profits with payment of the amount of the judgment debt and
interest thereon, and may by the same or a subsequent order appoint a
receiver of that partner’s share of profits (whether already declared or
aceruing, and of any other money which may be coming to him in respect
of the partnership, and direct all accounts and inquiries, and give all
other orders and directions which might have been directed or given if
the charge had been made in favour of the judgment creditor by the

- partner, or which the circumstances of the case may require.

Rules as to the
interests and duty
of partners subject
to specialagreement,

(1ir) The other partner or partners shall be at liberty at any
time to redeem the interest charged, or im the case of a sale being
directed to purchase the same.

24. The interests of partners in the partnership property and
their rights and duties in relation to the partnership shall be determined,
subject to any agreement expressed or implied between the partners, by
the following rules:—

(1) All the partners are entitled to share equally in the capital and
profits of the business, and must contribute equally towards
the losses, whether of capital or otherwise, sustained by the
firm.

(1) The firm must indemnify every partner in respect of payment
made and personal liabilities incurred by him—

(@) In the ordinary and proper conduct of the business of the

firm; or

(&) In or about anything necessarily done for the preservation

of the business or property of the firm.

(m) A partner making, for the purpose of the partnership, any
actual payment or advance beyond the amount of capital which
he has agreed to subscribe is entitled to interest at the rate of
seven per centum per annum from the date of the payment or
advances.

(1v) A partner is not entitled before the ascertainment of profits to
interest on the capital subscribed by him.

(v) Every partner may take part in the management of the partner-
ship business. (v1)
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(vr) No partner shall be entitled to remuneration for acting in the
partnership business.

(vir) No person may be introduced as a partner without the consent
of all existing partners.

(virr) Any difference arising as to ordinary matters connected with
the partnership business may be decided by a majority of
partners, but no change may be made in the nature of the part-
nership business without the consent of all existing partners.

(1x) The partnership books are to be kept at the place of business
of the partnership (or the principal place, if there is more than
one), and every partner may, when he thinks fit, have access
to and inspect and copy any of them.

25. No majority of the partners can expel any partner unless a Expulsion of
power to do so has been conferred by express agreement between the partoer.
partners.

26. (1) Where no fixed term has been agreed upon for the dura- Retirement frem
tion of the partnership, any partner may determine the partnership partnership at will.
at any time on giving notice of his intention so to do to all the other
partners. .
(11) Where the partnership has originally been constituted
by deed, a notice signed by the partner giving it shall be sufficient for
this purpose.

27. (1) Where a partnership entered into for a fixed term is Where partnership
continued after the term has expired, and without any express new ‘@‘(’)‘;}gi";“&ismer
agreement, the rights and duties of the partners remain the same as continuance on old
they were at the expiration of the term, so far as is consistent with the tems presumed.
incidents of a partnership at will.

(1) A continuance of the business by the partners or such
of them as habitually acted therein during the term without any settle-
ment or liquidation of the partnership affairs, is presumed to be a
continuance of the partnership.

28. Partners are bound to render true accounts and full informa- Duty of partners to
tion of all things affecting the partnership to any partner or his legal render accounts.
representatives.

29. (1) Every partner must account to the firm for any benefit Accountability of

G : : » " ) _ partners for private
derived by him without the consent of the other partners from any Sebtite:
transaction concerning the partnership, or for any use by him of the
partnership property, name, or business connection.

(11) This section applies also to transactions undertaken
after a partnership has been dissolved by the death of a partner, and
before the affairs thereof have been completely wound up, éither by any
surviving partner or by the representatives of the deceased partner.

30. 1f a partner, without the consent of the other partners, carries puty of partuer
on any business of the same nature as and competing with that of the i g
firm, he must account for and pay over to the firm all profits made by
him in that business. 31.
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31. (1) An assignment by any partner of his share in the partner-
chip, either absolute or by way of mortgage or redeemable charge, does
not, as against the other partners, entitle the assignee during the con-
tinuance of the partnership to interfere in the management or adminis-
tration of the partnership business or affairs, or to require any account
of the partnership transactions, or to inspect the partnership books, but
entitles the assignee only to receive the share of profits to which the
assigning partner would otherwise bz entitled, and the assignee must
accept the account of profits agreed to by the partners.

(1) In case of a dissolution of the partnership, whether as
respect all' the partners, or as respects the assigning partner, the
assignee is entitled to receive the share of the partnership assets to
which the assigning partner is entitled as between himself and the other
partners, and for the purpose of ascertaining that share, to an account
as from the date of the dissolution.

Dissolution of partnership and its consequences.

32. Subject to any agreement between the partners, a partnership
is dissolved—

(a) If entered into for a fixed term, by the expiration of that term.

(b) If entered into for a single adventure or undertaking, by the
termination of that adventure or undertaking.

(c) If entered into for an undefined time, by any partner giving
notice to the other or others of his intention to dissolve the
partnership.

In the last-mentioned case the partnership is dissolved as from
the date mentioned in the notice as the date of dissolution, or, if no date
is mentioned, as from the date of the communication of the notice.

33. (1) Subject to any agreement between the partners, every
partnership is dissolved as regards all the partners by the death or
bankruptey of any partner.

(1) A partnership may, at the option of the other partners,
be dissolved if any partner suffers his share of the partnership property
to be charged under this Act for his separate debt.

34. A partnership is in every case dissolved by the happening of
any event which makes it unlawful for the business of the firm to be
carried on, or for the members of the firm to carry it on in partnership.

35. On application by a partner the Court may decree a dissolu-
tion of the partnership in any of the following cases:—

(a) When a partner has been declared in accordance with law to
be of unsound mind and incapable of managing his affairs, or
is shown to the satisfaction of the Court to be of permanently
unsound mind, in either of which cases the application may be
made as well on behalf of that partner by his committee or
next friend or person having title to intervene as by any other
partner. (0)
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(b) When a partner, other than the partner suing, becomes in any,
other way permanently incapable of performing his part of the
partnership contract.

{(¢) When a partner, other than the partner suing, has been guilty,
of such conduct as, in the opinion of the Court, regard being
had to the nature of the business, is calculated to prejudicially
affect the carrying on of the business.

{d) When a partner, other than the party suing, wilfully or per-
sistently commits a breach of the partnership agreement, or
otherwise so conducts himself in matters relating to the part-
nership business that it is not reasonably practicable for the
other partner or partners to carry on the business in partner-
ship with him. '

(¢) When the business of the partnership can only be carried on
at a loss.

(f) Whenever in any case circumstances have arisen which, in the
opinion of the Court, render it just and equitable that the
partnership be dissolved.

36. (1) When a person deals with a firm after a change in its
constitution, he is entitled to treat all apparent members of the old firm
as still being members of the firm until he has notice of the change.

(1) An advertisement in the Gazette and in at least one
newspaper circulating in Sydney and one newspaper circulating in the
district in which the firm carries on husiness shall be notice as to persons
who had not dealings with the firm before the date of the dissolution or
change so advertised.

(111) The estate of a partner who dies, or who becomes bank-
yupt, or of a partner who, not having been known to the person dealing
with the firm to be a partner, retires from the firm, is not liable for
partnership debts contracted after the date of the death, bankruptey,
or retirement respectively.

37. On the dissolution of a partnership or retirement of a partner
any partner may publicly notify the same, and may require the other
partner or partners to concur for that purpose in all necessary and
proper acts, if any, which cannot be done without his or their con-
currence.

98 After the dissolution of a partnership the authority of each
partner to bind the firm, and the other rights and obligations of the
partners continue, notwithstanding the dissolution, so far as may be
necessary to wind up the affairs of the partnership, and to complete
transactions begun but unfinished at the time of the dissolution, but not
otherwise: Provided that the firm is in no case bound by the acts of
a partner who has become bankrupt; but this proviso does not affect
the liability of any person who has, after the bankruptey, represented
himself or knowingly suffered himself to he represented as a partner of
the bankrupt.

39.
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39. On the dissolution of a partnership every partner is entitled,
as against the other partners in the firm, and all persons claiming
through them in respect of their interests as partners, to have the pro-
perty of the partnership applied in payment of the debts and liabilities
of the firm, and to have the surplus assets after such payment applied in
payment of what may be due to the partners respectively after deducting
what may be due from them as partners to the firm; and for that pur-
pose any partner or his representatives may, on the termination of the
partnership, apply to the Court to wind up the business and affairs of
the firm.

40. Where one partner has paid a premium to another on entering
into a partnership for a fixed term, and the partnership is dissolved
before the expiration of that term otherwise than by the death of a
partner, the Court may order the repayment of the premium, or of such
part as it thinks just, having regard to the terms of the partnership
contract, and to the length of time during which the partnership has
continued ; unless—

(@) the dissolution is, in the judgment of the Court, wholly or
chiefly due to the misconduct of the partner who paid the pre-
mium ; or

(b) the partnership has been dissolved by an agreement containing
no provision for a return of any part of the premium.

41. Where a partnership contract is rescinded on the ground of .
the fraud or misrepresentation of one of the parties thereto, the party
entitled to rescind is, without prejudice to any other right, entitled— '

(a) to a lien on, or right of retention of, the surplus of the partner-
ship assets, after satisfying the partnership liabilities, for any
sum of money paid by him for the purchase of a share in the
partnership and for any capital contributed by him; and is

(b) to stand in the place of the creditors of the firm for any pay-
ments made by him in respect of the partnership liabilities; and

(¢) to be indemnified by the person guilty of the fraud or making
the representation against all the debts and liahilities of the
firm.

42. (1) Where any member of a firm has died, or otherwise ceased
to be a partner, and the surviving and continuing partners carry on the
husiness of the firm with its capital or assets without any final settle- .
ment of accounts as between the firm and the outgoing partner, or his
estate, then, in the absence of any agreement to the contrary, the ocut-
going partner or his estate is entitled, at the option of himself or his
representatives, to such share of the profits made since the dissolution
as the Court may find to be attributable to the use of his share of the
partnership assets,or to interest at the rate of six per centum per annum
on the amount of his share of the partnership assets. ;

(1) Provided that where, by the partnership contract, an
option is given to surviving or continuing partners to purchase the
interest
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interest of a deceased or outgoing partner, and that option is duly
exercised, the estate of the deceased partner, or the outgoing partner or
his estate, as the case may be, is not entitled to any further or other share
of profits; but if any partner assuming to act in exercise of the option
does not in all material respects comply with the terms thereof, he is
liable to account under the foregoing provisions of this section.

43. Subject to any agreement between the partners, the amount Retiring or deceased
due from surviving or continuing partners to an outgoing partner, or parinens share to
the representatives of a deceased partner, in respect of the outgoing or
deceased partner’s share, is a debt accruing at the date of the dissolution
or death.

44. In settling accounts between the partners after a dissolution Rule for distribution
of partnership, the following rules shall, subject to any agreement, be ‘S’(ftz‘lf:]t(‘fn‘;‘})f““al
observed— accounts.

(a) Losses, including losses and deficiencies of capital, shall be paid
first out of profits, next out of capital, and lastly, if necessary,
by the partners individually in the proportion in which they
were entitled to share profits.

(b) The assets of the firm, including the sums, if any, contributed
by the partners to make up losses or deficiencies of capital,
shall be applied in the following manner and order:—

. In paying the debts and liabilities of the firm to persons who
are not partners therein.
. In paying to each partner ratably what is due by the firm to
him for advances as distinguished from capital.
3. In paying to each partner ratably what is due from the firm
to him in respect of capital.
4. The ultimate residue, if any, shall be divided among the part-
ners in the proportion in which profits are divisible. %

—t

no

Supplemental.

45. Tn this Aect, unless the contrary intention appears— Definition of
The expression ‘“ Court ”” includes every Court and Judge having ::gg:i‘l‘g;sa}}d
jurisdiction in the case. )
The expression ¢“ business >’ includes every trade, occupation, or
profession.
46. The rules of equity and of common law applicable to partner- Saving for rules of
ship shall continue in force except so far as they are inconsistent with f;i“:“ Sh. Soumon
the express provisions of this Act.

47. The Aect thirtieth Victoria number fourteen is hereby repealed. gioe]{gacl Otfx Ty

48. This Act may be cited as the ¢ Partnership Act, 1892.”’ Short title.

By Authority : Reprinted by Jonx Srrxce, Acting Government Printer, Sydney, 1922
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No. XII.

An Act to declare and amend the law of Partnership.
[Assented to, 20th February, 1892.]

HEREAS it is expedient to declare and amend the law of Preamble.
Partnership: Be it therefore enacted by the Queen’s Most
Excellent Majesty, by and with the advice and consent of the
Legislative Council and Legislative Assembly of New South Wales in
Parliament assembled, and by the authority of the same, as follows :—

Nature of Partnership.

1. (1) Partnership is the relation which exists between PErsons Definition of
carrying on a business in common with a view of profit. s
(1r) But the relation between members of any company or

association which is—

(@) Registered as a company under the Companies Act” or any
other Act of Parliament for the time being in force and
relating to the registration of joint stock companies ; or

(6) Formed or incorporated by or in pursuance of any other Act
of Parliament or Letters Patent or Royal Charter

1s not a Partnership within the meaning of this Act,
A
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9. In determining whether a partnership does or does not exist,

regard shall be had to the following rules :—

(1) Joint tenancy, tenancy in common, joint property, or part
ownership does not of itself create a partnership as to any-
thing so held or owned, whether the tenants or owners do or
do not share any profits made by the use thereof.

(11) The sharing of gross returns does not of itself create a partner-
ship, whether the persons sharing such returns have or have
not a joint or common right or interest in any property from
which or from the use of which the returns are derived.

(111) The receipt by a person of a share of the profits of a business
is prima facie evidence that he is a partner in the business,
but the receipt of such a share, or of a payment contingent
on, or varying with the profits of a busines does not of itself
make him a partner in the business ; and in particular

(@) The receipt by a person of a debt or other liquidated demand
by instalments or otherwise out of the aceruing profits of a
business does not of itself make him a partner in the
business or liable as such :

(0) A contract for the remuneration of a servant or agent of a
person engaged in a business by a share of the profits of
the business does not of itself make the servant or agent a
partner in the business or liable as such :

(¢) A person being the widow or child of a deceased partner,
and receiving by way of annuity a portion of the profits
made in the business in which the deceased person was a
partner, is not by reason only of such receipt a partner in
the business or liable as such :

(d) The advance of money by way of loan to a person engaged
or about to engage in any business on a contract with that
person, that the lender shall receive a rate of interest vary-
ing with the profits, or shall receive a share of the profits
arising from carrying on the business, does not of itself make
the lender a partner with the person or persons carrying
on the business or liable as such: Provided that the con-
tract is in writing and signed by or on behalf of all the
parties thereto :

(¢) A person receiving by way of annuity or otherwise a portion
of the profits of a business in consideration of the sale by
him of the goodwill of the business is not by reason only
of such receipt a partner in the business or liable as such.

3. In the event of any person to whom money has been advanced

by way of loan upon such a contract as is mentioned in the last foregoing
section, or of any buyer of a goodwill in consideration of a share of
the profits of the business being adjudged a bankrupt, entering into an
arrangement to pay his creditors less than twenty shillings in the
pound, or dying in insolvent circumstances, the lender of the loan shall
not be entifled to recover anything in respect of his loan, and the
seller of the goodwill shall not be entitled to recover anything in
respect of the share of profits contracted for, until the claims of the
other creditors of the borrower or buyer for valuable consideration in
money or money’s worth have been satisfied.

4. Persons who have entered into partnership with one another

are for the purpose of this Act called collectively a firm, and the name
under which their business is carried on is called the firm-name.

Relation of partuners to persons dealing with theimn.

5. Every partner is an agent of the firm and his other partners
for the purpose of the business of the partnership ; and the acts of
every partner who does any act for carrying on in the usual way

business
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business of the kind carried on by the firm of which he is a member,
binds the firm and his partners, unless the partner so acting has in
fact no authority to act for the firm in the particular matter, and the
person with whom he is dealing either knows that he has no authority,
or does not know or believe him to be a partner.

6. An act or instrument relating to the business of the firm, Partners bound by
and done or executed in the firm-name, or in any other manner, show- rodypriicne i
ing an intention to bind the firm by any person thereto authorised,
whether a partner or not, is binding on the firm and all the partners:
Provided that this section shall not affect any general rule of law relating
to the execution of deeds or negotiable instruments.

7. Where one partner pledges the credit of the firm for a Partner using credit

] i n s . of firm for private

purpose apparently not connected with the firm’s ordinary course of jyrposes.
business, the firm is not bound unless he is in fact specially authorised
by the other partners; but this section does not affect any personal
liability incurred by an individual partner.

8. Ifit has been agreed between the partners that any restrictions Effect of notice that
shall be placed upon the power of any one or more of them to bind b bf Atk of
the firm, no act done in contravention of the agreement is binding on partner.”
the firm with respect to persons having notice of the agreement.

9. Every partner in a firm is liable jointly with the other partners Libility of partner.
for all debts and obligations of the firm incurred while he is a partner;
and after his death his estate is also severally liable in a due course
of administration for such debts and obligations so far as they remain
unsatisfied, but subject to the prior payment of his separate debts.

10. Where by any wrongful act or omission of any partner Liability of the fim
acting in the ordinary course of the business of the firm, or with the fox Mtongs.
authority of his co-partners, loss or injury is caused to any person not '
being a partner of the firm, or any penalty is incurred, the firm is
liable therefore to the same extent as the partner so acting or omitting
to act.

11. In the following cases, namely :

(¢) Where one partner acting within the scope of his apparent Misapplication of
authority receives the money or property of a third person Joney orrroperty
and misapplies it ; and custody of the firm.

(4) When a firm in the course of its husiness receives money or
property of a third person, and the money or property so
received is misapplied by one or more of the partners while it
is in the custody of the firm ;

the firm is liable to make good the loss.

12. Every partner is liable jointly with his co-partners and also Liability for wrongs
severally for everything for which the firm while he is a partner therein ioint and several
becomes liable under either of the two last preceding sections.

13. If a partner being a trustee improperly employs trust Improper employ-
property in the bugmess or on account of the partnership, no other ;‘;’;"’ex‘fy”‘;gitpmner_
partner is liable for the trust property to the persons beneficially ship purposes.
interested therein :

Provided as follows :—

(1) This section shall not affect any liability incurred by any
partner by reason of his having notice of a breach of trust;
and

(11) Nothing in this section shall prevent trust money from being
followed and recovered from the firm if still in its possession
or under its control. :

14. (1) Every one who by words spoken or written, or by Persons liable by
conduct represents himself, or who knowingly suffers himself to e “helding out”
represented as a partner in a particular firm, is liable as a partner
to any one who has on the faith of any such representation given
credit to the firm, whether the representation has or has not been made

or
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or communicated to the person so giving credit by or with the know-
ledge of the apparent partner making the representation or suffering
it to be made.
(1r) Provided that where after a partner’s death the partner-
ship business is continued in the old firm-name, the continued use of
that name or of the deceased partner’s name as part thereof shall not
of itself make his executors or administrators’ estate or effects liable
for any partnership debts contracted after his death.
Admissions and 15. An admission or representation made by any partner
;ﬁg:ﬁiﬁ;‘f““’m °f concerning the partnership affairs, and in the ordinary course of its
business, is evidence against the firm.
Notice to acting _ 16. Notice to any partner who habitually acts in the partner-
Parinotto be notice ghip business of any matter relating to partnership affairs operates as
notice to the firm, except in the case of a fraud on the firm committed
by or with the consent of that partner.
Linbilities of 17. (1) A person who is admitted as a partner into an existing
;’;‘;ﬁg‘;ﬁt‘;ﬁ;“t' firm does not thereby become liable to the creditors of the firm for
anything done before he became a partner.
(r1) A partner who retires from a firm does not thereby
cease to be liable for partnership debt and obligation incurred before
his retirement.
(1r1) A retiring partner may be discharged from any existing
liabilities by an agreement to that effect between himself and the 3
members of the firm as newly constituted and the creditors, and this »
agreement may be either expressed or inferred as a fact from the course
of dealing between the creditors and the firm as newly constituted.
Revocation of con- 18. A continuing guaranty or cautionary obligation given
zg;‘ggf gty by either to a firm or to a third person in respect of the iransactions of a
firm is, in the absence of agreement to the contrary, revoked as to
future transactions by any change in the constitution of the firm to
which, or of the firm in respect of whose transactions, the guaranty or
obligation was given.

Lelations of partuers lo one another.

Variation by consent 19. The mutual rights and duties of partners, whether ascer-

:}flfpf”"‘ of partner- tained by agreement or defined by this Act, may be varied by the
consent of all the partners, and such consent may be either expressed
or inferred from a course of dealing.

Partnership 20. (1) All property, and rights and interests in property,

property. originally brought into the partnership stock or acquired, whether by

purchase or otherwise, on account of the firm, or for the purposes and
in the course of the partnership business, are called in this Act partner-
ship property, and must be held and avnlied by the partners exclusively
for the purposes of the partnership, and in accordance with the partner- ‘
ship agreement.
(rr) Provided that the legal estate or interest in any land
which belongs to the partnership shall devolve according to the nature
and tenure thereof, and the general rules of law thereto applicable, r
but in trust so far as is necessary for the persons beneficially interested
in the land under this section.
(1) ‘Where co-owners of an estate or interest in any land,
not being itself partnership property, are partners as to profits made
by the use of that land or estate, and purchase other lands and estate
out of the profits to be used in like manner, the land or estate so pur-
chased belongs te them, in the absence of an agreement to the
contrary, not as partners, but as co-owners for the same respective
estates and interests as are held by them in the land or estate first-
mentioned at the date of the purchase.

21.
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21. Unless the contrary intention appears, property bought with Property bought with
money belonging to the firm is deemed to have been tionpht pn yeraship soney,
account of the firm.

22. Where land or any heritable interest therein has become Conversion into ;
“+tnershi . » 1< Qg - sy ¢ & personal estate o
partnership property, 3.t shall, unless the contrary intention appears, be fro0 [ i L
treated as between the partners (including the representatives of a ship property.

deceased partner), and also as between the heirs of a deceased partner
and his executors or administrators as personal or movable and not

real or heritable estate.

23. (1) After the commencement of this Act a writ of execution Procedure agninst
shall not issue against any partnership property except on a judgment gg::;‘cf’o‘“i‘?r};’r‘t’;m,s
ag’amst the firm. separate judgment

(1r) The Supreme Courtor a Judge thereof, may,on theappli- %t
cation by summons of any judgment creditor of a partner, make an
order charging that partner’s interest in the partnership property and
profits with payment of the amount of the judgment debt and interest
thereon and may by the same or a subsequent order appoint a receiver
of that partner’s share of profits (whether already declared or accruing),
and of any other money which may be coming to him in respect of the
partnership, and direct all accounts and inquiries, and give all other
orders and directions which might have been directed or given if the
charge had been made in favour of the judgment creditor by the partner,
or which the circumstances of the case may require.

(111) The other partner or partners shall be at liberty at any
time to redeem the interest charged, or in the case of a sale being
directed to purchase the same.

24. The interests of partners in the partnership property and Rulesas to the
3 APR. .. : 3 . : . S5 5L - : ._ interests and duty of
their rights and duties in relation to the partnership shall be detel-lmmwS Sikiziost to

mined, subject to any agreement expressed or implied between the specialagreement.
partners, by the following rules :—

(1) All the partners are entitled to share equally in the capital
and profits of the business, and must contribute equally
towards the losses whether of capital or otherwise sustained by
the firm.

(1r) The firm must indemnify every partnerin respect of payment
made and personal liabilities incurred by him.

(@) In the ordinary and proper conduct of the business of the
firm; or

(0) In or about anything necessarily done for the preservation
of the business or property of the firm.

(111) A partner making, for the purpose of the partnership, any
actual payment or advance beyond the amount of capital
which he has agreed to subscribe is entitled to interest at the
rate of seven per centum per annum from the date of the pay-
ment or advances.

(1v) A partner is not entitled before the ascertainment of profits
to interest on the capital subseribed by him.

(v) Every partner may take part in the management of the
partnership business.

(vi) No partner shall be entitled to remuneration for acting in
the partnership business.

(vir) No person may be introduced as a partner without the con-
sent of all existing partners.

(virr) Any difference arising as to ordinary matters connected
with the partnership business may be decided by a majority
of partners, but no change may be made in the nature of the
partnership business without the consent of all existing
partners.

(1x)
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(1x) The partnership books are to be kept at the place of business
of the partnership (or the principal place, if there is more
than one), and every partner may, when he thinks fit, have
access to and inspect and copy any of them.

95. No majority of the partners can expel any partner unless a
power to do so has been conferred by express agreement between the
partrers.

96. (1) Where no fixed term has been agreed upon for the
duration of the partnership, any partner may determine the partnership
at any time on giving notice of his intention so to do to all the other
partners.

(11) Where the partnership has originally been constituted
by deed, a notice signed by the partner giving it, shall be sufficient
for this purpose.

97. (1) Where a partnership entered into for a fixed term is
the term has expired, and without any express new
agreement, the rights and duties of the partners remain the same as
they were at the expiration of the term, so far as is consistent with the
incidents of a partnership at will.

(11) A continuance of the business by the partners or such of
them as habitually acted therein during the term without any
settlement or liquidation of the partnership affairs, is presumed to be a
continuance of the partnership.

98. Partners are bound to render true accounts and full
information of all things affecting the partnership to any partner or
his legal representatives.

29. (1) Every partner must account to the firm for any benefit
derived by him without the consent of the other partners from any
transaction concerning the partnership, or for any use by him of the
partnership property, name, or business connexion.

(11) This section applies also to transactions undertaken
after a partnership has been dissolved by the death of a partner, and
hefore the affairs thereof have been completely wound up, either by
any surviving partner or by the representatives of the deceased partner.

30. If a partner, without the consent of the other partners,
carries on any business of the same nature as and competing with that
of the firm, hie must account for and pay over to the firm all profits
made by him in that business.

31. (1) An assignment by any partner of his share in the
partnership, either absolute or by way of mortgage or redeemable charge,
does not, as against the other partners, entitle the assignee during the
continuance of the partnership, to interfere in the management or
administration of the partnership business or affairs, or to require any
account of the partnership transactions, or to inspect the partnership
hooks, but entitles the assignee only to receive the share of profits to
which the assigning partner would otherwise be entitled, and the
assignee must accept the account of profits agreed to by the partners.

(11) In case of a dissolution of the partnership, whether
as respect all the partners, or as respects the assigning partner, the
assignee is entitled to receive the share of the partnership assets to which
the assigning partner is entitled as between himself and the other
partners, and for the purpose of ascertaining that share, to an account
as from the date of the dissolution.

Dissolution of Partnership and its consequences.

32. Subject to any agreement between the partners, a partner-
is dissolved—

(«) If entered into for a fixed term, by the expiration of that term

©)

ship
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() If entered into for a single adventure or undertaking, by the
termination of that adventure or undertaking :

(¢) If entered into for an undefined time, by any partner giving
notice to the other or others of his intention to dissolve the
partnership.

Tn the last-mentioned case the partnership is dissolved as from
the date mentioned in the notice as the date of dissolution, or, if no
date is mentioned, as from the date of the communication of the notice.

33. (1) Subject to any agreement between the partners, every Dissolution by
partnership is dissolved as regards all the partners by the death or Eﬁ:f‘f“gl’tcy’dea‘h, o
bankruptey of any partner. P

(11) A partnership may, at the option of the other partners,
be dissolved if any partner suffers his share of the partnership property
to be charged under this Act for his separate debt.

34. A partnership is in every case dissolved by the happening Dissolution by
of any event which malkes it unlawful for the business of the firm to isl}llgga“"y of ‘parfugr:
be carried on, or for the members of the firm to carry it on in partner-
ship.

35. On application by a partner the Court may decree @ Dissolution by the
dissolution of the partnership in any of the following cases :— e

(¢) When a partner has been declared in accordance with law
to be of unsound mind and incapable of managing his
affairs, oris shown to the satisfaction of the Court to be of
permanently unsound mind, in either of which cases the
application may be made as well on behalf of that partner
by his committee or next friend or person having title to
intervene as by any other partner.

(b)) When a partner, other than the partner suing, becomes in
any other way permanently incapable of performing his part
of the partnership contract.

(¢) When a partner, other than the partner suing, has been
ouilty of such conduect as, in the opinion of the Court,
regard being had to the nature of the business, is calculated
to prejudicially affect the carrying on of the business.

(d) When a partner, other than the party suing, wilfully or
persistently commits a breach of the partnership agreement,
or otherwise so conducts himself in matters relating to the
partnership business that it is not reasonably practicable for
the other partner or partners to carry on the business in
partnership with him.

(¢) When the business of the partnership can only be carried on
at a loss. :

(/) Whenever in any case circumstances have arisen which, in
the opinion of the Court, render it just and equitable that
the partnership be dissolved.

36. (1) When a person deals with a firm after a change in ifS Rights of persons
constitution, he is entitled to treat all apparent members of the old deating with fom
firm as still being members of the firm until he has notice of the B o hem
change.

(11) An advertisement in the Gazelte and in at least one
newspaper circulating in Sydney and one newspaper circulating in
the district in which the firm carries on business shall be notice as to
persons who had not dealings with the firm before the date of the
dissolution or change so advertised.

(rrr) The estate of a partner who dies, or who becomes
bankrupt, or of a partner who, not having been known to the person
dealing with the firm to be a partner, retives from the firm, is not
liable for partnership debts contracted after the date of the death,
bankruptey, cr retirement respectively.

37.




Right of partners to
notify dissolution,

Continuing authority
of partners for pur-
poses of winding-up.

Rights of partners to
application of
partnership property.

Apportionment of
premium when
partnership
prematurely
dissolved.

Rights where
partnership dissolved
for fraud or
misrepresentation.

Right of outgoing
partner in certain
cases to share profits
made after dissolu-
tign,

55" VICTORIZE, No. 12.

LPartnership.

37. On the dissolution of a partnership or retirement of a

partner any partner may publicly notify the same, and may require

the other partner or partners fo concur for that purpose in all

necessary and proper acts, if any, which cannot be done without his
or their concurrence.

38. After the dissolution of a partnership the authority of each
partner to bind the firm, and the other rights and cbligations of the
partners continue, notwithstanding the dissolution, so far as may be
necessary to wind up the affairs of the partnership, and to complete
transactions begun but unfinished at the time of the dissolution, but
not otherwise : Provided that the firm is in no case hound by the acts of a
partner who has become bankrupt ; but this proviso does not effect
the liability of any person who has, after the bankruptey, represented
himself or knowingly suffered himself to he vepresented as a partner
of the bankrupt.

39. On the dissolution of = partnership every partner is entitled,
as against the other partners in the firm, and all persons claiming
through them in respect of their interests as partners, to have the
property of the partnership applied in payment of the debts and
liabilities of the firm, and to have the surplus assets after such pay-
ment applied in payment of what may be due to the partners
respectively after dedueting what may be due from them as partners
to the firm; and forthat purpose any partner or his representatives
may, on the termination of the partnership, apply to the Court to
wind up the husiness and affairs of the firm.

40. Where one partner has paid a premium to another on
entering into a partnership for a fixed term, and the partnership is
dissolved before the expiration of that term otherwise than by the
death of a partner, the Court may order the repayment of the
premium, or of such part as it thinks just, having regard to the terms
of the partnership contract, and to the length of time during which
the partnership as continued ; unless—

(@) the dissolution is, in the Judgement of the Court, wholly or
chiefly due to the misconduct of the partner who paid the
premium, or

(0) the partnership has been dissolved by an agreement containing
no provision for a return of any part of the premium.

41. Where a partnership contract is rescinded on the ground of
the fraud or misrepresentation of one of the parties thereto, the
party entitled to rescind is, without prejudice to any other right,
entitled—

(@) to a lien on, or right of retention of, the surplus of the
partnership assets, after satisfying the partnership liabilities,
for any sum of money paid by him for the purchase of a
share in the partnership and for any capital contributed by
him ; and is

(8) to stand in the place of the creditors of the firm for any pay-
ments made by him in respect of the partnership liabilities ;
and

(¢) to be indemnified by the person guilty of the fraud or making
the representation against all the debts and liabilities of the
firm.

42. (1) Where any member of a firm has died, or otherwise

ccased to be a partner, and the surviving and continuing partners carry
on the business of the firm with its capital or assets without any final
settlement of accounts as between the firm and the outgoing partner,
ar his estate, then, in the absence of any agreement to the contrary,
the outgoing partner nr his estate is entitled, at the option of himself
or
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or his representatives, to such share of the profits made since the disso-
lution as the Court may find to be attributable to the use of his share
of the partnership assets, or to interest at the rate of six per centum
per annum on the amount of his share of the partnership assets.

(11) Provided that where, by the partnership contract, an
option is given to surviving or continuing partners to purchase the
interest of a deceased or outgoing partner, and that option is duly
exercised, the estate of the deceased partner, or the outgoing partner
or his estate, as the case may be, is not entitled to any further or other
share of profits ; but if any partner assuming to act in exercise of
the option does not in all material respects comply with the terms
thereof, he is liable to account under the foregoing provisions of this
section.

43. Subject to any agreement between the partners, the amount Retiving or deceased

due from surviving or continuing partners to an outgoing partner, or
the representatives of a deceased partner, in respect of the outgoing or
deceased partner’s share, is a debt aceruing at the date of the dissolu-
tion or death.

partner’s share to be
a debt.

44, TIn settling accounts between the partners after a dissolution Rule for distribution

of partnership, the following rules shall, subject to any agreement, be
observed,—

(a) Losses, including losses and deficiencies of capital, shall be
paid first out of profits, next out of capital, and lastly, if
necessary, by the partners individually in the proportion in
which they were entitled to share profits.

(b) The assets of the firm, including the sums, if any, contributed
by the partners to make up losses or deficiencies of capital,
shall be applied in the following manner and order :—

1. In paying the debts and liabilities of the firm to persons who
are not partners therein.

2. In paying to each partner ratably what is due by the firm
to him for advances as distinguished from capital.

3. In paying to each partner ratably what is due from the
firm to him in respect of capital.

4. The ultimate residue, if any, shall be divided among the
partners in the proportion in which profits are divisible.

Supplemental.

45. In this Act unless the contrary intention appears—

The expression « Court”’ includes every Court and Judge having
jurisdiction in the case.

The expression * business ” includes every trade, occupation, or
profession.

46. The rules of equity and of common law applicable to
partnership shall continue in force except so far as they are inconsistent
with the express provisons of this Act.

47. The Act thirtieth Victoria number fourteen is hereby
repealed.

48. This Act may be cited as the « Partnership Act, 1892.”

By Authority : CHARLES POTTER, Government Printer, Sydney, 1892.

[94.]
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No. XII.

An Act to declare and amend the law of Partnership.
[Assented to, 20th February, 1892.]

HEREAS it is expedient to declare and amend the law of Preamble.
Partnership: Be it therefore enacted by the Queen’s Most
Excellent Majesty, by and with the advice and consent of the
Legislative Council and Legislative Assembly of New South Wales in
Parliament assembled, and by the authority of the same, as follows :—

Nature of Partnership.

1. (1) Partnership is the relation which exists between PErsons Definition of
carrying on a business in common with a view of profit. sisiiancane o
(1) But the relation between members of any company or

association which is—

(@) Registered as a company under the Companies Act” or any
other Act of Parliament for the time being in force and
relating to the registration of joint stock companies; or

(6) Formed or incorporated by or iu pursuance of any other Act
of Parliament or Letters Patent or Royal Charter

is not a Partnership within the meaning of this Act.
A




Rules for determin-
ing existence of
partnership.

Postponement of
rights of persons
lending or selling
in consideration of
share of profits in
case of insolvency.

Meaning of firms.

Power of partuer to
bind the firm,

55° VICTORI A, No. 12.

Partnership.

2. In determining whether a partnership does or does not exist,

regard shall be had to the following rules :—

(1) Joint tenancy, tenancy in common, joint property, or part
ownership does not of itself create a partnership as to any-
thing so held or owned, whether the tenants or owners do or
do not share any profits made by the use thereof.

(1x) The sharing of gross returns does not of itself create a partner-
ship, whether the persons sharing such returns have or have
not a joint or common right or interest in any property from
which or from the use of which the returns are derived.

(111) The receipt by a person of a share of the profits of a business
is prima facie evidence that he is a partner in the business,
but the receipt of such a share, or of a payment contingent
on, or varying with the profits of a busines does not of itself
make him a partner in the business ; and in particular—

(¢) The receipt by a person of a debt or other liquidated demand
by instalments or otherwise out of the accruing profits of a
business does not of itself make him a partner in the
business or liable as such :

() A contract for the remuneration of a servant or agent of a
person engaged in a business by a share of the profits of
the business does not of itself make the servant or agent a
partner in the business or liable as such :

(¢) A person being the widow or child of a deceased partner,
and receiving by way of annuity a portion of the profits
made in the business in which the deceased person was a
partner, is not by reason only of such receipt a partner in
the business or liable as such :

(d) The advance of money by way of loan to a person engaged
or about to engage in any business on a contract with that
person, that the lender shall receive a rate of interest vary-
ing with the profits, or shall receive a share of the profits
arising from carrying on the business, doesnot of itself make
the lender a partner with the person or persons carrying
on the business or liable as such: Provided that the con-
tract is in writing and signed by or on behalf of all the
parties thereto :

(e) A person receiving by way of annuity or otherwise a portion
of the profits of a business in consideration of the sale by
him of the goodwill of the business is not by reason only
of such receipt a partner in the business or liable as such.

3. In the event of any person to whom money has been advanced

by way of loan upon such a contract as is mentioned in the last foregoing
section, or of any buyer of a goodwill in consideration of a share of
the profits of the business being adjudged a bankrupt, entering into an
arrangement to pay his creditors less than twenty shillings in the
pound, or dying in insolvent circumstances, the lender of the loan shall
not be entitled to recover anything in respect of his loan, and the
seller of the goodwill shall not be entitled to recover anything in
respect of the share of profits contracted for, until the claims of the
other creditors of the borrower or buyer for valuable consideration in
money or money’s worth have been satisfied.

4. Persons who have entered into partnership with one another

are for the purpose of this Act called collectively a firm, and the name
under which their business is carried on is called the firm-name.

Relation of partners to persons dealing with them.

5. Every partner is an agent of the firm and his other partners
for the purpose of the business of the partnership ; and the acts of
every partner who does any act for carrying on in the usual way

business

B 2
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business of the kind carried on by the firm of which he is a member,
binds the firm and his partners, unless the partner so acting has in
fact no authority to act for the firm in the particular matter, and the
person with whom he is dealing either knows that he has no authority,
or does not know or believe him to be a partner.

6. An act or instrument relating to the business of the firm, Partners bound by
and done or executed in the firm-name, or in any other manner, show- ouegnbiad o
ing an intention to bind the firm by any person thereto authorised,
whether a partner or not, is binding on the firm and all the partners:
Provided that this section shall not affect any general rule of law relating
to the execution of deeds or negotiable instruments.

7. Where one partner pledges the credit of the firm for a Partner using credit

1 i ) . of firm for private

purpose apparently not connected with the firm’s ordinary course of juyposes.
business, the firm is not bound unless he is in fact specially authorised
by the other partners; but this section does not affect any personal
liability incurred by an individual partner.

8. Ifit has been agreed between the partners that any restrictions Effect of notice that
shall be placed upon the power of any one or more of them to bind D
the firm, no act done in contravention of the agreement is binding on purtuer.”
the firm with respect to persons having notice of the agreement.

9. Every partner in a firmis liable jointly with the other partners Libility of partner.
for all debts and obligations of the firm incurred while he is a partner;
and after his death his estate is also severally liable in a due course
of administration for such debts and obligations so far as they remain
unsatisfied, but subject to the prior payment of his separate debts.

10. Where by any wrongful act or omission of any partner Liability of the fim
acting in the ordinary course of the business of the firm, or with the o seng.
authority of his co-partners, loss or injury is caused to any person not
being a partner of the firm, or any penalty is incurred, the firm is
liable therefore to the same extent as the partner so acting or omitting
to act.

11. In the following cases, namely :

(¢) Where one partner acting within the scope of his apparent Mispplication of
authority receives the money or property of a third person Mouy or property
and misapplies it ; and ; custody of the firm.

() When a firm in the course of its business receives money or
property of a third person, and the money or property so
received is misapplied by one or more of the partners while it
is in the custody of the firm ;

the firm is liable to make good the loss.

12. Every partner is liable jointly with his co-partners and also Liability for wrongs
severally for everything for which the firm while he is a partner therein i
becomes liable under either of the two last preceding sections.

13. If a partner being a trustece improperly employs trust Improper employ-
property in the business or on account of the partnership, no other e sy e

3 u L property for partner-
partner is liable for the trust property to the persons beneficially ship purposes.

interested therein :

Provided as follows :— ,

(1) This section shall not affect any liability incurred by amny
partner by reason of his having notice of a breach of trust;
and

(11) Nothing in this section shall prevent trust money from being
followed and recovered from the firm if still in its possession
or under its control.

14. (1) Bvery one who by words spoken or written, or by Persons liable by
conduct represents himself, or who knowingly suffers himself to be "ot at
represented as a partner in a particular firm, is liable as a partner
to any one who has on the faith of any such representation given
credit to the firm, whether the representation has or has not been made

or
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or communicated to the person so giving credit by or with the know-
ledge of the apparent partner making the representation or suffering
it to be made.

(1r) Provided that where after a partner’s death the partner-
ship business is continued in the old firm-name, the continued use of
that name or of the deceased partner’s name as part thereof shall not
of itself make his executors or administrators’ estate or effects liable
for any partnership debts contracted after his death.

Admissions and 15. An admission or representation made by any partner

I’)i’;iﬁ:‘igf““"m % concerning the partnership affairs, and in the ordinary course of its
business, is evidence against the firm.

Notice to acting 16. Notice to any partner who habitually acts in the partner-

P ber fo bonotice ghip business of any matter relating to partnership affairs operates as
notice to the firm, except in the case of a fraud on the firm committed
by or with the consent of that partner.

Liabilities of 17. (1) A person who is admitted as a partner into an existing

poing neviesee . fixiny doea o thereby become liable to the creditors of the firm for
anything done before he became a partner.

(1r) A partner who refires from a firm does not thereby
ccase to be liable for partnership debt and obligation incurred before ¥
his retirement.

(111) A retiring partner may be discharged from any existing
liabilities by an agreement to that effect between himself and the

members of the firm as newly constituted and the creditors, and this f
agreement may be either expressed or inferred as a fact from the course
of dealing between the creditors and the firm as newly constituted.

Revocation of con- 18. A continuing guaranty or cautionary obligation given

Z‘}:‘a‘ﬁgg iy ™7 either to a firm or to a third person in respect of the {ransactions of =

Y firm is, in the absence of agreement to the contrary, revoked as to

future transactions by any change in the constitution of the firm to

which, or of the firm in respect of whose transactions, the guaranty or

obligation was given.

Relations of partners lo one another.

Variation by consent 19. The mutual rights and duties of partners, whether ascer-

gfli;".’""’ ofpertnes. fndnid by agreement or defined by this Act, may be varied by the
consent of all the partners, and such consent may be either expressed
or inferred from a course of dealing.

Partnership 20. (1) All property, and rights and interests in property,
property. originally brought into the partnership stock or acquired, whether by
purchase or otherwise, on account of the firm, or for the purposes and
in the course of the partnership business, are called in this Act partner- §

ship property, and must be held and annlied by the partners exclusively
for the purposes of the partnership, and in accordance with the partner-
ship agreement.

(rr) Provided that the legal estate or interest in any land
which belongs to the partnership shall devolve according to the nature
and tenure thereof, and the general rules of law thereto applicable,
but in trust so far as is necessary for the persons beneficially interested
in the land under this section.

(1) ‘Where co-owners of an estate or interest in any land,
not being itself partnership property, are partners as to profits made
by the use of that land or estate, and purchase other lands and estate
out of the profits to be used in like manner, the land or estate so pur-
chased belongs to them, in the absence of an agreement to the
contrary, not as partners, but as co-owners for the same respective
estates and interests as are held by them in the land or estate first-
mentioned at the date of the purchase,

21.




53° VICTORIA, No. 12. b

LPartnership.

21. Unless the contrary intention appears, property bought with Property bought with
money belonging to the firm is deemed to have been bought on perinersbip toney,
account of the firm.

22. Where land or any heritable interest therein has become convetsion int.of
“ftnerchi onertv it <he von A At T - personal estate o
partnership property, it shall, unless the contrary intention appears, be perona est L.
treated as between the partners (including the representatives of a ship property.

deceased partner), and also as between the heirs of a deceased partner
and his executors or administrators as personal or movable and not

real or heritable estate.

23. (1) After the commencement of this Act a writ of execution Procedure against
shall not issue against any partnership property except on a judgment ggfg“}f:‘:})pﬁfg;m_.s
against the firm. separate judgment

(1) The Supreme Courtor a J udge thereof, may, on theappli- debt
cation by summons of any Judgment creditor of a partner, make an
order charging that partner’s interest in the partnership property and
profits with payment of the amount of the Judgment debt and interest
thereon and may by the same or a subsequent order appoint a receiver
of that partner’s share of profits (whether already declared or accruing),
and of any other money which may be coming to him in respect of the
partnership, and direct all accounts and Inquiries, and give all other
orders and directions which might have been directed or given if the
charge had been made in favour of the Judgment creditor by the partner,
. or which the circumstances of the case may require.

(1rx) The other partner or partners shall be at liberty at any
time to redeem the interest charged, or in the case of a sale being
directed to purchase the same.

24. The interests of partners in the partnership property and Rulesas to the
their rights and duties in relation to the partnership shall be deter- ;lﬁ’;fj;j‘;:?]‘i;‘:{g’f
mined, subject to any agreement expressed or implied between the special agreement.
partners, by the following rules :—

(1) All the partners are entitled to share equally in the capital
and profits of the business, and must contribute equally
towards the losses whether of capital or otherwise sustained by
the firm.

(1) The firm must indemnify every partnerin respect of payment
made and personal liabilities incurred by him.

(@) In the ordinary and proper conduct of the business of the

firm; or

(0) In or about anything necessaril y done for the preservation

of the business or property of the firm.

(1) A partner making, for the purpose of the partnership, any

¥ actual payment or advance beyond the amount of capital
which he has agreed to subscribe is entitled to interest at the
rate of seven per centum per annum from the date of the pay-
ment or advances.
t (1v) A partner is not entitled before the ascertainment of profits
’ to interest on the capital subscribed by him.

(v) Every partner may take part in the management of the
partnership business.

(vi) No partner shall be entitled to remuneration for acting in
the partnership business.

(vir) No person may be introduced as a partner without the con-
sent of all existing partners.

(vir) Any difference arising as to ordinary matters connected
with the partnership business may be decided by a majority
of partners, but no change may be made in the nature of the
partnership business without the consent of all existing

partners,
(1x)

O I R TN SN SRR A R PR e
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(1x) The partnership books are to be kept at the place of business
of the partnership (or the principal place, if there is more
than one), and every partner may, when he thinks fit, have
access to and inspect and copy any of them.

Fxpulsion of partner. 95. No majority of the partners can expel any partner unless a
power to do so has heen conferred by express agreement between the
partners.

Retirement from 96. (1) Where no fixed term has been agreed upon for the

partnership st will. - duration of the partnership, any partner may determine the partnership
at any time on giving notice of his intention so to do to all the other
partners.

(i1) Where the partnership has originally been constituted
by deed, a notice signed by the partner giving it, shall be sufficient
for this purpose.

Where partnership 97. (1) Where a partnership entered into for a fixed term is

for term is continued eontinued after the term has expired, and without any express new

over, continuance on . . .

Ot torms prosumed. agreement, the rights and duties of the partners remain the same as
they were at the expiration of the term, so far as is consistent with the
incidents of a partnership at will.

(1r) A continuance of the business by the partners or such of
them as habitually acted thercin during the term without any
settlement or liquidation of the partnership affairs, is presumed to be a
continuance of the partnership.

Duty of partners to 98. Partners are bound to render true accounts and full

render accounts.  information of all things affecting the partnership to any partner or
his legal representatives.

Accountubility of 99. (1) Every partner must account to the firm for any benefit

partners for private

profits. derived by him without the consent of the other partners from any

transaction concerning the partnership, or for any use by him of the
partnership property, name, or business connexion.

(11) This section applies also to transactions undertaken
after a partnership has been dissolved by the death of a partner, and
before the affairs thereof have been completely wound up, either by
any surviving partner or by the representatives of the deceased partner.

Duty of partner not 30. If a partner, without the consent of the other partners,

to compete with  carries on any business of the same nature as and competing with that
of the firm, he must account for and pay over to the firm all profits
made by him in that business.

Rights of assignee 31. (1) An assignment by any partner of his share in the

gfﬁk“e in partner- - paytnership, either absolute or by way of mortgage or redeemable charge,
does not, as against the other partners, entitle the assignee during the
continuance of the partnership, to interfere in the management or
administration of the partnership business or affairs, or to require any
account of the partnership transactions, or to inspect the partnership
hooks, but entitles the assignee only to receive the share of profits to
which the assigning partner would otherwise be entitled, and the
assignee must accept the account of profits agreed to by the partners.

(1) In case of a dissolution of the partnership, whether
as respect all the partners, or as respects the assigning partner, the
assignee is entitled to receive the share of the partnership assets to which
the assigning partner is entitled as between himself and the other
partners, and for the purpose of ascertaining that share, to an account
as from the date of the dissolution.

Dissolution of Partuership and its consequences.

Dissolution by 32. Subject to any agreement between the partners, a partner-
expiration or other- Shlp is dissolved—

e (a) If entered into for a fixed term, by the expiration of that term

(0)
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(b) If entered into for a single adventure or undertaking, by the
termination of that adventure or undertaking :

(¢) If entered into for an undefined time, by any partner giving
notice to the other or others of his intention to dissolve the
partnership.

Tn the last-mentioned case the partnership is dissolved as from
the date mentioned in the notice as the date of dissolution, or, if no
date is mentioned, as from the date of the communication of the notice.

33. (1) Subject to any agreement between the partners, eVery bissolution by
partnership is dissolved as regards all the partners by the death or bnkruptey,death, or
bankruptey of any partner. i

(11) A partnership may, at the option of the other partners,
be dissolved if any partner suffers his share of the partnership property
to be charged under this Act for his separate debt.

34. A partnership is in every case dissolved by the happening pisolution by
of any event which makes it unlawful for the business of the firm to e e a0
be carried on, or for the members of the firm to carry it on in partner-
ship.

35. On application by a partner the Court may decrec a Dissolution by the
dissolution of the partnership in any of the following cases :— Canys.

() When a partner has been declared in accordance with law
to be of unsound mind and incapable of managing his
affairs, oris shown to the satisfaction of the Court to be of
permanently unsound mind, in either of which cases the
application may be made as well on behalf of that partner
by his committee or next friend or person having title to
intervene as by any other partner.

(b)) When a partner, other than the partner suing, becomes in
any other way permanently incapable of performing his part
of the partnership contract.

(¢) When a partner, other than the partner suing, has been
cuilty of such conduct as, in the opinion of the Court,
regard being had to the nature of the business, is caleulated
to prejudicially affect the carrying on of the business.

(d) When a partner, other than the party suing, wilfully or
persistently commits a breach of the partnership agreement,
or otherwise so conducts himself in matters relating to the
partnership business that it is not reasonably practicable for
the other partner or partners to carry on the business in
partnership with him.

(¢) When the business of the partnership can only be carried on
at a loss.

(/) Whenever in any case circumstances have arisen which, in
the opinion of the Court, render it just and equitable that
the partnership be dissolved.

36. (1) When a person deals with a firm after a change in its Rights of persons
constitution, he is entitled to treat all apparent members of the old dea,linta' with ﬁﬂtn
firm as still being members of the firm until he has notice of the rompers ot firm,
change.

(1) An advertisement in the G'azefte and in at least ome
newspaper circulating in Sydney and one newspaper circulating in
the district in which the firm carries on business shall be notice as to
persons who had not dealings with the firm before the date of the
dissolution or change so advertised.

(1r1) The estate of a partner who dies, or who becomes
bankrupt, or of a partner who, not having been known to the person
dealing with the firm to be a partner, retires from the firm, is not
liable for partnership debts contracted after the date of the death,
bankruptey, or retirement respectively.

37.
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Right of partners to 37. On the dissolution of a partnership or retirement of a

Hobly diseolution. oSN any partner may publicly notify the same, and may require
the other partner or partners to concur for that purpose in all
necessary and proper acts, if any, which cannot be done without his
or their concurrence.

Continuing authority 38. After the dissolution of a partnership the authority of each

gig;:’g’}e”w?ifl‘(’;hf’g“_fl'p_ partner to bind the firm, and the other rights and obligations of the
partners continue, notwithstanding the dissolution, so far as may be
necessary to wind up the affairs of the partnership, and to complete
transactions begun but unfinished at the time of the dissolution, but
not otherwise : Provided that the firm is in no case bound by the acts of a
partner who has become bankrupt ; but this proviso does not effect
the liability of any person who has, after the bankruptey, represented
himself or knowingly suffered himself to be vepresented as a partner
of the bankrupt.

Rights of partners to 39. On the dissolution of a partnership every partner is entitled,

application of it - ' SO

partnership property. 8 against the other partners in the firm, and all persons claiming
through them in respect of their interests as partners, to have the
property of the partnership applied in payment of the debts and
liabilities of the firm, and to have the surplus assets after such pay-
ment applied in payment of what may be due to the partners
respectively after deducting what may be ‘due from them as partners
to the firm; and for that purpose any partner or his representatives
may, on the termination of the partnership, apply to the Court to
wind up the business and affairs of the firm,

Apportionment of 40. Where one partner has paid a premium to another on
premium when L . " sl o S L . chin ia
partucrshin entering into a partnership for a fixed term, and the partnership is
grem{ltudrely dissolved before the expiration of that term otherwise than by the
1s8olved.

death of a partner, the Court may order the repayment of the
premium, or of such part as it thinks Just, having regard to the terms
of the partnership contract, and to the length of time during which
the partnership as continued ; unless—

(@) the dissolution is, in the judgement of the Court, wholly or
chiefly due to the misconduct of the partner who paid the
premium, or

(6) the partnership has heen dissolved by an agreement containing
no provision for a return of any part of the premium.

Rights whero 41. Where a partnership contract is rescinded on the ground of

For paverip dimalval (e e misrepresentation of one of the parties thereto, the

misrepresentation.  party entitled to rescind is, without prejudice to any other right,
entitled—

(@) to a lien on, or right of retention of, the surplus of the
partnership assets, after satisfying the partnership liabilities,
for any sum of money paid by him for the purchase of a
share in the partnership and for any capital contributed by
him ; and is

(0) to stand in the place of the creditors of the firm for any pay-
ments made by him in respect of the partnership liabilities ;
and

(¢) to be indemnified by the person guilty of the fraud or making
the representation against all the debts and liabilities of the
firm.

Right of outgoing 42. (1) Where any member of a firm has died, or otherwise
T :‘;mffe”g’r‘:ﬁts ccased to be a partner, and the surviving and continuing partners carry
made after dissolu- 0N the business of the firm with its capital or assets without any final
i settlement of accounts as between the firm and the outgoing partner,
or his estate, then, in the absence of any agreement to the contrary,
the outgoing partner or his estate is entitled, at the option of himself

or
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or his representatives, to such share of the profits made since the disso-
lution as the Court may find to be attributable to the use of his share
of the partnership assets, or to interest at the rate of six per centum
per annum on the amount of his share of the partnership assets.
(r1) Provided that where, by the partnership contract, an
option is given to surviving or continuing partners to purchase the
interest of a deceased or outgoing partner, and that option is duly
exercised, the estate of the deceased partner, or the outgoing partner
or his estate, as the case may be, is not entitled to any further or other
share of profits ; but if any partner assuming to act in exercise of
the option does not in all material respects comply with the terms
thereof, he is liable to account under the foregoing provisions of this
section.
43. Subject to any agreement between the partners, the amount Retiring or deceased
due from surviving or continuing partners to an outgoing partner, or Pripers share fo i
the representatives of a deceased partner, in respect of the outgoing or
deceased partner’s share, is a debt accruing at the date of the dissolu-
tion or death.
44. In settling accounts between the partners after a dissolution Rule for distribution
of partnership, the following rules shall, subject to any agreement, be ik o e
ObSGI‘VGd,—— accounts.
(a) Losses, including losses and deficiencies of capital, shall be
paid first out of profits, next out of capital, and lastly, if
necessary, by the partners individually in the proportion in
which they were entitled to share profits.
(b) The assets of the firm, including the sums, if any, contributed
by the partners to make up losses or deficiencies of capital,
shall be applied in the following manner and order :—
1. In paying the debts and liabilities of the firm to persons who
are not partners therein.
2. In paying to each partner ratably what is due by the firm
to him for advances as distinguished from capital.
3. In paying to each partner ratably what is due from the
firm to him in respect of capital.
4. The ultimate residue, if any, shall be divided among the
partners in the proportion in which profits are divisible.

Supplemental.

45. In this Act unless the contrary intention appears— Definition of “Court”
The expression “ Court”” includes every Court and Judge having W o
jurisdiction in the case.
The expression ¢ business ” includes every trade, occupation, or
profession.

46. The rules of equity and of common law applicable to Saving for rules of
partnership shall continue in force except so far as they are inconsistent f* e
with the express provisons of this Act.

47. The Act thirtieth Victoria number fourteen is hereby Repeal of
repealed. 30 Vie. No. 14.

48. This Act may be cited as the “ Partnership Act, 1892.” Short title.

By Authority : CHARLES PoTTER, Government Printer, Sydney, 1892.

[94.]







I Certify that this PuBLIC BILL, which originated in the LEGISLATIVE ASSEMBLY, has finally
passed the LEGISLATIVE COUNCIL and ¢the LEGISLATIVE ASSEMBLY of NEW SOUTH W ALES,

Legislative Assembly Chamber, F. W. WEBB,
Sydney, 15 February, 1892, Clerk of Legislative Assembly.

PDelv Soutly Wales,
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No. XI1.

An Act to declare and amend the law of Partnership.
[Assented to, 20th February, 1892.]

V HEREAS it is egpedient to declare and amend the law of Preamble.
Partnership: Be it therefore enacted by the Queen’s Most
ixcellent Majesty, by and with the advice and consent of the
Legislative Council and Legislative Assembly of New South Wales in
Parliament assembled, and by the authority of the same, as follows :—

Nature of Partnership.

1. (1) Partnership is the relation which exists between persons Definition of
carrying on a business in common with a view of profit. i e,
(1rr) But the relation between members of any company or

association which is—

(a) Registered as a company under the ¢ Companies Act” or any
other Act of Parliament for the time being in force and
relating to the registration of joint stock companies; or

(b) Formed or incorporated by or in pursuance of any other Act
of Parliament or Letters Patent or Royal Charter

is not a Partnership within the meaning of this Aet.

I have examined this Bill, and find it to correspond in all respects with the Bill
as finally passed by both Houses.
NINTAN MELVILLE,
Chairman of Oommittees of the Legislative Assembly.
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2. In determining whether a partnership does or does not exist,
regard shall be had to the following rules :—

(1) Joint tenancy, tenancy in common, joint property, or part
ownership does not of itself create a partnership as to any-
thing so held or owned, whether the tenants or owners do or
do not share any profits made by the use thereof.

(1) The sharing of gross returns does not of itself create a partner-
ship, whether the persons sharing such returns have or have
not a joint or common right or interest in any property from
which or from the use of which the returns are derived.

(11x) The receipt by a person of a share of the profits of a business
is prima facie evidence that he is a partner in the business,
but the receipt of such a share, or of a payment contingent
on, or varying with the profits of a busines does not of itself
make him a partner in the business; and in particular—

(¢) The receipt by a person of a debt or other liquidated demand

by instalments or otherwise out of the accruing profits of a
business does not of itself make him a partner in the
business or liable as such :

() A contract for the remuneration of a servant or agent of a

person engaged in a business by a share of the profits of
the business does not of itself make the servant or agent a

. . . D
partner in the business or liable as such :

(¢) A person being the widow or child of a deceased partner,

and receiving by way of annuity a portion of the profits
made in the business in which the deceased person was a
partner, is not by reason only of such receipt a partner in
the business or liable as such :

(d) The advance of money by way of loan to a person engaged

or about to engage in any business on a contract with that
person, that the lender shall receive a rate of interest vary-
ing with the profits, or shall receive a share of the profits
arising from carrying on the business, doesnot of itself make
the lender a partner with the person or persons carrying
on the husiness or liable as such: Provided that the con-
tract is in writing and signed by or on behalf of all the
parties thereto :

(e) A person receiving by way of annuity or otherwise a portion

of the profits of a business in consideration of the sale by
him of the goodwill of the business is not by reason only
of such receipt a partner in the business or liable as such.

3. In the event of any person to whom money has been advanced
by way of loan upon such a contract as is mentioned in the last foregoing
section, or of any buyer of a goodwill in consideration of a share of
the profits of the business being adjudged a bankrupt, entering into an
arrangement to pay his creditors less than twenty shillings in the
pound, or dying in insolvent circumstances, the lender of the loan shall
not be entitled to recover anything in respect of his loan, and the
seller of the goodwill shall not be entitled to recover anything in
respect of the share of profits contracted for, until the claims of the
other creditors of the borrower or buyer for valuable consideration in
money or money’s worth have been satisfied.

4. Persons who have entered into partnership with one another
are for the purpose of this Act called collectively a firm, and the name
under which their business is carried on is called the firm-name.

Relation of partners to persons dealing with them.

5. Every partner is an agent of the firm and his other partners
for the purpose of the business of the partnership; and the acts of
every partner who does any act for carrying on in the usual way

business

l',_qx“.ﬁ—-q‘
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business of the kind carried on by the firm of which he is a member,
binds the firm and his partners, unless the partner so acting has in
fact no authority to act for the firm in the particular matter, and the
person with whom he is dealing either knows that he has no authority,
or does not know or believe him to be a partner.

6. An act or instrument relating to the business of the firm, Partners bound by
and done or executed in the firm-name, or in any other manner, show- jos o0 behalf of
ing an intention to bind the firm by any person thereto authorised,
whether a partner or not, is binding on the firm and all the partners :
Provided that this section shall not affect any general rule of law relating
to the execution of deeds or negotiable instruments. :

7. Where one partner pledges the credit of the firm for a Partner using credit

5 ) . of firm for private

purpose apparently not connected with the firm’s ordinary course of e,
business, the firm is not bound unless he is in fact specially authorised
by the other partners; but this section does not affect any personal
liability incurred by an individual partner.

8. Ifit has been agreed between the partners that any restrictions Effect of notice that
shall be placed upon the power of any one or more of them to bind g:glng%;“a‘;isbgf
the firm, no act done in contravention of the agreement is binding on partner.
the firm with respect to persons having notice of the agreement.

9. Every partner in a firm is liable jointly with the other partners wiability of partner.
for all debts and obligations of the firm incurred while he is a partner ;
and after his death his estate is also severally liable in a due course
of administration for such debts and obligations so far as they remain
unsatisfied, but subject to the prior payment of his separate debts.

10. Where by any wrongful act or omission of any partner Liability of the firm
acting in the ordinary course of the business of the firm, or with the for wrongs.
authority of his co-partners, loss or injury is caused to any person not
being a partner of the firm, or any penalty is incurred, the firm is
liable therefore to the same extent as the partner so acting or omitting
to act.

11. In the following cases, namely :

(@) Where one partner acting within the scope of his apparent Misapplication of
authority receives the money or property of a third person TeRoy 3% property
and misapplies it ; and custody of the firm.

() When a firm in the course of its business receives money or
property of a third person, and the money or property so
received is misapplied by one or more of the partners while it
is in the custody of the firm ;

the firm is liable to make good the loss.

12. Hvery partner is liable jointly with his co-partners and also Liability for wrongs
severally for everything for which the firm while he is a partner therein ioint and several.
becomes liable under either of the two last preceding sections.

13. If a partner being a trustee improperly employs trust Improper employ-
property in the business or on account of the partnership, no other I’f‘r‘;‘;)ift;tg‘:tpartn"_
partner is liable for the trust property to the persons beneficially ship purposes.
interested therein :

Provided as follows :—

(1) This section shall not affect any liability incurred by any
partner by reason of his having notice of a breach of trust;
and

(11) Nothing in this section shall prevent trust money from being
followed and recovered from the firm if still in its possession
or under its control.

14. (1) Every one who by words spoken or written, or by Percons liable by
conduct represents himself, or who knowingly suffers himself to be “belding out.”
represented as a partner in a particular firm, is liable as a partner
to any one who has on the faith of any such representation given
credit to the firm, whether the representation has or has not been made

or
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or communicated to the person so giving credit by or with the know-
ledge of the apparent partner making the representation or suffering
it to be made.

(11) Provided that where after a partner’s death the partner-
ship business is continued in the old firm-name, the continued use of
that name or of the deceased partner’s name as part thereof shall not
of itself make his executors or administrators’ estate or effects liable
for any partnership debts contracted after his death.

15. An admission or representation made by any partner

concerning the partnership affairs; and in the ordinary course of its
business, is evidence against the firm.

16. Notice to any partner who habitually acts in the partner-
ship business of any matter relating to partnership affairs operates as
notice to the firm, except in the case of a fraud on the firm committed
by or with the consent of that partner.

17. (1) A person who is admitted as a partner into an existing
firm does not thereby become liable to the creditors of the firm for
anything done before he became a partner.

(r1) A partner wbo retires from a firm does not thereby
cease to be liable for partnership debt and obligation incurred before
his retirement.

(111) A retiring partner may be discharged from any existing
liabilities by an agreement to that effect between himself and the
members of the firm as newly constituted and the creditors, and this
agreement may be either expressed or inferred as a fact from the course
of dealing between the creditors and the firm as newly constituted.

18. A continuing guaranty or cautionary obligation given
either to a firm or to a third person in respect of the transactions of a
firm is, in the absence of agreement to the contrary, revoked as to
future transactions by any change in the constitution of the firm to
which, or of the firm in respect of whose transactions, the guaranty or
obligation was given.

Relations of partners to one another.

19. The mutual rights and duties of partners, whether ascer-
tained by agreement or defined by this Act, may be varied by the
consent of all the partners, and such consent may be either expressed
or inferred from a course of dealing.

920. (1) All property, and rights and interests in property,
originally brought into the partnership stock or acquired, whether by
purchase or otherwise, on account of the firm, or for the purposes and
in the course of the partnership business, are called in this Act partner-
ship property, and must be held and apnlied by the partners exclusively
for the purposes of the partnership, and in accordance with the partner-
ship agreement.

(11) Provided that the legal estate or interest in any land
which belongs to the bartnership shall devolve according to the nature
and tenure thereof, and the general rules of law thereto applicable,
but in trust so far as is necessary for the persons beneficially interested
in the land under this section.

(rir) Where co-owners of an estate or interest in any land,
not being itself partnership property, are partners as to profits made
by the use of that land or estate, and purchase other lands and estate
out of the profits to be used in like manner, the land or estate so pur-
chased belongs te them, in the absence of an agreement to the
contrary, not as partners, but as co-owners for the same respective
estates and interests as are held by them in the land or estate first-
mentioned at the date of the purchase.

21.
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21. Unless the contrary intention appears, property bought with Properts bought with
money belonging to the firm is deemed to have been bought on StRcalip Soney.
account of the firm.

22. Where land or any heritable interest therein has become Conversion into

" st n o R e . o , personal estate of
partnership property, it shall, unless the contrary intention appears, ‘bc A Lyl O
treated as between the partners (including the rvepresentatives of a ship property.
deceased partner), and also as between the heirs of a deceased partner
and his executors or administrators as personal or movable and not
real or heritable estate.

23. (1) After the commencement of this Act a writ of execution Procedure against
shall not issue against any partnership property except on a judgment }’)2:,'1f°fffl{‘jj“ﬂ‘;‘g;er,s
against the firm. separate judgment

(11) The Supreme Courtor a Judge thereof, may,on theappli- *°*
cation by summons of any judgment creditor of a partner, make an
order charging that partner’s interest in the partnership property and
profits with payment of the amount of the judgment debt and interest
thereon and may by the same or a subsequent order appoint a receiver
of that partner’s share of profits (whether already declaved or accruing),
and of any other money which may be coming to him in respect of the
partnership, and direct all accounts and inquiries, and give all other
orders and directions which might have been directed or given if the
charge had been made in favour of the judgment creditor by the partner,
or which the circumstances of the case may require.

(rir) The other partner or partners shall be at liberty at any
time to redeem the interest charged, or in the case of a sale being
directed to purchase the same. :

24. The interests of partners in the partnership property and Rulesas to the
their rights and duties in relation to the partnership shall be deter- ‘P’;tr‘i‘;fi: *;ﬁgj‘i;‘ﬂ:f
mined, subject to any agreement expressed or implied between the specialagreement.

partners, by the following rules :—

(1) All the partners are entitled to share equally in the capital
and profits of the business, and must contribute equally
towards the losses whether of capital or otherwise sustained by
the firm.

(11) The firm must indemnify every partner in respect of payment
made and personal liabilities incurred by him.

(@) In the ordinary and proper conduct of the business of the
firm; or

() In orabout anything necessarily done for the preservation
of the business or property of the firm.

(111) A partner making, for the purpose of the partnership, any
actual payment or advance beyond the amount of capital
which he has agreed to subscribe is entitled to interest at the
rate of seven per centum per annum from the date of the pay-
ment or advances.

(1v) A partner is not entitled before the ascertainment ol profits
to interest on the capital subscribed by him.

(v) Every partner may take part in the management of the
partnership business.

(vi) No partner shall be entitled to remuneration for acting in
the partnership business.

(vir) No person may be introduced as a partner without the con-
sent of all existing partners.

(virr) Any difference arising as to ordinary matters connected
with the partnership business may be decided by a majority
of partners, but no change may be made in the nature of the
partnership business without the consent of all existing
partners.

(1x)
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. order charging that partner’s interest in the partnership property and
L ) profits with payment of the amount of the judgment debt and interest
thereon and may by the same or a subsequent order appoint a receiver
of that partner’s share of profits (whether already declared or accruing),
and of any other money which may be coming to him in respect of the
partnership, and direct all accounts and inquiries, and give all other
orders and directions which might have been directed or given if the
charge had been made in favour of the judgment creditor by the partner,
or which the circumstances of the case may require.
(rir) The other partner or partners shall be at liberty at any
time to redeem the interest charged, or in the case of a sale being
directed to purchase the same. .

24. The interests of partners in the partnership property and Rulesas to the
their rights and duties in relation to the partnership shall be deter- ;’;ﬁ’fjﬁ: ‘;E‘&J‘ix{g’f
mined, subject to any agreement expressed or implied between the specialagreement.
partners, by the following rules :—

(1) All the partners are entitled to share equally in the capital
and profits of the business, and must contribute equally
towards the losses whether of capital or otherwise sustained by
the firm.

(1r) The firm must indemnify every partnerin respect of payment
made and personal liabilities incurred by him.

(¢) In the ordinary and proper conduct of the business of the

firm; or

() In orabout anything necessarily done for the preservation

of the business or property of the firm.

(111) A partner making, for the purpose of the partnership, any

. actual payment or advance beyond the amount of capital |
which he has agreed to subscribe is entitled to interest at the |
rate of seven per centum per annum from the date of the pay-
ment or advances.

2 (1v) A partner is not entitled before the ascertainment ol profits
to interest on the capital subscribed by him.

(v) Every partner may take part in the management of the
partnership business.

b (vi) No partner shall be entitled to remuneration for acting in
the partnership business.

(vir) No person may be introduced as a partner without the con-
sent of all existing partners.

(virr) Any difference arising as to ordinary matters connected
with the partnership business may be decided by a majority
of partners, but no change may be made in the nature of the
partnership business without the consent of all existing
partners.

(1)
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(1x) The partnership books are to be kept at the place of business
of the partnership (or the principal place, if there is more
than one), and every partner may, when he thinks fit, have
access to and inspect and copy any of them.

25. No majority of the partners can expel any partner unless a
power to do so has been conferred by express agreement between the
partners.

26. (1) Where no fixed term has been agreed upon for the
duration of the partnership, any partner may determine the partnership
at any time on giving notice of his intention so to do to all the other
partners.

(1) Where the partnership has originally been constituted
by deed, a notice signed by the partner giving it, shall be sufficient
for this purpose.

27. (1) Where a partnership entered into for a fixed term is
continued after the term has expired, and without any express new
agreement, the rights and duties of the partners remain the same as
they were at the expiration of the term, so far as is consistent with the
incidents of a partnership at will.

(1r) A continuance of the business by the partners or such of
them as habitually acted therein during the term without any
settlement or liquidation of the partnership affairs, is presumed to be a
continuance of the partnership.

28. Partners are bound to render true accounts and full
information of all things affecting the partnership to any partner or
his legal representatives.

29. (1) Every partner must account to the firm for any benefit
derived by him without the consent of the other partners from any
transaction concerning the partnership, or for any use by him of the
partnership property, name, or business connexion.

(1) This section applies also to transactions undertaken
after a partnership has been dissolved by the death of a partner, and
before the affairs thereof have been completely wound up, either by
any surviving partner or by the representatives of the deceased partner.

30. If a partner, without the consent of the other partners,
carries on any business of the same nature as and competing with that
of the firm, he must account for and pay over to the firm all profits
made by him in that business.

3L. (1) An assignment by any partner of his share in the
partnership, either absolute or by way of mortgage or redeemable charge,
does not, as against the other partners, entitle the assignee during the
continuance of the partnership, to interfere in the management or
administration of the partnership business or affairs, or to require any
account of the partnership transactions, or to inspect the partnership
books, but entitles the assignee only to receive the share of profits to
which the assigning partner would otherwise be entitled, and the
assignee must accept the account of profits agreed to by the partners.

(11) In case of a dissolution of the partnership, whether
as respect all the partners, or as respects the assigning partner, the
assignee is entitled to receive the share of the partnership assets to which
the assigning partner is entitled as between himself and the other
partners, and for the purpose of ascertaining that share, to an account
as from the date of the dissolution.

Dissolution of Partnership and its consequences.
32. Subject to any agreement between the partners, a partner-
ship is dissolved—
(@) If entered into for a fixed term, by the expiration of that term

(®)
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(¢) If entered into for a single adventure or undertaking, by the
termination of that adventure or undertaking :

(¢) If entered into for an undefined time, by any partner giving
notice to the other or others of his intention to dissolve the
partnership.

In the last-mentioned case the partnership is dissolved as from
the date mentioned in the notice as the date of dissolution, or, if no
date is mentioned, as from the date of the communication of the notice.

33. (1) Subject to any agreement between the partners, €VerY Dissolution by
partnership is dissolved as regards all the partners by the death or e Ko
bankruptcy of any partner. )

(1) A.partnership may, at the option of the other partners,
be dissolved if any partner suffers his share of the partnership property
to be charged under this Act for his separate debt.

34. A partnership is in every case dissolved by the happening pissolution by
of any event which makes it unlawful for the business of the firm to i o b
be carried on, or for the members of the firm to carry it on in partner-* ©
ship. 5
¥ 35. On application by a partner the Court may decree a Dissolution by the
dissolution of the partnership in any of the following cases :— St

(¢) When a partner has been declared in accordance with law
to be of unsound mind and incapable of managing his
affairs, oris shown to the satisfaction of the Court to be of
permanently unsound mind, in either of which cases the
application may be made as well on behalf of that partner
by his committee or next friend or person having title to
intervene as by any other partner.

(6) When a partner, other than the partner suing, becomes in
any other way permanently incapable of performing his part
of the partnership contract.

(¢) When a partner, other than the partner suing, has been
guilty of such conduct as, in the opinion of the Court,
regard being had to the nature of the business, is calculated
to prejudicially affect the carrying on of the business.

(d) When a partner, other than the party suing, wilfully or
persistently commits a breach of the partnership agreement,
or otherwise so conducts himself in matters relating to the
partnership business that it is not reasonably practicable for
the other partner or partners to carry on the business in
partnership with him.

(¢) When the business of the partnership can only be carried on
at a loss.

(/) Whenever in any case circumstances have arisen which, in
the opinion of the Court, render it just and equitable that
the partnership be dissolved.

36. (1) When a person deals with a firm after a change in its Rights of persons
constitution, he is entitled to treat all apparent members of the old dealing with firm

. . < . . against apparent
firm as still being members of the firm until he has notice of the s *Pheent
change.

(1) An advertisement in the Gazette and in at least one
newspaper circulating in Sydney and one newspaper circulating in
the district in which the firm carries on business shall be notice as to
persons who had not dealings with the firm before the date of the
dissolution or change so advertised.

(rzr) The estate of a partner who dies, or who becomes
bankrupt, or of a partner who, not having been known to the person
dealing with the firm to be a partner, retires from the firm, is not
liable for partnership debts contracted after the date of the death,
bankruptey, or retirement respectively. q

37.
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37. On the dissolution of a partnership or retirement of a
partner any partner may publicly notify the same, and may require
the other partner or partners to concur for that purpose in all
necessary and proper acts, if any, which cannot be done without his
or their concurrence.

38. After the dissolution of a partnership the authority of each
partner to bind the firm, and the other rights and obligations of the
partners continue, notwithstanding the dissolution, so far as may be
necessary to wind up the affairs of the partnership, and to complete
transactions begun but unfinished at the time of the dissolution, but
not otherwise: Provided that the firm is in no case hound by the acts of a
partner who has become bankrupt; but this proviso does not effect
the liability of any person who has, after the bankruptcy, represented
himself or knowingly suffered himself to be vepresented as a partner
of the bankrupt.

39. On the dissolution of a partnership every partner is entitled,
as against the other partners in the firm, and all persons claiming
through them in respect of their interests as partners, to have the
property of the partnership applied in payment of the debts and
liabilities of the firm, and to have the surplus assets after such pay-
ment applied in payment of what may be due to the partners
respectively after deducting what may be due from them as partners
to the firm; and forthat purpose any partner or his representatives
may, on the termination of the partnership, apply to the Court to
wind up the business and affairs of the firm.

40. Where one partner has paid a premium to another on
entering into a partnership for a fixed term, and the partnership is
dissolved before the expiration of that term otherwise than by the
death of a partner, the Court may order the repayment of the
premium, or of such part as it thinks just, having regard to the terms
of the partnership contract, and to the length of time during which
the partnership as continued ; unless—

(@) the dissolution is, in the judgement of the Court, wholly or
chiefly due to the misconduct of the partner who paid the
premium, or

() the partnership has been dissolved by an agreement containing
no provision for a return of any part of the premium.

41. Where a partnership contract is rescinded on the ground of
the fraud or misrepresentation of one of the parties thereto, the
party entitled to rescind is, without prejudice to any other right,
entitled—

(@) to a lien on, or right of retention of, the surplus of the
partnership assets, after satisfying the partnership liabilities,
for any sum of money paid by him for the purchase of a
share in the partnership and for any capital contributed by
him ; and is

(8) to stand in the place of the creditors of the firm for any pay-
ments made by him in respect of the partnership liabilities ;
and

(¢) to be indemnified by the person guilty of the fraud or making
the representation against all the debts and liabilities of the
firm.

42. (1) Where any member of a firm has died, or otherwise
ceased to be a partner, and the surviving and continuing partners carry
on the business of the firm with its capital or assets without any final
settlement of accounts as between the firm and the outgoing partner,
or his estate, then, in the absence of any agreement to the contrary.
the outgoing partner or his estate is entitled, at the option of himself

ar
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or his representatives, to such share of the profits made since the disso-
lution as the Court may find to be attributable to the use of his share
of the partnership assets, or to interest at the rate of six per centum
per annum on the amount of his share of the partnership assets.

(r1) Provided that where, by the partnership contract, an
option is given to surviving or continuing partners to purchase the
interest of a deceased or outgoing partner, and that option is duly
exercised, the estate of the deceased partner, or the outgoing partner
or his estate, as the case may be, is not entitled to any further or other
share of profits ; but if any partner assuming to act in exercise of
the option does not in all material respects comply with the terms
thereof, he is liable to account under the foregoing provisions of this
section.

43. Subject to any agreement between the partners, the amount Retiring or deceased
due from surviving or continuing partners to an outgoing partner, or Purtners share to be
the representatives of a deceased partner, in respect of the outgoing or
deceased partner’s share, is a debt accruing at the date of the dissolu-
tion or death.

44. In settling accounts between the partners after a dissolution Rule for distribution
of partnership, the following rules shall, subject to any agreement, be °F ssets on final
ObSGI’VGd,-— accounts.

() Losses, including losses and deficiencies of capital, shall be
paid first out of profits, next out of capital, and lastly, if
necessary, by the partners individually in the proportion in
which they were entitled to share profits.

(b) The assets of the firm, including the sums, if any, contributed
by the partners to make up losses or deficiencies of capital,
shall be applied in the following manner and order :—

1. In paying the debts and liabilities of the firm to persons who

are not partners therein.

2. In paying to each partner ratably what is due by the firm

to him for advances as distinguished from capital.

3. In paying to each partner ratably what is due from the

firm to him in respect of capital.

4. The ultimate residue, if any, shall be divided among the

partners in the proportion in which profits are divisible.

Supplemental.

45. In this Act unless the contrary intention appears— Definition of “Court”
The expression “ Court” includes every Court and Judge having and “business.”
jurisdiction in the case.
The expression *“ business ”’ includes every trade, occupation, or
profession.

46. The rules of equity and of common law applicable to Saving for rules of
partnership shall continue in force except so far as they are inconsistent {1uit ard common
with the express provisons of this Act.

47. 'Ihe Act thirtieth Vietoria number fourteen is hereby Repeal of
repealed. 30 Vie. No. 14.

48. This Act may be cited as the ¢ Partnership Act, 1892.”

Short title.

In the name and on the behalf of Her Majesty I assent to this Act.

JERSEY.
Government House,

20¢1 February, 1892.
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No. XII.

An Act to declare and amend the law of Partnership.
[ Assented to, 20th February, 1892.]

‘/ HEREAS it is expedient to declare and amend the law of Preamble.
Partnership: Be it therefore enacted by the Queen’s Most
Iixcellent Majesty, by and with the advice and consent of the
Legislative Council and Legislative Assembly of New South Wales in
Parliament assembled, and by the authority of the same, as follows :—

Nature of Partnership.

1. (1) Partnership is the relation which exists between persons Definition of
carrying on a business in common with a view of profit. s
(1r) But the relation between members of any company or

association which is—

(«) Registered as a company under the ““ Companies Act” or any
other Act of Parliament for the time being in force and
relating to the registration of joint stock companies; or

(0) Formed or incorporated by or in pursuance of any other Act
of Parliament or Letters Patent or Royal Charter

is not a Partnership within the meaning of this Act.

1 have examined this Bill, and find it to correspond in all respecls with the Bill
as finally passed by both Houses.

NINIAN MELVILLE,
Chairman of Comivittees of the Legislative Assembly.
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2. In determining whether a partnership does or does not exist,

regard shall be had to the following rules :—

(1) Joint tenancy, tenancy in common, joint property, or part
ownership does not of itself create a partnership as to any-
thing so held or owned, whether the tenants or owners do or
do not share any profits made by the use thereof.

(11) The sharing of gross returns does not of itself create a partner-
ship, whether the persons sharing such returns have or have
not a joint or common right or interest in any property from
which or from the use of which the returns are derived.

(111) The receipt by a person of a share of the profits of a business
is prima facie evidence that he is a partner in the business,
but the receipt of such a share, or of a payment contingent
on, or varying with the profits of a busines does not of.itself
make him a partner in the business ; and in particular—

(@) The receipt by a person of adebt or other liquidated demand
by instalments or otherwise out of the accruing profits of a
business does not of itself make him a partner in the
business or liable as such :

(b) A contract for the remuneration of a servant or agent of a
person engaged in a business by a share of the profits of
the business does not of itself make the servant or agent a
partner in the business or liable as such:

(¢) A person being the widow or child of a deceased partner,
and receiving by way of annuity a portion of the profits
made in the business in which the deceased person was a
partner, is not by reason only of such receipt a partner in
the business or liable as such :

(d) The advance of money by way of loan to a person engaged
or about to engage in any business on a contract with that
person, that the lender shall receive a rate of interest vary-
ing with the profits, or shall receive a share of the profits
arising from carrying on the business, does not of itself make
the lender a partner with the person or persons carrying
on the business or liable as such : Provided that the con-
tract is in writing and signed by or on behalf of all the
parties thereto :

(¢) A person receiving by way of annuity or otherwise a portion
of the profits of a business in consideration of the sale by
him of the goodwill of the business is not by reason only
of such receipt a partner in the business or liable as such.

3. In the event of any person to whom money has been advanced

by way of loan upon such a contract as is mentioned in the last foregoing
section, or of any buyer of a goodwill in consideration of a share of
the profits of the business being adjudged a bankrupt, entering into an
arrangement to pay his creditors less than twenty shillings in the
pound, or dying in insolvent circumstances, the lender of the loan shall
not be entitled to recover anything in respect of his loan, and the
seller of the goodwill shall not be entitled to recover anything in
respect of the share of profits contracted for, until the claims of the
other creditors of the borrower or buyer for valuable consideration in
money or money’s worth have been satisfied.

4. Persons who have entered into partnership with one another

are for the purpose of this Act called collectively a firm, and the name
under which their business is carried on is called the firm-name.

Relation of partners to persons dealing with them.

5. Every partner is an agent of the firm and his other partners
for the purpose of the business of the partnership; and the acts of
every partner who does any act for carrying on in the usual way

business
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(6) If entered into for a single adventure or undertaking, by the
termination of that adventure or undertaking :

(¢) If entered into for an undefined time, by any partner giving
notice to the other or others of his intention to dissolve the
partnership.

In the last-mentioned case the partnership is dissolved as from
the date mentioned in the notice as the date of dissolution, or, if no
date is mentioned, as from the date of the communication of the notice. -

33. (1) Subject to any agreement between the partners, eVerY Dissolution by
partnership is dissolved as regards all the partners by the death or i S o
bankruptey of any partner. .

(Ir) A partnership may, at the option of the other partners,
be dissolved if any partner suffers his share of the partnership property
to be charged under this Act for his separate debt.

34. A partnership is in every case dissolved by the happening pissolution by
of any event which makes it unlawful for the business of the firm to N of partnee
be carried on, or for the members of the firm to carry it on in partner-
ship.

35. On application by a partner the Court may decree a Dissolution by the
dissolution of the partnership in any of the following cases :— Siomt,

(#) When a partner has been declared in accordance with law
to be of unsound mind and incapable of managing his
affairs, oris shown to the satisfaction of the Court to be of
permanently unsound mind, in either of which cases the
application may be made as well on behalf of that partner
by his committee or mnext friend or person having title to
intervene as by any other partner.

(b)) When a partner, other than the partner suing, becomes in
any other way permanently incapable of performing his part
of the partnership contract.

(¢) When a partner, other than the partner suing, has been
guilty of such conduct as, in the opinion of the Court,
regard being had to the nature of the business, is calculated
to prejudicially affect the carrying on of the business.

(d) When a partner, other than the party suing, wilfully or
persistently commits a breach of the partnership agreement,
or otherwise so conducts himself in matters relating to the
partnership business that it is not reasonably practicable for
the other partner or partners to carry on the business in
partnership with him.

(¢) When the business of the partnership can only be carried on
at a loss.

(/) Whenever in any case circumstances have arisen which, in
the opinion of the Court, render it just and equitable that
the partnership be dissolved.

36. (1) When a person deals with a firm after a change in its Rights of persons
constitution, he is entitled to treat all apparent members of the old dealing with firm

3 . . 5 i . against apparent
firm as still being members of the firm until he has notice of the Steabate o It

change.

(1) An advertisement in the Gazette and in at least one
newspaper circulating in Sydney and one newspaper circulating in
the district in which the firm carries on business shall be notice as to
persons who had not dealings with the firm before the date of the
dissolution or change so advertised.

(tr) The estate of a partner who dies, or who becomes
bankrupt, or of a partner who, not having been known to the person
dealing with the firm to be a partner, retives from the firm, is not
liable for partnership debts contracted after the date of the death,
bankruptey, or retirement respectively.

37.
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business of the kind carried on by the firm of which he is a member,
binds the firm and his partners, unless the partner so acting has in
fact no authority to act for the firm in the particular matter, and the
person with whom he is dealing either knows that he has no authority,
or does not know or believe him to be a partner.

6. An act or instrument relating to the business of the firm, Partners bound by
and done or executed in the firm-name, or in any other manner, show- jots o» bebalf of
ing an intention to bind the firm by any person thereto authorised,
whether a partner or not, is binding on the firm and all the partners :

Provided that this section shall not affect any general rule of law relating
to the execution of deeds or negotiable instruments.

7. Where one partner pledges the credit of the firm for a e i
purpose apparently not connected with the firm’s ordinary course of purmoges. © o
business, the firm is not bound unless he is in fact specially authorised
by the other partners; but this section does not affect any personal
liability incurred by an individual partner.

8. Ifit has been agreed between the partners that any restrictions Effect of notice that
shall be placed upon the power of any one or more of them to bind {;};umngg;“;gsbgf
the firm, no act done in contravention of the agreement is binding on partner.
the firm with respect to persons having notice of the agreement.

9. Every partner in a firm is liable jointly with the other partners Liabitity of partner.
for all debts and obligations of the firm incurred while he is a partner ;
and after his death his estate is also severally liable in a due course
of administration for such debts and obligations so far as they remain
unsatisfied, but subject to the prior payment of his separate debts.

10. Where by any wrongful act or omission of any partner Liability of the firm
acting in the ordinary course of the business of the firm, or with the for wrongs.
authority of his co-partners, loss or injury is caused to any person not
being a partner of the firm, or any penalty is incurred, the firm is
liable therefore to the same extent as the partner so acting or omitting
to act.

11. In the following cases, namely :

(@) Where one partner acting within the scope of his apparent Misapplication of
authority receives the money or property of a third person s B el
and misapplies it ; and custody of the firm.

(6) When a firm in the course of its business receives money or
property of a third person, and the money or property so
received is misapplied by one or more of the partners while it
is in the custody of the firm ;

the firm is liable to make good the loss.

12. Every partner is liable jointly with his co-partners and also Liability for wrongs
severally for everything for which the firm while heis a partner therein joint and several.
becomes liable under either of the two last preceding sections.

13. If a partner being a trustee improperly employs trust Improper employ-
property in the business or on account of the partnership, no other ;i’;teféyt§gjtpartner_
partner is liable for the trust property to the persons beneficially ship purposes.
interested therein :

Provided as follows :—

(r) This section shall not affect any liability incurred by any
partner by reason of his having notice of a breach of trust;
and

() Nothing in this section shall prevent trust money from being
followed and recovered from the firm if still in its possession
or under its control.

14. (1) Every one who by words spoken or written, or by Persons liable by
conduct represents himself, or who knowingly suffers himself to be “bolding out.”
represented as a partner in a particular firm, is liable as a partner
to any one who has on the faith of any such representation given
credit to the firm, whether the representation has or has not been made

or
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or communicated to the person so giving credit by or with the know-
ledge of the apparent partner making the representation or suifering
it to be made.

(11) Provided that where after a partner’s death the partner-
ship business is continued in the old firm-name, the continued use of
that name or of the deceased partner’s name as part thereof shall not
of itself make his executors or administrators’ estate or effects liable
for any partnership debts contracted after his death.

Admissions and 15. An admission or representation made by any partner
;f};ff;‘;:_‘at‘m’“ of concerning the partnership affairs, and in the ordinary course of its
business, is evidence against the firm.
Notice to acting _ 16. Notice to any partner who habitually acts in the partner-
e Mg gl business of any matter relating to partnership affairs operates as
notice to the firm, except in the case of a fraud on the firm committed
by or with the consent of that partner.
Liabilities of 17. (1) A person who is admitted as a partner into an existing b
‘g';cizg";;"rt”;;‘isf’“t' firm does not thereby become liable to the creditors of the firm for ' 0
anything done before he became a partner.

(1) A partner who retires from a firm does not thereby
cease to be liable for partnership debt and obligation incurred before
his retirement.

(1m1) A retiring partner may be discharged from any existing
liabilities by an agreement to that effect between himself and the
members of the firm as newly constituted and the creditors, and this
agreement may be either expressed or inferred as a fact from the course
of dealing between the creditors and the firm as newly constituted.

Revoeation of con- 18. A continuing guaranty or cautionary obligation given
et o s by either to a firm or to a third person in respect of the transactions of a
d firm is, in the absence of agreement to the contrary, revoked as to
future transactions by any change in the constitution of the firm to

which, or of the firm in respect of whose transactions, the guaranty or

obligation was given.

.

Relations of partuners to one another.

Variation by consent 19. The mutual rights and duties of partners, whether ascer-
of terms of partner- tained by agreement or defined by this Act, may be varied by the

ship. .
consent of all the partners, and such consent may be either expressed
or inferred from a course of dealing.
Partnership o020 (1) All property, and rights and interests in property,
property. originally brought into the partnership stock or acquired, whether by ¢

purchase or otherwise, on account of the firm, or for the purposes and

in the course of the partnership business, are called in this Act partner-

ship property, and must be held and applied by the partners exclusively Y
for the purposes of the partnership, and in accordance with the partner-

ship agreement.

(r1) Provided that the legal estate or interest in any land
which belongs to the partnership shall devolve according to the nature
and tenure thereof, and the general rules of law thereto applicable,

but in trust so far as is necessary for the persons beneficially interested
| in the land under this section.
| (rir) Where co-owners of an estate or interest in any land,
| not being itself partnership property, are partners as to profits made
| by the use of that land or estate, and purchase other lands and estate
| out of the profits to be used in like manner, the land or estate so pur-
chased belongs te them, in the absence of an agreement to the
contrary, not as partners, but as co-owners for the same respective
| estates and interests as are held by them in the land or estate first-
mentioned at the date of the purchase.

21.
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21. Unless the contrary intention appears, property bought with
money belonging to the firm is deemed to hd\'b been l)ouwht on
account of the in'm

22. Where land or any heritable interest therein has become
partnership property, it shall, unless the contrary intention appears, be
treated as between the partners (including the representatives of a
deceased partner), and also as between the heirs of a deceased partner
and his executors or administrators as personal or movable and not
real or heritable estate.

23. (1) After the commencement of this Act a writ of execution
shall not issue against any partnership property except on a judgment
against the firm.

(11) The Supreme Courtor a Judge thereof, may, on theappli-
cation by summons of any judgment creditor of a partner, make an
order charging that partner’s interest in the partnership property and
profits with p'\vmont of the amount of the judgment debt and interest
thereon and may by the same or a subsequent order appoint a receiver
of that partner’s s share of profits (whether already declaved or aceruing),
and of any other money which may be coming to him in r(‘spccf of the
partnership, and direc t all accounts and inquiries, and give all other
orders and directions which might have been directed or given if the
charge had been made in favour “of the judgment creditor b\' the partner,
or which the circumstances of the case may require.

(11r) The other partner or partners shall be at liberty at any
time to redeem the interest charged, or in the case of a sale belnﬁ’
directed to purchase the same.

24. The interests of partners in the partnership property and
their rights and duties in relation to the partnership shall be deter-
mined, sub]ect to any agreement expressed or implied between the
partners, by the followmg__; rules :—

(1) All the partners are entitled to share equally in the capital
and profits of the business, and must contribute equally
towards the losses whether of capital or otherwise sustained by
the firm.

(1x) The firm must indemnify every partnerin respect of payment
made and personal liabilities incurred by him.

(«) In the ordinary and proper conduct of the business of the
firm; or

(0) In or about anything necessarily done for the preservation
of the business or property of the firm.

(11r) A partner making, for the purpose of the partnership, any
actual payment or advance beyond the amount of calntal
which he has agreed to subseribe is entitled to interest at the
rate of seven per centum per annum from the date of the pay-
ment or advances.

(rv) A partner is not entitled before the ascertainment of profits
to interest on the capital subsecribed by him.

(v) Every partner may take part in the management of the
partnership business.

(vi) No partner shall be entitled to remuneration for acting in
the partnership business.

(vir) No person may be introduced as a partner without the con-
sent of all existing partners.

(vizz) Any difference arising as to ordinary matters connected
with the partnership business may be decided by a majority
of partners, but no change may be made in the nature of the
partnership business without the consent of all existing
partners.

(1x)

()¢

Preperty bought with
partnership money.

Conversion into
personal estate of
land held as partner-
ship property.

Procedure against
partnership pro-
perty for a partner’s
separate judgment
debt.

Rules as to the
interests and duty of
partners subject to
special agreement.
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(1x) The partnership books are to be kept at the place of business
of the partnership (or the principal place, if there is more
than one), and every partner may, when he thinks fit, have
access to and inspect and copy any of them.

25. No majority of the partners can expel any partner unless a
power to do so has been conferred by express agreement between the
partners.

26. (1) Where no fixed term has been agreed upon for the
duration of the partnership, any partner may determine the partnership
at any time on giving notice of his intention so to do to all the other
partners.

(11) Where the partnership has originally been constituted
by deed, a notice signed by the partner giving it, shall be sufficient
for this purpose.

27. (1) Where a partnership entered into for a fixed term is
continued after the term has expired, and without any express new
agreement, the rights and duties of the partners remain the same as
they were at the expiration of the term, so far as is consistent with the
incidents of a partnership at will.

(1r) A continuance of the business by the partners or such of
them as habitually acted therein during the term without any
settlement or liquidation of the partnership affairs, is presumed to be a
continuance of the partnership.

28. Partners are bound to render true accounts and full
information of all things affecting the partnership to any partner or
his legal representatives.

29. (1) Every partner must account to the firm for any benefit
derived by him without the consent of the other partners from any
transaction concerning the partnership, or for any use by him of the-
partnership property, name, or business connexion.

(1) This section applies also to transactions undertaken
after a partnership has been dissolved by the death of a partner, and
before the affairs thereof have been completely wound up, either by
any surviving partner or by the representatives of the deceased partner.

30. If a partner, without the consent of the other partners,
carries on any business of the same nature as and competing with that
of the firm, he must account for and pay over to the firm all profits
made by him in that business.

3L. (1) An assignment by any partner of his share in the
partnership, either absolute or by way of mortgage or redeemable charge,
does not, as against the other partners, entitle the assignee during the
continuance of the partnership, to interfere in the management or
administration of the partnership business or affairs, or to require any
account of the partnership transactions, or to inspect the partnership
books, but entitles the assignee only to receive the share of profits to
which the assigning partner would otherwise be entitled, and the
assignee must accept the account of profits agreed to by the partners.

(11) In case of a dissolution of the partnership, whether
as respect all the partners, or as respects the assigning partner, the
assignee is entitled to receive the share of the partnership assets to which
the assigning partner is entitled as between himself and the other
partners, and for the purpose of ascertaining that share, to an account
as from the date of the dissolution.

Dissolution of Partnership and its consequences.

32. Subject to any agreement between the partners, a partner-
ship is dissolved—
(@) If entered into for a fixed term, by the expiration of that term

(©)
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(6) If entered into for a single adventure or undertaking, by the
termination of that adventure or undertaking :

(¢) If entered into for an undefined time, by any partner giving
notice to the other or others of his intention to dissolve the
partnership.

In the last-mentioned case the partnership is dissolved as from
the date mentioned in the notice as the date of dissolution, or, if no
date is mentioned, as from the date of the communication of the notice. *

33. (1) Subject to any agreement between the partners, every bissolution by
partnership is dissolved as regards all the partners by the death or oo e s B
bankruptcy of any partner. o5

(rr) A partnership may, at the option of the other partners,
be dissolved if any partner suffers his share of the partnership property
to be charged under this Act for his separate debt.

34. A partnership is in every case dissolved by the happening pissolution by
of any event which makes it unlawful for the business of the firm to Wemlity of peringy:
be carried on, or for the members of the firm to carry it on in partner-
ship.

35. On application by a partner the Court may decree a Dissolution by the
dissolution of the partnership in any of the following cases :— s,

(¢) When a partner has been declared in accordance with law
to be of unsound mind and incapable of managing his
affairs, oris shown to the satisfaction of the Court to be of
permanently unsound mind, in either of which cases the
application may be made as well on behalf of that partner
by his committee or next friend or person having title to
intervene as by any other partner.

() When a partner, other than the partner suing, becomes in
any other way permanently incapable of performing his part
of the partnership contract.

() When a partner, other than the partner suing, has been
guilty of such conduct as, in the opinion of the Court,
regard being had to the nature of the business, is calculated
to prejudicially affect the carrying on of the business.

(d) When a partner, other than the party suing, wilfully or
persistently commits a breach of the partnership agreement,
or otherwise so conducts himself in matters relating to the
partnership business that it is not reasonably practicable for
the other partner or partners to carry on the business in
partnership with him.

() When the business of the partnership can only be carried on
at a loss.

(/) Whenever in any case circumstances have arisen which, in
the opinion of the Court, render it just and equitable that
the partnership be dissolved.

36. (1) When a person deals with a firm after a change in its Rights of persons
constitution, he is entitled to treat all apparent members of the old o Die
firm as still being members of the firm until he has notice of the mombersdf firm,
change.

(1) An advertisement in the Gazette and in at least one
newspaper circulating in Sydney and one newspaper circulating in
the district in which the firm carries on business shall be notice as to
persons who had not dealings with the firm before the date of the
dissolution or change so advertised.

(trx) The estate of a partner who dies, or who becomes
bankrupt, or of a partner who, not having been known to the person
dealing with the firm to be a partner, retires from the firm, is not
liable for partnership debts contracted after the date of the death,
bankruptey, or retirement respectively.

37.
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Right of partners to 37. On the dissolution of a partnership or retirement of a

notify dissolution. paptner any partner may publicly notify the same, and may require
the other partner or partners to concur for that purpose in all
necessary and proper acts, if any, which cannot be done without his
or their concurrence.

Continuing authority 38. After the dissolution of a partnership the authority of each

;’)ﬂ}("”f’;"wlfﬁl’“{’:ip partner to bind the firm, and the other rights and obligations of the
* partners continue, notwithstanding the dissolution, so far as may be
necessary to wind up the affairs of the partnership, and to complete
transactions begun but unfinished at the time of the dissolution, but
not otherwise : Provided that the firm is in no case bound by the acts of a
partner who has become bankrupt; but this proviso does not effect
the liability of any person who has, after the bankruptey, represented
himself or knowingly suffered himself to be vepresented as a partner
of the bankrupt.

Riglits of partners to 39. On the dissolution of a partnership every partner is entitled,

‘]‘,‘;{.)tl,‘:;‘,.t;ﬁi"p‘}’,fmpmy. as against the other partners in the firm, and all persons claiming
through them in respect of their interests as partners, to have the
property of the partnership applied in payment of the debts and
liabilities of the firm, and to have the surplus assets after such pay-
ment applied in payment of what may be due to the partners
respectively after deducting what may be due from them as partners
to the firm; and forthat purpose any partner or his representatives
may, on the termination of the partnership, apply to the Court to
wind up the business and affairs of the firm.

Apbustionines g 40. Where one partner has paid a premium to another on
o e entering into a partnership for a fixed term, and the partnership is
" plSEs dissolved before the expiration of that term otherwise than by the
alssolvea.

death of a partner, the Court may order the repayment of the
premium, or of such part as it thinks just, having regard to the terms
of the partnership contract, and to the length of time during which
the partnership as continued ; unless—

(a) the dissolution is, in the judgement of the Court, wholly or
chiefly due to the misconduct of the partner who paid the
premium, or

(0) the partnership has been dissolved by an agreement containing
no provision for a return of any part of the premium.

Rights where. 41. Where a partnership contract is rescinded on the ground of
partnership dissolved 1) fyaud or misrepresentation of one of the parties thereto, the
misreprosentation.  party entitled to rescind is, without prejudice to any other right,
entitled—
(¢) to a lien on, or right of retention of, the surplus of the
partnership assets, after satisfying the partnership liabilities,
for any sum of money paid by him for the purchase of a
share in the partnership and for any capital contributed by
him ; and is
() to stand in the place of the creditors of the firm for any pay-
ments made by him in respect of the partnership liabilities;
and
(¢) to be indemnified by the person guilty of the fraud or making
the representation against all the debts and liabilities of the
firm.
Right of outgoing 42. (1) Where any member of a firm has died, or otherwise
sanoipnh ‘s']‘];;“j;:‘r’;lls ceased to be a partner, and the surviving and continuing partners carry
made sfter dissolu- O the business of the firm with its capital or assets without any final
o settlement of accounts as between the firm and the outgoing partner,
¢ or his estate, then, in the absence of any agreement to the contrary,
the outgoing partner or his estate is entitled, at the option of himself
or
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or his representatives, to such share of the profits made since the disso-
lution as the Court may find to be attributable to the use of his share
of the partnership assets, or to interest at the rate of six per centum
per annum on the amount of his share of the partnership assets.

(1t) Provided that where, by the partnership contract, an
option is given to surviving or continuing partners to purchase the
interest of a deceased or outgoing partner, and that option is duly
exercised, the estate of the deceased partner, or the outgoing partner
or his estate, as the case may be, is not entitled to any further or other
share of profits ; but if any partner assuming to act in exercise of
the option does not in all material respects comply with the terms
thereof, he is liable to account under the foregoing provisions of this
section. :

43. Subject to any agreement between the partners, the amount Retiring or deceased
due from surviving or continuing partners to an outgoing partner, or Pertner's share to be
the representatives of a deceased partner, in respect of the outgoing or
deceased partner’s share, is a debt accruing at the date of the dissolu-
tion or death.

44. In settling accounts between the partners after a dissolution Rule for distribution
of partnership, the following rules shall, subject to any agreement, be °f tssets on final
observed,— accounts.

(@) Losses, including losses and deficiencies of capital, shall be
paid first out of profits, next out of capital, and lastly, if
necessary, by the partners individually in the proportion in
which they were entitled to share profits.

(b) The assets of the firm, including the sums, if any, contributed
by the partners to make up losses or deficiencies of capital,
shall be applied in the following manner and order :—

1. In paying the debts and liabilities of the firm to persons who

are not partners therein.

2. In paying to each partner ratably what is due by the firm °

to him for advances as distinguished from capital.

3. In paying to each partner ratably what is due from the

firm to him in respect of capital.

4. The ultimate residue, if any, shall be divided among the

partners in the proportion in which profits are divisible.

Supplemental.

45. In this Act unless the contrary intention appears— Definition of “Court”
The expression «“ Court” includes every Court and J udge having and “ business.”
jurisdiction in the case.
The expression ““ business ” includes every trade, occupation, or
profession.

46. The rules of equity and of common law applicable to Saving for rules of
partnership shall continue in force except so far as they are inconsistent IO M,
with the express provisons of this Act.

47. The Act thirtieth Victoria number fourteen is hereby Repeal of
repealed. 30 Vic. No. 14.

48. This Act may be cited as the « Partnership Act, 1892.” Short title.

In the name and on the behalf of Her Majesty I assent to this Act.

JERSEY.

Government House,
20tk February, 1892.







