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This PusLic Biuw originated in the LEGISLATIVE ASSEMBLY, and, having this day
passed, is now ready for presentation to the LecistAtive COUNCIL for its concurrence.

Legislative Assembly Chamber, F. W. WEBB,
Sydney, 7 October, 1891. Clerk of Legislative Assembly.

The LEGISLATIVE COUNCIL has this day agreed to this Bill with Amendinents.

Legislative Council Chamber, JOIN J. CALVERT,,
Sydney, 23rd December, 1891, Clerk of the Parliaments.
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An Act to declare and amend the law of Partnership.

WHEREAS it is expedient to declare and amend the law of Preamble.
Partnership: Be it therefore enacted by the Queen’s Most
Lixcellent Majesty, by and with the advice and consent of the
Legislative Council and Legislative Assembly of New South Wales in

5 Parliament assembled, and by the authority of the same, as follows :—

Nalure of Partnership.

1. (1) Partnership is the relation which exists between persons Definition of
carrying on a business in common with a view of profit. Frekgenin,
(1r) But the relation between members of any company or
10 association which is—
(a) Registered as a company under the ¢ Companies Act’” or any
other Act of Parliament for the time being in force and
relating to the registration of joint stock companies; or
() Formed or incorporated by or iu pursuance of any other Act
15 of Parliament or Letters Patent or Royal Charter
is not a Partnership within the meaning of this Act.
110—A 2.

Nore.—The words Lo be omilted are ruled through; that to be inserted is printed in black letter.
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2. In determining whether a partnership does or does not exist,
regard shall be had to the following rules :—

(1) Joint tenancy, tenancy in common, joint property, or part
ownership does not of itself create a partnership as to any-
thing so held or owned, whether the tenants or owners do or
do not share any profits made by the use thereof.

(11) The sharing of gross returns does not of itself create a partner-
ship, whether the persons sharing such returns have or have
not a joint or common right or interest in any property from

10 which or from the use of which the returns are derived.

(111) The receipt by a person of a share of the profits of a business
is prima facie evidence that he is a partner in the business,
but the receipt of such a share, or of a payment contingent
on, or varying with the profits of a busines does not of itself

15 make him a partner in the business ; and in particular—
(@) The receipt by a person of a debt or other liquidated demand
by instalments or otherwise out of the aceruing profits of a
business does not of itself make him a partner in the
business or liable as such :
20 (b) A contract for the remuneration of a servant or agent of a
person engaged in a business by a share of the prolits of
the business does not of itself make the servant or agent a
partner in the business or liable as such:
(¢) A person being the widow or child of a deceased partner,
25 and receiving by way of annuity a portion of the profits
made in the business in which the deceased person was :
partner, is not by reason only of such receipt a partner in
the business or liable as such :
(d) The advance of money by way of loan to a person engaged
30 or about to engage in any business on a contract with that
person, that the lender shall receive a rate of interest vary-
ing with the profits, or shall reccive a share of the profits
arising from carrying on the business, does not of itself make
the lender a partner with the person or persons carrying
35 on the business or liable as such: Provided that the con-
tract is in writing and signed by or on behalf of all the
parties thereto :
(¢) A person receiving by way of annuity or otherwise a portion
of the profits of a business in consideration of the sale by
40 him of the goodwill of the business is not by reason only
of such receipt a partner in the business or liable as such.
3. In the event of any person to whom money has been advanced
by way of loan upon such a contract as is mentioned in the last foregoing
section, or of any buyer of a goodwill in consideration of a share of
45 the profits of the business being adjudged a bankrupt, entering into an
arrangement to pay his creditors less than twenty shillings in the
pound, or dying in insolvent circumstances, the lender of the loan shall
not be entitled to recover anything in respect of his loan, and the
seller of the goodwill shall not be entitled to recover anything in
50 respect of the share of profits contracted for, until the claims of the
other creditors of the borrower or buyer for valuable consideration in
money or money’s worth have been satisfied.
4. Persons who have entered into partnership with one another
are for the purpose of this Act called collectively a firm, and the name
55 under which their business is carried on is called the firm-name.

(& 4

Relation of partners to persons dealing wilh them.

5. Every partner is an agent of the firm and his other partners
for the purpose of the business of the partnership; and the acts of
every partner who does any act for carrying on in the usual way

business

Rules for determin«
ing existence of
partnership.

Postponement of
rights of persons
lending or selling
in consideration of
shure of profits in
case of insolvency.

Meaning of firms.

Power of partrer to
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business of the kind carried on by the firm of which he is a member,

binds the firm and his partners, unless the partner so acting has in

fact no authority to act for the firm in the particular matter, and the

person with whom he is dealing either knows that he has no authority,
5 or does not know or believe him to be a partner.

6. An act or instrument relating to the business of the firm, Partners bound by
and done or executed in the firm-name, or in any other manner, show- fo " L
ing an intention to bind the firm by any person thereto authorised,
whether a partner or not, is binding on the firm and all the partners:

10 Provided that this section shall not affect any general rule of law relating
to the execution of deeds or negotiable instruments.

7. Where one partner pledges the credit of the firm for a Partner using credit
purpose apparently not connected with the firm’s ordinary course of pmll;‘oscs' i
business, the firm is not bound unless he is in fact specially anthorised

15 by the other partners; but this section dees not affect any personal
liability incurred by an individual partner.

8. Ifit has been agreed between the partners that any restrictions Effect of notice that
shall be placed upon the power of any one or more of them to hind {rm vill not be
the firm, no act done in contravention of the agreement is binding on partner.”

20 the firm with respect to persons having notice of the agreement.

9. Every partner in a firm is liable jointly with the other partners viability of partner.
for all debts and obligations of the firm incurred while he is a partner;
and after his death his estate is also severally liable in a due course
of administration for such debts and obligations so far as they remain

25 unsatisfied, but subject to the prior payment of his separate debts.

10. Where by any wrongful act or omission of any partner Liability of the firm
acting in the ordinary course of the business of the firm, or with thefor wrongs.
authority of his co-partners, loss or injury is caused to any person not
being a partner of the firm, or any penalty is incurred, the firm is

30 liable therefore to the same extent as the partner so acting or omitting
to act.

11. In the following cases, namely :

() Where one partner acting within the scope of his apparent Misapplication of
authority receives the money or property of a third person Inoney ox property
and misapplies it ; and custody of the firm,

() When a firm in the course of its business receives money or
property of a third person, and the money or property so
received is misapplied by one or more of the partners while it
is in the custody of the firm ;

40 the firm is liable to make good the loss.

12. Every partner is liable jointly with his co-partners and also Liability for wrongs
severally for everything for which the firm while he is a partner therein joint and several.
becomes liable under either of the two last preceding sections.

13. If a partner being a trustee improperly employs trust Improperemploy-

45 property in the business or on account of the partnership, no other ment of trust

. . i property for partner-
partner is liable for the trust property to the persons beneficially ship purposes.

interested therein :
Provided as follows :—
(1) This section shall not affect any liability incurred by any
50 partner by reason of his having notice of a breach of trust;
and
() Nothing in this section shall prevent trust money from being
followed and recovered from the firm if still in its possession
or under its control.

14. (1) Every one who by words spoken or written, or by Persons liable by
conduct represents himself, or who knowingly suffers himself to be “!elding out”
represented as a partner in a particular firm, is liable as a partner
to any one who has on the faith of any such representation given <«
credit to the firm, whether the representation has or has not been made

or
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or communicated to the person so giving credit by or with the know-
ledge of the apparent partner making the representation or suffering
it to be made.
(1) Provided that where after a partner’s death the partner-
5 ship business is continued in the old firm-name, the continued use of
that name or of the deceased partner’s name as part thereof shall not
of itself make his executors or administrators’ estate or effects liable
for any partnership debts contracted after his death.
15. An admission or representation made by any partner Admissions and
10 concerning the partnership affairs, and in the ordinary course of its lr‘,“jl‘_;'ﬁ‘;‘l‘_’]“““““*‘ o
business, is evidence against the firm. e

16. Notice to any partner who habitually acts in the partner- Notice to acting ;
ship business of any matter relating to partnership affairs operates as o e
notice to the firm, except in the case of a fraud on the firm committed :

15 by or with the consent of that partner.

17. (1) A person who is admitted as a partner into an existing Liabilities of
firm does not thereby become liable to the creditors of the firm for i s
anything done before he hecame a partner. e By

(1) A partner who retires from a firm does not thereby

20 cease to be liable for partnership debt and obligation incurred before
his retirement.

(1) A retiring partner may be discharged from any existing
liabilities by an agrecment to that effect between himself and the
members of the firm as newly constituted and the creditors, and this

25 agreement may be either expressed or inferred as a fact from the course
of dealing between the creditors and the firm as newly constituted.

18. A continuing guaranty or cautionary obligation given Revoeation of con-
either to a firm or to a third person in respect of the transactions of a S a iy
firm is, in the absence of agreement to the contrary, revoked as to :

80 future transactions by any change in the constitution of the firm to
which, or of the firm in respect of whose transactions, the guaranty or
obligation was given.

Relations of partners to one another.

19. The mutual rights and duties of partners, whether ascer- variation by consent

35 tained by agreement or defined by this Act, may be varied by the e

consent of all the partners, and such consent may be either expressed ™

or inferred from a course of dealing.

20. (1) All property, and rights and interests in property, partnership

originally brought into the partnership stock or acquired, whether by property.
40 purchase or otherwise, on account of the firm, or for the purposes and

in the course of the partnership business, are called in this Act partner-

ship property, and must be held and anplied by the partners exclusively

for the purposes of the partnership, and in accordance with the partner-

ship agreement.
45 (1) Provided that the legal estate or interest in any land

which belongs to the partnership shall devolve according to the nature

and tenure thereof, and the general rules of law thereto applicable,

but in trust so far as is necessary for the persons heneficially interested

in the land under this section.
50 (11r) Where co-owners of an estate or interest in any land,

not being itself partnership property, are partners as to profits made

by the use of that land or estate, and purchase other lands and estate

out of the profits to be used in like manner, the land or estate so pur-

chased Dbelongs te them, in the absence of an agreement to the
55 contrary, not as partners, but as co-owners for the same respective

estates’and interests as are held by them in the land or estate first-

mentioned at the date of the purchase.

21.
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21. Unless the contrary intention appears, property bought with Property bought with
money belonging to the firm is deemed to have been bought on Psrtnernbip mouey.
account of the firm.

22. Where land or any heritable interest therein has bhecome Consersion into ;
" 5 wahi B o o A S L RIS personal estate o
o partnership property, it shall, unless the contrary intention appears, be [ o oS g
treated as between the partners (including the representatives of a ehip property.
deceased partner), and also as between the heirs of a deceased partner
and his executors or administrators as personal or movable and not

real or heritable estate.

10 23. (1) After the commencement of this Act a writ of execution Procedure against
shall not issue against any partnership property except on a judgment %}2;',‘;?“1{;’3,';}’,};‘;f;;er,s
against the firm. separate judgment

(1r) The Supreme Courtor a Judge thereof, may,on theappli- 9
cation by summons of any judgment creditor of a partner, make an

15 order charging that partner’s interest in the partnership property and
profits with payment of the amount of the judgment debt and interest
thereon and may by the same or a subsequent order appoint a receiver
of that partner’s share of profits (whether already declared or aceruing),
and of any other money which may be coming fo him in respect of the

20 partnership, and direct all accounts and inquiries, and give all other
orders and directions which might have been directed or given if the
charge had been made in favour of the judgment creditor by the partner,
or which the circumstances of the case may require.

(1r1) The other partner or partners shall be at liberty at any

25 time to redeem the interest charged, or in the ease of a sale being

directed to purchase the same.

24. The interests of partners in the partnership property and Rulesas to the
their rights and duties in relation to the partnership shall be deter- ;‘fl‘t‘l;‘f::;‘f{;g‘f‘tff
mined, subject to any agreement expressed or implied between the specialagreement.

30 partners, by the following rules :—
(1) All the partners ave entitled to share equally in the capital
and profits of the business, and must contribute equally

towards the losses whether of capital or otherwise sustained by
the firm,

35 (1) The firm must indemnify every partner in respect of payment
made and personal liabilities incurred by him.
(@) In the ordinary and proper conduct of the husiness of the
firm; or
(0) In orabout anything necessarily done for the preservation
40 of the business or property of the firm.

(1) A partner making, for the purpose of the partnership, any
actual payment or advance beyond the amount of capital
which he has agreed to subseribe is entitled to interest at the
rate of seven per centum per annum from the date of the pay-

45 ment or advances.

(1v) A partner is not entitled before the ascertainment of profits
to interest on the capital subseribed by him.

(v) Every partner may take part in the management of the
partnership business.

50 (vi) No partner shall be entitled to remuneration for acting in
the partnership business.

(vir) No person may be introduced as a partner without the con-
sent of all existing partners.

(virr) Any difference arising as to ordinary matters connected

55 with the partnership business may be decided by a majority
of partners, but no change may be made in the nature of the
partnership business without the consent of all existing
partners.

(1x)
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(1x) The partnership books are to be kept at the place of business

of the partnership (or the principal place, if there is more

than one), and every partner may, when he thinks fit, have

access to and inspect and copy any of them.

5 25. No majority of the partners can expel any partner unless a Expulsion of partner.
power to do so has been conferred by express agreement hetween the
partners.
26. (1) Where no fixed term has been agreed upon for the Retirement from

duration of the partnership, any partner may determine the partnership pertnership at will

10 at any time on giving notice of his intention so to do to all the other
partners.

(1) Where the partnership has originally been constituted
by deed, a notice in—writing signed by the partnor giving it, shall be
sufficient for this purpose.

15 27. (1) Where a partnership entered into for a fixed term is wnere partnership
continued after the term has expired, and without any express new for term is continued

. . . over, continuance on
agreement, the rights and duties of the partners remain the same as oia ferms presumed.
they were at the expiration of the term, so far as is consistent with the
incidents of a partnership at will.

20 (ir) A continuance of the business by the partners or such of
them as habitually acted therein during the term without any
settlement or 11quldat10n of the pqrtnorshlp affairs, is presumed to be a
continuance of the partnership.

28. Partners are bound to render true accounts and full puy of partners to

25 information of all things affecting the partnership to any partner or render accounts.
his legal 1'epr(\<enhtlve

29. (1) Every partner must account to the firm for any benefit Accountability of
derived by him without the consent of the other partners from any {’;“\}S‘_‘“ fo priads
transaction concerning the partnership, or for any use by him of the

30 partnership property, name, or business connexion.

(11) This section applies also to transactions undertaken
after a partnership has been dissolved by the death of a partner, and
before the affairs thereof have been completely wound up, either by
any surviving partner or by the representatives of the deceased partner.

35 30. If a partner, without the consent of the other partners, Duty of partner no
carries on any business of the same nature as and competing with that }‘;l;"“‘l"“’ i
of the firm, he must account for and pay over to the firm all profits
made by him in that business.

3L. (1) An assignment by any partner of his share in the Rights of assignee

40 partnership, either absolute or by way of mortgage or redeemable charge, °f fll‘“e e 8
does not, as against the other partners, entitle the assignee during the
continuance of the partnership, to interfere in the man’xn‘emcnt or
administration of the partnership business or affairs, or to require any
account of the partnership transactions, or to inspe ect the partnership

45 books, but entitles the assignee only to receive the share of profits to
which the assigning pdrtner would otherwise be entitled, and the
assignee must accept the account of profits agreed to by the partners.

(ir) In case of a dissolution of the partnership, whether
as respect all the partners, or as vespects the assigning partner, the

50 assignee is entitled to receive the share of the p'u'tuerblup assets to which
the assigning partner is entitled as between himself and the other
partnen, and for the purpose of ascertaining that share, to an account
as from the date of the dissolution.

Dissolution of Partnership and its consequences.

b5 32. Subject to any agreement between the partners, a partner- pissolution by
Shlp 1S dlSSO].VCd——~ expnahon or other-

(a) If entered into for a fixed term, by the expiration of that term e

(@)
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(b) If entered into for a single adventure or undertaking, by the
termination of that adventure or undertaking :
(¢) If entered into for an undefined time, by any partner giving
notice to the other or others of his intention to dissolve the
) partnership.
In the last-mentioned case the partnership is dissolved as from
the date mentioned in the notice as the date of dissolution, or, if no
date is mentioned, as from the date of the communication of the notice.
33. (1) Subject to any agreement between the partners, every bissolution by
10 partnership is dissolved as regards all the partners by the death orPunkruptey,death, or
bankruptey of any partner. %]
(1r) A partnership may, at the option of the other partners,
be dissolved if any partner suffers his share of the partnership property
to be charged under this Act for his separate debt.
15 84. A partnership is in every case dissolved by the happening pissolution by
of any event which makes it unlawful for the business of the firm to illssality of partner-
be carried on, or for the members of the firm to carry it on in partner-
ship.

.'\

‘e a

35. On application by a partner the Court may decree a Dissolution by the
20 dissolution of the partnership in any of the following cases :— Pt

(¢) When a partner has been declared in accordance with law
to be of unsound mind and incapable of managing his
affairs, oris shown to the satisfaction of the Court to be of
permanently unsound mind, in either of which cases the

25 application may be made as well on behalf of that partner
by his committee or next friend or person having title to
intervene as by any other partner.

(b)) When a partner, other than the partner suing, becomes in
any other way permanently incapable of performing his part

30 of the partnership contract.

(¢) When a partner, other than the partner suing, has been
auilty of such conduct as, in the opinion of the Court,
regard being had to the nature of the business, is calculated
to prejudicially affect the carrying on of the business.

35 (d) When a partner, other than the party suing, wilfully or
persistently commits a breach of the partnership agreement,
or otherwise so conducts himself in matters relating to the
partnership business that it is not reasonably practicable for
the other partner or partners to carry on the business in

] 40 partnership with him.

(¢) When the business of the partnership can only be carried on
at a loss.

(/) Whenever in any case circumstances have arisen which, in

. the opinion of the Court, render it just and equitable that

45 the partnership be dissolved.

36. (1) When a person deals with a firm after a change in its Rigts of persons
constitution, he is entitled to treat all apparent members of the old dealing with firm
firm as still being members of the firm until he has notice of the :ff,l,jbz,?(}}“;:ﬁf
change.

50 (1) An advertisement in the Gazelte and in at least one
newspaper circulating in Sydney and one newspaper circulating in

. the district in which the firm carries on business shall be notice as to

persons who had not dealings with the firm before the date of the

dissolution or change so advertised.

55 (1r1) The estate of a partner who dies, or who becomes
bankrupt, or of a partner who, not having been known to the person
dealing with the firm to be a partner, retires from the firm, is not
liable for partnership debts contracted after the date of the death,
bankruptey, or retirement respectively.

37.
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37. On the dissolution of a partnership or retivement of @ Right of partners to
partner any partner may publicly notify the same, and may require noRly R
the other partner or partners to concur for that purpose in all
necessary and proper acts, if any, which eannot be done without his

b or their concurrence.

38. After the dissolution of a partnership the authority of each Continuing authority
partner to bind the firm, and the other rights and obligations of the ‘l’ilz"b“(j‘f“‘jlf)‘j{nl,g“lp
partners continue, notwithstanding the dissolution, so far as may be
necessary to wind up the affairs of the partnership, and to complete

10 transactions begun but unfinished at the time of the dissolution, but
not otherwise : Provided that the firm is in no case hound by the acts of a
partner who has hecome bankrupt ; but this proviso does not effect Y
the liability of any person who has, atter the bankruptey, represented k
himself or knowingly suffered himself to be vepresented as a partner |
15 of the bankrupt.

39. On the dissolution of a partnership every partner is entitled, Rights of parinersto i
as against the other partners in the firm, and all persons claiming ‘1’«13}1;:‘1:{;{'],‘;,il.opl.,.l‘\.. |
through them in respect of their interests as partners, to have the
property of the partnership applied in payment of the debts and

20 liabilities of the firm, and to have the surplus assets after such pay-
ment applied in payment of what may be due to the partners
respectively after deducting what may be due from them as partners
{o the firm; and forthat purpose any partner or his representatives
may, on the termination of the partnership, apply to the Couwrt to

95 wind up the business and affairs of the firm.

40. Where one partner has paid a premium to another on Apportionment of
. . i ip ’ 3 . . premium when
entering into a partnership for a fixed term, and the partnership 18 partnership
dissolved before the expiration of that term otherwise than by the prematurely
n y , o dissclved.
death of a partner, the Court may order the repayment of the
30 premium, or of such part as it thinks just, having regard to the terms
of the partnership contract, and to the length of time during which
the partnership as continued ; unless—

(a) the dissolution is, in the judgement of the Court, wholly or
chiefly due to the misconduct of the partner who paid the
premium, or

() the partnership has been dissolved by an agreement containing
no provision for a retwrn of any part of the premium.

A1. Where a partnership contract is rescinded on the ground of Rights where
the fraud or misrepresentation of one of the parties thercto, the }(‘)‘lf‘1.‘;‘_:':;‘“(‘1”({;““‘“"1“‘1
40 party entitled to roscind is, without prejudice to any other right, misrepresentation.

entitled—
(a) to a lien on, or right of retention of, the surplus of the
partnership assets, after satisfying the partnership liabilities,
for any sum of money paid by him for the purchase of a
45 share in the partnership and for any capital contributed by
him ; and is
() to stand in the place of the creditors of the firm for any pay-
ments made by him in respect of the partnership liabilities ;
and
50 (¢) to be indemnified by the person ouilty of the fraud or making
the representation against all the debts and liabilities of the
firm.
42. (1) Where any member of a firm has died, or otherwise Rigt of outgeing
ccased to be a partner, and the surviving and continuing partners carry e is'l“;’lf‘(j":“f("‘ms
55 on the business of the firm with its capital or assets without any final made sfter diskolu-
sottlement of accounts as between the firm and the outgoing partner, tiony
or his estate, then, in the absence of any agreement to the contrary,
the outgoing partner or his estate is entitled, at the option of himself

(48}
cr

or
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or his representatives, to such share of the profits made since the disso-
lution as the Court may find to be attributable to the use of his share
of the partnership assets, or to interest at the rate of seven six per
centum per annum on the amount of his share of the partnership assets.
(r1) Provided that where, by the partnership contract, an
option is given to surviving or continuing partners to purchase the
‘interest of a deceased or outgoing partner, and that option is duly
exercised, the estate of the deceased partner, or the outgoing partner
or his estate, as the case may be, is not entitled to any further or other
10 share of profits; but if any partner assuming to act in exercise of
the option does not in all material respects comply with the terms
thereof, he is liable to account under the foregoing provisions of this
section.
43. Subject to any agreement between the partners, the amount
15 due from surviving or continuing partners to an outgoing partner, or
the representatives of a deceased partner, in respect of the outgoing or
deceased partner’s share, is a debt accruing at the date of the dissolu-
tion or death.
44. In settling accounts between the partners after a dissolution
20 of partnership, the following rules shall, subject to any agreement, be
observed,—

(«) Losses, including losses and deficiencies of capital, shall be
paid first out of profits, next out of capital, and lastly, if
necessary, by the partners individually in the proportion in

25 which they were entitled to share profits.

() The assets of the firm, including the sums, if any, contributed
by the partners to make up losses or deficiencies of capital,
shall be applied in the following manner and order :—

1. In paying the debts and liabilities of the firm to persons who
30 are not partners therein. ‘
2. In paying to each partner ratably what is due by the firm
to him for advances as distinguished from capital.
3. In paying to each partner ratably what is due from the
firm to him in respect of capital.
35 4. The ultimate residue, if any, shall be divided among the
partners in the proportion in which profits are divisible.

~
P

b adBcaliTol ARG . Adu

Supplemental.

3 45. In this Act unless the contrary intention appears—
L 40 The expression ““ Court”” includes every Court and Judge having
jurisdiction in the case.
b The expression “ business ” includes every trade, occupation, or
" profession.
46. The rules of equity and of common law applicable to
45 Partnership shall continue in force except so far as they are inconsistent
with the express provisons of this Act.
47. The Act thirtieth Victoria number fourteen is hereby
repealed.

48. This Act may be cited as the “ Partnership Act, 1891.”

Sydney : Charles Potter, Government Printer.—1891.

[9d.]

110—B

Retiring or deceased
partner’s share to be
a debt.

Rule for distribution
of assets on final
settlement of
accounts.

Definition of “Court’”
and “ business.”

Saving for rules of
equity and common
law

Repeal of
30 Vic. No. 14.

Short title.



e e 2T R o,




PARTNERSHIP BILL.

SCHEDULE of Amendments referred to in Message of 23rd December, 1891.

Page 6, clause 26, line 13. Omit “in writing”
Page 9, clause 42, line 3. Omit “seven” insert * 8ix”
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NO. L
An Act to declare and amend the law of Partnership.

A/ HEREAS it is espedient to declare and amend the law of Preamble.
Partnership: Be it therefore enacted by the Queen’s Most
Excellent Majesty, by and with the advice and consent of the
Legislative Council and Legislative Assembly of New South Wales in
5 Parliament assembled, and by the authority of the same, as follows :—

Nature of Partnership.

1. (1) Partnership is the relation which exists between persons Definition of
carrying on a business in common with a view of profit. Raupeip:
(1) But the relation between members of any company or
10 association which is—
(¢) Registered as a company under the “ Companies Act” or any
other Act of Parliament for the time being in force and
relating to the registration of joint stock companies; or
(0) Formed or incorporated by or in pursuance of any other Act

15 of Parliament or Letters Patent or Royal Charter

is not a Partnership within the meaning of this Act,
110—A 2.

Nore.—The words to be omilted are ruled through ; that to be inserted is printed in hlack letter.
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2. In determining whether a partnershlp does or does not exist, Rules for determin-
regard shall be had to the following rules :— ;“uti\tll‘ﬁnie i
(1) Joint tenancy, tenancy in common, joint property, or part
ownership does not of itself create a partnership as to any-
thing so held or owned, whether the tenants or owners do or
do not share any profits made by the use thereof.
(1r) The sharing of gross returns does not of itself create a partner-
ship, whether the persons sharing such returns have or have
not a joint or common right or interest in any property from
10 which or from the use of which the returns are derived.
(111) The receipt by a person of a share of the profits of a business
is prima facie “evidence that he is a partner in the business,
but the receipt of such a share, or of a payment contingent .
on, or varying with the profits of a busines does not of itself ]
15 make him a partner in the business ; and in particular—
(@) The receipt by a person of a debt or other liquidated demand
by instalments or otherwise out of the accruing profits of a .
business does not of itself make him a p'u'tncr in the
business or liable as such :
20 (b) A contract for the remuneration of a servant or agent of
person engaged in a business by a share of the profits of
the business does not of itself make the servant or agent a
partner in the business or liable as such :
(¢) A person being the widow or child of sa deceased partner,
25 and receiving by way of annuity a portion of the profits
made in the business in which the deceased person was a
partner, is not by reason only of such receipt a partner in
the business or liable as such :
(d) The advance of money by way of loan to a person engaged
30 or about to engage in any business on a contract with that
person, that the lender shall receive a rate of interest vary-
ing with the profits, or shall receive a share of the profits
arising from carrying on the business, doesnot of itself make
the lender a partner with the person or persons carrying
35 on the business or liable as such: Provided that the con-
tract is in writing and signed by or on behalf of all the
parties thereto :
(¢) A person receiving by way of annuity or otherwise a portion
of the profits of a business in consideration of the sale by
40 him of the goodwill of the business is not by reason only
of such receipt a partner in the business or liable as such.
3. In the event ofany person to whom money has been advanced postponement of
by way of loan upon such a contract as is mentioned in the last foregoing rights of persone L
section, or of any buyer of a goodwill in consideration of a share of it consldepbtion ot
45 the profits of the business being adjudged a bankrupt, entering into an shure of profits in

case of insolvency.

o ¢

B arrangement to pay his creditors less than twenty 511111111% in the !
pound ordying in insolvent circumstances, the lender of the Toan shall \
not be entifled to recover anything in respect of his loan, and the
14 seller of the goodwill shall not be entitled to recover anythmgr in
] 50 respect of the share of profits contracted for, until the claims of the

other creditors of the borrower or buyer for valuable consideration in
money or money’s worth have been satisfied.
4. Persons who have entered into partnership with one another Meaning of frms.
are for the purpose of this Act called collectively a firm, and the name
55 under which their business is carried on is called the firm-name.

Relation of partners to persons dealing with them.

. Every partner is an agent of the firm and his other partners Power of partrer to
for the purpo% of the business of the partnership ; and the acts of
every partner who does any act for carrying on in the usual way

business

bind the firm.
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business of the kind carried on by the firm of which he is a member,

binds the firm and his partners, unless the partner so acting has in

fact no authority to act for the firm in the particular matter, and the

person with whom he is dealing either knows that he has no authority,
5 or does not know or believe him to be a partner.

6. An act or instrument relating to the business of the firm, Partners bound by
and done or executed in the firm-name, or in any other manner, show- fo L
ing an intention to bind the firm by any person thereto authorised,
whether a partner or not, is binding on the firm and all the partners:

10 Provided that this section shall not affect any general rule of law relating
to the execution of deeds or negotiable instruments.

7. Where one partner pledges the credit of the firm for a i painy eralit
purpose apparently not connected with the firm’s ordinary course of Diposes, &
business, the firm is not bound unless he is in fact specially authorised

15 by the other partners; but this section does not affect any personal
liability incurred by an individual partner.

8. Ifit has been agreed between the partners that any restrictions Effect of notice that
shall be placed upon the power of any one or more of them to hind frm will not be

- . . 3 ) bound by acts of
the firm, no act done in contravention of the agreement is binding on partner.

20 the firm with respect to persons having notice ‘of the agreement.

9. Every partner in a firm is liable jointly with the other partners viwiity of partner.
for all debts and obligations of the firm incurred while he is a partner;
and after his death his estate is also severally liable in a due course
of administration for such debts and obligations so far as they remain

25 unsatisfied, but subject to the prior payment of his separate debts.

10. Where by any wrongful act or omission of any partner Liability of the firm
acting in the ordinary course of the business of the firm, or with the for wrongs.
authority of his co-partners, loss or injury is caused to any person not
being a partner of the firm, or any penalty is incurred, the firm is

30 liable therefore to the same extent as the partner so acting or omitting
to act.

11. In the following cases, namely :

(@) Where one partner acting within the scope of his apparent Misapplication of
authority receives the money or property of a third person oney or property
and misapplies it ; and custody of the firm,

(6) When a firm in the course of its business receives money or
property of a third person, and the money or property so
received is misapplied by one or more of the partners while it
is in the custody of the firm ;

40 the firm is liable to make good the loss.

12. Every partner is liable jointly with his co-partners and also Liability for wrongs
severally for everything for which the firm while he is a partner therein ioint and several.
becomes liable under either of the two last preceding sections. ;

13. If a partner being a trustee improperly employs trust Improper employ-

45 property in the business or on account of the partnership, no otherment of trust

c 3 3 property for partner-
partner is liable for the trust property to the persons beneficially ship purposes.

interested therein :
Provided as follows :—
(r) This section shall not affect any liability incurred by any
50 partner by reason of his having notice of a breach of trust;
and
() Nothing in this section shall prevent trust money from being
followed and recovered from the firm if still in its possession
or under its control.

14. (1) Every one who by words spoken or written, or by Persons liable by
conduct represents himself, or who knowingly suffers himself to be “bolding out”
represented as a partner in a particular firm, is liable as a partner
to any one who has on the faith of any such representation given
credit to the firm, whether the representation has or has not been made

or
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or communicated to the person so giving credit by or with the know-
ledge of the apparent partner making the representation or suffering
it to be made.
(1r) Provided that where after a partner’s death the partner-
5 ship business is continued in the old firm-name, the continued use of
that name or of the deceased partner’s name as part thereof shall not
of itself make his executors or administrators’ estate or effeets liable
for any partnership debts contracted after his death.
15. An admission or representation made by any partner Admissions and
10 concerning the partnership affairs, and in the ordinary course of its represcntations of
business, is evidence against the firm. e

16. Notice to any partner who habitually acts in the partner- Notice to acting
ship business of any matter relating to partnership affairs operates as pariner to benotice
notice to the firm, except in the case of a fraud on the firm committed ;

15 by or with the consent of that partner.

17. (1) A person who is admitted as a partner into an existing Tiabilities of
firm does not thereby become liable to the creditors of the firm for ;"“l‘l’l‘;“]"‘;l‘::‘e‘}"“‘
anything done before he became a partner. : '

(1) A partner who retires from a firm does not thereby

20 cease to be liable for partnership debt and obligation incurred before
his retirement.

(mi1) A retiring partner may be discharged from any existing
liabilities by an agreement to that effect between himself and the
members of the firm as newly constituted and the ereditors, and this

25 agreement may be either expressed or inferred as a fact from the course
of dealing hetween the ereditors and the firm as newly constituted.

18. A continuing guaranty or cautionary obligation given Revocation of con-
either to a firm or to a third person in respect of the {ransactions of a fnuing guranty by
firm is, in the absence of agreement to the contrary, revoked as to  ~

80 future transactions by any change in the constitution of the firm to
which, or of the firm in respect of whose transactions, the guaranty or
obligation was given.

Relations of partners to one another.

19. The mutual rights and duties of partners, whether aseer- variation by consent

85 tained by agreement or defined by this Act, may be varied by the ¢f terms of partner-

consent of all the partners, and such consent may be either expressed

or inferred from a course of dealing.

20. (1) All property, and rights and interests in property, putnership

originally brought into the partnership stock or acquired, whether by property.
40 purchase or otherwise, on account of the firm, or for the purposes and

in the course of the partnership business, are called in this Act partner-

ship property, and must be held and anplied by the partners exclusively

for the purposes of the partnership, and in accordance with the partner-

ship agreement.
45 (1) Provided that the legal estate or interest in any land

which belongs to the partnership shall devolve according to the nature

and tenure thereof, and the general rules of law thereto applicable,

but in trust so far as is necessary for the persons beneficially interested

in the land under this section.
50 (rir) Where co-owners of an estate or interest in any land,

not being itself partnership property, are partners as to profits made

by the use of that land or estate, and purchase other lands and estate

out of the profits to be used in like manner, the land or estate so pur-

chased belongs te them, in the absence of an agreement to the
55 contrary, not as partners, but as co-owners for the same respective

estates and interests as are held by them in the land or estate first-

mentioned at the date of the purchase.

21.
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21. Unless the contrary intention appears, property bought with Property bought with
money belonging to the firm is deemed to have been hought on partnersbip money.
account of the firm.

22. Where land or any heritable interest therein has hecome Conversion into ;
5 " a o 2 . > . PR ¢ > S persmml estate o
O partnership property, it shall, unless the contrary intention appears, be [ 7 phtiner-
treated as between the partners (including the representatives of a ship property.
deceased partner), and also as between the heirs of a deceased partner
and his executors or administrators as personal or movable and not

real or heritable estate.

10 23. (1) After the commencement of this Act a writ of execution Procedure against
shall not issue against any partnership property except on a judgment g;‘},:"“fml”l"pli’l‘t’m1s
against the firm. separate judgment

(rr) The Supreme Courtor a Judge thereof, may,on theappli- 4"
cation by summons of any judgment creditor of a partner, make an

15 order charging that partner’s interest in the partnership property and
profits with payment of the amount of the judgment debt and interest
thereon and may by the same or a subsequent order appoint a receiver
of that partner’s share of profits (whether already declaved or aceruing),
and of any other money which may be coming to him in respect of the

20 partnership, and direct all accounts and inquiries, and give all other
orders and directions which might have been directed or given if the
charge had been made in favour of the judgment creditor by the partner,
or which the circumstances of the case may require.

() The other partner or partners shall be at liberty at any

25 time to redeem the interest charged, or in the case of a sale being

directed to purchase the same.

24. The interests of partners in the partnership property and Rulesas to oA
o HETET R ; . ] . Skt S IS . interests and duty o
their rights and duties in relation to the partnership shall be (lctm-lm“m_S Sub1ct to

mined, subject to any agreement expressed or implied between the specialagreement.
30 partners, by the following rules :—

(1) All the partners are entitled to shave equally in the eapital
and profits of the business, and must contribute equally
towards the losses whether of capital or otherwise sustained hy
the firm.

35 (rr) The firm must indemnify every partnerin respeet of payment

made and personal liabilities incurred by him.
(@) In the ordinary and proper conduct of the business of the
firm; or
(6) In orabout anything necessarily done for the preservation

10 of the business or property of the firm.

(rir) A partner making, for the purpose of the partnership, any
actual payment or advance beyond the amount of capital
which he has agreed to subseribe is entitled to interest at the
rate of seven per centum per annum fronr the date of the pay-

45 ment or advances.

(1v) A partner is not entitled before the ascertainment of profits
to interest on the capital subseribed by him.

(v) Every partner may take part in the management of the
partnership business.

50 - (v1) No partner shall be entitled to remuneration for acting in
the partnership business.

(vir) No person may be introduced as a partner without the con-
sent of all existing partners.

(virr) Any difference arising as to ordinary matters connected
with the partnership business may be decided by a majority
of partners, but no change may be made in the nature of the
partnership business without the consent of all existing
partners.

()4
<

(1x)
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(1x) The partnership books are to be kept at the place of business
of the partnership (or the principal place, if there is more
than one), and every partner may, when he thinks fit, have
access to and inspect and copy any of them.

) 25. No majority of the partners can expel any partner unless a Expulsion of partner.
power to do so has been conferred by express agreement hetween the
partners.

26. (1) Where no fixed term has been agreed upon for the Retirement from
duration of the partnership, any partner may determine the partneraliip partnership ot will
10 at any time on giving notice of his intention so to do to all the other
partners.
(1) Where the partnership has originally been constituted
by deed, a notice in—writing signed by the partner giving it, shall be
sufficient for this purpose.

15 27. (1) Where a partnership entered into for a fixed term is wiere partnership
continued after the term has expired, and without any express new for term is continued
over, continuance on ®

agreement, the rights and duties of the partncrq remain the same as old ferms presumed. '
‘rhey were at the 0‘{p11'{1t1011 of the term, so far as is consistent with the
incidents of a partnership at will.
20 (mm) A continuance of the business by the partners or such of
them as habitually acted therein during the term without any
settlement or liquidation of the pqrtnershlp affairs, is presumed to be a
continuance of the partnership.
28. Partners are bound to render true accounts and full pugy of partners to
25 information of all things affecting the partnership to any partner or render accounts.
his legal representatives.

29. (1) Every partner must account to the firm for any benefit Accountability of
derived by him w ithout the consent of the other partners from any L forpme
transaction concerning the partnership, or for any use by him of the

30 partnership property, name, or husiness connexion.
(1r1) This section applies also to transactions undertaken
after a partnership has been dissolved by the death of a partner, and
before the affairs thereof have been comple‘(el\ wound up, either by
any surviving partner or by the representatives of the deceased partn(-l
35 30. If partner, without the consent of the other partners, puty of partner no
carries on any business of the same nature as and competing with that “’1;““‘1’““ with
of the firm, he must account for and pay over to the firm all profits
made by him in that business.
3L. (1) An assignment by any partner of his share in the Rights of assignec
40 partnership, either absolute or by way of mortgage or redeemable charge, °f ?f"”‘” in partuer-
does not, as against the other p‘u‘tncrs entitle the assignee during the
continuance of the partnership, to interfere in the nmnawement or .
administration of the partnership business or affairs, or to require any
account of the partnership transactions, or to inspect the partnership
45 books, but entitles the assignee only to receive the sharve of profits to
which the assigning pfu'tnor would otherwise be entitled, and the , s
assignee must 1ccept the account of profits agreed to by the partners.
(1r) In case of a dissolution of the partnership, whether
as respect all the partners, or as respects the assigning partner, the
50 assigneo is entitled to receive the share of the partnorshlp assets to which
the assigning partner is entitled as between himself and the other
partners, and for the purpose of ascertaining that share, to an account
as from the date of the dissolution.

Dissolution of Partnership and its consequences.
55 32. Subject to any agreement between the partners, a partner- pissolution by
Shlp is dissolved— expiration or “other-
wise,
(@) If entered into for a fixed term, by the expiration of that term

(®)
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() If entered into for a single adventure or undertaking, by the
termination of that adventure or undertaking :
(¢) If entered into for an undefined time, by any partner giving
notice to the other or others of his intention to dissolve the
partnership.
In the last-mentioned case the partnership is dissolved as from
the date mentioned in the notice as the date of dissolution, or, if no
date is mentioned, as from the date of the communication of the notice.
33. (1) Subject to any agreement hetween the partners, every bisolution by
10 partnership is dissolved as regards all the partners by the death or b e ie
bankruptey of any partner. Ky
(rr) A partnership may, at the option of the other partners,
be dissolved if any partner suffers his share of the partnership property
to be charged under this Act for his separate debt.
15 34. A partnership is in every case dissolved by the happening pissolution by
of any event which makes it unlawful for the business of the firm to illesality of partner-

ol ¢

be carried on, or for the members of the firm to carry it on in partner- A3k
ship. : .
35. On application by a partner the Court may decree a Dissolution by the
20 dissolution of the partnership in any of the following cases :— e

(@) When a partner has been declared in accordance with law
to be of unsound mind and incapable of managing his
affairs, oris shown to the satisfaction of the Court to be of
permanently unsound mind, in either of which cases the

25 application may be made as well on behalf of that partner
by his committee or next friend or person having title to
intervene as by any other partner.

(0) When a partner, other than the partner suing, becomes in
any other way permanently incapable of performing his part

30 of the partnership contract.

(¢) When a partner, other than the partner suing, has been
guilty of such conduct as, in the opinion of the Court,
regard being had to the nature of the bhusiness, is calculated
to prejudicially affect the carrying on of the business.

35 (d) When a partner, other than the party suing, wilfully or
persistently commits a breach of the partnership agreement,
or otherwise so conducts himself in matters relating to the
partnership business that it is not reasonably practicable for
the other partner or partners to carry on the business in

40 partnership with him.

(¢) When the business of the partnership can only be carried on
at a loss.

(/) Whenever in any case circumstances have arisen which, in
the opinion of the Court, render it just and equitable that

45 the partnership be dissolved.

36. (1) When a person deals with a firm after a change in its i of pirgons
constitution, he is entitled to treat all apparent members of the old i e iy
firm as still being members of the firm until he has notice of the ot bbrs b fivm.
change.

50 (r1) An advertisement in the Gazelte and in at least one
newspaper circulating in Sydney and one newspaper circulating in
the district in which the firm carries on business shall be notice as to
persons who had not dealings with the firm before the date of the
dissolution or change so advertised.

55 (rir) The estate of a partner who dies, or who becomes
bankrupt, or of a partner who, not having been known to the person
dealing with the firm to be a partner, retires from the firm, is not
liable for partnership debts contracted after the date of the death,
bankruptey, cr retirement respectively.

37.
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37. On the dissolution of a partnership or retirement of a Right of partners to
partner any partner may publicly notify the same, and may require 2ot dissolution,
the other partner or partners to concur for that purpose in all
necessary and proper acts, if any, which cannot be done without his

5 or their concurrence.

38. After the dissolution of a partnership the authority of each Continuingauthority
partner to bind the firm, and the other rights and obligations of the ftgi‘r‘u”f“mf‘a;}’g“‘lp
partners continue, notwithstanding the dissolution, so far as may be
necessary to wind up the affairs of the partnership, and to complete

10 transactions begun but unfinished at the time of the dissolution, but
not otherwise : Provided that the firm is in no case bound by the acts of a
partner who has become bankrupt; but this proviso does not effect
the liability of any person who has, after the bankruptey, represented
himself or knowingly suffered himself to be vepresented as a partner

15 of the bankrupt. ,

39. On the dissolution of a partnership every partner is entitled, B hp ol s o
as against the other partners in the firm, and all persons claiming (AR 0 broperty.
through them in.respeet of their interests as partners, to have the
property of the partnership applied in payment of the debts and

20 liabilities of the firm, and to have the surplus assets after such pay-
ment applied in payment of what may be due to the partners
respectively after deducting what may be due from them as partners
to the firm; and forthat purpose any partner or his representatives
may, on the termination of the partnership, apply to the Court to

25 wind up the business and affairs of the firm.

40. Where one partner has paid a premium to another on Suporiigen e
entering into a partnership for a fixed term, and the partnership is bitherdip
dissolved before the expiration of that term otherwise than by the e
death of a partner, the Court may grder the repayment of 1

30 premium, or of such part as it thinks just, having regard to the terms
of the partnership contract, and to the length of time during which
the partnership as continued ; unless—

(@) the dissolution is, in the judgement of the Court, wholly or
chiefly due to the misconduct of the partner who paid the
premium, or

(0) the partnership has been dissolved by an agreement containing
no provision for a return of any part of the premium.

41. Where a partnership contract is rescinded on the ground of Rights whero.
the fraud or misrepresentation of one of the parties thereto, the Jiriperspip disolved
40 party entitled to rescind is, without prejudice to any other right, misrepresentation.

entitled—
(¢) to a lien on, or right of retention of, the surplus of the
partnership assets, after satisfying the partnership liabilities,
for any sum of money paid by him for the purchase of a
45 share in the partnership and for any capital contributed by
him ; and is
(0) to stand in the place of the creditors of the firm for any pay-
ments made by him in respect of the partnership liabilities ;
and
50 (¢) to be indemnified by the person guilty of the fraud or making
the representation against all the debts and liabilities of the
firm.
42. (1) Where any member of a firm has died, or otherwise Rigt of outgoing
ccased to be a partner, and the surviving and continuing partners carry Pnsean cor
55 on the business of the firm with its capital or assets without any final wade sfier disvolu-
settlement of accounts as between the firm and the outgoing partner, tior-
or his estate, then, in the absence of any agreement to the contrary,
the outgoing partner or his estate is entitled, at the option of himself
or

o
(57
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or his representatives, to such share of the profits made since the disso-
lution as the Court may find to be attributable to the use of his share
of the partnership assets, or to interest at the rate of seven six per
centum per annum on the amount of his share of the partnership assets.
5 (1) Provided that where, by the partnership confract, an
option is given to surviving or continuing partners to purchase the
interest of a deceased or outgoing partner, and that option is duly
exercised, the estate of the deceased partner, or the outgoing partner
or his estate, as the case may be, is not entitled to any further or other
10 share of profits ; but if any partner assuming to act in exercise of
the option does not in all material respects comply with the terms
thereof, he is liable to account under the foregoing provisions of this
section.
43. Subject to any agreement between the partners, the amount Retiring or deceased
15 due from surviving or continuing partners to an outgoing partner, or e ioglatad bid o
the representatives of a deceased partner, in respect of the outgoing or
deceased partner’s share, is a debt accruing at the date of the dissolu-
tion or death.
44. In settling accounts between the partners after a dissolution Rule for distribution

X . . f asset; final
20 of partnership, the following rules shall, subject to any agreement, be o isets on fina

observed,— accounts.

(@) Losses, including losses and deficiencies of capital, shall be
paid first out of profits, next out of capital, and lastly, if
necessary, by the partners individually in the proportion in

25 which they were entitled to share profits.

(0) The assets of the firm, including the sums, if any, contributed
by the partners to make up losses or deficiencies of capital,
shall be applied in the following manner and order :—

1. In paying the debts and liabilities of the firm to persons who
30 are not partners therein.
2. In paying to each partner ratably what is due by the firm
to him for advances as distinguished from capital.
3. In paying to each partner ratably what is due from the
firm to him in respect of capital.
35 4. The ultimate residue, if any, shall be divided among the
partners in the proportion in which profits are divisible.

Supplemental.
45. In this Act unless the contrary intention appears— Definition of “Court”
40 The expression « Court”” includes every Court and Judge having »nd “business.

jurisdiction in the case.
The expression “ business ”
profession.
46. The rules of equity and of common law applicable to Saving Aty
45 partnership shall continue in force except so far as they are inconsistent {1t #2d common
with the express provisons of this Act.
47. The Act thirtieth Victoria number fourteen is hereby Repeal of
repealed. 30 Vic. No. 14.

48. This Act may be cited as the Partnership Aect, 1891.” Short title.

includes every trade, occupation, or

Sydney : Charles Potter, Government Printer.— 1891.
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This Pusric BiLL originated in the LEGISLATIVE ASSEMBLY, and, having this day
passed, is now ready for presentation to the LEGISLATIVE COUNCIL for ils concurrence.

Legislative Assembly Chamber, F. W. WEBB,
Sydney, T October, 1891. Clerk of Legislative Assembly.

The LucisLATIVE COUNCIL has this day agreed to this Bill with Amendments.

Legislative Council Chamber,
Sydney, December, 1891. Clerk of the Parliaments.

PDew South Wales,

ANNO QUINQUAGESIMO QUINTO

VICTORIA REGINAL.
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NO' °
An Act to declare and amend the law of Partnership.

HEREAS it is expedient to declare and amend the law of Preamble.
Partnership: Be it therefore enacted by the Queen’s Most
Excellent Majesty, by and with the advice and consent of the
Legislative Council and Legislative Assembly of New South Wales in
5 Parliament assembled, and by the authority of the same, as follows :—

Nature of Partnership.

1. (1) Partnership is the relation which exists between persons Definition of
carrying on a business in common with a view of profit. i
(1) But the relation between members of any company or
10 association which is—
(a) Registered as a company under the “ Companies Act” or any
other Act of Parliament for the time being in force and
relating to the registration of joint stock companies; or
(0) Formed or incorporated by or in pursuance of any other Act
15 of Parliament or Letters Patent or Royal Charter
is not a Partnership within the meaning of this Act.
110—A 2.

Nore.—The word to he emitted is ruled through; those to be inserted are printed in black letter.
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2. In determining whether a partnership does or does not exist, Rules for determin-
regard shall be had to the following rules : ;ﬁg:‘;ﬁ:ﬁfge i
(1) Joint tenancy, tenancy in common, joint property, or part
ownership does not of itself create a partnership as to any-
5 thing so held or owned, whether the tenants or owners do or
do not share any profits made by the use thereof.
(11) The sharing of gross returns does not of itself create a partner-
ship, whether the persons sharing such returns have or have :
not a joint or common right or interest in any property from i

10 which or from the use of which the returns are derived.

(1) The receipt by a person of a share of the profits of a business _
Is prima facie evidence that he is a partner in the business, A
but the receipt of such a share, or of a payment contingent
on, or varying with the profits of a busines does not of itself

15 make him a partner in the business ; and in particular—

(a) The receipt by a person of a debt or other liquidated demand "
by instalments or otherwise out of the accruing profits of a
business does not of itself make him a partner in the
business or liable as such :
20 (0) A contract for the remuneration of a servant or agent of a
person engaged in a business by a share of the profits of
the business does not of itself make the servant or agent a
partner in the business or liable as such :
(¢) A person being the widow or child of a deceased partner,
25 and receiving by way of annuity a portion of the profits
made in the business in which the deceased person was a
partner, is not by reason only of such receipt a partner in
the business or liable as such :
(¢) The advance of money by way of loan to a person engaged
30 or about to engage in any husiness on a contract with that
person, that the lender shall receive a rate of interest vary-
ing with the profits, or shall receive a share of the profits
arising from carrying on the business, does not of itself make
the lender a partner with the person or persons carryirg
35 on the business or liable as such: Provided that the con-
tract is in writing and signed by or on behalf of all the
parties thereto :
(¢) A person receiving by way of annuity or otherwise a portion
of the profits of a business in consideration of the sale by
40 him of the goodwill of the business is not by reason only
of such receipt a partner in the business or liable as such. '
3. In the event of any person to whom money has been advanced Postponement of
by way of loan upon such a contract as is mentioned in the last foregoing rights of persons
section, or of any buyer of a goodwill in consideration of a share of i o Sirmiiing,

45 the profits of the business being adjudged a bankrupt, entering into an igs‘gcoffuiﬁﬁ?n‘; '
arrangement to pay his creditors less than twenty shillings in the e o
pound, or dying in insolvent circumstances, the lender of the loan shall
not be entitled to recover anything in respect of his loan, and the
seller of the goodwill shall not be entitled to recover anything in

50 respect of the share of profits contracted for, until the claims of the
other creditor's of the borrower or buyer for valuable consideration in
money or money’s worth have been satisfied.

4. Persons who have entered into partnership with one another yeaning of firms.
are for the purpose of this Act called collectively a firm, and the name

55 under which their business is carried on is called the firm-name.

Relation of partners to persons dealing with them.

5. Every partner is an agent of the firm and his other partners Power of partner to
for the purpose of the business of the partnership; and the acts of nd the firm.
every partner who does any act for carrying on in the usual way
business |

A R IR
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business of the kind carried on by the firm of which he is a member,
binds the firm and his partners, unless the partner so acting has in
fact no authority to act for the firm in the particular matter, and the
person with whom he is dealing either knows that he has no authority,
5 or does not know or believe him to be a partner.
6. An act or instrument relating to the business of the firm, Partners bound by
. . acts on behalf of

and done or executed in the firm-name, or in any other manner, show- g
ing an intention to bind the firm by any person thereto authorised,
whether a partner or not, is binding on the firm and all the partners :

10 Provided that this section shall not affect any general rule of law relating
to the execution of deeds or negotiable instruments.

7. Where one partner pledges the credit of the firm for a Partner using credit
purpose apparently not connected with the firm’s ordinary course of ;ﬁfgf;ef;’r 2
business, the firm is not bound unless he is in fact specially authorised

15 by the other partners; but this section does not affect any personal
liability incurred by an individual partner.

8. Ifit has been agreed between the partners that any restrictions Etect of notice that
shall be placed upon the power of any one or more of them to bind A
the firm, no act done in contravention of the agreement is binding on partner.”

20 the firm with respect to persons having notice of the agreement.

9. Every partner in a firm is liable jointly with the other partners Liability of partner.
for all debts and obligations of the firm incurred while he is a partner;
and after his death his estate is also severally liable in a due course
of administration for such debts and obligations so far as they remain

25 unsatisfied, but subject to the prior payment of his separate debts.

10. Where by any wrongful act or omission of any partner Liability of the firm
acting in the ordinary course of the business of the firm, or with the for wrongs.
authority of his co-partners, loss or injury is caused to any person nof,
being a partner of the firm, or any penalty is incurred, the firm is

30 liable therefore to the same extent as the partner so acting or omitting
to act.

11. In the following cases, namely :

(@) Where one partner acting within the scope of his apparent Misapplication of
authority receives the money or property of a third person 700ey 0% Property
and misapplies it ; and custody of the firm,

(6) When a firm in the course of its business receives money or
property of a third person, and the money or property so
received is misapplied by one or more of the partners while it
is in the custody of the firm ;

40 the firm is liable to make good the loss.

12. Every partner is liable jointly with his co-partners and also Liability for wrongs
severally for everything for which the firm while he is a partner therein joint and several.
becomes liable under either of the two last preceding sections.

13. If a partner being a trustee improperly employs trust tmproper employ-

45 property in the business or on account of the partnership, no other ment of trust

. . 4 property for partner=
partner is liable for the trust property to the persons beneficially ship purposes.

interested therein :
Provided as follows :—
(1) This section shall not affect any liability incurred by an
50 partner by reason of his having notice of a breach of trust;
and
(11) Nothing in this section shall prevent trust money from being
followed and recovered from the firm if still in its possession
or under its control.

14. (1) Every one who by words spoken or written, or by Persons liable by
conduct represents himself, or who knowingly suffers himself to be *holding out.”
represented as a partner in a particular firm, is liable as a partner
to any one who has on the faith of any such representation given
credit to the firm, whether the representation has or has not been made

or
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or communicated to the person so giving credit by or with the know-
ledge of the apparent partner making the representation or suffering
it to be made.
(t1) Provided that where after a partner’s death the partner-
b ship business is continued in the old firm-name, the continued use of
that name or of the deceased partner’s name as part thereof shall not
of itself make his executors or administrators’ estate or effects liable
for any partnership debts contracted after his death.
15. An admission or representation made by any partner Admissions and
10 concerning the partnership affairs, and in the ordinary course of its ;Calf_{z“e‘;‘;f““"’“ i
business, is evidence against the firm.

16. Notice to any partner who habitually acts in the partner- Notice to acting
ship business of any matter relating to partnership affairs operates as pariner to be notice
notice to the firm, except in the case of a fraud on the firm committed

15 by or with the consent of that partner.

17. (1) A person who is admitted as a partner into an existing Liabilities of
firm does not thereby become liable to the creditors of the firm for ;’;ﬁﬁ?fﬁgﬁ’;ﬁs‘"“
anything done before he became a partner. 3

(1) A partner who retires from a firm does not thereby

920 cease to be liable for partnership debt and obligation incurred before
his retirement.

(1r1) A retiring partner may be discharged from any existing
liabilities by an agreement to that effect between himself and the
members of the firm as newly constituted and the creditors, and this

25 agreement may be either expressed or inferred as a fact from the course
of dealing between the creditors and the firm as newly constituted.

18. A continuing guaranty or cautionary obligation given Revocation of con-
either to a firm or to a third person in respect of the transactions of a inuing guaranty by
firm is, in the absence of agrcement to the contrary, revoked as to  °

80 future transactions by any change in the constitution of the firm fo
which, or of the firm in respect of whose transactions, the guaranty or
obligation was given.

Relations of partners to one another.

19. The mutual rights and duties of partners, whether ascer- Variation by consent

35 tained by agreement or defined by this Act, may be varied by the glflitp"“m of P

consent of all the partners, and such consent may be either expressed

or inferred from a course of dealing.

20. (1) All property, and rights and interests in property, purtnership

originally brought into the partnership stock or acquired, whether by property.
40 purchase or otherwise, on account of the firm, or for the purposes and

in the course of the partnership business, are called in this Act partner-

ship property, and must be held and avplied by the partners exclusively

for the purposes of the partnership, and in accordance with the partner-

ship agreement.
45 (11) Provided that the legal estate or interest in any land

which belongs to the partnership shall devolve according to the nature

and tenure thereof, and the general rules of law thereto applicable,

but in trust so far as is necessary for the persons beneficially interested

in the land under this section.
50 (rir) Where co-owners of an estate or interest in any land,

not being itself partnership property, are partners as to profits made

by the use of that land or estate, and purchase other lands and estate

out of the profits to be used in like manner, the land or estate so pur-

chased belongs te them, in the absence of an agreement to the
55 contrary, not as partners, but as co-owners for the same respective

estates and interests as are held by them in the land or estate first-

mentioned at the date of the purchase.

21.
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21. Unless the contrary intention appears, property bought with Property bought with
money belonging to the firm is deemed to have been bought on Partnership money.
account of the firm.

22. Where land or any heritable interest therein has become Conversion into .
5 i "ONe 1 Py 4 personal estate o
5 partnership property, it shall, unless the contrary intention appears, be o e
treated as between the partners (including the representatives of a ship property.
deceased partner), and also as between the heirs of a deceased partner
and his executors or administrators as personal or movable and not

" real or heritable estate.

10 23. (1) After the commencement of this Act a writ of execution Procedure against
shall not issue against any partnership property except on a judgment gzﬁ?‘fﬂ“}’l}’:ﬁgnm
agamst the firm. separate judment

(1x) The SupremeCourtor a Judge thereof, may, on theappli- 4"
cation by summons of any judgment creditor of a partner, make an

15 order charging that partner’s interest in the partnership property and
profits with payment of the amount of the judgment debt and interest
thereon and may by the same or a subsequent order appoint a receiver
of that partner’s share of profits (whether already declaved or aceruing),
and of any other money which may be coming to him in respect of the

20 partnership, and direct all accounts and inquiries, and give all other
orders and directions which might have been directed or given if the
charge had been made in favour of the judgment creditor by the partner,
or which the circumstances of the case may require.

(rir) The other partner or partners shall be at liberty at any

25 time to redeem the interest charged, or in the case of a sale being

directed to purchase the same.

24. The interests of partners in the partnership property and Rulesasto the
their rights and duties in relation to the partnership shall be deter- ;;ﬁffj: ’;E‘ﬁ]‘iggff
mined, subject to any agreement expressed or implied between the specialagreement.

30 partners, by the following rules :—

(1) All the partners are entitled to share equally in the capital
and profits of the business, and must contribute equally
towards the losses whether of capital or otherwise sustained by
the firm.

35 (1r) The firm must indemnify every partner in respect of payment

made and personal liabilities incurred by him.
(@) In the ordinary and proper conduct of the business of the
firm; or
() In orabout anything necessarily done for the preservation

40 of the business or property of the firm.

(zx) A partner making, for the purpose of the partnership, any
actual payment or advance beyond the amount of capital
which he has agreed to subscribe is entitled to interest at the
rate of seven per centum per annum from the date of the pay-

a0 ment or advances.

(v) A partner is not entitled before the ascertainment of profits
to interest on the capital subscribed by him.

(v) Every partner may take part in the management of the
partnership business.

50 (vi) No partner shall be entitled to remuneration for acting in
the partnership business.

(vir) No person may be introduced as a partner without the con-
sent of all existing partners.

(virr) Any difference arising as to ordinary matters connected
with the partnership business may be decided by a majority
of partners, but no change may be made in the nature of the
partnership business without the consent of all existing
partners.

(14
(S]3
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(1x) The partnership books are to be kept at the place of business

of the partnership (or the principal place, if there is more

than one), and every partner may, when he thinks fit, have

access to and inspect and copy any of them.

b 25. No majority of the partners can expel any partner unless a Expulsion of partner.
power to do so has heen conferred by express agreement between the
partrers.
26. (1) Where no fixed term has been agreed upon for the Retirement from

duration of the partnership, any partner may determine the partnership perinsmabip ab will.

10 at any time on giving notice in writing of his intention so to do to all
the other partners.

(11) Where the partnership has originally been constituted
by deed, a notice in writing, signed by the partner giving it, shall be
sufficient for this purpose.

15 27. (1) Where a partnership entered into for a fixed term is where partnership
continued after the term has expired, and without any express new for term is continued
agreement, the rights and duties of the partners remain the same as Oy oo presumed.
they were at the expiration of the term, so far as is consistent with the
incidents of a partnership at will.

20 (Ir) A continuance of the business by the partners or such of
them as habitually acted therein during the term without any
settlement or liquidation of the partnership affairs, is presumed to be a
continuance of the partnership.

28. Partners are bound to render true accounts and full Duty of partners to

25 information of all things affecting the partnership to any partner or render accounts.
his legal representatives.

29. (1) Every partner must account to the firm for any benefit Accountability of
derived by him without the consent of the other partners from any Pher i
transaction concerning the partnership, or for any use by him of the

30 partnership property, name, or business connexion.

(1) This section applies also to transactions undertaken
after a partnership has been dissolved by the death of a partner, and
before the affairs thereof have heen completely wound up, either by
any surviving partner or by the representatives of the deceased partner.

35 30. If a partner, without the consent of the other partners, Duty of partner no
carries on any business of the same nature as and competing with that o compete with
of the firm, he must account for and pay over to the firm all profits
made by him in that business.

8L. (1) An assignment by any partner of his share in the Rights of assignee

40 partnership, either absolute or by way of mortgage or redeemable charge, of share in partuer-
does not, as against the other partners, entitle the assignee during the ™
continuance of the partnership, to interfere in the management or
administration of the partnership business or affairs, or to require any
account of the partnership transactions, or to imspect the partnership

45 books, but entitles the assignee only to receive the share of profits to
which the assigning partner would otherwise be entitled, and the
assignee must accept the account of profits agreed to by the partners.

(m) In case of a dissolution of the partnership, whether
as respect all the partners, or as respects the assigning partner, the

50 assignee is entitled to receive the share of the partnership assets to which
the assigning partner is entitled as between himself and the other
partners, and for the purpose of ascertaining that share, to an account
as from the date of the dissolution.

Dissolution of Partnership and its consequences.
55 82. Subject to any agreement between the partners, a partner- pissolution by
ship is dissolved— R o siber-
() If enteredinto for afixed term, by the expiration of that term 1

©)
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(0) If entered into for a single adventure or undertaking, by the
termination of that adventure or undertaking :
(¢) If entered into for an undefined time, by any partner giving

notice to the other or others of his intention to dissolve the

partnership.

In the last-mentioned case the partnership is dissolved as from

the date mentioned in the notice as the date of dissolution, or, if no

date is mentioned, as from the date of the communication of the notice.

33. (1) Subject to any agreement between the partners, every bisslution by

10 partnership is dissolved as regards all the partners by the death or Tpabiaptn denti
bankruptey of any partner. el

(Ir) A partnership may, at the option of the other partners,
be dissolved if any partner suffers his share of the partnership property
to be charged under this Act for his separate debt.

15 84. A partnership is in every case dissolved by the happening pisolution by
of any event which makes it unlawful for the business of the fixdi b0 LaGiy of partnar-
be carried on, or for the members of the firm to carry it on in partner-" -
ship.

35. On application by a partner the Court may decree a Dissolution by the

20 dissolution of the partnership in any of the following cases :— s

(2) When a partner has been declared in accordance with law
to be of unsound mind and incapable of managing his
affairs, oris shown to the satisfaction of the Court to be of
permanently unsound mind, in either of which cases the

25 application may be made as well on behalf of that partner

by his committee or next friend or person having title to
intervene as by any other partner.

(6) When a partner, other than the partner suing, becomes in
any other way permanently incapable of performing his part

30 of the partnership contract.

(¢) When a partner, other than the partner suing, has been
guilty of such conduect as, in the opinion of the Court,
regard being had to the nature of the business, is calculated
to prejudicially affect the carrying on of the business.

35 (d) When a partner, other than the party suing, wilfully or

persistently commits a breach of the partnership agreement,
or otherwise so conducts himself in matters relating to the
partnership business that it is not reasonably practicable for
the other partner or partners to carry on the business in

40 partnership with him.

(¢) When the business of the partnership can only be carried on
at a loss.

(/) Whenever in any case circumstances have arisen which, in
the opinion of the Court, render it just and equitable that

45 the partnership be dissolved.

36. (1) When a person deals with a firm after a change in its Rignts of persons
constitution, he is entitled to treat all apparent members of the old o by g
firm as still being members of the firm until he has notice of the mombers ot v,
change.

50 (i) An advertisement in the Gazette and in at least one
newspaper circulating in Sydney and one newspaper circulating in
the district in which the firm carries on business shall be notice as to
persons who had not dealings with the firm before the date of the
dissolution or change so advertised.

55 (1rr) The estate of a partner who dies, or who becomes
bankrupt, or of a partner who, not having been known to the person
dealing with the firm to be a partner, retires from the firm, is not
liable for partnership debts contracted after the date of the death,
bankruptey, or retirement respectively.

ot

37.
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37. On the dissolution of a partnership or retirement of a Right of partners to
partner any partner may publicly notify the same, and may require e o
the other partner or partners to concur for that purpose in all
necessary and proper acts, if’ any, which cannot be done without his

5 or their concurrence.

38. After the dissolution of a partnership the authority of each Continuing authority
partner to bind the firm, and the other rights and obligations of the ;ii?ﬁe:xmf;ixp
partners continue, notwithstanding the dissolution, so far as may be
necessary to wind up the affairs of the partnership, and to complete

10 transactions begun but unfinished at the time of the dissolution, but
not otherwise : Provided that the firm is inno case bound by the acts of a
partner who has become bankrupt ; but this proviso does not effect
the liability of any person who has, after the bankruptcy, represented
himself or knowingly suffered himself to be represented as a partner
15 of the bankrupt.
39. On the dissolution of a partnership every partner is entitled, Rights of partnersto
. . . s application of
as against the other partners in the firm, and all persons claiming partnership property.
through them in respect of their interests as partners, to have the
property of the partnership applied in payment of the debts and
90 liabilities of the firm, and to have the surplus assets after such pay-
ment applied in payment of what may be due to the partuers
respectively after deducting what may be due from them as partners
to the firm; and forthat purpose any partner or his representatives
may, on the termination of the partnership, apply to the Court to
95 wind up the business and affairs of the firm.

40. Where one partner has paid a premium to another on Apportionment of
entering into a partnership for a fixed term, and the partnership is gﬁ&ﬂ.’;},;{}mu
dissolved before the expiration of that term otherwise than by the ﬁ??l"f,t}gc”’
death of a partner, the Court may order the repayment of the “*""

30 premium, or of such part as it thinks just, having regard to the terms
of the partnership contract, and to the length of time during which
the partnership as continued ; unless—

(@) the dissolution is, in the judgement of the Court, wholly or
chiefly due to the misconduct of the partner who paid the
35 premium, or
: () the partnership has been dissolved by an agreement containing
no provision for a return of any part of the premium.

41. Where a partnership contract is rescinded on the ground of Rights where
the fraud or misrepresentation of one of the parties thereto, the ?::tf’l’.;ﬁ‘frdl“"h“d
40 party entitled to rescind is, without prejudice to any other right, misrepresentation.

entitled—
(a¢) to a lien on, or right of retention of, the surplus of the
partnership assets, after satisfying the partnership liabilities,
for any sum of money paid by him for the purchase of a
45 ghare in the partnership and for any capital contributed by
him ; and is
(0) to stand in the place of the creditors of the firm for any pay-
ments made by him in respect of the partnership liabilities ;
and
50 (¢) to be indemnified by the person guilty of the fraud or making
the representation against all the debts and liabilities of the
firm.
42. (1) Where any member of a firm has died, or otherwise Right of outgoing
ceased to be a partner, and the surviving and continuing partners carry Purre it
55 on the business of the firm with its capital or assets without any final made after dissolu-
settlement of accounts as between the firm and the outgoing partner, o
or his estate, then, in the absence of any agreement to the contrary.
the outgoing partner or his estate is entitled, at the option of himself
or




~
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or his representatives, to such share of the profits made since the disso-
lution as the Court may find to be attributable to the use of his share
of the partnership assets, or to interest at the rate of seven six per
centum per annum on the amount of his share of the partnership assets.
5 (1) Provided that where, by the partnership contract, an
option is given to surviving or continuing partners to purchase the
interest of a deceased or outgoing partner, and that option is duly
exercised, the estate of the deceased partner, or the outgoing partner
or his estate, as the case may be, is not entitled to any further or other
10 share of profits ; but if any partner assuming to act in exercise of
the option does not in all material respects comply with the terms
thereof, he is liable to account under the foregoing provisions of this
section.
43. Subject to any agreement between the partners, the amount Retiring or deceased
15 due from surviving or continuing partners to an outgoing partner, or e
the representatives of a deceased partner, in respect of the outgoing or
deceased partner’s share, is a debt aceruing at the date of the dissolu-
tion or death.
44. In settling accounts between the partners after a dissolution Rule for distribution
20 of partnership, the following rules shall, subject to any agreement, be °f ssets on final
observed,— accounts.
(@) Losses, including losses and deficiencies of capital, shall be
paid first out of profits, next out of capital, and lastly, if
necessary, by the partners individually in the proportion in
25 which they were entitled to share profits.
(b) The assets of the firm, including the sums, if any, contributed
by the partners to make up losses or deficiencies of capital,
shall be applied in the following manner and order :—
1. In paying the debts and liabilities of the firm to persons who
30 are not partners therein.
2. In paying to each partner ratably what is due by the firm
to him for advances as distinguished from capital.
3. In paying to each partner ratably what is due from the
firm to him in respect of capital.
35 4. The ultimate residue, if any, shall be divided among the
partners in the proportion in which profits are divisible.

Supplemental.
45. In this Act unless the contrary intention appears— Definition of “Court”
40 The expression “ Court ” includes every Court and Judge having »nd “business.

jurisdiction in the case.
The expression ¢ business ”’
profession.
46. The rules of equity and of common law applicable to Saving | e
45 partnership shall continue in force except so far as they are inconsistent {1 *°¢ common
with the express provisons of this Act.
47. 'l'he Act thirtieth Victoria number fourteen is hereby Repeal of
repealed. 30 Vic. No. 14.
48. This Act may be cited as the ““ Partnership Act, 1891.” Short title.

includes every trade, occupation, or

110—B
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An Act to declare and amend the law of Partnership.

HEREAS it is expedient to declare and amend the law of Preamble.
Partnership: Be it therefore enacted by the Queen’s Most
Excellent Majesty, by and with the advice and consent of the
Legislative Council and Legislative Assembly of New South Wales in
5 Parliament assembled, and by the authority of the same, as follows :—

Nature of Partnership.

1. (1) Partnership is the relation which exists between persons Definition of
carrying on a business in common with a view of profit. SRR
(1) But the relation between members of any company or
10 association which is—
() Registered as a company under the “ Companies Act” or any
other Act of Parliament for the time being in force and
relating to the registration of joint stock companies; or
(0) Formed or incorporated by or iu pursuance of any other Act
15 of Parliament or Letters Patent or Royal Charter
is not a Partnership within the meaning of this Act.
110—A : 2.

Note.~The word to ke omitted is ruled through ; those to be inserted are printed in black letter.




* VICTORIZA, No. . 2

Partnership.

2. In determining whether a partnership does or does not exist, Rules for determin-
regard shall be had to the following rules :— ;‘;itff;r“:ﬁ‘l‘ge o

(1) Joint tenancy, tenancy in common, joint property, or part
ownership does not of itself create a partnership as to any-

5 thing so held or owned, whether the tenants or owners do or
do not share any profits made by the use thereof.

(1r) The sharing of gross returns does not of itself create a partner-
ship, whether the persons sharing such returns have or have
not a joint or common right or interest in any property from

10 which or from the use of which the returns are derived.

(111) The receipt by a person of a share of the profits of a business
is prima facie evidence that he is a partner in the business,
but the 1'egelpt of such a share, or of a payment contingent
on, or varying with the profits of a busines does not of itself

15 make him a partner in the business ; and in particular—

(@) The receipt by a person of a debt or other liquidated demand

by instalments or otherwise out of the aceruing profits of a
business does not of itself make him a partner in the
business or liable as such :

20 (b) A contract for the remuneration of a servant or agent of a
person engaged in a business by a share of the profits of
the business does not of itself make the servant or agent a
partner in the business or liable as such :

(¢) A person being the widow or child of a deceased partner,

25 and receiving by way of annuity a portion of the profits
made in the business in which the deceased person was a
partner, is not by reason only of such receipt a partner in
the business or liable as such :

(d) The advance of money by way of loan to a person engaged

30 or about to engage in any business on a contract with that
person, that the lender shall receive a rate of interest vary-
ing with the profits, or shall receive a share of the profits
arising from carrying on the business, doesnot of itself make
the lender a partner with the person or persons carrying

35 on the business or liable as such: Provided that the con-
tract is in writing and signed by or on behalf of all the
parties thereto :

(e) A person receiving by way of annuity or otherwise a portion

of the profits of a business in consideration of the sale by
40 him of the goodwill of the business is not by reason only
of such receipt a partner in the business or liable as such.

3. In the event of any person to whom money has been advanced postponement of
by way of loan upon such a contract as is mentioned in the last foregoing rishis of persons
section, or of any buyer of a goodwill in consideration of a share of iy wmsderion

45 the PPOﬁtb of the business belnﬂ’ adjudged a bankrupt, entering into an zgsereoz’fnﬂ’(ﬁfifeﬂn’c’;
arrangement to pay his er editors less. than twenty shllhnrrs in the
pound ordying in insolvent circumstances, the lender of the Toan shall
not be entifled to recover anything in respect of his loan, and the
seller of the goodwill shall not be entitled to recover anything in
50 respect of the “share of profits contracted for, until the claims of the
other creditors of the borrower or buyer for valuable consideration in
money or money’s worth have been satisfied.

4. Persons who have entered into partnership with one another Meaning of firms.

are for the purpose of this Act called collectively a firm, and the name
55 under which their business is carried on is called the firm-name.

Relation of partners to persons dealing with them.

5. Every partner is an agent of the firm and his other partners Power of partner to

for the purpose of the business of the partnership; and the acts o
every partner who does any act for carrying on in the usual way
business

r bind the firm.
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business of the kind carried on by the firm of which he is a member,

binds the firm and his partners, unless the partner so acting has in

fact no authority to act for the firm in the particular matter, and the

person with whom he is dealing either knows that he has no anthority,
5 or does not know or believe him to be a partner.

6. An act or instrument relating to the business of the firm, Partners bound by
and done or executed in the firm-name, or in any other manner, show- et on behalf of
ing an intention to bind the firm by any person thereto authorised,
whether a partner or not, is binding on the firm and all the partners:

10 Provided that this section shall not affect any general rule of law relating
to the execution of deeds or negotiable instruments.
7. Where one partner pledges the credit of the firm for a Partner using credit
. ’ . of firm for private
purpose apparently not connected with the firm’s ordinary course of [, oes.
business, the firm is not bound unless he is in fact specially authorised
15 by the other partners; but this section does not affect any personal
liability incurred by an individual partner.

8. Ifit has been agreed between the partners that any restrictions Effect of notice that
shall be placed upon the power of any one or more of them to bind giﬁ;g{%‘}‘ﬂ:’(‘)’f
the firm, no act done in contravention of the agreement is binding on partner.

20 the firm with respect to persons having notice of the agreement.

9. Every partner in a firm is liable jointly with the other partners Liaiity of partuer.
for all debts and obligations of the firm incurred while he is a partner;
and after his death his estate is also severally liable in a due course
of administration for such debts and obligations so far as they remain

25 unsatisfied, but subject to the prior payment of his separate debts.

10. Where by any wrongful act or omission of any partner Liability of the firm
acting in the ordinary course of the business of the firm, or with the for wrongs.
authority of his co-partners, loss or injury is caused to any person not
being a partner of the firm, or any penalty is incurred, the firm is

30 liable therefore to the same extent as the partner so acting or omitting
to act.

11. In the following cases, namely :

(a) Where one partner acting within the scope of his apparent Misapplication of
authority receives the money or property of a third person money or property
35 and misapplies it ; and custody of the firm.
() When a firm in the course of its business receives money or
property of a third person, and the money or property so
received is misapplied by one or more of the partners while it
is in the custody of the firm ;
40 the firm is liable to make good the loss.

12. Bvery partner is liable jointly with his co-partners and also Liability for wrongs
severally for everything for which the firm while he is a partner therein joint and several.
becomes liable under either of the two last preceding sections.

13. If a_ partner being a trustee improperly employs trust Improper employ-

45 property in the business or on account of the partmership, no other mevt of trust

¢ . $ property for partner-
partner is liable for the trust property to the persons beneficially ship purposes.

interested therein :
Provided as follows :—
(1) This section shall not affect any liability incurred by any
50 partner by reason of his having notice of a breach of trust;
and
(11) Nothing in this section shall prevent trust money from being
followed and recovered from the firm if still in its possession
or under its control.
b5 14. (1) Every one who by words spoken or written, or by Persons liable by
conduct represents himself, or who knowingly suffers himself to be “Bolding out.”
represented as a partner in a particular firm, is liable as a partner
to any one who has on the faith of any such representation given
credit to the firm, whether the representation has or has not been made
or
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or communicated to the person so giving credit by or with the know-
ledge of the apparent partner 1]1‘11\111”‘ the representation or suffering
it to be made.
(1x) Provided that where after a partner’s death the partner-
5 ship business is continued in the old firm-name, the continued use of
that name or of the deceased partner’s name as part thereof shall not
of itself make his executors or administrators’ estate or effects liable
for any partnership debts contracted after his death.
15. An admission or representation made by any partner Admissions and
10 concerning the partnership affairs, and in the ordinary course of its Jebpesentations of
business, is evidence against the firm.

16. Notice to any partner who habitually acts in the partner- Notice to acting
ship business of any matter relating to partnership affairs operates as partner to be notice
notice to the firm, except in the case of a fraud on the firm committed

15 by or with the consent of that partner. '

17. (1) A person who is admitted as a partner into an existing Liabilities of
firm does not thereby become liable to the creditors of the firm for :g’(‘)“lggl‘;;l’}:z‘fb““t
anything done before he became a partner.

(i) A partner who retires from a firm does not thereby g
20 cease to be liable for partnership debt and obligation incurred before
his retirement.
(1r1r) A retiring partner may be discharged from any existing
liabilities by an agreement to that effect between himself and the
members of the firm as newly constituted and the creditors, and this
25 agreement may be either expressed or inferred as a fact from the course
of dealing between the creditors and the firm as newly constituted.

18, A continuing guaranty or cautionary obligation given Revocation of con-
either to a firm or to a third person in respect of the transactions of a ?ﬁ:ﬁ;f by
firm is, in the absence of agreement to the contrary, revoked as to

30 future transactions by any change in the constitution of the firm to
which, or of the firm in respect of whose transactions, the guaranty or
obligation was given.

Relations of partners to one another.

19. The mutual rights and duties of partners, whether ascer- variation by consent
35 tained by agreement or defined by this Act, may be varied by the ;’]fut;”“ £ o
consent of all the partners, and such consent may be either expressed
or inferred from a course of dealing.
20. (1) All property, and 110‘hts and interests in property, partership
. originally brought into the p‘lr‘cner%hlp stock or acquired, whether by property.
40 purchase or otherwi ise, on account of the firm, or for the purposes and
in the course of the partnership business, are called in this Act partner-
ship property, and must be held and avnlied by the partners exclusively
for the purposes of the partnership, and in accordance with the partner-
ship agreement.
45 (1r) Provided that the legal estate or interest in any land
which belongs to the partnership shall devolve according to the nature
and tenure thereof and the general rules of law thereto applicable, .
but in trust so far as is necessary for the persons beneficially interested
in the land under this section.
50 (zir) Where co-owners of an estate or interest in any land,
not being itself partnership property, are partners as to profits made .
by the use of that land or estate, and purchase other lands and estate
out of the profits to be used in like manner, the land or estate so pur-
‘chased belongs te them, in the absence of an agreement to the
55 contrary, not as pa1tnels, but as co-owners for the same respective
estates and interests as are held by them in the land or estate first-
mentioned at the date of the purchase.
21.
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21. Unless the contrary intention appears, property bought with Property bought with
money belonging to the firm is deemed to have been bought on pertnersilp mosey.
account of the firm.

22. Where land or any heritable interest therein has become Conversion into .
5 3 O o1 1 \ N : A , personal estate o
5 partnership property, it shall, unless the contrary intention appears, be 790 700
treated as between the partners (including the representatives of a ship property.
deceased partner), and also as between the heirs of a deceased partner
and his executors or administrators as personal or movable and not

real or heritable estate.

10 23. (1) After the commencement of this Act a writ of execution Procedure against
shall not issue against any partnership property except on a judgment g:;fﬁwfrﬂl“}}},’f,‘inms
against the firm. separate judment

(11) The Supreme Courtor a Judge thereof, may,on theappli- 4"
cation by summons of any judgment creditor of a partner, make an

15 order charging that partner’s interest in the partnership property and
profits with payment of the amount of the judgment debt and interest
thereon and may by the same or a subsequent order appoint a receiver
of that partner’s share of profits (whether already declaved or aceruing),
and of any other money which may be coming to him in respect of the

20 partnership, and direct all accounts and inquiries, and give all other
orders and directions which might have been directed or given if the
charge had been made in favour of the judgment creditor by the partner,
or which the circumstances of the case may require.

(rix) The other partner or partners shall be at liberty at any

25 time to redeem the interest charged, or in the case of a sale being

directed to purchase the same.

24. The interests of partners in the partnership property and Rulesas to the
their rights and duties in relation to the partnership shall be deter- ;z‘fftrrfjf: ’;’l;%]‘i;‘fvt(ff
mined, subject to any agreement expressed or implied between the specialagreement.

30 partners, by the following rules :—

(1) All the partners are entitled to share equally in the capital
and profits of the business, and must contribute equally
towards the losses whether of capital or otherwise sustained by
the firm.

35 (1x) The firm must indemnify every partner in respect of payment

made and personal liabilities incurred by him.

(¢) In the ordinary and proper conduct of the business of the

firm; or

() In or about anything necessarily done for the preservation

40 of the business or property of the firm.

(11r) A partner making, for the purpose of the partnership, any
actual payment or advance beyond the amount of capital
which he has agreed to subscribe is entitled to interest at the
rate of seven per centum per annum from the date of the pay-

a0 ment or advances.

(zv) A partner is not entitled before the ascertainment of profits
to interest on the capital subscribed by him.

(v) Every partner may take part in the management of the
partnership business.

50 (vi) No partner shall be entitled to remuneration for acting in
the partnership business.

(vir) No person may be introduced as a partner without the con-
sent of all existing partners.

(virr) Any difference arising as to ordinary matters connected
with the partnership business may be decided by a majority
of partners, but no change may be made in the nature of the
partnership business without the consent of all existing

- partners.

(14
(313

%)
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(1x) The partnership books are to be kept at the place of business

of the partnership (or the principal place, if there is more

than one), and every partner may, when he thinks fit, have

access to and inspect and copy any of them.

5 25. No majority of the partners can expel any partner unless a Expulsion of parter.
power to do so has been conferred by express agreement between the
partners.
26. (1) Where no fixed term has been agreed upon for the Retirement from

duration of the partnership, any partner may determine the partnership pertnership at will.

10 at any time on giving notice in writing of his intention so to do to all
the other partners.

(1) Where the partnership has originally been constituted
by deed, a notice in writing, signed by the partner giving it, shall be
sufficient for this purpose. .

15 27. (1) Where a partnership entered into for a fixed term is yhere partnership
continued after the term has expired, and without any express new for term is continued
agreement, the rights and duties of the partners remain the same as o e presumed.
they were at the expiration of the term, so far as is consistent with the
incidents of a partnership at will.

20 (1r) A continuance of the business by the partners or such of
them as habitually acted therein during the term without any
settlement or liquidation of the partnership affairs, is presumed to be a
continuance of the partnership.

28. Partners are bound to render true accounts and full Duty of partners to

25 information of all things affecting the partnership to any partner or render accounts.
his legal representatives.

29. (1) Every partner must account to the firm for any benefit Accountability of
derived by him without the consent of the other partners from any L o B e
transaction concerning the partnership, or for any use by him of the

30 partnership property, name, or business connexion.

(11) This section applies also to transactions undertaken
after a partnership has been dissolved by the death of a partner, and
before the affairs thereof have heen completely wound up, either by
any surviving partner or by the representatives of the deceased partner.

35 30. If a partner, without the consent of the other partners, Duty of partner no
carries on any business of the same nature as and competing with that £o compete with
of the firm, he must account for and pay over to the firm all profits
made by him in that business.

8L. (1) An assignment by any partner of his share in the Righs of assigneo

40 partnership, either absolute or by way of mortgage or redeemable charge, o f}f‘“" o i
does not, as against the other partners, entitle the assignee during the
continuance of the partnership, to interfere in the management or
administration of the partnership business or affairs, or to require any
account of the partnership transactions, or to inspect the partnership

45 books, but entitles the assignee only to receive the share of profits to
which the assigning partner would otherwise be entitled, and the
assignee must accept the account of profits agreed to by the partners.

(1) In case of a dissolution of the partnership, whether
as respect all the partners, or as respects the assigning partner, the

50 assignee is entitled to receive the share of the partnership assets to which
the assigning partner is entitled as between himself and the other

partners, and for the purpose of ascertaining that share, to an account
as from the date of the dissolution.

Dissolution of Partnership and its consequences.

65 82. Subject to any agreement between the partners, a partner- pissolution by
Shlp is dissolved— expiration or other-

wise.

() If entered into for a fixed term, by the expiration of that term

(©)
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(b) If entered into for a single adventure or undertaking, by the

termination of that adventure or undertaking :
(¢) If entered into for an undefined time, by any partner giving
notice to the other or others of his intention to dissolve the

5 partnership.

In the last-mentioned case the partnership is dissolved as from
the date mentioned in the notice as the date of dissolution, or, if no
date is mentioned, as from the date of the communication of the notice.

33. (1) Subject to any agreement between the partners, every bisolution by |
10 partnership is dissolved as 1walds all the partners by the death or b}:"k;“Ptc&’»dea‘h oF

bankruptey of any partner.

(1r) A partnership may, at the option of the other partners,
be dissolved if any partner suffers his share of the partnership property
to be charged under this Act for his separate debt.

15 34. A partnership is in every case dissolved by the happening pissolution by
of any event which makes it unlawful for the business of the firm toilissality of partner-

be carried on, or for the members of the firm to carry it on in partner-
ship.

35. On application by a partner the Court may decree a Dissolution by the
; c

(¢) When a partner has been declared in accordance with law
to be of unsound mind and incapable of managing his
affairs, oris shown to the satisfaction of the Court to be of
permanently unsound mind, in either of which cases the

25 application may be made as well on behalf of that partner
by his committee or next friend or person having title to
intervene as by any other partner.

(6) When a partner, other than the partner suing, becomes in
any other way permanently incapable of performing his part

30 of the partnership contract.

(¢) When a partner, other than the partner suing, has been
guilty of such conduet as, in the opinion of the Court,
regard being had to the nature of the business, is calculated
to prejudicially affect the carrying on of the business.

35 (d) When a partner, other than the party suing, wilfully or
persistently commits a breach of the par tn(,rshlp agreement,
or otherwise so conducts himself in matters relating to the
partnership business that it is not reasonably pmctlcable for
the other partner or partners to carry on the business in

40 partnership with him.

(¢) When the business of the partnership can only be carried on
at a loss.

(f) Whenever in any case circumstances have arisen which, in
the opinion of the Court, render it just and equitable that

45 the partnership be dissolved.

6. (1) When a person deals with a firm after a change in its Rights of persons.
constltutlon he is entitled to treat all apparent members of the old dealing with firm

firm as still being members of the firm until he has notice of the
change.

50 (11) An advertisement in the G'azelte and in at least one
newspaper circulating in Sydney and one newspaper circulating in
the district in which the firm carries on business shall be notice as to
persons who had not dealings with the firm before the date of the
dissolution or change so advertised.

55 (111) The estate of a partner who dies, or who becomes
bankrupt, or of a partner who, not having been known to the person
dealing with the firm to be a partner, retires from the firm, is not
liable for partnership debts contracted after the date of the death,
bankruptey, or retirement respectively. .

37.

B e e

agmnst apparent
members of firm.
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37. On the dissolution of a partnership or retirement of a Right of partners to
partner any partner may publicly notify the same, and may require 2ty dissclution.
the other partner or partners to concur for that purpose in all
necessary and proper acts, if any, which cannot be done without his

5 or their concurrence.

38. After the dissolution of a partnership the authority of each Continuing authority
partner to bind the firm, and the other rights and obligations of the ;isl’e‘;’f)”fe:if]‘(’{ir}’;ﬁp_
partners continue, notwithstanding the dissolution, so far as may be :
necessary to wind up the affairs of the partnership, and to complete

10 transactions begun but unfinished at the time of the dissolution, but
not otherwise : Provided that the firm is in no case bound by the acts of a
partner who has become bankrupt; but this proviso does not effect
the liability of any person who has, after the bankruptey, represented
himself or knowingly suffered himself to be vepresented as a partner

15 of the bankrupt.

89. On the dissolution of a partnership every partner is entitled, Rights of partners to
as against the other partners in the firm, and all persons claiming ;{:{.’é,‘f;ts’ﬁﬁ,(l’froperty_
through them in respect of their interests as partners, to have the
property of the partnership applied in payment of the debts and

20 liabilities of the firm, and to have the surplus assets after such pay-
ment applied in payment of what may be due to the partners
respectively after deducting what may be due from them as partners
to the firm; and forthat purpose any partner or his representatives
may, on the termination of the partnership, apply to the Court to

25 wind up the business and affairs of the firm.

40. Where one partner has paid a premium to another on APPO}'tionnLent of
entering into a partnership for a fixed term, and the partnership is Wreiihic
dissolved before the expiration of that term otherwise than by the Franaly
death of a partner, the Court may order the repayment of the """
30 premium, or of such part as it thinks just, having regard to the terms
of the partnership contract, and to the length of time during which
the partnership as continued ; unless—

(@) the dissolution is, in the judgement of the Court, wholly or
chiefly due to the misconduct of the partner who paid the
35 premium, or
(0) the partnership has been dissolved by an agreement containing
no provision for a return of any part of the premium.

41. Where a partnership contract is rescinded on the ground of Rights where
the fraud or misrepresentation of one of the parties thereto, the Feriership disolved
40 party entitled to rescind is, without prejudice to any other right, misrepresentation.
entitled—
(#) to a lien on, or right of retention of, the surplus of the
partnership assets, after satisfying the partnership liabilities,
for any sum of money paid by him for the purchase of a
45 share in the partnership and for any capital contributed by
him ; and is
(0) to stand in the place of the creditors of the firm for any pay-
ments made by him in respect of the partnership liabilities ;
and
50 (¢) to be indemnified by the person guilty of the fraud or making
the representation against all the debts and liabilities of the
firm.
42. (1) Where any member of a firm has died, or otherwise Right of outgoing
ceased to be a partner, and the surviving and continuing partners carry i i’l‘]:l?:g’ri:ﬁts
55 on the business of the firm with its capital or assets without any final made after dissolu-
settlement of accounts as between the firm and the outgoing partner, tior-
or his estate, then, in the absence of any agreement to the contrary,
the outgoing partner or his estate is entitled, at the option of himself

or
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or his representatives, to such share of the profits made since the disso-
lution as the Court may find to be attributable to the use of his share
of the partnership assets, or to interest at the rate of sewew six per
centum per annum on the amount of his share of the partnership assets.
5 (11) Provided that where, by the partnership contract, an
option is given to surviving or continuing partners to purchase the
interest of a deceased or outgoing partner, and that option is duly
exercised, the estate of the deceased partner, or the outgoing partner
or his estate, as the case may be, is not entitled to any further or other
10 share of profits ; but if any partner assuming to act in exercise of
the option does not in all material respects comply with the terms
thereof, he is liable to account under the foregoing provisions of this
section.
43. Subject to any agreement between the partners, the amount Retiring or deceased
15 due from surviving or continuing partners to an outgoing partner, or s vt
the representatives of a deceased partner, in respect of the outgoing or
deceased partner’s share, is a debt accruing at the date of the dissolu-
tion or death.
44. In settling accounts between the partners after a dissolution Rule for distribution

1 -1 . o o , of assets on final
20 of partnership, the following rules shall, subject to any agreement, be J, ;2> o

observed,— accounts.

(@) Losses, including losses and deficiencies of capital, shall be
paid first out of profits, next out of capital, and lastly, if
necessary, by the partners individually in the proportion in

25 which they were entitled to share profits.

(0) The assets of the firm, including the sums, if any, contributed
by the partners to make up losses or deficiencies of capital,
shall be applied in the following manner and order :—

1. In paying the debts and liabilities of the firm to persons who
30 are not partners therein.
2. In paying to each partner ratably what is due by the firm
to him for advances as distinguished from capital.
3. In paying to each partner ratably what is due from the
firm to him in respect of capital.
35 4. The ultimate residue, if any, shall be divided among the
partners in the proportion in which profits are divisible.

Supplemental.
45. In this Act unless the contrary intention appears— Definition of “Court”
40 The expression “ Court” includes every Court and Judge having #nd “business.

jurisdiction in the case.
The expression ¢ business ”’ includes every trade, occupation, or
profession.
46. The rules of equity and of common law applicable to Saving for rules of
s . o . . equity and common
45 Partnership shall continue in force except so far as they are inconsistent j,.
with the express provisons of this Act.
47. 'T'he Act thirtieth Victoria number fourteen is hereby Repeal of
repe'lled 30 Vic. No. 14.
48. This Act may be cited as the ““ Partnership Act, 1891.” Short title.

110—B
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An Act to declare and amend the law of Partnership.

A7HEREAS it is expedient to declare and amend the law of Preamble.
Partnership: Be it therefore enacted by the Queen’s Most
Excellent Majesty, by and with the advice and consent of the
Legislative Council and Legislative Assembly of New South Wales in
5 Parliament assembled, and by the authority of the same, as follows :—

Nature of Partnership.

1. (1) Partnership is the relation which exists between persons Definition of
carrying on a business in common with a view of profit. S
(1r) But the relation between members of any company or
10 association which is—
(¢) Registered as a company under the “ Companies Act” or any
other Act of Parliament for the time being in force and
relating to the registration of joint stock companies; or
() Formed or incorporated by or iu pursuance of any other Act
15 of Parliament or Letters Patent or Royal Charter
is not a Partnership within the meaning of this Act.
110—A
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2. In determining whether a partnership does or does not exist, Rules for determin-
regard shall be had to the following rules :— ;’;‘“’rt‘ifgffﬁf;" o
(1) Joint tenancy, tenancy in common, joint property, or part
ownership does not of itself create a partnership as to any-
5 thing so held or owned, whether the tenants or owners do or
do not share any profits made by the use thereof.
(1r) The sharing of gross returns does not of itself create a partner-
ship, whether the persons sharing such returns have or have
not a joint or common right or interest in any property from
10 whicll or from the use of which the returns are derived. v
(11x) The receipt by a person of a share of the profits of a business ¥
is prima facie evidence that he is a partner in the business,
but the receipt of such a share, or of a payment contingent
on, or varying with the profits of a busines does not of itself ?
15 make him a partner in the business ; and in particular—
(@) The receipt by a person of a debt or other liquidated demand
by instalments or otherwise out of the accruing profits of a

business does not of itself make him a partner in the o
business or liable as such :
20 (b) A contract for the remuneration of a servant or agent of a

person engaged in a business by a share of the prohts of
the business does not of itself make the servant or agent a
partner in the business or liable as such :

(¢) A person being the widow or child of a deceased partner,

25 and receiving by way of annuity a portion of the profits
made in the business in which the deceased person was a
partner, is not by reason only of such receipt a partner in
the business or liable as such:

(d) The advance of money by way of loan to a person engaged

30 or about to engage in any business on a contract with that
person, that the lender shall receive a rate of interest vary-
ing with the profits, or shall receive a share of the profits
arising from carrying on the business, does not of itself make
the lender a partnor with the person or persons carrying

35 on the business or liable as such: Provided that the con-
tract is in writing and signed by or on behalf of all the
parties thereto :

(e) A person receiving by way of annuity or otherwise a portion

of the profits of a business in consideration of the sale by
40 him of the goodwill of the business is not by reason only
of such receipt a partner in the business or liable as such.

3. In the event of any person to whom money has been advanced postponement of
by way of loan upon such a contract as is mentioned in the last foregoing Tigsts of persone
section, or of any buyer of a goodwill in consideration of a share of | 5 doutieiton of

45 the profits of the business being adjudged a bankrupt, entering into an shere of profite in
case of insolvency.
arrangement to pay his creditors less than tw enty shllhnga in the
pound ordying in insolvent circumstances, the lender of the Ioan shall
not be entifled to recover anything in 1‘esp9ct of his loan, and the
seller of the coodwill shall not be entitled to recover anything in
50 respect of the share of profits contracted for, until the claims of the
other creditors of the borrower or buyer for valuable consideration in
money or money’s worth have been satisfied.

4. Persons who have entered into partnership with one another Meaning of firms.

are for the purpose of this Act called collectively a firm, and the name : ,
55 under which their business is carried on is called the firm-name.

- e “.‘.

Relation of partners to persons dealing with them.

5. Every partner is an agent of the firm and his other partners Power of partner to
for the purpose of the business of the partnership ; and the acts of Shw e vy
every partner who does any act for carrying on in the usual way

business
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business of the kind earried on by the firm of which he is a member,

binds the firm and his partners, unless the partner so acting hLas in

fact no authority to act for the firm in the particular matter, and the

person with whom he is dealing either knows that he has no authority,
5 or does not know or believe him to be a partner.

6. An act or instrument relating to the business of the firm, Partners bound by
and done or executed in the firm-name, or in any other manner, show- B O
ing an intention to bind the firm by any person thereto authorised,
whether a partner or not, is binding on the firm and all the partners :

10 Provided that this section shall not affect any general rule of law relating
to the execution of deeds or negotiable instruments.
7. Where one partner pledges the credit of the firm for a Partner using credit
. s . of firm for private
purpose apparently not connected with the firm’s ordinary course of frapiNes.
business, the firm is not bound unless he is in fact special ly authorised
15 by the other partners; but this section does not affect any personal
liability incurred by an individual partner.

8. 1fit has been agreed between the partners that any restrictions Effect of notice tha
shall be placed upon the power of any one or more of them to bind Nk R e
the firm, no act done in contravention of the agreement is binding on partner.”

20 the firm with respect to persons having notice of the agreement.

9. Every partner in a firm is liable jointly with the other partners Liavility of partner.
for all debts and obligations of the firm incurred while he is a partner;
and after his death his cstate is also severally liable in a due course
of administration for such debts and obligations so far as they remain

25 unsatisfied, but subject to the prior payment of his separate debts.

10. Where by any wrongful act or omission of any partner Liability of the firm
acting in the ordinary course of the business of the firm, or with the for wrongs.
authority of his co-partners, loss or injury is caused to any person not
being a partner of the firm, or any penalty is incurred, the firm is

30 liable therefore to the same extent as the partner so acting or omitting
to act.

11. In the following cases, namely :

(a) Where one partner acting within the scope of his apparent Misapplication of
authority receives the money or property of a third person it L gy 1
and misapplies it ; and custody of the firm.

() When a firm in the course of its business receives money or
property of a third person, and the money or property so
received is misapplied by one or more of the partners while it
is in the custody of the firm ;

40 the firm is liable to make good the loss.

12. Every partner is liable jointly with his co-partners and also Liability for wrongs
severally for everything for which the firm while heis a partner therein joint and several.
becomes liable under either of the two last preceding sections.

13. If a partner being a trustee improperly employs trust Improper employ-

45 property in the business or on account of the partnership, no other ™ment of trust

: . : property for partner-
partner is liable for the trust property to the persons beneficially ship purposes,

interested therein :
Provided as follows :—
(r) This section shall not affect any liability incurred by any
50 partner by reason of his having notice of a breach of trust;
and
(1) Nothing in this section shall prevent trust money from being
followed and recovered from the firm if still in its possession
or under its control.

14. (1) Every one who by words spoken or written, or Dby persons lisble by
conduct represents himself, or who knowingly suffers himsell to be “holding out.”
represented as a partner in a pavticular firm, is liable as a partner
to any one who has on the faith of any such representation given
eredit to the firm, whether the representation has or has not been made

or
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or communicated to the person so giving credit by or with the know-
ledge of the apparent partner making the representation or suffering
it to be made.
(11) Provided that where after a partner’s death the partner-
5 ship business is continued in the old firm-name, the continued use of
that name or of the deceased partner’s name as part thereof shall not
of itself make his executors or administrators’ estate or effects liable
for any partnership debts contracted after his death.
15. An admission or representation made by any partner Admissions and
10 concerning the partnership affairs, and in the ordinary course of its ;32{:’;‘5““‘0“” o
business, is evidence against the firm. '

16. Notice to any partner who habitually acts in the partner- Notice to acting

ship business of any matter relating to partnership affairs operates as i o etahiay
notice to the firm, except in the case of a fraud on the firm committed
15 by or with the consent of that partner. :

17. (1) A person who is admitted as a partner into an existing Liabilities of
firm does not thereby become liable to the creditors of the firm for ;‘;ﬁﬁfé‘;ﬁﬁt’;‘l‘;‘_’“‘
anything done before he became a partner.

(1) A partner who retires from a firm does not thereby

90 cease to be liable for partnership debt and obligation incurred before
his retirement.

(111) A retiring partner may be discharged from any existing
liabilities by an agreement to that effect between himself and the
members of the firm as newly constituted and the creditors, and this

95 agreement may be either expressed or inferred as a fact from the course
of dealing between the creditors and the firm as newly constituted.

18. A continuing cuaranty or cautionary obligation given Revocation of con-
either to a firm or to a third person in respect of the transactions of 2 z‘}:‘ﬂ‘ﬁgeg ey b
firm is, in the absence of agrcement to the contrary, revoked as to

80 future transactions by any change in the constitution of the firm to
which, or of the firm in respect of whose transactions, the guaranty or
obligation was given.

Relations of partners to one another.

19. The mutual rights and duties of partners, whether ascer- Variation by consent

85 tained by agreement or defined by this Act, may be varied by the el
consent of all the partners, and such consent may be either expressed "
or inferred from a course of dealing.

20. (1) All property, and rights and interests in property, partnership
originally brought into the partnership stock or acquired, whether by property.

40 purchase or otherwise, on account of the firm, or for the purposes and
in the course of the partnership business, are called in this Act partner-
ship property, and must be held and applied by the partners exclusively
for the purposes of the partnership, and in accordance with the partner-
ship agreement.

45 (1) Provided that the legal estate or interest in any land 2
which belongs to the partnership shall devolve according to the nature
and tenure thereof, and the general rules of law thereto applicable,
but in trust so far as is necessary for the persons beneficially interested
in the land under this section.

50 (111) 'Where co-owners of an estate or interest in any land,
not being itself partnership property, are partners as to profits made
by the use of that land or estate, and purchase other lands and estate
out of the profits to be used in like manner, the land or estate so pur-
chased belongs te them, in the absence of an agreement to the

55 contrary, not as partners, but as co-owners for the same respective
estates and interests as are held by them in the land or estate first-
mentioned at the date of the purchasze.

21.
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21. Unless the contrary intention appears, property bought with Property bought with
money belonging to the firm is deemed to have been bought on i el
account of the firm.

22. Where land or any heritable interest therein has become Conversion into
5 1 . 1 , ) AT . personal estate of
5 partnership property, it shall, unless the contrary intention appears, OO 1 e gt
treated as between the partners (including the representatives of & ship property.
deceased partner), and also as between the heirs of a deceased partner
and his executors or administrators as personal or movable and not

real or heritable estate.

10 23. (1) After the commencement of this Act a writ of execution Procedure against
v shall not issue against any partnership property except on a judgment g:i:;‘ef'jj“app%‘;j’n;er,‘
against the firm. separate judment
(11) The Supreme Courtor a Judge thereof, may, on theappli- e
cation by summons of any judgment creditor of a partner, make an
. 15 order charging that partner’s interest in the partnership property and
profits with payment of the amount of the judgment debt and interest
thereon and may by the same or a subsequent order appoint a receiver
of that partner’s share of profits (whether already declaved or accruin 2),
and of any other money which may be coming to him in respect of the
90 partnership, and direct all accounts and inquiries, and give all other
orders and directions which might have been directed or given if the
charge had been made in favour of the judgment creditor by the partner,
or which the circumstances of the case may require.
(1i1) The other partner or partners shall be at liberty at any
95 time to redeem the interest charged, or in the case of a sale being
directed to purchase the same.

94. The interests of partners in the partnership property and Rulesas to the
their rights and duties in relation to the partnership shall be deter- ;’;‘;gg:ﬁ: ‘;ﬁgj%;t’;gf
mined, subject to any agreement expressed or implied between the specialagreement.

30 partners, by the following rules :—

(1) All the partners are entitled to share equally in the capital
and profits of the business, and must contribute equally
towards the losses whether of capital or otherwise sustained by
the firm.

35 (11) The firm must indemnify every partnerin respect of payment
made and personal liabilities incurred by him.

(@) In the ordinary and proper conduct of the business of the

firm; or

(0) In or about anything necessarily done for the preservation

10 of the business or property of the firm.

(111) A partner making, for the purpose of the partnership, any
actnal payment or advance beyond the amount of capital
which he has agreed to subscribe is entitled to interest at the
rate of seven per centum per annum from the date of the pay-

45 ment or advances.

f (1v) A partner is not entitled before the ascertainment of profits

to interest on the capital subscribed by him.

(v) Every partner may take part in the management of the
partnership business.

' 50 (vi) No partner shall be entitled to remuneration for acting in
the partnership business.

(vir) No person may be introduced as a partner without the con-
sent of all existing partners.

(virr) Any difference arising as to ordinary matters connected
with the partnership business may be decided by a majority
of partners, but no change may be made in the nature of the
partnership business without the consent of all existing
partners.

[S14
(]

(rx)
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(1x) The partnership books are to be kept at the place of business

of the partnership (or the principal place, if there is more

than one), and every partner may, when he thinks fit, have

access to and inspect and copy any of them.

5 25. No majority of the partners can expel any partner unless a Expulsion of partner.
power to do so has been conferred by express agreement between the
partners.
26. (1) Where no fixed term has been agreed upon for the Retirement from

duration of the partnership, any partner may determine the partnership pertnership at will.

10 at any time on giving notice of his intention so to do to all the other
partners.

(1) Where the partnership has originally been constituted
by deed, a notice in writing, signed by the partner giving it, shall be
sufficient for this purpose.

15 27. (1) Where a partnership entered into for a fixed term is where partnership
continued after the term has expired, and without any express new for tem is continued
agreement, the rights and duties of the partners remain the same as o tevmn presumed.
they were at the expiration of the term, so far as is consistent with the
incidents of a partnership at will.

20 (I1) A continuance of the business by the partners or such of
them as habitually acted therein during the term without any
settlement or liquidation of the partnership affairs, is presumed to be a
continuance of the partnership.

28. Partners are bound to render true accounts and full Duty of partners to

25 information of all things affecting the partnership to any partner or render accounts.
his legal representatives.

29. (1) Every partner must account to the firm for any benefit Accountability of
derived by him without the consent of the other partners from any ;)‘r‘:;t;'" Ak i
transaction concerning the partnership, or for any use by him of the

30 partnership property, name, or business connexion.

(11) This section applies also to transactions undertaken
after a partnership has been dissolved by the death of a partner, and
before the affairs thereof have heen completely wound up, either by
any surviving partner or by the representatives of the deceased partner.

35 30. If a partner, without the consent of the other partners, Duty of partner no
carries on any business of the same nature as and competing with that fo compete with
of the firm, he must account for and pay over to the firm all profits
made by him in that business.

8L. (1) An assignment by any partner of his share in the Rights of assignee

40 partnership, either absolute or by way of mortgage or redeemable charge, o fgfm in partner-
does not, as against the other partners, entitle the assignee during the
continuance of the partnership, to interfere in the management or
administration of the partnership business or affairs, or to require any
account of the partnership transactions, or to inspect the partnership

45 books, but entitles the assignee only to receive the share of profits to
which the assigning partner would otherwise be entitled, and the
assignee must accept the account of profits agreed to by the partners.

(11) In case of a dissolution of the partnership, whether
as respect all the partners, or as respects the assigning partner, the

50 assignee is entitled to receive the share of the partnership assets to which
the assigning partner is entitled as between himself and the other
partners, and for the purpose of ascertaining that share, to an account
as from the date of the dissolution.

Dissolution of Partuership and ils consequences.

55 32. Subject to any agreement hetween the partners, a partner- pissolution by
S]lil’) is diSSOIV‘Ed— expiration or other-

wise.

(@) If extered into for a fixed term, by the expiration of that term

()
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(6) If entered into for a single adventure or undertaking, by the
termination of that adventure or undertaking :
(¢) If entered into for an undefined time, by any partner giving
notice to the other or others of his intention to dissolve the
5 partnership.

In the last-mentioned case the partnership is dissolved as from
the date mentioned in the notice as the date of dissolution, or, if no
date is mentioned, as from the date of the communication of the notice.

33. (1) Subject to any agreement between the partners, every pissolution by

10 partnership is dissolved as regards all the partners by the death or EapiIupry, deagh, or
bankruptey of any partner. iR

(1) A partnership may, at the option of the other partners,
be dissolved if any partner suffers his share of the partnership property
to be charged under this Act for his separate debt.

15 34. A partnership is in every case dissolved by the happening pissolution by
of any event which makes it unlawful for the business of the firm to G e
be carried on, or for the members of the firm to carry it on in partner-"
ship. :

35. On application by a partner the Court may decree a Dissolution by the

20 dissolution of the partnership in any of the following cases :— g

(¢) When a partner has been declared in accordance with law
to be of unsound mind and incapable of managing his
affairs, oris shown to the satisfaction of the Court to be of
permanently unsound mind, in either of which cases the

25 application may be made as well on behalf of that partner '

by his committee or next friend or person having title to
intervene as by any other partner.

() When a partner, other than the partner suing, becomes in
any other way permanently incapable of performing his part

30 of the partnership contract.

(¢) When a partner, other than the partner suing, has been
guilty of such conduct as, in the opinion of the Court,
regard being had to the nature of the business, is calculated
to prejudicially affect the carrying on of the business.

35 (d) When a partner, other than the party suing, wilfully or

persistently commits a breach of the partnership agreement,
or otherwise so conducts himself in matters relating to the
partnership business that it is not reasonably practicable for
the other partner or partners to carry on the business in

40 partnership with him.

(¢) When the business of the partnership can only be carried on
at a loss.

(/) Whenever in any case circumstances have arisen which, in
the opinion of the Court, render it just and equitable that

45 the partnership be dissolved.

36. (1) When a person deals with a firm after a change in its Rights of persons
constitution, he is entitled to treat all apparent members of the old e vl o)
firm as still being members of the firm until he has notice of the momber it o
change.

50 (11) An advertisement in the Gazelte and in at least one
newspaper circulating in Sydney and one newspaper ecirculating in
the district in which the firm carries on business shall be notice as to
persons who had not dealings with the firm before the date of the
dissolution or change so advertised.

55 (rir) The estate of a partner who dies, or who becomes
bankrupt, or of a partner who, not having been known to the person
dealing with the firm to be a partner, retires from the firm, is not
liable for partnership debts contracted after the date of the death,
bankruptey, cr retirement respectively.

37.
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87. On the dissolution of a partnership or retirement of a Right of parinersto
partner any partner may publicly notify the same, and may require R AN
the other partner or partners to concur for that purpose in all
necessary and proper acts, if any, which cannot be done without his

b or their concurrence.

38. After the dissolution of a partnership the authority of each Continuing authority
partner to bind the firm, and the other rights and obligations of the ;f,sngg’;e:;ﬁgﬁfg‘igp
partners continue, notwithstanding the dissolution, so far as may be
necessary to wind up the affairs of the partnership, and to complete
10 transactions begun but unfinished at the time of the dissolution, but
not otherwise : Provided that the firm is in no case bound by the acts of a
partner who has become bankrupt; but this proviso does not effect
the liability of any person who has, after the bankruptcy, represented o
himself or knowingly suffered himself to be vepresented as a partner
15 of the bankrupt.
39. On the dissolution of a partnership every partner is entitled, Rights of partners to )
. oy A 14 il application of }
as against the other partners in the firm, and all persons claiming partnershipproperty. )
through them in respect of their interests as partners, to have the
property of the partnership applied in payment of the debts and
90 liabilities of the firm, and to have the surplus assets after such pay-
ment applied in payment of what may be due to the partners
respectively after deducting what may be due from them as partners
to the firm; and forthat purpose any partner or his representatives
may, on the termination of the partnership, apply to the Court to
25 wind up the business and affairs of the firm.

40. Where one partner has paid a premium to another on Apportionment of
. . <JaTn . . _premium when
entering into a partnership for a fixed term, and the partnership 1S partnership
dissolved before the expiration of that term otherwise than by the prematurely
188olved.

death of a partner, the Court may order the repayment of the

80 premium, or of such part as it thinks just, having regard to the terms
of the partnership contract, and to the length of time during which
the partnership as continued ; unless—

(@) the dissolution is, in the judgement of the Court, wholly or
chiefly due to the misconduct of the partner who paid the
35 premium, or
(0) the partnership has been dissolved by an agreement containing
no provision for a return of any part of the premium.

41. Where a partnership contract is rescinded on the ground of Rights where
the fraud or misrepresentation of one of the parties thereto, the fy shenkip g
40 party entitled to rescind is, without prejudice to any other right, misrepresentation.
entitled—
(a) to a lien on, or right of retention of, the surplus of the
partnership assets, after satisfying the partnership liabilities,
for any sum of money paid by him for the purchase of a
45 share in the partnership and for any capital contributed by
him ; and is
(b) to stand in the place of the creditors of the firm for any pay-
ments made by him in respect of the partnership liabilities; |
and ‘
50 (¢) to be indemnified by the person guilty of the fraud or making
the representation against all the debts and liabilities of the
firm.
42. (1) Where any member of a firm has died, or otherwise Right of outgoing
ceased to be a partner, and the surviving and continuing partners carry Pane L‘l‘mcre;;”,‘;‘ﬁ b
55 on the business of the firm with its capital or assets without any final made ofter dissolu-
settlement of accounts as between the firm and the outgoing partner, o™
or his estate, then, in the absence of any agreement to the contrary.
the outgoing partner or his estate is entitled, at the option of himself

or
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or his representatives, to such share of the profits made since the disso-
lution as the Court may find to be attributable to the use of his share
of the partnership assets, or to interest at the rate of seven per centum
per annum on the amount of his share of the partnership assets.

5 () Provided that where, by the partnership contract, an
option is given to surviving or continuing partners to purchase the
interest of a deceased or outgoing partner, and that option is duly
exercised, the estate of the deceased partner, or the outgoing partner
or his estate, as the case may be, is not entitled to any further or other

10 share of profits ; but if any partner assuming to act in exercise of

the option does not in all material respects comply with the terms
thereof, he is liable to account under the foregoing provisions of this
section.

43. Subject to any agreement between the partners, the amount

15 due from surviving or continuing partners to an outgoing partner, or

the representatives of a deceased partner, in respect of the outgoing or
deceased partner’s share, is a debt aceruing at the date of the dissolu-
tion or death.

44. In settling accounts between the partners after a dissolution

20 of partnership, the following rules shall, subject to any agreement, be

observed,—

(@) Losses, including losses and deficiencies of capital, shall be
paid first out of profits, next out of capital, and lastly, if
necessary, by the partners individually in the proportion in

25 which they were entitled to share profits.

(0) The assets of the firm, including the sums, if any, contributed
by the partners to make up losses or deficiencies of capital,
shall be applied in the following manner and order :—

. In paying the debts and liabilities of the firm to persons who

30 are not partners therein.

2. In paying to each partner ratably what is due by the firm
to him for advances as distinguished from capital.

. In paying to each partner ratably what is due from the

firm to him in respect of capital.

35 4. The ultimate residue, if any, shall be divided among the

partners in the proportion in which profits are divisible.

e

- -
o

Supplemental.

45, In this Act unless the contrary intention appears—
40 The expression « Court’” includes every Court and Judge having
jurisdiction in the case.
The expression * business ”’
profession.
46. The rules of equity and of common law applicable to
45 Partnership shall continue in force except so far as they are inconsistent
with the express provisons of this Act.
47. The Act thirtieth Victoria number fourteen is hereby
repealed.
48. This Act may be cited as the “ Partnership Act, 1891.”

includes every trade, occupation, or

Sydney : George Stephen Chapman, Acting Government Printer.—1801,

r9d.]

110—B

Retiring or deceased
partner’s share to be
a debt.

Rule for distribution
of assets on final
settlement of
accounts.

Definition of “Court”
and ““ business.”

Saving for rules of
equity and common
law

Repeal of
30 Vie, No. 14.
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An Act to declare and amend the law of Partnership.

A7 HEREAS it is expedient to declare and amend the law of Preamble.
Partnership: Be it therefore enacted by the Queen’s Most
Excellent Majesty, by and with the advice and consent of the
Legislative Council and Legislative Assembly of New South Wales in
5 Parliament assembled, and by the authority of the same, as follows :—

Nature of Partnership.

1. (1) Partnership is the relation which exists between persons Definition of
carrying on a business in common with a view of profit. i < a
(ir) But the relation between members of any company or
10 association which is—
(«) Registered as a company under the “ Companies Act” or any
other Act of Parliament for the time being in force and
relating to the registration of joint stock companies; or
(b) Formed or incorporated by or in pursuance of any other Act
15 of Parliament or Letters Patent or Royal Charter
is not a Partnership within the meaning of this Act.
110—A
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2. In determining whether a partnership does or does not exist, Rules for determin-
regard shall be had to the following rules :— ‘;ﬁ;}fgﬁ:ﬁ‘;e -

(1) Joint tenancy, tenancy in common, joint property, or part
ownership does not of itself create a partnership as to any-

5 thing so held or owned, whether the tenants or owners do or
do not share any profits made by the use thereof.

(1r) The sharing of gross returns does not of itself create a partner-
ship, Whether the persons sharing such returns have or have
not a joint or common right or interest in any property from

10 which or from the use of which the returns are derived.

(111) The receipt by a person of a share of the profits of a business
is prima facie evidence that he is a partner in the business,
but the receipt of such a share, or of a payment contingent
on, or varying with the profits of a busines does not of itself

| 15 make him a partner in the business; and in particular—

| («) The receipt by a person of a debt or other liquidated demand
by instalments or otherwise out of the accruing profits of a
business does not of itself make him a partner in the
business or liable as such :

20 (b) A contract for the remuneration of a servant or agent of a
person engaged in a business by a share of the prohts of
the business does not of itself make the servant or agent a
partner in the business or liable as such:

(¢) A person being the widow or child of a deceased partner,

25 and receiving by way of annuity a portion of the profits
made in the business in which the deceased person was a
partner, is not by reason only of such receipt a partner in
the business or liable as such :

(d) The advance of money by way of loan to a person engaged

30 or about to engage in any business on a contract with that
person, that the lender shall receive a rate of interest vary-
ing with the profits, or shall receive a share of the profits
arising from carrying on the business, does not of itself make
the lender a partner with the person or persons carrying

35 on the business or liable as such: Provided that the con-
tract is in writing and signed by or on behalf of all the
parties thereto :

(e) A person receiving by way of annuity or otherwise a portion

of the profits of a business in consideration of the sale by
40 him of the goodwill of the business is not by reason onlv
of such receipt a partner in the business or liable as such.

3. In the event of any person to whom money has been advanced postponement of
by way of loan upon such a contract as is mentioned in the last foregoing rights of persons
section, or of any buyer of a goodwill in consideration of a share of & Sl dbusion of

45 the proﬁts of the business belnﬂ' adjudged a bankrupt, entering into an share of profits in
arrangement to pay his creditors less than twenty shillings in the . r
pound ordying in insolvent circumstances, the lender of the loan shall
not be entitled to recover anything in respect of his loan, and the
seller of the goodwill shall not be entitled to recover anything in

50 respect of the share of profits contracted for, until the claims of the

other creditors of the borrower or buyer for valuable consideration in
money 01‘ money’s worth have been satisfied.
Persons who have entered into partnership with one another seaning of firms.
are for the purpose of this Act called collectively a firm, and the name
55 under which their business is carried on is called the firm-name.

Relation of partners to persons dealing with them.

5. Every partner is an agent of the firm and his other partners Power of partner to
for the purpose of the business of the partnership; and the acts of
every partner who does any act for carrying on in the usual way

business

bind the firm.

-
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business of the kind carried on by the firm of which he is a member,

binds the firm and his partners, unless the partner so acting has in

fact no authority to act for the firm in the particular matter, and the

person with whom he is dealing either knows that he has no authority,
5 or does not know or believe him to be a partner.

6. An act or instrument relating to the business of the firm, Partoers bound by
and done or executed in the firm-name, or in any other manner, show- § e
ing an intention to bind the firm by any person thereto authorised,
whether a partner or not, is binding on the firm and all the partners:

10 Provided that this section shall not affect any general rule of law relating
to the execution of deeds or negotiable instruments.
7. Where one partner pledges the credit of the firm for a Partner using credit
5 h . of firm for private
purpose apparently not connected with the firm’s ordinary course of putones:
business, the firm is not bound unless he is in fact specially authorised
15 by the other partners; but this section does not affect any personal
liability incurred by an individual partner.

8. Ifit has been agreed between the partners that any restrictions Effect of notice that
shall be placed upon the power of any one or more of them to bind i vil not be
the firm, no act done in contravention of the agreement is binding on parter.”

20 the firm with respect to persons having notice of the agreement.

9. Every partner in a firm is liable jointly with the other partners wLiaility of partaer.
for all debts and obligations of the firm incurred while he is a partner;
and after his death his ecstate is also severally liable in a due course
of administration for such debts and obligations so far as they remain

25 unsatisfied, but subject to the prior payment of his separate debts.

10. Where by any wrongful act or omission of any partner Linbility of the firm
acting in the ordinary course of the business of the firm, or with the for wrongs.
authority of his co-partners, loss or injury is caused to any person not
being a partner of the firm, or any penalty is incurred, the firm is

30 liable therefore to the same extent as the partner so acting or omitting
to act.

11. In the following cases, namely :

(a) Where one partner acting within the scope of his apparent Misapplication of
authority receives the money or property of a third person ony orproperty
35 and misapplies it ; and custody of the firm.
(6) When a firm in the course of its business receives money or
property of a third person, and the money or property so
recelved is misapplied by one or more of the partners while it
is in the custody of the firm ;
40 the firm is liable to make good the loss.

12. Every partner is liable jointly with his co-partners and also Liability for wrongs
severally for everything for which the firm while he is a partner therein ioint and several.
becomes liable under either of the two last preceding sections.

13. If a partner being a trustee improperly employs trust mproper employ-

45 property in the business or on account of the partnership, no other ;:'Tvxi)te:')ttvtg;:tpartuer-
partner is liable for the trust property to the persons beneficially ship purposes.
interested therein :

Provided as follows :(—

(r) This section shall not affect any liability incurred by any
50 partner by reason of his having notice of a breach of trust;

and
(11) Nothing in this section shall prevent trust money from being
followed and recovered from the firm if still in its possession

or under its control.

14. (1) Every one who by words spoken or written, or by Pesons liable by
conduct represents himself, or who knowingly suffers himself to be " helding out.”
represented as a partner in a particular firm, is liable as a partner
to any one who has on the faith of any such representation given
eredit to the firm, whether the representation has or has not been made

or

(B14
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or communicated to the person so giving credit by or with the know-
ledge of the apparent partner making the representation or suffering
it to be made.
(1) Provided that where after a partner’s death the partner-
5 ship business is continued in the old firm-name, the continued use of
that name or of the deceased partner’s name as part thereof shall not
of itself make his executors or administrators’ estate or effects liable
for any partnership debts contracted after his death.
15. An admission or representation made by any partner Admissions and
10 concerning the partnership affairs, and in the ordinary course of its ;Zpr{g:i:’t“m“’ ¥
business, is evidence against the firm. '

16. Notice to any partner who habitually acts in the partner- Notice to acting
ship business of any matter relating to partnership affairs operates as priner to be notice
notice to the firm, except in the case of a fraud on the firm committed

15 by or with the consent of that partner.

17. (1) A person who is admitted as a partner into an existing Liabilities of
firm does not thereby become liable to the creditors of the firm for ‘g‘;‘;gf;;}gﬂ‘g’e‘l:“'
anything done before he became a partner.

(tr) A partner who retires from a firm does not thereby

90 cease to be liable for partnership debt and obligation incurred before
his retirement.

(111) A retiring partner may be discharged from any existing
liabilities by an agreement to that effect between himself and the
members of the firm as newly constituted and the creditors, and this

25 agreement may be either expressed or inferred as a fact from the course
of dealing between the creditors and the firm as newly constituted.

18. A continuing guaranty or cautionary obligation given Revocation of con-
either to a firm or to a third person in respect of the transactions of a ;fa‘ggg e
firm is, in the absence of agreement to the contrary, revoked as to

80 future transactions by any change in the constitution of the firm to
which, or of the firm in respect of whose transactions, the guaranty or
obligation was given.

Relations of partners to one another.

19. The mutual rights and duties of partners, whether ascer- variation by consent

85 tained by agreement or defined by this Act, may be varied by the of terms of partner-

consent of all the partners, and such consent may be either expressed &

or inferred from a course of dealing.

20. (1) All property, and rights and interests in property, pitnership

originally brought into the partnership stock or acquired, whether by property.
40 purchase or otherwise, on account of the firm, or for the purposes and

in the course of the partnership business, are called in this Act partner-

ship property, and must be held and applied by the partners exclusively

for the purposes of the partnership, and in accordance with the partner-

ship agreement.
45 (i1) Provided that the legal estate or interest in any land

which belongs to the partnership shall devolve according to the nature

and tenure thereof, and the general rules of law thereto applicable,

but in trust so far as is necessary for the persons beneficially interested

in the land under this section.
50 (1r1) Where co-owners of an estate or interest in any land,

not being itself partnership property, are partners as to profits made

by the use of that land or estate, and purchase other lands and estate

out of the profits to be used in like manner, the land or estate so pur-

chased belongs tc them, in the absence of an agreement to the
55 contrary, not as partners, but as co-owners for the same respective

estates and interests as are held by them in the land or estate first-

mentioned at the date of the purchase.

21.
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21. Unless the contrary intention appears, property bought with Property bought with
5 . P prop (o] ) * g
money belonging to the firm is deemed to have been bought on Partnersbip money.
account of the firm.

22. Where land or any heritable interest therein has become Conversion into
5 partnership property, it shall, unless the contrary intention appears, be }’:j;"ﬁ‘:}d"i?;f&”.
treated as between the partners (including the representatives of a ship property.
deceased partner), and also as between the heirs of a deceased partner
and his executors or administrators as personal or movable and not

real or heritable estate.

10 23. (1) After the commencement of this Act a writ of execution Procedure against
shall not issue against any partnership property except on a judgment g:i:’y}%’;}g’p‘;‘r‘;;er,‘
against the firm. separate judment

(11) The Supreme Courtor a Judge thereof, may,on theappli- “°*"
cation by summons of any judgment creditor of a partner, make an

15 order charging that partner’s interest in the partnership property and
profits with payment of the amount of the judgment debt and interest
thereon and may by the same or a subsequent order appoint a receiver
of that partner’s share of profits (whether already declaved or accruing),
and of any other money which may be coming to him in respect of the

20 partnership, and direct all accounts and inquiries, and give all other
orders and directions which might have been directed or given if the
charge had been made in favour of the judgment creditor by the partner,
or which the circumstances of the case may require.

(1ir) The other partner or partners shall be at liberty at any

25 time to redeem the interest charged, or in the case of a sale being

directed to purchase the same.

24. The interests of partners in the partnership property and Rulesas to the
their rights and duties in relation to the partnership shall be deter- nitresteant dus of
mined, subject to any agreement expressed or implied between the specialagreement.

30 partners, by the following rules :—

(1) All the partners are entitled to share equally in the capital
and profits of the business, and must contribute equally
towards the losses whether of capital or otherwise sustained by
the firm.

35 (1r) The firm must indemnify every partner in respect of payment

made and personal liabilities incurred by him.
() In the ordinary and proper conduct of the business of the
firm; or
(b) In orabout anything necessarily done for the preservation

40 of the business or property of the firm.

(1i1) A partumer making, for the purpose of the partnership, any
actual payment or advance beyond the amount of capital
which he has agreed to subscribe is entitled to interest at the
rate of seven per centum per annum from the date of the pay-

45 ment or advances.

(tv) A partner is not entitled before the ascertainment of profits
to interest on the capital subscribed by him.

(v) Every partner may take part in the management of the
partnership business.

50 (vi) No partner shall be entitled to remuneration for acting in
the partnership business.

(vir) No person may be introduced as a partner without the con-
sent of all existing partners.

(virr) Any difference arising as to ordinary matters connected
with the partnership business may be decided by a majority
of partners, but no change may be made in the nature of the
partnership business without the consent of all existing

partners.
(1x)

(@14
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(1x) The partnership books are to be kept at the place of business

of the partnership (or the principal place, if there is more

than one), and every partner may, when he thinks fit, have

‘access to and inspect and copy any of them.

5 25. No majority of the partners can expel any partner unless a Expulsion of partner.
power to do so has heen conferred by express agreement between the
partners.
26. (1) Where no fixed term has been agreed upon for the Retirement from

duration of the partnership, any partner may determine the partnership pertership at will.

10 at any time on giving notice of his intention so to do to all the other
partners.

(1) Where the partnership has originally been constituted
by deed, a notice in writing, signed by the partner giving it, shall be
sufficient for this purpose.

15 27. (1) Where a partnership entered into for a fixed term is where partnership
continued after the term has expired, and without any express new PR
agreement, the rights and duties of the partners remain the same as gl terms presumed.
they were at the expiration of the term, so far as is consistent with the
incidents of a partnership at will.

20 (1) A continuance of the business by the partners or such of
them as habitually acted therein during the term without any
settlement or liquidation of the partnership affairs, is presumed to be a
continuance of the partnership.

28. Partners are bound to render true accounts and full Dhty of partners to

25 information of all things affecting the partnership to any partner or renderaccounts.
his legal representatives.

29. (1) Every partner must account to the firm for any benefit Accountability of
derived by him without the consent of the other partners from any S:’}l’;;“ e
transaction concerning the partnership, or for any use by him of the

30 partnership property, name, or business connexion.

(11) This section applies also to transactions undertaken
after a partnership has been dissolved by the death of a partner, and
before the affairs thereof have been completely wound up, either by
any surviving partner or by the representatives of the deceased partner.

35 30. If a partner, without the consent of the other partners, Duty of partner no
carries on any business of the same nature as and competing with that b
of the firm, he must account for and pay over to the firm all profits
made by him in that business.

8L. (1) An assignment by any partner of his share in the Rights of assignee

40 partnership, either absolute or by way of mortgage or redeemable charge, ° fﬂ'“”" in partner-
does not, as against the other partners, entitle the assignee during the ™
continuance of the partnership, to interfere in the management or
administration of the partnership business or affairs, or to require any
account of the partnership transactions, or to inspect the partnership

45 books, but entitles the assignee only to receive the share of profits to
which the assigning partner would otherwise be entitled, and the
assignee must accept the account of profits agreed to by the partners.

(1) In case of a dissolution of the partnership, whether
as respect all the partners, or as respects the assigning partner, the

50 assignee is entitled to receive the share of the partnership assets to which
the assigning partner is entitled as between himself and the other
partners, and for the purpose of ascertaining that share, to an account
as from the date of the dissolution.

Dissolution of Partnership and ils consequences.
55 32. Subject to any agreement between the partners, a partner- pissolution by
ship is dissolved— & expifation or other-
» . > @ > ‘wise.
(@) If entered into for a fixed term, by the expiration of that term

(©)
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(4) If entered into for a single adventure or undertaking, by the
termination of that adventure or undertaking :
(¢) 1f entered into for an undefined time, by any partner giving
notice to the other or others of his intention to dissolve the
5 partnership.
In the last-mentioned case the partnership is dissolved as from
the date mentioned in the notice as the date of dissolution, or, if no
date is mentioned, as from the date of the communication of the notice.
33. (1) Subject to any agreement between the partners, every pissolution by
10 partnership is dissolved as regards all the partners by the death or Sy, S, o
bankruptey of any partner. o

< (1) A partnership may, at the option of the other partners,
be dissolved if any partner suffers his share of the partnership property
to be charged under this Aet for his separate debt.

' 15 34. A partnership is in every case dissolved by the happening pissolution by
of any event which makes it unlawful for the business of the firm to ety of petiner-
be carried on, or for the members of the firm to carry it on in partner-
ship.

35. On application by a partner the Court may decree a Dissolution by the
20 dissolution of the partnership in any of the following cases:— o i
(a¢) When a partner has been declared in accordance with law
to be of unsound mind and incapable of managing his
affairs, oris shown to the satisfaction of the Court to be of
permanently unsound mind, in either of which cases the
25 application may be made as well on behalf of that partner
by his committec or next friend or person having title to
intervene as by any other partner.
() When a partner, other than the partner suing, becomes in
any other way permanently incapable of performing his part
30 of the partnership contract.
(c) When a partner, other than the partner suing, has been
guilty of such conduct as, in the opinion of the Court,
regard being had to the nature of the husiness, is calculated
to prejudicially affect the carrying on of the business.
35 (d) When a partner, other than the party suing, wilfully or
persistently commits a breach of the partnership agreement,
or otherwise so conducts himself in matters relating to the
partnership business that it is not reasonably practicable for
the other partner or partners to carry on the business in
40 partnership with him.
(¢) When the business of the partnership can only be carried on
at a loss.
(/) Whenever in any case circumstances have arisen which, in
the opinion of the Court, render it just and equitable that
45 the partnership be dissolved.
36. (1) When a person deals with a firm after a change in its Rights of porsons
constitution, he is entitled to treat all apparent members of the old dealing with firm

. firm as still being members of the firm until he has notice of the meberest fivm.
change.
50 (1r1) An advertisement in the G'azefte and in at least one
newspaper circulating in Sydney and one newspaper circulating in
s the distriet in which the firm carries on business shall be notice as to

persons who had not dealings with the firm before the date of the
dissolution or change so advertised.

55 (1r1) The estate of a purtner who dies, or who becomes
bankrupt, or of a partner who, not having been known to the person
dealing with the firm to be a partner, retires from the firm, is not
liable for partnership debts contracted after the date of the death,
bankruptey, or retirement respectively.

37.
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37. On the dissolution of a partnership or retirement of a
partner any partner may publicly notify the same, and may require
the other partner or partners to concur for that purpose in all
necessary and proper acts, if any, which cannot be done without his

5 or their concurrence.

38. After the dissolution of a partnership the authority of each
partner to bind the firm, and the other rights and obligations of the
partners continue, notwithstanding the dissolution, so far as may be
necessary to wind up the affairs of the partnership, and to complete

10 transactions begun but unfinished at the time of the dissolution, but
not otherwise: Provided that the firm is inno case bound by the acts of a
partner who has become bankrupt; but this proviso does not effect
the liability of any person who has, after the bankruptey, represented
himself or knowingly suffered himself to be vepresented as a partner

15 of the bankrupt.

39. On the dissolution of a partnership every partner is entitled,
as against the other partners in the firm, and all persons claiming
through them in respect of their interests as partners, to have the
property of the partnership applied in payment of the debts and

90 liabilities of the firm, and to have the surplus assets after such pay-
ment applied in payment of what may be due to the partners
respectively after deducting what may be due from them as partners
to the firm; and forthat purpose any partner or his representatives
may, on the termination of the partnership, apply to the Court to

95 wind up the business and affairs of the firm.

40. Where one partner has paid a premium to another on
entering into a partnership for a fixed term, and the partnership is
dissolved before the expiration of that term otherwise than by the
death of a partner, the Court may order the repayment of the

30 premium, or of such part as it thinks just, having regard to the terms
of the partnership contract, and to the length of time during which
the partnership as continued ; unless—

(@) the dissolution is, in the judgement of the Court, wholly or
chiefly due to the misconduct of the partner who paid the
35 premium, or
(b) the partnership has been dissolved by an agreement containing
no provision for a return of any part of the premium.

41. Where a partnership contract is rescinded on the ground of
the fraud or misrepresentation of one of the parties thereto, the
40 party entitled to rescind is, without prejudice to any other right,
entitled— :
(¢) to a lien on, or right of vetention of, the surplus of the
partnership assets, after satisfying the partnership liabilities,
for any sum of money paid by him for the purchase of a
45 share in the partnership and for any capital contributed by
him ; and is
() to stand in the place of the creditors of the firm for any pay-
ments made by him in respect of the partnership liabilities;
and
50 (¢) to be indemnified by the person guilty of the fraud or making
the representation against all the debts and liabilities of the
firm.
42. (1) Where any member of a firm has died, or otherwise
ceased to be a partner, and the surviving and continuing partners carry
55 on the business of the firm with its capital or assets without any final
settlement of accounts as between the firm and the outgoing partner,
or his estate, then, in the absence of any agreement to the contrary.
the outgoing partner or his estate is entitled, at the option of himself
or

Right of partners to
notify dissolution.

Continuing authority
of partners for pur-
poses of winding-up.

Rights of partners to
application of
partnership property.

Apportionment of
premium when
partnership
prematurely
dissolved.

Rights where
partnership dissolved
for fraud or
misrepresentation.

Right of outgoin
t 2 |
partner in certain

J cases to share profits

made after dissolu-
tion.
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or his representatives, to such share of the profits made since the disso-
lution as the Court may find to be attributable to the use of his share
of the partnership assets, or to interest at the rate of seven per centum
per annum on the amount of his share of the partnership assets.
5 (1) Provided that where, by the partnership contract, an
option is given to surviving or continuing partners to purchase the
interest of a deceased or outgoing partner, and that option is duly
exercised, the estate of the deceased partner, or the outgoing partner
or his estate, as the case may be, is not entitled to any further or other
10 share of profits ; but if any partner assuming to act in exercise of
the option does not in all material respects comply with the terms
thereof, he is liable to account under the foregoing provisions of this
section.
3. Subject to any agreement between the partners, the amount Retiring or deceased
15 due from surviving or continuing partners to an outgoing partner, or il
the representatives of a deceased partner, in respect of the outgoing or
deceased partner’s share, is a debt accruing at the date of the dissolu-
tion or death.
44. In settling accounts between the partners after a dissolution Rule for distribution
20 of partnership, the following rules shall, subject to any agreement, be g‘ﬂ:flfrfftf‘n‘t”:)fﬁ“‘“
()bSCl‘VCd,— accounts.
(7) Losses, including losses and deficiencies of capital, shall he
paid first out of profits, next out of capital, and lastly, if
necessary, by the partners individually in the proportion in
25 which they were entitled to share profits.
(0) The assets of the firm, including the sums, if any, contributed
by the partners to make up losses or deficiencies of capital,
shall be applied in the following manner and order :—
1. In paying the debts and liabilities of the firm to persons who
30 are not partners therein.
2. In paying to each partner ratably what is due by the firm
to him for advances as distinguished from capital.
3. In paying to each partner ratably what is due from the
firm to him in respect of capital.
35 4. The ultimate residue, if any, shall be divided among the
partners in the proportion in which profits are divisible.

Supplemental.
45. In this Act unless the contrary intention appears— Definition of “Court;”
40 The expression “ Court’’ includes every Court and Judge having #nd “business.”

jurisdiction in the case.
The expression ““ business ” includes every trade, occupation, or
profession.
46, The rules of equity and of common law applicable to Seving for rules of
45 Partnership shall continue in force except so far as they are inconsistent i
with the express provisons of this Act.
47. The Act thirtieth Vietoria number fourteen is hereby Repeal of
repealed. 30 Vic. No. 14.
48. This Act may be cited as the “ Partnership Act, 1891.” Shot title.

Sydney : George Stephen Chapman, Acting Government Printer.—1891.
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