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An Act to consolidate and amend the law relating to Probate
and Letters of Administration, and to the succession to
Real Estate in cases of Intestacy, and for the preservation
and management of the estates of deccased persons.
[Assented to 15th December, 1890.]

HEREAS it is expedient to consolidate and amend the law Preamble.
relating to Probate and Letters of Administration, and to the
succession to Real Estate in cases of Intestacy, and to the collection,
management, and administration of the estates of deceased persons.
Be it therefore enacted by the Queen’s Most Excellent Majesty, by
and with the advice and consent of the Legislative Council and
Legislative Assembly of New South Wales in Parliament assembled,
and by the authority of the same, as follows :—
1. Inthe construction of this Act, unless the context be inconsis- Interpretation
tent therewith, the following words and terms shall have and include v
the meanings severally set opposite to them and hereby assigned :—
“ Administrator” includes the Curator of Intestate Estates.
“ Administration” includes all letters of administration of the real
and personal estate and effects of deceased persons whether
with or without the will annexed, and whether granted for
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general, special, or limited purposes, also exemplification of
letters of administration or such other formal evidence of the
letters of administration purporting to be under the seal of a
Court of competent jurisdiction as shall in the opinion of the
Court be deemed sufficient, and orders to the Curator to collect.

“The Court” means Supreme Court of New South Wales in its
Probate Jurisdiction, or the Probate Judge.

“ Governor’” means Governor, with the advice of the Executive
Council.

“ Probate” includes “ Exemplification of probate” or any other
formal document purporting to be under the seal of a Court
of competent jurisdiction which shall in the opinion of the
Court be deemed sufficient.

“ Probate Judge” means the Judge for the time being authorized
to administer this Act, or any Judge acting as such.

“ Real Estate ”” shall include lands held under building leases or
any lease for twenty-one years and upwards.

“ Will”—Testament and all other testamentary instruments of
which probate may now be granted.

2. The following Statutes are hereby repealed, that is to say,
first Victoria number four, eleventh Vietoria number twenty-four,
thirteenth Victoria number forty-four, fifteenth Vietoria number eight,
twenty-sixth Vietoria number twenty, forty-fifth Victoria number two,
but such repeal shall not affect any proceeding commenced under the
said Acts or any of them prior to the passing of this Act, and so far
as the Act twenty-sixth Vietoria number twenty is concerned the
provisions of the said Act shall be applied to the case of any person
who shall have died between the date on which the said Act came
into force and the passing of this Act.

3. This Act shall be divided into Parts, viz. :—

PART L—Jurisdiction of the Supreme Court in testamentary
causes, and appointment of officers.

PART II.—Probate.
PART I1I.—Administration and distribution of Intestate Estates.
PART IV.—Probate and Administration generally.
PART V.—Foreign Probates and Letters of Administration.
PART VI.—Curator of Intestate Listates.
PART VIL.—Procedure.
PART VIIL.—General matters.
and may be cited as the ¢ Probate Act of 1890.”

PART I.

Jurisdiction of the Supreme Court in Probate Jurisdiction, and
appointinent of Officers. '

4. The jurisdiction and authority heretofore vested in or
exercised by the Supreme Court or by the Primary Judge in Equity in
respect of the estates of deceased persons shall be vested in and
exercised by the Supreme Court in Probate Jurisdiction and by such
Judge as may from time to time be permanently or temporarily
appointed in that behalf by the Governor under the title of the
Probate Judge, or by any Judge of the Supreme Court acting for the
said Probate Judge during his illness or absence or at his request.

5.
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5. The Probate Judge may sit with the assistance of any Judge Other Judges may
or Judges of the Supreme Court, who at his request may consent to b v
attend for that purpose. Provided that where three Judges so sit the 20 & 21 Vie. o. 77
judgment of the majority, and where only two Judges so sit their = 3%
unanimous judgment shall respectively be taken to be the judgment
of the Full Court.

6. The Probate Judge may hear in Chambers such part of the Judge may it in
business under this Act as can in his opinion be so heard with advan- R v . 05
tage to the suitors, and shall when so sitting have and exercise the s.3,5.
same powers and jurisdiction as if in Court. Provided that the Judge
while sitting in Chambers may adjourn for hearing in Court or when
sitting in Court may adjourn for hearing in Chambers any case before
him which he may think would be better heard in Court or Chambers
as the case may be.

7. The Governor may appoint some fit and proper person Appointment of
to be the Registrar, and also if thought expedient may appoint a Registrar
Deputy Registrar of the Probate Jurisdiction of the Supreme Court;
and such Registrar shall, subject to any rules to be made here-
under for his future guidance and direction, perform such duties
as have heretofore been performed by the Prothonotary of the Supreme
Court in reference to proceedings in the Ecclesiastical Jurisdiction
of the Court and by the Ecclesiastical Clerk of the Supreme Court,
and such other duties as may be prescribed by rule of Court or
directed by the Probate Judge, and during the illness or absence of
the Registrar the Probate Judge may authorize any officer of the
Supreme Court to act as Registrar.

8. The Governor may appoint some fit and proper person to be curator.
Curator, and if necessary may appoint a Deputy Curator of Intestate
Estates; and the present Curator of Intestate Estates shall be
considered to have been appointed hereunder, and shall have, perform,
and exercise all the powers, duties, and authorities by this Act
conferred on the Curdtor, and such Curator of Intestate Estates may
be suspended or removed from office by the Governor.

9. The Deputy Registrar or Deputy Curator, as the case may Deputies may
be, if any, may exercise all the powers and shall perform all the Jeform duties e
duties by this Act conferred or imposed upon the Registrar or Curator Registrar and
respectively, and such other duties as may be prescribed by Rule passil
of Court or directed by the Probate Judge.

10. During the illness or absence of the Curator the Probate Appointment of
Judge may appoint some fit person to discharge the duties of the femperary Cuntor.
Curator upon his giving such security as the Judge may direct ; and Security.
such person shall during such illness or absence act in the stead of the
Curator, and sign and execute in his name all such documents as may
require his signature or execution, and do, perform, and discharge all
other acts, deeds, and duties pertaining to the office of Curator.

11. The Court shall have jurisdiction to grant probate of the Probate or adminis-
will or administration of the estate of any deceased person leaving :ﬁ;‘{i{ﬂ}{;ﬂﬁ po
property, whether real or personal, within the Colony of New South personal estate.
Wales. Viet. Act No. 427 s. 5.

12. The Court may if it shall think fit grant probate to one or Probate toone ox
more of the executors named in any will, reserving leave to the other 1’:‘:3&:?}?;’;5 i
or others who have not renounced to come in and apply for probate at others to prove
some future date. A

13. All applications for probate or letters of administration Application for
may be made by petition to the Judges of the Supreme Court without Ppeste o o P
the necessity of application being made in open Court. Provided that be made by petition.
notice of such intended application shall be published in the Gazette
and in one Sydney neéwspaper at least fourteen days before such
application is made.

14.
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14. Tt shall be lawful for the Judges of the Supreme Court, by
rule of Court in that hehalf made, to delegate to the Master in Equity
or Registrar the powers of the Court in and about the granting of
probates and administration of estates not exceeding one thousand
pounds in value where no contention has arisen, and also in and about
the passing of the accounts of executors and administrators, save in
respect of the award of commission thereon. Provided that such
Master or Registrar shall where any party interested shall so desire
and in cases of doubt or difficulty refer the matter to the Probate
Judge. '

PART II.
Probate.

15. Upon the grant of probate of the will of any deceased
person after the commencement of this Act, all the real estate whether
held by him beneficially or in trust shall vest as from the death of
such person in the executor to whom such probate shall be granted
for all the estate therein of such person, and if there shall be more
than oune such executor shall vest in them as joint tenants in the same
way as personal estate now vests.

16. All such real estate as shall have been held by any testator
as a trustee and shall vest in his executor by virtue of the thirteenth
section of this Aet shall be held by such executor subject to the
trusts and equities affecting the same.

17. The real as well as personal estate of every deceased
person shall be assets in the hands of his executor to whom probate
shall have been granted for the payment of all duties and fees and for
the payment of his debts in the ordinary course of administration,
and it shall be lawful for such executor for purposes of administration
to sell such real estate or mortgage the same with or without a power
of sale and to convey the same to a purchaser or mortgagee in as full
and effectual a manner in law as the testator of such executor could
have done in his lifetime.

18. In all suits in Bquity concerning the real estate of a
deceased person, his executor to whom probate shall have been granted
or administrator shall represent his real estate so long as it shall
remain vested in him and the persons interested therein, in the same
manner and to the same extent as in suits concerning personal estate
the executor or administrator represents such estate and the persons
interested therein.

19. Subject to the provisions of this Act the real estate of every
dececased person devising such estate by his will shall be held by his
executor to whom probate shall have heen granted according to the
trusts and dispositions of such will.

20. The executor to whom probate shall have been granted
shall have the same rights and be subject to the same duties with
respect to the real estate of his testator that executors heretofore have
had or heen subject to with reference to personal assets.

21. The probate of any will or letters of administration with the
will annexed already granted or hereafter to he granted shall be evidence
of the due execution of such will upon all questions concerning real
estate in the same manner and to the same exient as heretofore con-
cerning personal estate, and the copy attached or annexed to such
probate or letters of administration purportin g to be a copy of the will
in respect of which probate or letters of administration have been so

granted




54° VICTORIZA, No. 25.

Lrobate.

granted shall be primd fucie evidence of the contents of such will, and
every probate or administration shall be primd facie evidence of the
death and the date of the death of the testator or intestate.
22. There shall be one place of deposit under the control of the Place of original

Court, at such place in Sydney as the Governor may by notice in the “i* .
of 20 and 21 Vie. c. 77,
s. 66.

Gazettedirect, in which all the original wills brought into the Court, or
which probate or administration with the will annexed is granted under

this Act, and such other documents as the Probate Judge may direct

shall be deposited and preserved, and the same may be inspected under

the control of the Court and subject to the rules and regulations to be

made hereunder ; and until any such direction as aforesaid such wills

and other documents shall be deposited and kept in the places at the

present time used in that behalf.

23. An official copy of the whole or any part of a will or an Oficial copy of whole
official certificate of the grant of any letters of administration may be pr Vit of will may
obtained from the Registrar or custodian on the payment of the fees 73 5. ¢o.
fixed for the same by the rules and regulations now or hereafter to be
in force in that behalf.

24. Any person residing in New South Wales may deposit in Will may be
the office of the Registrar-General his will enclosed in a scaled deposited inthe
envelope or cover endorsed with the full name, deseription, and the then Registrar-General
address of the testator or other means of ready identification, and also | oator in his
the names in full with descriptions and addresses of the executors vie. Act No. 213
named therein, and such will shall unless previously required to be s 4.
given up by the testator remain in the said office in the custody of
the Registrar-General until the death of the testator, and upon his
death the Registrar-General shall deliver the same after examination
to either of the executors named in the said will, or in case of doubt to
such person as the Supreme Court or any Judge thereof may direct; b a4
and no probate of any will not so deposited and no administration in ™
any case shall be granted unless the application be supported by an
affidavit that a search has been made in the proper office for a will of
the deceased, and stating whether any such will remains deposited with
the officer for the time being authorized to have the custody of deposited
wills, or by a certificate from the Registrar-General to the like effect.

PART I11.
Administration and Distribution of Intlestate Estales.

25. The practice and proceedings hitherto in foree with reference Practice as to grant-

to granting administration of the personal estate of an intestate shall, i_‘;ﬁl‘ﬁ:{“l’)‘e“'r‘;'(‘)‘,‘]:]"l" o
save as hereby altered and subject to the rules and orders to be estate.

made hereunder, be applicable to administration granted hereunder and

so far as may be to administration of real estate, and administration of

both real and personal estate may be granted in and by the same letters.

26. The Court may grant administration of the estate of an mo whom adminis-
intestate person to the husband or widow or to one or more of the next pirr it &
of kin of the deceased person or to the husband or widow conjointly #*""
with one or more of the next of kin. Provided that any person to whom
administration shall be granted shall be of the full age of twenty-one
years. Andin case there shall be no such person who shall be qualified
as aforesaid, or who being so qualified shall be in the opinion of the
Court fit to be so trusted, or who shall when duly cited appear and pray
for administration, then administration may be granted to any person
or persons whether creditors or not of the deceased that the Court shall
think fit.

27.
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Validation of 27. Every administration heretofore granted to any husband in

e rtion nere- respect of the estate of his deceased wife or to any widow in respect of

certain cases. the estate of her deceased husband shall be deemed to be and to have
been valid to all intents and purposes, anything in the Charter of
Justice to the contrary notwithstanding.

Administration bond 28. Every person to whom a grant of administration shall be

b be exeented. - made shall, previous to the issue of such administration, execute a bond

s. 8L to Her Majesty and her successors with one or more surety or sureties
conditioned forduly collecting, getting in,and administering the personal
estate or real and personal estate of the deceased, which bond shall be
in such form as the Court shall by rule direct, and in the meantime
shall be in the form heretofore in use. Provided that it shall not be
necessary for the Curator or for any person obtaining administration
to the use or for the benefit of Her Majesty to execute any such bond.
Provided also that no such bond shall be required to be given by or on
behalf of the ¢ Permanent 'f'rustee Company of New South Wales
(Limited)” or the ¢ Perpetual Trustee Company (Limited),” except in
respect of estates exceeding twenty thousand pounds in value, in
which the Court shall otherwise order.

Amount of penalty in 29. Such bond shall be in a penalty equal to the amount under
sdministration bord: which the property of the deceased shall be sworn, but the Court

may in any case dispense with the bond or with one or both of the
sureties, or direct that such penalty shall be reduced in amount, and
may also if it shall think fit direct that more bonds than one shall be
given so as to limit the liability of any surety to such amount as the
Court shall think reasonable, and may in place of such bond accept the
security of any incorporated company or guarantee society approved of
by the Court in such form and under such regulations as the Court
shall by rule direct.
Administration may 30. The Court may at any time upon the motion of any
Eﬁ;ﬁ‘vl‘,’elffl‘}ir‘;ff““h“' person interested in the estate revoke the administration already
granted or order the administrator to execute a further bond in such
sum and within such time as may seem right, with or without sureties
as aforesaid, and upon default remove the administrator and appoint
an administrator in his place, with power to sue or be sued upon any
contract made by the removed administrator.
Order may be made 31. The Court may on application made on motion in a
foassigy the.bond. - summary way and on being satisfied that the condition of any hond
5. 83. given hereunder has been broken order the Curator, for and on behalf
of Her Majesty, to assign the same to some person to be named in such
order, and such person, his executors or administrators shall thereupon
be entitled to sue upon the said bond in his or their own name or
names as if the same had been originally given to him, and shall be
entitled to recover thereon as trustee for all persons interested the full
amount recoverable in respect of any breach of the condition of the
said bond.
Lands of intestate or 32. All real estate which any person shall hereafter die seised or
deviced to vostin possessed of or entitled to in the Colony of New South Wales intestate
Curator in trust for ghall pass to and become vested in the administrator of the estate of
next of kin. ] ) ) P . g :
such person as from the death of such person for his estate therein, orin
the case of a partial intestacy to and in the executor named in the will,
or toand in the administrator with the will annexed, and such adminis-
trator, or in the case of partial intestacy the executor or administrator
with the will annexed, as the case may be, shall hold the said real
estate upon trust for payment of the debts of the deceased, and-subject
thereto in trust for and as if’ the same had been devised to the same
persons as tenants in common as would be entitled in the case of
personal property, excepting only as mentioned in the next succeeding
section.

Viet. Act No. 230s. 8.

33.
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33. Any husband or wife shall be entitled on the death of the Husband’s interest
other intestate to the same share in the real or personal estate of the i yie et -
other as a wife is now by law entitled to in the personal estate of an viet. Act No.4275.9.
intestate husband predeceasing her, and ne estate by courtesy or right guezrflanl% 41 Vie.
of dower or any equivalent estate shall arise after the passing of this w0 dowes ae
Act out of any real estate. Provided that any husband or widow so courtesy title.
entitled to share in real estate shall be hound to accept the value
thereof in lieu of partition if so desired by all the persons entitled
jointly with him or her.

34, All real estate held by any person in trust or by way of Lands held in trust
mortgage passing under this Act shall as from the death of such person O et
intestate as to the same vest in the administrator for all the estate therein
of such person subject to the trusts and equities affecting the same.

35. No real estate of which administration has been granted Lands not to be sold
under this Act shall be leased for a longer term than three years or i ek al
sold or mortgaged by the administrator without the consent of all illu%e,mﬂ*g'd gasiias
persons beneficially interested or the order of the Court in that hehalf ™ ** #& 5 £ 8%
which may impose such conditions as it shall think fit, subject how-
ever to appeal as herein provided.

36. The Court may upon the petition of the administrator, or Court may make
in case of partial intestacy the executor, or the administrator with the ;I;eilii O;I(})eréo o
will annexed, or of any person beneficially interested, and after such i s
previous notice to other parties and inquiry as shall seem fit, order and
direct the course of proceedings which shall be taken in regard to the
time and mode of sale of any such real estate as aforesaid, the letting
and management thereof until sale, the application for maintenance
or advancement or otherwise of shares or income of shares of infants,
the expediency and mode of effecting a partition if applied for, and
generally in regard to the administration of the real estate for the
greatest advantage of all persons interested.

37. In any case wherein upon such inquiry the Court shall be Court may order

satisfied that a partition of such real estate or any part thereof would itk
be advantageous to the parties interested therein, it shall be lawful for 7 < 4. =
such Court to appoint one or more arbitrators to effect such partition.
And the report and final award of the arbitrators setting forth par-
ticulars of the land allotted to each party interested shall when signed
by them and confirmed by the order of the Court and when also registered
in the office of the Registrar-General be effectual without the necessity
of any further conveyance to vest in each allottee the land so allotted to
him, and an office copy of such award so signed, confirmed, and registered
as aforesaid shall for all purposes be equivalent to an indenture of con-
veyance to each allottee of the lands allotted to him as aforesaid. And
in the case of land subject to the provisions of the “Real Property
Act” each such allottee shall be entitled to have issued to him a certifi-
cate of title for the land so allotted to him. And if such allotment be
made subject to the charge of any money payable to any other party
interested for equalizing the partition such charge shall take effect
according to the terms and conditions in regard to time and mode of
payment and otherwise which shall be expressed in such award without
the necessity of any further instrument being made or executed. And
in the case of land subject to the provisions of the Real Property
Act the certificate of title shall issue, subject to such charge unless
such charge shall be satisfied.

38. No personal representative shall be required against his Personal
own consent to continue the duty of a trustee by managing the ;gg;ﬁf,ggt:g“go’,';;’fnue
property during an enforced suspension of sale but shall be entitled to act against their
upon such suspension being ordered to relinquish his trust to such ™ c;“se"t‘
person as the Court may appoint. o

PART
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PART 1V.
Probate and Administration generally.

39. From and after the decease of any person dying intestate
and until letters of administration or an order to collect shall he granted
in respect of his estate the real and personal estate of such deceased
person shall be deemed to be vested in the Chief Justice of New
South Wales, or if there shall be no Chief Justice then in the senior
Puisne Judge for the time being in the same manner and to the same
extent as aforetime the personal estate and effects vested in the
Ordinary in England.

40. Where any person after the commencement of this Aect
renounces probate of the will of which he is appointed executor or one
of the executors, and whenever an executor appointed in a will survives
the testator but dies without having taken probate, and whenever an
executor named in a will is personally cited to take probate and does
not appear to such citation the right of such person in respect of the
executorship shall wholly cease, and the representation to the testator
and the administration of his effects shall without any further renun-
ciation go, devolve, and be committed in like manner as if such person
had not been appointed executor.

41. Where an infant is sole executor, administration with the
will annexed may be granted to the guardian of such infant or to
such other person as the Court shall think fit, until such infant shall
have attained the full age of twenty-one years, with or without full
or limited powers to act in the premises until probate shall have heen
granted to the said executor or administration to some other person.

42. The person to whom such administration shall be granted
shall have the same powers vested in him as an administrator by
virtue of an administration granted to him durante minore w@tate of
the next of kin.

43. When any person named as executor, or any husband or
widow or the next of kin entitled to probate or administration shall be
out of the jurisdiction but shall have some person within the jurisdic-
tion of the Court appointed under power of attorney to act for him or
her respectively, administration may be granted to such attorney, but on
behalf of the person entitled thereto and on such terms and conditions
as the Court shall think fit.

44. Pending any suit touching the validity of the will of any
deceased person or for obtaining, recalling, or revoking any probate or
any grant of administration, or during a contested right to administra-
tion, the Court may if it shall think fit appoint an administrator of the
personal estate and the same or any other person to be receiver of the
real estate of any deceased person with such full or limited powers
and with or without a bond or sureties as the Court may think right,
and may make such orders for the remuneration of such administrator
or receiver out of the personal and real estate of the deceased as it
may think right.

45. Where a person shall die intestate or leaving a will but
without having appointed an executor thereof, or an executor willing
and competent to take probate, or where the executor shall be resident
out of the Colony the Court may if it shall think it necessary or
convenient in any such case appoint some person to be the adminis-
trator of the estate of the deceased or of any part thereof upon his
giving such security (if any) as the Court shall direct, and every such
administration may be limited as the Court shall think fit.

46.
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46. In any case where the executor named in a will shall Proceeding where
neglect or refuse to prove the same or to renounce probate thereof ;ﬁz‘égtiﬁl’l"“gle“ W
within three ecalendar months from the death of the testator or vice. Act.
from the time of such execcutor attaining the age of twenty-one
years, or where the executor is unknown or cannot be found, the
Court may, upon the application of any person interested in the
estate or of the Curator or of any creditor of the testator, grant an
order nisi calling upon the executor to show cause why probate of the
said will should not be granted to such execuntor, or in the alternative
why administration with such will annexed should not be granted to the
applicant, and upon affidavit of service or of suflicient reasons for non-
service of such order if the executor do mnot appear, or upon cause
being shown it shall be lawful for the Court to make such order thereon
for the administration of the estate and to make such order as to costs
as shall appear just.

47. If at the expiration of six calendar months from the death 1t exeentor or
of any person the executor to whom probate of the will or the ;ﬁ:‘;‘a}l‘zgg‘;‘)g’p"c‘gd‘ff
administrator to whom administration of the estate and effects of such administrator may
deceased person shall have been granted is then residing out of the b Ripsuied.
jurisdiction, the Court may,upon the application of any creditor,legatee, ™
or next of kin, grant to such creditor, legatee, or next of kin so applying
special letters of administration of such deceased person, nevertheless
to cease upon an order being made for the rescission thereof as herein-
after mentioned.

48. The person applying for any such special grant as aforesaid Special administrator
shall in addition to the oath usually taken by administrators satisfy afidavits.
the Court by affidavit that the executor or administrator of such 2.
deceased person is resident out of the jurisdiction of the Court, and
that the applicant is thereby delayed in recovering or obtaining
payment of moneys or the possession of goods and chattels, or real
estate, to which he is by law entitled, or that the estate is liable to loss
or waste.

49. On the return within the jurisdiction of the Court of the Onreturn of
executor or administrator to whom probate or administration shall iﬁ‘i‘iﬁlﬁﬁiﬁ;“é’ﬁeﬁax
originally have been granted such executor or administrator may apply administration to be
to the Court by petition to rescind such special grant of administration, oac
and the Court on the hearing of such petition may make an order to
rescind such special grant of administration upon such terms and
conditions as to security, costs, or otherwise as to the Court may seem
reasonable, and thereafter the original probate or administration shall
be and remain as valid and effectual as if such special grant of
administration had never been made.

50. Upon any order being made by the Court for the rescission On order being made
of any grant of special administration as aforesaid the special admini- S R
strator shall be bound duly to account to the original executor or accountand pay
administrator, and to pay over all moneys received by him as such 7 ™™
special administrator, and then remaining in his hands undisposed of, ™™
as the Court may order.

51. If such executor or administrator shall neglect to apply for original executor or
an order for the rescission of such special administration he shall, smivisator fble
notwithstanding that such special administration remains unrescinded, administration not
be liable to answer and make good all claims and demands against the oo
estate of the deceased to the extent of the assets which have come to
his hands or which might have come to his hands but for his wilful
neglect or default including the neglect herein mentioned.

52. Where before the revocation of any ordinary or temporary gevocation of
administration or the rescission of any special administration as afore- temporary grants
said, any proceedings at law or in equity have been commenced by o ox wilt
or against any administrator so appointed, the Court in which such 20 & 21 Vie. c. 77

proceedings * 7%
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proceedings are pending may order that a suggestion be made upon
the record of the revocation or rescission of such administration and
of the grant or restoration of probate or administration which shall have
been made e consequent thereon, and thereupon the proceedings shall be
continued in the name of the new or original executor or administrator
in like manner as if the proceedings had been originally commenced by
or against such new or original executor or admmlstrator but subyact
to quch conditions and variations if any as such Court may direct.

53. In the administration of the estate of every person who
shall die after the passing of this Act no debt or liability of such person
shall be entitled to any priority or preference by reason merely that
the same is secured by or arises under a bond, deed, or other instrument
under seal, or is otherwise made or constituted a specialty debt, or is
due to an executor or administrator, but all the creditors of such
person as well specialty as simple contract shall be treated as standing
in equal degree and be paid accordingly out of the assets of such
deceased person whether such assets are legal or equitable, any statute
or law to the contrary notwithstanding. Pr rovided alw ays that ‘this Act
shall not prejudice or affect any mortn*awe lien, charge, or other security
which any creditor may hold or be entitled to for payment of his debt.

54. Where any prolnte or administration is revoked or rescinded
under this Act all payments bond fide made to any executor or adminis-
trator under such probate or administration before the revocation or
rescission thereof shall be a legal discharge to the person making the
same, and the executor or administrator who shall have acted under
any such revoked or rescinded probate or administration may retain
and reimburse himself or shall be entitled to be reimbursed in respect
of any payments made by him which the person to whom probate or
administration shall be afterwards or was originally granted might
have lawfully made.

55. All persons and corporations making or permitting to be
made any payment or transfer bond fide upon any probate or adminis-
tration or order granted in respect of the estate of any deceased
person under the authority of this Aect shall be indemnified and
protected in so doing notwithstanding any defect or circumstance
whatsoever affecting the validity of such probate or letters of adminis-
tration or order not then known to such persons or corporations.

56. Every person to whom probate or administration has been
or shall be granted shall file an inventory of the estate of the deceased
and pass his accounts relating thereto within such time, and from
time to time and in such manner as may be fixed by any rule or
order under this Act or as the Court may specially order, and until
then in accordance with the rules hitherto in force: And shall be
subject to any special order that the Court may on the motion of any
person interested make as to the production and verification of his
accounts, and the order of the Court allowing any such account shall
be primd facie evidence of the correctness of the same, and shall, after
the expiration of three years from the date of such order, operate as a
release to the person ‘ilmﬂ" the same, excepting so far as it shall be
shown by some person interested therein that an error or omission or
fraudulent entry has been made in such account.

It shall be lawful for the Court to allow out of the assets
of any deceased person to his executor, administrator, or trustee for
the time being in passing his accounts, such commission or percentage
for his pains and trouble as shall be just and reasonable, and subject to
such notices if any as such Court may direct. No such allowance shall
be made to any executor, administrator, or trustee who shall neglect or
omit without good reason or a special order of a Judge to pass his
accounts pursuant to any general or special rule or order of the Court.

58.
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58. The Registrar shall cause entries to be made in a book to Registrar to keep
be kept for that purpose of all grants of probate and administration, record of probates, &e.
and of the filing, passing, and allowance of the accounts of all executors
and administrators, and of any special order extending the time for
passing such accounts ; and such book shall set forth the dates of such
orants, the names of the testators or intestates, the place and time of
death, the names and description of the executors or administrators, the
sworn value of the estates, and the dates of the filing, passing allowance
of, and special orders with reference to the said accounts.

59. In case any such executor or administrator shall neglect to If accounts not
file such inventory or to pass such accounts as aforesaid for the space Shibited S

to summon adminis-
of one calendar month after the expiration of the period fixed it shall trator before Judge
be the duty of the Registrar to cause such executor or administrator ;V;Oqfé';v i s
to be notified of such neglect, and in case of further neglect for the

period of one calendar month he shall cause him to be summoned

before the Court to show cause why he should not be ordered to file

such inventory or to exhibit such account to the Court forthwith.

And if such executor or administrator shall not within the prescribed

time or within such further time as shall be allowed him by a Judge,

file, pass, or exhibit such inventory or account in manner aforesaid

he shall be liable to attachment in accordance with the practice of

the Court of Equity.

60. Proceedings being taken under the last preceding section Proceedings under
shall not prejudice the right to proceed against the executor or admin- last section ot to
istrator for an account and administration or prevent the Court from s
from ordering the assignment of any bond to any person with a view
of enforcing the penalty thereof as hereinbefore mentioned.

61. The Court may make such order with reference to the Judge may make
distribution or application of any moneys which the executor or ?,;d,f,‘oﬁsy‘s";}‘i,ﬁf;fgi
administrator or Curator may have in hand, or as to the residue of the of executor, &e.
estate as it may think fit. Provided that no final order for distribu-
tion shall be made except upon notice to all the parties entitled.

62. Any decree in Equity in an administration suit shall bind Decree in Equity
the parties, and be of the same force and effect to all intents and **! g g,
purposes as if an order to the same cffect had been made in the

Probate Jurisdiction.

PART V.
Foreign Probates and Letters of Administration.

63. When any probate or letters of administration already Probates und letters
granted or hereafter to be granted by any Court of competent jurisdic- ;ﬁ;ﬁﬁ{"l‘;zﬂﬁf;‘
tion in any portion of Her Majesty’s -Dominions shall be produced to Colonies or the
and a copy thereof deposited with the Registrar by any person cimg o g 0
the executor or administrator therein named, or by any person duly granted to New
authorized by power of attorney in that behalf under the hand and Eg;;‘;’rg;’z}fjd‘f“
seal of such executor or administrator, such probate or letters ofs. 4. Act.
administration may be sealed with the seal of the Supreme Court
of New South Wales, and shall when so sealed have the like force
and effect and have the same operation in New South Wales, and-
every executor and administrator thereunder shall perform the same
duties and be subject to the same liabilities as if’ such probate or letters
of administration had been originally granted by the said Supreme
Court. Provided always that the Court may require any such executor
or administrator or person authorized as aforesaid to give security for
the due administration of the estate in respect of matters or claims

within the Colony. 64.
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Seal not to be aflixed 64. The seal of the Court shall not be affixed to any such probate
till duty is paid.  op Jotters of administration until all such probate, stamp, and other
10, duties if any have been paid as would have been payable if such
probate or letters of administration had been originally granted by the
And as to adminis- Supreme Court of New South Wales, and further such letters of
ontoe iatoond i administration shall not be so sealed until such bond has been entered
into as would have been required if such letters had heen originally
granted by the last-mentioned Supreme Court.
Every executor &c. 65. Every such executor or administrator as last aforesaid, and
fg‘fﬁedge;ﬂffvf”‘d“"t every executor or administrator appointed under this Act shall be
; deemed to be resident within the Colony of New South Wales, and where
not actually so resident he shall before the issue or sealing of any probate
or administration file with the Registrar an address within the city of
Sydney at which notices and processes may be served upon him, and
all services at such registered address shall be deemed personal service.
Caveat. 66. Any person may lodge a caveat against the sealing of any
such probate or letters of administration, and such caveat shall have
the same effect and shall be dealt with in the same manner as a caveat
against the grant of probate or administration.
Notice of intention 67. The seal of the Court shall not be affixed as aforesaid
b except upon an affidavit that notice of the intention to apply in that
behalf has been published twice in one or more Sydney daily news-
papers fourteen days before the making of such affidavit, and that no
caveat has been lodged in respect thereof up to the morning of such
application.
Not to apply to 68. The above provision as to sealing shall not apply to any

Gomio Meeror— Pyhlic Officer or to the Curator of Intestate Rstates.

PART VI.
Curator of Intestale Flstates.

Curator to give 69. The Curator shall before entering upon the duties of his

i s office give security to Ier Majesty and her successors to the satisfaction
of the Colonial Treasurer for the collection and due payment of and
accounting for all moneys which shall come to his hands by virtue of
his office. Provided that any surety found by him may withdraw from
any future liability by giving the Colonial Treasurer three months
written notice of his desire so to do, but such withdrawal shall not
affect his liability for any breach which may have occurred prior to the
date of actual withdrawal.

Successors to have 70. On the death, resignation, or removal of such Curator, his

power of sdminis-  successor shall immediately on his appointment and by virtue thereof
become entitled to administer all the real and personal estate of every
such deceased person as hereinafter mentioned left unadministered by
any predecessor. And every such successor shall immediately upon his
appointment and by virtue thereof become entitled to the possession of
all books, accounts, letters, papers, and documents of every description
used by or in the possession or under the control of any predecessor
relating to any estate administered by him or to the office of Curator.

Proceedings by and 71. In legal proceedings it shall not be necessary for the

aguinst Curator:— (yypator or those suing him to prove his general authority to act as
Curator, but only to prove the order to collect in the specific estate to
which the proceedings relate. Whenever the office of Curator shall
become vacant by death, resignation, or removal from office or other-
wise, and another person shall he appointed to the vacancy so created,

any
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not abate but shall be continued by or against the person so appointed

as such Curator, and no fresh order to collect shall be necessary.
72. The Curator may appoint any persons he may think fit to Curators agents.
act as his agents for the purpose of administering all estates in his
hands, and the clerks to the several Benches of Magistrates within
the Colony shall at his request act as such aO*entq within their
respective districts. Ty ery such agent not bcnw a Clerk of Petty
Sessions shall give security to the satisfaction of the Curator for the
performance of his duties. Such s agents shall in all respects act in the
management, collection, and gettmfr in of such property under the
du‘ectlon of the Curator who shall not be answerable for any act or
omission of any such agent not in conformity with any such direction
or which shall not have happened by the said Curator’s own default or
neglect.
73. The Curator shall take and retain the fees set out in the As to fees and com-
Schedule hereto, and also a commission of five pounds per centum ™*™
on all moneys collected by him or by his agents, and shall pay such
fees and commission into the lreasury for the public uses of the
Colony after deducting therefrom all expenses and an allowance of not
exceeding three pounds per centum by way of commission to his
agents in respect of all moneys collected by them or through or by
reason of their agency.
74. The Lourt may on the application of the Curator grant to Order to Curator to
the Curator an order to collect the estate of any deceased person “
leaving real or personal estate within the jurisdiction of the Court
in any of the following cases

(1) Where the person shall have died testate but leaving no
executor or no executor who may be willing and mpablc of
acting in execution of his will, and no widow or next of kin,
or no such person willing and capable as aforesaid resident
within the jurisdiction of the Court, or where he shall have
died intestate and leaving no widow or next of kin resident
within such jurisdiction willing and capable of acting as
aforesaid.

(11) Where the person shall have died either testate or intestate
and probate or administration shall not have been applied for
within three months after the death of such person.

(1ir) Where the person shall by his will have appointed the
Curator to act

any action or proceeding which may have been taken as aforesaid shall

(1v) Where the Csf‘tte or any portion thereof is liable to waste, and
the executor appointed by the will or widow or lawful next
of kin shall be absent from the locality of the said estate
or is not known or has not been found, or shall request the
Curator in writing to apply for such order.

(v) Where the executors named in the will of the deceased have
renounced probate or all the persons primarily entitled to
administration have by writing filed in the office of the

tegistrar declined to apply for administration.

(vi) Where the estate or any portion thereof is of a perishable
nature or is in danger of being lost or destroyed, or where
great expense may be incurred by reason of delay.

(vir) Where after the expiration of thirty days from the decease
of any person there is no reasonable probability of probate
or administration being obtained within the period of three
months from such decease.

Provided that the Court may in any-case require the Curator to give
such notices or cite such persons or produce such evidence as it may
think




Effect of order.

Probates and admine
istrations may be
granted notwith-
standing appoint-
ment of Curator.

On such grant
Curator’s duties and
liabilities to cease.

‘When there is
reasonable ground to
believe that any
person has died out
of jurisdiction of the
Court the Curator
may obtain order to
manage &e. without
strict legal proof of
death.

Notice of rule to be
published.

54° VICTORIZE, No. 25.

Probate.

think fit before granting the order applied for, or may make a tem-
porary order for collection and protection only or generally or limited
to a portion of the estate or otherwise.

75. An order to collect the estate of any deceased person
shall give to the Curator the same powers, rights, and obligations in
respect of such estate, except as hereby enacted, as he would have had
if administration had been granted to him as next of kin to such
person intestate; and all laws now or hereafter in force in reference to
the administration of the estates of deceased persons shall apply to
the administration of estates by the Curator.

76. Notwithstanding any order which shall have been made
authorizing the Curator to collect under this Act the Court may
grant probate of the will or administration of the estate of such
deceased person to any person in such manner and subject to such
limitations or conditions as it shall think proper, but no application
for any such grant shall be made until seven days after notice in
writing of the intention to apply for the same shall have been left at
the office of the Curator.

77. Immediatelyon the grant of any such probate or administra-
tion all the interest, powers, rights, and duties of the Curator (except
such rights as are conferred by this section) in regard to the estate of
the deceased person whose estate shall he affected by such grant, and
all liabilities of the Curator under any contract or agreement entered
into by him in relation to such estate or any part thereof shall cease,
and (subject to and on the allowance and payment of all money due
for the commission of the Curator as aforesaid and the necessary outlay,
disbursements, costs, charges, and expenses in relation to such estate,
including all costs of appearing on the application for such probate or
letters of administration or rule and consequent thereon, and subject
also to the provisions of this section) such portion of the estate of
such deceased person as shall be left unadministered by the Curator,
and all rights and obligations of the Curator in respect thereof shall vest
in the executor or administrator obtaining such probate or administra-
tion. Provided always that nothing herein contained shall be held to
relieve the Curator from any liability in respect of his management of
the estate up to the time of such probate or administration.

78. Whenever it shall be made to appear to the Cowrt that
there is reasonable ground to suppose that any person has died either
in or out of the jurisdiction of the Court intestate leaving property
within such jurisdiction the Court may order and empower the Curator
to collect and manage the estate of such person both real and personal,
and every such order shall be valid until revoked and shall empower
the Curator to collect, manage, and administer the personal estate, and
enter upon and receive the rents and profits and otherwise manage the
real estate of such supposed deceased person, and to pay and discharge
the debts and liabilities of such person in like manner as if he were
certainly dead and the Curator had obtained an order to collect the
estate of such person under the preceding provisions.  Provided that the
Curator shall not proceed to any distribution of the assets without an
order of the Court specially authorizing him to make such distribution.

79. Within fourteen days after any order to collect shall have
been granted the Curator shall, unless the Court shall otherwise order,
cause notice of the fact that such order has been granted to be
published twice in some daily newspaper published in the city of
Sydney ; and if the person of whose estate the Curator shall have been
appointed Curator did not reside in such city then also twice in some
newspaper published in the town or place where such person resided,
or if there shall be no newspaper published in such town or place then
twice in some newspaper circulating in or near to such town or place.

80.
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80. The Curator shall cause like notices to be published in Like notices to next

newspapers published or circulating in the town or place where the &

next of kin are known or supposed to reside, and in the case of
foreigners he shall give notice to the Consul of the country where the
next of kin are supposed to reside, if there shall be any such Consul
resident in Sydney, unless the Court shall in any case otherwise order.

81. Any person interested as creditor, next of kin or otherwise Court to have

kin.

summary jurisdiction

in the real or personal estate of any deceased person which the Curator ,yer curator.

has been ordered to collect may, on the neglect or refusal of the
Curator to do any act in relation to the administration of such estate,
or on his doing or threatening to do any act in breach of his duty with
reference to the said estate, apply ex parfe upon affidavit to the
Probate Judge in chambers for an order calling upon the Curator to
show cause upon a day not less than two days from the service of such
order upon him before the Court why he should not do or abstain
from doing such act, and for an interim order in the nature of an
injunction if warranted by the facts of the case; and any such order
may be granted subject to such conditions as to giving security for
costs as the Court may impose.

82. Upon the hearing of any such complaint the Court may Applications how

ieard.

receive proof of the matters in relation thereto orally or by affidavit,
and may make such order thereon as the circumstances of the case
may require, and as to payment of costs by the complainant or by
the Curator personally or from the estate administered by him as in
his discretion shall seem just, and such orders shall have the same
effect and be enforceable by the same process as if made by the Court
sitting in equity in a suit between the parties to such complaint.

83. 1In all cases where an order to collect shall have been made Curator to act as the

or shall be made under this Act it shall be lawful for the Court on the
petition of the Curator or any person interested in the estate to make
such orders touching the collection, sale, investment, and disposal of
the estate as to the Court shall seem meet.

Court shall direct.

84. In every case in which the estate of any deceased person Mode of procecding

shall be administered by the Curator under this Act all disputes an
matters touching the collection, management, or administration of the
same, and all claims and demands thereon, except as hereinafter pro-
vided, shall be decided by the Court on petition. Provided never-
theless that in any case in which it shall appear to be not desirable
that the matter in question should be so decided the Court may direct
such proceedings to be instituted as shall appear proper for the due
decision thereof.

d under this Act.

85. The Curator shall at such times as he shall think fit Payment of debts.

cause advertisements to be published in the Gazette and such public
newspapers as he shall deem expedient, calling upon the creditors of
the persons whose estates he shall have been ordered to administer to
come in and prove their debts before him, on or before a time to
be fixed in such notice. He may allow any claim which may be
made before him upon the affidavit of the claimant alone or where
he shall think fit to call for further evidence upon such further
evidence as he shall require. He shall as soon after the expira-
tion of the time allowed for proof of debts as he conveniently can, pay
the debts proved if the whole thereof can be paid, and if not shall
declare and pay a dividend thereon; and if he shall collect any further
assets after making such payment he shall in case any part of the
debts proved remain unpaid pay the same and any debts subsequently
proved before him (or a dividend thereon as the case may be), but such
debts as shall be subsequently proved shall first be paid a dividend in
proportion to their amount equal to the dividend paid to creditors
having previously proved their debts. After payment of all debts, fees,
and
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and expenses incident to the collection, management, and administration
of such estate he shall pay over the residue fo the personal representa-
tive if any of the intestate or testator (as the case may be) so soon
as such representative shall have been duly constituted.

86. If at the expiration of three calendar months from the
time fixed by the advertisement for creditors to come in and prove their
debts no debt shall have been proved or no creditor having proved
his debt shall remain unpaid, it shall be lawful for the Curator with
the approval of the Court to pay any sum not exceeding one hundred
pounds to any person claiming to be a party in distribution or to be
a legatee under a will without letters of administration having been
obtained or the will being proved, and upon such evidence of the right
or title of the party so claiming as the Court may under the circum-
stances deem sufficient.

87. The Curator shall make or cause to he made an inventory or
list of all the estates of the persons which he shall have been ordered
to administer, and shall retain the same in his office and shall keep an
account of all his receipts, payments, and dealings in every such estate,
and shall retain all letters received and copies of all letters written by
him and all deeds, papers, and writings of and relating to such estates,
and shall permit all persons to inspectand take copies of the same and
of all proceedings relating thereto at all reasonable hours, or shall
furnish office copies thereof on payment of the fees mentioned in the
Schedule hereto annexed.  The Curator shall with due diligence sell or
mortgage such lands as he may be authorized to deal with and convert
into money all such other estate as shall not consist of money unless
otherwise ordered by the Court, and shall forthwith pay all moneys
received by him as such Curator into some Bank to be approved of by
the Court and the Colonial Treasurer to the credit of an official
account to be operated on by him as such Curator.

88. The receipts in writing of the said Curator for any moneys
payable to him under this Act shall be sufficient discharges for the
same to the persons paying the same who shall not afterwards be liable
for any misapplication thereof.

89. The Curator shall in the months of January, April, July, and
October in every year transmit to the Colonial Treasurer a return of
all moneys received and paid by him or any agent or agents for him
during the three months immediately preceding in respect of the
estates intrusted to him to collect, distinguishing the particular estate
in which the same have been so received or paid. And shall at
the same time furnish a separate and distinct return of all balances or
sums whatsoever then in his hands to the eredit of each of such estates :
And shall keep proper books of account in reference thereto, which
shall once in every three months or oftener if necessary be examined
and passed by the Colonial Treasurer or some officer appointed by him
in that behalf.

90. The Curator shall after the expiration of six months from
the date of the order for collection of any estate invest all moneys
then standing to the credit of each such estate as the Court may by
any general or special rule or order direct, and until and subject to
any such order or rule may be made in accordance with the rule for
the time being in force with reference to the investment of suitors
moneys under the charge or control of the Court of Equity.

91. Neither the Curator nor any of his agents shall be personally
liable to any person in respeet of goods or chattels in the possession
of any testator or intestate at the time of his death which shall be
sold by the Curator or any such agent as the goods of such testator or
intestate, unless such Curator or agent shall know or have actual notice
before the sale that such goods or chattels were not in fact the property

' of
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of such testator or intestate, nor for any act done bond fide in the per-
formance of their duties respectively unless it shall be shown that such
act was done not only illegally but wilfully or with gross negligence.
92. In case of any sale by the Curator or his agents of goods or Proceeds of property
. A . . of third person to be
chattels belonging in fact to any third person the amount realized y,;4cq over to him.
by such sale thereof shall be paid over by him to the owner upon
proof by him of such ownership, unless the same shall have been
applied in the payment of the debts of the deceased or shall have been
distributed according to any will of the deceased or in the ordinary
course of administration whilst the said Curator or any such agent was
in ignorance, and without actual notice of the claim of such person to
the goods or chattels so sold. .

93. If it shall appear on office found that any real estate vested S;;’ﬁ:ﬁ{é‘é‘“lgfjs oy
in the Curator has escheated to Her Majesty, the net proceeds of sale of disposal of proceeds
such estate shall be paid by the Curator to the Colonial Treasurer and ° ¢
be by him carricd to the credit of the Consolidated Revenue Fund:

And the Curator’s conveyance of such real estate to the purchaser
thereof shall operate to pass the right, title, and interest of the deceased
intestate to such purchaser as in any other case. :

94. The Curator shall in the first week in January in each PoymenttoColonial
year cause all sums of money which shall on the first day of that month years.
have been invested as aforesaid and lying to the credit of any estate
under his control for the term of six years then next preceding to be
paid to the Colonial Treasurer for the public service of the Colony,
subject to the provisions hereinafter contained. A

95. It shall be lawful for the Court at any time upon the f}f;f;jjg‘;;;fgnﬁ;f
petition of any person claiming to be entitled to the said moneys so
paid over to the Colonial Treasurer or any part thereof, and upon being
satisfied by affidavit or other sufficient evidence adduced in support
thereof that such person is so entitled to make an order for the
payment of such moneys or any portion thereof, but without interest
thereon from the time of payment to the Colonial Treasurer as afore-
said, and after deducting any costs and expenses which may have been
incurred by the Curator or otherwise in respect of such application; and
the Colonial Treasurer on being served with such order shall within a
reasonable time in that behalf pay the amount mentioned therein to
the person therein named, and the receipt of such person shall be a
sufficient voucher for such payment.

PART VII.
Procedure.

96. Subject to any rules or orders to be made hereunder, and Frictice until
except where otherwise provided by this Act the practice of the Supreme to be as at present
Court in Probate Jurisdiction shall be regulated so far as the circum- e
stances of the case will admit by the practice of the Court in its
Equitable Jurisdiction. ;

97. Subject to the rules andjorders to be made hereunder, the Mode of taking
witnesses and where necessary the parties in all matters where their 20 and 21 Vic. c. 77
attendance can be had shall be examined orally infopen Court, whether 31
the trial or proceeding be with or without a jury. Provided always
that by the permission of the Court in every case the parties may
verify their respective cases in whole or in part by affidavit, but
so that the deponent in every such affidavit shall on the application
of the opposite party be subject to be eross-examined by or on behalf

B of
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of such opposite party orally in open Court as aforesaid, and upon such
cross-examination may be re-examined orally in open Court as afore-
said by or on behalf of the party by whom such affidavit was filed.

98. Where a witness in any contested matter is out of the
jurisdiction of the Court, or where by reason of his illness or otherwise
the Court shall not think fit to enforce the attendance of the witness
in open Court, it shall be lawful for the Court to order a com-
mission to issue for the examination of such witness on oath upon
interrogatories or otherwise, or if the witness be within the juris-
diction of the Court to order the examination of such witness on
oath upon interrogatories or otherwise before any officer of the said
Court or other person to be named in such order for the purpose ; and
all the powers now vested in the Supreme Court in its equitable juris-
diction with reference to the issuing of commissions and ordering the
examination of witnesses and generally in connection therewith shall
extend to and be applicable to the Court in its probate jurisdiction.

99. The Court may direct any question of fact arising in any

e farected tobe suit or proceeding under this Act to be tried by a special or common
tried before the Court, 3

or before a jury.
1b. s. 35.

Question to be stated.

1b. ss. 37, 38.
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Eq. Act s. 77.

Caveat may be
lodged.

Vict. Act.

No. 427 s. 29.

Where a caveat
lodged Court may
grant order nisi.

15, 30.

Service of order nisi.

7h. 31.

Proceeding where
caveator does not
appear.
Ib, 32.

ury.

i 100. When any question shall be so directed to be tried such
question shall be reduced into the form of an issue and shall be tried
before the Probate Judge or one of the other Judges of the Supreme
Court and a_jury of four or twelve men at such time and place as the
Court may direct, and thereupon the matter shall proceed as in the case
of issues directed to be tried by the Court in its equitable jurisdiction.

101. Any person considering himself aggrieved by any final or
interlocutory decree or order of the Probate Judge may appeal there-
from to the full Court in the same way and with and subject to the
same powers, orders, rules, and regulations as are now in force with
reference to appeals from the decisions of the Primary J udge in Equity.

102. The Probate Judge may on the application of any party or
at his own diseretion, and on such terms (if any) as he shall think fit to
impose, direct a rehearing by the Full Court of any cause, petition,
motion, or matter before him ; and in such case it shall not be necessary
to give any notice of appeal, but nothing herein shall prejudice the
right of any party to appeal when the Judge shall not give any such
direction.

103. Any person may lodge with the registrar a caveat against
any application for probate or administration at any time previous to
such probate or administration being granted ; and every such caveat
shall set forth the name of the person lodging the same, and an address
within the city of Sydney at which notices may be served on him.

104. In every case in which a caveat shall be lodged the
Court may upon motion on bhehalf of the person applying for probate
or administration supported by affidavits upon which if there had been
no caveat, probate or administration would have been granted, make
an order nisi for the grant of probate or administration to the person
applying ; and every such order shall name a time for showing cause
against the same, and the Court may enlarge such order from time to
time.

105. Every such order #isi and every order enlarging the same
may be served on the caveator by delivering a copy of the same at the
address mentioned in his caveat.

106. If upon the day named in the order isi or upon the day
to which such order shall have been enlarged the caveator do not
appear such order wisi may be made absolute upon an affidavit of
service, but if the caveator appear the matter shall proceed as a contested
matter and be heard before the Probate Judge alone upon affidavit or
oral evidence or by a jury as-the Court may direct.

107.
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107. The Court shall have the like powers, jurisdiction, and Powers of the Court

authority for requiring and enforcing the production of documents and ;‘;Z“;fr;f’ °‘”d7°;" o
" 1c.C. B.&o,

the attendance of persons as witnesses and otherwise, and for punishing
persons failing, neglecting, or refusing to produce such documents, or
to appear or to be sworn or make affirmation or declaration, or to give
evidence, or guilty of contempt, and generally for the trial or determina-
tion of questions of fact, and for enforcing all orders, decrees, and judg-
ments made or given by the Court under this Act, and for the taxation
of costs, and otherwise in relation to the matters to be inquired into
and done under this Act or by or under the orders of the Court under
this Act as are or shall be by law vested in the Supreme Court in equity
for such purposes in relation to any suit or matter depending in such
Court in equity.

108. The Court may on motion or petition or otherwise in a Order to produce an

summary way whether any suit or other proceeding shall or shall not

writing, being or purporting to be testamentary or otherwise material
to the matter before the Court which may be shown to be in the
possession or under the control of such person, and if it be not shown
that any such paper or writing is in the possession or under the
control of such person, but it shall appear that there are reasonable
grounds for believing that he has the knowledge of any such paper or
writing, the Court may direct such person to attend for the purpose of
being examined in open Court or upon interrogatories respecting the
same, and such person shall be bound to answer such questions or
mmterrogatories, and (if so ordered) to produce and bring in such paper or
writing, and shall be subject to the like process of contempt in case of
default in not attending or in not answering such questions or interro-
gatories or not bringing in such paper or writing as he would have
been subject to in case he had been a party to a suit in the Court and
had made such default, and the costs of any such motion, petition, or
other proceeding shall be in the discretion of the Court.

109. In all matters and proceedings under this Act every Astorney, &e. to

attorney, solicitor, and proctor of the Supreme Court of New South
Wales shall have the right of audience before the Probate Judge.

PART VIII.
General matters.

110. The Registrar, Commissioners of the Supreme Court, and Oaths.

Justices of the Peace of the Colony of New South Wales shall have
power to administer oaths under this Act.

111. In all matters under this Act the question of costs and costs.

how they shall be paid shall be in the discretion of the Court subject
to appeal as aforesaid.

112. The Judges of the Supreme Court or any three of them, Rules.

audience before
Probate Judge.

instrument purport-
: - . ] ¥ ing to be testamer.-
be pending in the Court with respect to any probate or administration, tary.

order any person to produce and bring into the registry any paper or 2. s. 2.

may make general rules for regulating the times and form and mode Equity Act, 1880.

of procedure, and generally the practice of the Court in respect of the
several matters to which this Act relates, and for fixing the amount of
all fees and allowances to officers of the Court and solicitors in
reference to such matters, and otherwise for the effectual execution of
this Act and of the intention and object thereof ; and all such rules
and orders shall be published in the G'azette and shall be laid before
both Houses of Parliament within thirty days of their being so
published, or if Parliament be not then sitting, within the like time
after Parliament shall thereafter assemble for the despatch of business.

SCHEDULE.
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SCHEDULE.

For every order to administer where effects shall appear to be above £50...
‘Where effects shall appear to be £50 or under—
For every order to pay money if £10 and under £20 ...
If £20 and under £50 ... i % o9 s
If £50 and under £100... ‘s
And on every £100 above the first
For every common order
For every special order ...
For every office copy 6d. per folio.
On every audit of accounts including the direction to invest assets if the
amount which shall have been in the Curator’s hands be under £20 ...
If £20 and under £50 ...
If £50 and under £100 ...
For every £100 above the first ...

[ ] By Authority : CHARLES POTTER, Government Printer, Sydney, 1890. -
1s. 3d.
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Petv South Wales,

ANNO QUINQUAGESIMO QUARTO

VICTORIZA REGINA.
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No. XXY.

An Act to consolidate and amend the law relating to Probate
and Letters of Administration, and to the succession to
Real Estate in cases of Intestacy, and for the preservation
and management of the estates of deceased persons.
[Assented to, 15th December, 1890.]

HEREAS it is expedient to consolidate and amend the law Preamble.
relating to Probate and Letters of Administration, and to the
succession to Real Estate in cases of Intestacy, and to the collection,
management, and administration of the estates of deceased persons.
Be it therefore enacted by the Queen’s Most Excellent Majesty, by
and with the advice and consent of the Legislative Council and
Legislative Assembly of New South Wales in Parliament assembled,
and by the authority of the same, as follows :—
1. Inthe construction of this Act, unless the context be inconsis- Interpretation
tent therewith, the following words and terms shall have and include v
the meanings severally set opposite to them and hereby assigned :—
“ Administrator’ includes the Curator of Intestate Estates.
“ Administration” includes all letters of administration of the real
and personal estate and effects of deceased persons whether
with or without the will annexed, and whether granted for

A

general




Repeal.

Division of Act.

Jurisdiction of
Supreme Court in

causes testamentary,
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general, specml or limited purposes, also e\emphﬁcatlon of
letters of administration or such other formal evidence of the
letters of administration purporting to be under the seal of a
Court of competent jurisdiction as shall in the opinion of the
Court be deemed sufficient, and orders to the Curator to collect.

“The Court” means Supreme Court of New South Wales in its
Probate Jurisdiction, or the Probate Judge.

“ Governor” means Governor, with the advice of the Executive
Council.

“Probate” includes ¢ Exemplification of probate” or any other
formal document purporting to be under the seal of a Court
of competent jurisdiction which shall in the opinion of the
Court be deemed sufficient.

¢ Probate Judge” means the Judge for the time being authorized
to administer this Act, or any Judge acting as such.

« Real Estate ” shall include lands held under bulldmfv leases or
any lease for twenty-one years and upwards.

“Will”—Testament and all other testamentary instruments of
which probate may now be granted.

2. The following Statutes are hereby repealed, that is to say,
first Victoria number four, eleventh Victoria number twenty-four,
thirteenth Victoria number forty four, fifteenth Victoria number eight,
twenty-sixth Vietoria number twenty, forty-fifth Victoria number tw 0,
but such repeal shall not affect any proceeding commenced under the
said Acts or any of them prior to the passing of this Act, and so far
as the Act twenty-sixth Victoria number twenty is concerned the
provisions of the said Act shall be applied to the case of any person
who shall have died between the date on which the said Aect came

into force and the passing of this Act.
3. This Act shall be divided into Parts, viz. :—

PART L—Jurisdiction of the Supreme Court in lestamentary
causes, and appointment of officers.

PART II.—Probate.
PART IIL.—Addministration and distribution of Intestate Estales.
PART IV.—Probate and Administration generally.
PART V.—Foreign Probates and Letters of Administration.
PART VI.—Curator of Intestate Istates.
PART VIL—Procedure.
PART VIIL.—General matters.
and may be cited as the ©“ Probate Act of 1890.”

PART 1.

Jurisdiction of the Supreme Court in Probate Jurisdiction, and
appointment of Officers.

4. The jurisdiction and authority heretofore vested in or
exercised by the Supreme Court or by the Primary Judge in Equity in
respect of the estates of deceased persons shall be vested in and
exercised by the Supreme Court in Probate Jurisdiction and by such
Judge as may from time to time be permanently or tempomul)
appomted in that behalt by the Governor under the title of the
Probate Judge, or by any Judge of the Supreme Court acting for the
said Probate T ud@e during his Tllness or absence or at his request

5.

-

.
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5. The Probate Judge may sit with the assistance of any Judge Other Judges may
or Judges of the Supreme Court, who at his request may consent to ok g Fachete
attend for that purpose. Provided that where three Judges so sit the 20 & 21 vie. . 77
judgment of the majority, and where only two Judges so sit their = 3*
unanimous judgment shall respectively be taken to be the judgment
of the Full Court.

6. The Probate Judge may hear in Chambers such part of the Judge may eit in
business under this Act as can in his opinion be so heard with advan- i o R
tage to the suitors, and shall when so sitting have and exercise the s.3,5.
same powers and jurisdiction as if in Court. Provided that the Judge
while sitting in Chambers may adjourn for hearing in Court or when
sitting in Court may adjourn for hearing in Chambers any case before
him which he may think would be better heard in Court or Chambers
as the case may be.

7. The Governor may appoint some fit and proper person Appointment of
to be the Registrar, and also if thought expedient may appoint o TR
Deputy Registrar of the Probate Jurisdiction of the Supreme Court;
and such Registrar shall, subject to any rules to be made here-
under for his future guidance and direction, perform such duties
as have heretofore been performed by the Prothonotary of the Supreme
Court in reference to proceedings in the Ecclesiastical Jurisdiction
of the Court and by the Ecclesiastical Clerk of the Supreme Court,
and such other duties as may be prescribed by rule of Court or
directed by the Probate Judge, and during the illness or absence of
the Registrar the Probate Judge may authorize any officer of the
Supreme Court to act as Registrar.

8. The Governor may appoint some fit and proper person to be Curator.
Curator, and if necessary may appoint a Deputy Curator of Intestate
Estates; and the present Curator of Intestate Estates shall be
considered to have been appointed hereunder, and shall have, perform,
and exercise all the powers, duties, and authorities by this Act
conferred on the Curator, and such Curator of Intestate Estates may
be suspended or removed from office by the Governor. ;

9. The Deputy Registrar or Deputy Curator, as the case may Deputies may
be, if any, may exercise all the powers and shall perform all the e Sitive o
duties by this Act conferred or imposed upon the Registrar or Curator Registrarand
respectively, and such other duties as may be prescribed by Rule e
of Court or directed by the Probate Judge.

10. During the illness or absence of the Curator the Probate Appointment of
Judge may appoint some fit person to discharge the duties of §hp TS SN
Curator upon his giving such security as the Judge may direct ; and security.
such person shall during such illness or absence act in the stead of the
Curator, and sign and execute in his name all such documents as may
require his signature or execution, and do, perform, and discharge all
other acts, deeds, and duties pertaining to the office of Curator.

11. The Court shall have jurisdiction to grant probate of the Probate or adminis-
will or administration of the estate of any deceased person leaving ;ﬁfg‘{?{;’}fg -
property, whether real or personal, within the Colony of New South personal estate.
Wales. Viet, Act No.427s. 5.

12. The Court may if it shall think fit grant probate to one or Probate to one or
more of the executors named in any will, reserving leave to the other ilﬁoifvﬁizcﬂfff i
or others who have not renounced to come in and apply for probate at others to prove
some future date. sngR

13. All applications for probate or letters of administration Application for
may be made hy petition to the Judges of the Supreme Court without s Sk
the necessity of application being made in open Court. Provided that be made by petition.
notice of such intended application shall be published in the Gazetle
and in one Sydney newspaper at least fourteen days before such
application is made.

14.




Certain matters may
be delegated to
Master in Equity.

Real estate to vest
in executors.

Viet. Act.

No. 427 s. 6.

Real estate held by
testator as trustee to
be held by executor
subject to trusts.

Real estate to be
assets for payment
of debts.

9 Geo. IV cap. 33,
8s. 1 & 2.

In suits executor or
administrator to
represent real estate.
Viet. Act.

No. 407 s. 8.

Real estate to be
held upon trusts of
will.

Ib.s. 9.

Executor to have
same rights &e. as to

real estate as personal

estate.

Ib. s. 10.
Probate to be
evidence of will
concerning real
estate.

Zb.8.11.
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14. It shall be lawful for the Judges of the Supreme Court, by
rule of Court in that behalf made, to delegate to the Master in Equity
or Registrar the powers of the Court in and about the granting of
probates and administration of estates not exceeding one thousand
pounds in value where no contention has arisen, and also in and about
the passing of the accounts of executors and administrators, save in
respect of the award of commission thereon. Provided that such
Master or Registrar shall where any party interested shall so desire
and in cases of doubt or difficulty refer the matter to the Probate
Judge.

PARITLE.
Probate.

15. Upon the grant of probate of the will of any deceased
person after the commencement of this Aect, all the real estate whether
held by him beneficially or in trust shall vest as from the death of
such person in the exccutor to whom such probate shall be granted
for all the estate therein of such person, and if there shall be more
than one such executor shall vest in them as joint tenants in the same
way as personal estate now vests.

16. All such real estate as shall have been held by any testator
as a trustee and shall vest in his executor by virtue of the thirteenth
section of this Act shall be held by such executor subject to the
trusts and equities affecting the same.

17. The real as well as personal estate of every deceased
person shall be assets in the hands of his executor to whom probate
shall have been granted for the payment of all duties and fees and for
the payment of his debts in the ordinary course of administration,
and 1t shall be lawful for such executor for purposes of administration
to sell such real estate or mortgage the same with or without a power
of sale and to convey the same to a purchaser or mortgagee in as full
and effectual a manner in law as the testator of such executor could
have done in his lifetime.

18. In all suits in Equity concerning the real estate of a
deceased person, his executor to whom probate shall have been granted
or administrator shall represent his real estate so long as it shall
remain vested in him and the persons interested therein, in the same
manner and to the same extent as in suits concerning personal estate
the executor or administrator represents such estate and the persons
interested therein.

19. Subject to the provisions of this Act the real estate of every
deceased person devising such estate by his will shall be held by his
executor to whom probate shall have been granted according to the
trusts and dispositions of such will.

20. The executor to whom probate shall have been granted
shall have the same rights and be subject to the same duties with
respect to the real estate of his testator that executors heretofore have
had or been subject to with reference to personal assets.

21. The probate of any will or letters of administration with the
will annexed already granted or hereafter to he granted shall be evidence
of the due execution of such will upon all questions concerning real
estate in the same manner and to the same exfent as heretofore con-
cerning personal estate, and the copy attached or annexed to such
probate or letters of administration purporting to be a copy of the will
in respect of which probate or letters of administration have been so

granted
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granted shall be primd fucie evidence of the contents of such will, and
every probate or administration shall be primd facie evidence of the
death and the date of the death of the testator or intestate.

22. There shall be one place of deposit under the control of the Place of original
Court, at such place in Sydney as the Governor may by notice in the ™! B T
Gazetledirect, in which all the original wills brought into the Court, or of 2gnd 2t Vie- ¢ 77,
which probate or administration with the will annexed is granted under
this Act, and such other documents as the Probate Judge may direct
shall be deposited and preserved, and the same may be inspected under
the control of the Court and subject to the rules and regulations to be
made hereunder ; and until any such direction as aforesaid such wills
and other documents shall be deposited and kept in the places at the
present time used in that behalf. ;

23. An official copy of the whole or any part of a will or an Oficial copy of whole
official certificate of the grant of any letters of administration may be - Purt,of will may
obtained from the Registrar or custodian on the payment of the fees 73 s, ¢o.
fixed for the same by the rules and regulations now or hereafter to be
in force in that behalf.

24. Any person residing in New South Wales may deposit in Will may be
the office of the Registrar-General his will enclosed in a sealed dposited in the
envelope or cover endorsed with the full name, deseription, and the then Registrar-General
address of the testator or other means of ready identification, and also [, itator in his
the names in full with descriptions and addresses of the executors vie. Act No. 213
named therein, and such will shall unless previously required to be s 4.
given up by the testator remain in the said office in the custody of
the Registrar-General until the death of the testator, and upon his
death the Registrar-General shall deliver the same after examination
to either of the executors named in the said will, or in case of doubt to
such person as the Supreme Court or any Judge thereof may direct; i e

v

and no probate of any will not so deposited and no administration in
any case shall be granted unless the application be supported by an
affidavit that a search has been made in the proper office for a will of
the deceased, and stating whether any such will remains deposited with
the officer for the time being authorized to have the custody of deposited
wills, or by a certificate from the Registrar-General to the like effect.

8.

PART III.
Administration and Distribution of Inteslate Estates.

25. The practice and proceedings hitherto in force with reference Practice as to grant-
to granting administration of the personal estate of an intestate shall, i'e"‘;’l"qdn’g‘;‘;“(;‘:ﬁ“ of
save as hereby altered and subject to the rules and orders to be estate.
made hereunder, be applicable to administration granted hereunder and
so far as may be to administration of real estate, and administration of
both real and personal estate may be granted in and by the same letters.

26. The Court may grant administration of the estale of an mo whom adminis-
intestate person to the hushand or widow or to one or more of the next i e
of kin of the deceased person or to the husband or widow conjointly **" "
with one or more of the next of kin. Provided that any person to whom
administration shall be granted shall be of the full age of twenty-one
years. Andin case there shall be no such person who shall be qualified
as aforesaid, or who being so qualified shall be in the opinion of the
Court fit to be so trusted, or who shall when duly cited appear and pray
for administration, then administration may be granted to any person
or persons whether creditors or not of the deceased that the Court shall
think fit.

27.
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Validation of 27. Every administration heretofore granted to any husband in

;‘fg{’;‘;";‘rjﬂt‘g@’l’ Jere- pespect of the estate of his deceased wife or to any widow in respect of

certain cases. the estate of her deceased husband shall be deemed to be and to have
been valid to all intents and purposes, anything in the Charter of
Justice to the contrary notwithstanding,

Administration bond 28. Every person to whom a grant of administration shall be

o execnted. . made shall, previous to the issue of such administration, execute a bond

s. 8L to Her Majesty and her successors with one or more surety or sureties
conditioned forduly collecting, getting in,and administering the personal
estate or real and personal estate of the deceased, which bond shall be
in such form as the Court shall by rule direct, and in the meantime
shall be in the form heretofore in use. Provided that it shall not be
necessary for the Curator or for any person obtaining administration
to the use or for the benefit of Her Majesty to execute any such bond.
Provided also that no such bond shall be required to be given by or on
behalf of the ¢ Permanent Trustee Company of New South Wales
(Limited)”” or the  Perpetual Trustee Company (Limited),” except in
respect of estates exceeding twenty thousand pounds in value, in
which the Court shall otherwise order.

Amount of penalty in 29. Such bond shall be in a penalty equal to the amount under
sominsimtion bord- which the property of the deceased shall be sworn, but the Court

may in any case dispense with the bond or with one or both of the
sureties, or direct that such penalty shall be reduced in amount, and
may also if it shall think fit direct that more bonds than one shall be
given so as to limit the liability of any surety to such amount as the
Court shall think reasonable, and may in place of such bond accept the
security of any incorporated company or guarantee society approvcd of
by the Court in such form and under such regulations as the Court
shall by rule direct.
Administration may 30. The Court may at any time upon the motion of any
{jg,;g";;ﬁ?i;;g{“"““‘” person interested in the estate revoke the administration ah‘eadx
granted or order the administrator to execute a further bond in such
sum and within such time as may seem right, with or without sureties
as aforesaid, and upon default remove the administrator and appoint
an administrator in his place, with power to sue or be sued upon any
contract made by the removed administrator.
Order may be made 31. The Court may on application made on motion in a
o esign thebond - cummary way and on being satisfied that the condition of any bond
. 83, given hereunder has been broken order the Curator, for and on behalf
of Ter Majesty, to assign the same to some person to be named in such
order, and such person, hl@ executors or administrators shall thereupon
be entitled to sue upon the said bond in his or their own name or
names as if the same had been originally given to him, and shall be
entitled to recover thereon as trustee for all persons interested the full
amount recoverable in respect of any breach of the condition of the
said bond.
Lands of intestate or 32. All real estate which any person shall hereafter die seised or
dovised o vostin  possessed of or entitled to in the Colony of New South Wales intestate
Curator in trust for shall pass to and become vested in the administrator of the estate of
next of kin, : v s : . b
such person as from the death of such person for his estate therein, orin
the case of a partial intestacy to and in the executor named in the will,
or toand in the administrator with the will annexed, and such adminis-
Viet. ActNo.230s.8. trator, or in the case of partial intestacy the executor or administrator
with the will annexed, as the case may be, shall hold the said real
estate upon trust for payment of the debts of the deceased, and subject
thereto in trust for and as if the same had been devised to the same
persons as tenants in common as would be entitled in the case of
personal property, excepting only as mentioned in the next succeeding
section.
33.
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33. Any hushand or wife shall be entitled on the death of the Husband’s interest
other intestato to the same share in the real or personal estate of the I3 vies sstete e
other as a wife is now by law entitled to in the personal estate of an vic. act No.427s.9.
intestate husband predeceasing her, and no estate by courtesy or right e 41 Vie.
of dower or any equivalent estate shall arise after the passing of this Mo Sutviris
Act out of any real estate. Provided that any husband or widow so courtesy title.
entitled to share in real estate shall be bound to accept the value
thereof in lieu of partition if so desived by all the persons entitled
jointly with him or her.

34. All real estate held by any person in trust or by way of Lands held in trust

: 8 B . . or on mortgage to

mortgage passing under this Act shall asfrom the death of such person gt in administrator.
intestate as to the same vest in the administrator for all the estate therein
of such person subject to the trusts and equities affecting the same.

35. No real estate of which administration has been granted Lands not to be sold
under this Act shall be leased for a longer term than three years or i S
sold or mortgaged by the administrator without the consent of all Queensind =~
persons beneficially interested or the order of the Court in that behalf T,
which may impose such conditions as it shall think fit, subject how-
ever to appeal as herein provided.

36. The Court may upon the petition of the administrator, or Court may make
. s 1 o . special order.
in case of partial intestacy the executor, or the administrator with the ;.o " 0
will annexed, or of any person beneficially interested, and after such T 2
previous notice to other parties and inquiry as shall seem fit, order and
direct the course of proceedings which shall be taken in regard to the
time and mode of sale of any such real estate as aforesaid, the letting
and management thereof until sale, the application for maintenance
or advancement or otherwise of shares or income of shares of infants,
the expediency and mode of effecting a partition if applied for, and
generally in regard to the administration of the real estate for the
greatest advantage of all persons interested.

37. In any case wherein upon such inquiry the Court shall be Court may order
satisfied that a partition of such real estate or any part thereof would Sjggflf‘y‘::;
be advantageous to the parties interested therein, it shall be lawful for 7, s 4, .
such Court to appoint one or more arbitrators to effect such partition.
And the report and final award of the arbitrators setting forth par-
ticulars of the land allotted to each party interested shall when signed
by them and confirmed by the order of the Court and when also registered
in the office of the Registrar-General be effectual without the necessity
of any further conveyance to vest in each allottee the land so allotted to
him, and an office copy of such award so signed, confirmed, and registered
as aforesaid shall for all purposes be equivalent to an indenture of con-
veyance to each allottee of the lands allotted to him as aforesaid. And
in the case of land subject to the provisions of the “Real Property
Act” cach such allottee shall be entitled to have issued to him a certifi-
cate of title for the land so allotted to him. And if such allotment be
made subject to the charge of any money payable to any other party
interested for equalizing the partition such charge shall take effect
according to the terms and conditions in regard to time and mode of
payment and otherwise which shall be expressed in such award without
the necessity of any further instrument being made or executed. And
in the case of land subject to the provisions of the Real Property
Act the certificate of title shall issue, subject to such charge unless
such charge shall be satisfied.

38. No personal representative shall be required against his Personal
own consent to continue the duty of a trustee by managing the ;gg;i,ggtig‘jo‘;;’fnue
property during an enforced suspension of sale but shall be entitled to act against their
upon such suspension being ordered to relinquish his trust to such ;‘;“sc‘;““"t'
person as the Court may appoint. e

PART
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PART 1V,
Probate and Administration generally.

39. I'rom and after the decease of any person dying intestate
and until letters of administration or an order to collect shall be granted
in respect of his estate the real and personal estate of such deceased
person shall be deemed to be vested in the Chief Justice of New
South Wales, or if there shall be no Chief Justice then in the senior
Puisne Judge for the time being in the same manner and to the same
extent as aforetime the personal estate and effects vested in the
Ordinary in England.

40. Where any person after the commencement of this Act
renounces probate of the will of which he is appointed executor or one
of the executors, and whenever an executor appointed in a will survives
the testator but dies without having taken probate, and whenever an
executor named in a will is personally cited to take probate and does
not appear to such citation the right of such person in respect of the
executorship shall wholly cease, and the representation to the testator
and the administration of his effects shall without any further renun-
ciation go, devolve, and be committed in like manner as if such person
had not been appointed executor.

41. Where an infant is sole executor, administration with the
will annexed may be granted to the guardian of such infant or to
such other person as the Court shall think fit, until such infant shall
have attained the full age of twenty-one years, with or without full
or limited powers to act in the premises until probate shall have been
granted to the said executor or administration to some other person.

42. The person to whom such administration shall be granted
shall have the same powers vested in him as an administrator by
virtue of an administration granted to him durante minore wtate of
the next of kin.

43. When any person named as executor, or any hushand or
widow or the next of kin entitled to probate or administration shall be
out of the jurisdiction but shall have some person within the jurisdic-
tion of the Court appointed under power of attorney to act for him or
her respectively, administration may be granted to such attorney, but on
behalf of the person entitled thereto and on such terms and conditions
as the Court shall think fit. .

44. Pending any suit touching the validity of the will of any
deceased person or for obtaining, recalling, or revoking any probate or
any grant of administration, or during a contested right to administra-
tion, the Court may if it shall think fit appoint an administrator of the
personal estate and the same or any other person to be receiver of the
real estate of any deceased person with such full or limited powers
and with or without a bond or sureties as the Court may think right,
and may make such orders for the remuneration of such administrator
or receiver out of the personal and real estate of the deceased as it
may think right.

45. Where a person shall die intestate or leaving a will but
without having appointed an executor thereof, or an executor willing
and competent to take probate, or where the executor shall be resident
out of the Colony the Court may if it shall think it necessary or
convenient in any such case appoint some person to be the adminis-
trator of the estate of the deceased or of any part thereof upon his
giving such security (if any) as the Court shall direct, and every such
administration may be limited as the Court shall think fit.

46.
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48. In any case where the executor named in a will shall Proceeding whero
negleet or refuse to prove the same or to renounce probate thereof ;ﬁgcv‘étfv”ﬂ‘l"eg““ “
within three calendar months from the death of the testator or yie. Act.
from the time of such executor attaining the age of twenty-one
years, or where the executor is unknown or cannot be found, the
Court may, upon the application of any person interested in the
estate or of the Curator or of any creditor of the testator, grant an
order nisi calling upon the executor to show cause why probate of the
said will should not be granted to such executor, or in the alternative
why administration with such will annexed should not be granted to the
applicant, and upon affidavit of service or of sufficient reasons for non-
service of such order if the executor do not appear, or upon cause
being shown it shall be lawful for the Court to make such order thereon
for the administration of the estate and to make such order as to costs
as shall appear just.

47. Tf af the expiration of six calendar months from the death 1t exccutor or
of any person the executor to whom probate of the will or the ;ﬁf:;(‘l‘l‘cstfggofp‘ig;‘l’f
administrator to whom administration of the estate and effects of such administrator may
deceased person shall have been granted is then residing out of the be appointed.
jurisdiction, the Court may,upon the application of any creditor,legatee, i
or next of kin, grant to such creditor, legatee, or next of kin so applying
special letters of administration of such deceased person, nevertheless
to cease upon an order being made for the rescission thereof as herein-
after mentioned.

43. The person applying for any such special grant as aforesaid Spuie st
shall in addition to the oath usually taken by administrators satisfy amdavits.
the Court by affidavit that the executor or administrator of such 2.
deceased person is vesident out of the jurisdiction of the Court, and
that the applicant is thereby delayed in recovering or obtaining
payment of moneys or the possession of goods and chattels, or real
estate, to which he is by law entitled, or that the estate is liable to loss
or waste.

49. On the return within the jurisdiction of the Court of the On return of
exccutor or administrator to whom probate or administration shall ggﬁl‘;;ﬁlt’“;:ﬁgﬂt;’;e‘;fal
originally have been granted such executor or administrator may apply administration to be
to the Court by petition to rescind such special grant of administration, reseinded
and the Court on the hearing of such petition may make an order to
rescind such special grant of administration upon such terms and
conditions as to security, costs, or otherwise as to the Court may seem
reasonable, and thereafter the original probate or administration shall
be and remain as valid and effectual as if such special grant of
administration had never been made.

50. Upon any order being made by the Court for the rescission On order heing made
of any grant of special administration as aforesaid the special admini- ity g
strator shall be bound duly to account to the original executor or account and pay
administrator, and to pay over all moneys received by him as such?* o
special administrator, and then remaining in his hands undisposed of, "
as the Court may order.

51. If such executor or administrator shall neglect to apply for Original executor or
an order for the rescission of such special administration he shall, gﬁ’l’;‘(‘)‘l‘l‘;ﬁr‘;‘;i{;{‘b“’
notwithstanding that such special administration remains unrescinded, administration not
be Jiable to answer and make good all claims and demands against the ooy
estate of the deceased to the extent of the assets which have come to
his hands or which might have come to his hands but for his wilful
neglect or default including the neglect herein mentioned.

52. Where before the revocation of any ordinary or temporary revocation of
administration or the rescission of any special administration as afore- temporary gran(s
said, any proceedings at law or in equity have been commenced by actions or suits.
or against any administrator so appointed, the Court in which such 20 & 21 Vic. c. 77

proceedings * 7%
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proceedings are pending may order that a suggestion be made upon
the record of the revocation or rescission of such administration and
of the grant or restoration of probate or administration which shall have
been made consequent thereon, and thereupon the proceedings shall be
continued in the name of the new or original executor or administrator
in like manner as if the proceedings had heen originally commenced by
or against such new or original executor or administrator, but subject
to such conditions and variations if any as such Court may direct.

53. In the administration of the estate of every person who
shall die after the passing of this Act no debt or liability of such person
shall be entitled to any priority or preference by reason merely that
the same is secured by or arises under a bond, deed, or other instrument
under seal, or is otherwise made or constituted a specialty debt, or is
due to an executor or administrator, but all the creditors of such
person as well specialty as simple contract shall be treated as standing
in equal degree and be paid accordingly out of the assets of such
deceased person whether such assets are legal or equitable, any statute
or law to the contrary notwithstanding. Provided always that this Act
shall not prejudice or affect any mortgage, lien, charge, or other security
which any creditor may hold or be entitled to for payment of his debt.

54. Where any probate or administration is revoked or rescinded
under this Act all payments bond fide made to any executor or adminis-
trator under such probate or administration before the revocation or
rescission thereof shall be a legal discharge to the person making the
same, and the executor or administrator who shall have acted under
any such revoked or rescinded probate or administration may retain
and reimburse himself or shall be entitled to be reimbursed in respect
of any payments made by him which the person to whom probate or
administration shall be afterwards or was originally granted might
have lawfully made.

55. All persons and corporations making or permitting to be
made any payment or transfer bond fide upon any probate or adminis-
tration or order granted in respect of the estate of any deceased
person under the authority of this Aect shall be indemnified and
protected in so doing notwithstanding any defect or circumstance
whatsoever affecting the validity of such probate or letters of adminis-
tration or order not then known to such persons or corporations.

56. Every person to whom probate or administration has been
or shall be granted shall file an inventory of the estate of the deceased
and pass his accounts relating thereto within such time, and from
time to time and in such manner as may be fixed by any rule or
order under this Act or as the Court may specially order, and until
then in accordance with the rules hitherto in force: And shall be
subject to any special order that the Court may on the motion of any
person interested make as to the production and verification of his
accounts, and the order of the Court allowing any such account shall
be primd facie evidence of the correctness of the same, and shall, after
the expiration of three years from the date of such order, operate as a
release to the person filing the same, excepting so far as it shall be
shown by some person interested therein that an error or omission or
fraudulent entry has been made in such account.

57. It shall be lawful for the Court to allow out of the assets
of any deceased person to his executor, administrator, or trustee for
the time being in passing his accounts, such commission or percentage
for his pains and trouble as shall be just and reasonable, and subject to
such notices if any as such Court may direct. No such allowance shall
be made to any executor, administrator, or trustee who shall neglect or
omit without good reason or a special order of a Judge to pass his
accounts pursuant to any general or special rule or order of the Court.

58,

ey
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58. The Registrar shall cause entries to be made in a book to Registrar to keep
be kept for that purpose of all grants of probate and administration, YOS R INSERISY .
and of the filing, passing, and allowance of the accounts of all executors
and administrators, and of any special order extending the time for
passing such accounts ; and such book shall set forth the dates of such
grants, the names of the testators or intestates, the place and time of
death, the names and description of the executors or administrators, the
sworn value of the estates, and the dates of the filing, passing allowance
of, and special orders with reference to the said accounts.

59. In case any such executor or administrator shall neglect to If accounts not

file such inventory or to pass such accounts as aforesaid for the space oo
of one calendar month after the expiration of the period fixed it shall trator before Judge
be the duty of the Registrar to cause such executor or administrator gj;"al’f;y ysei
to be notified of such neglect, and in case of further neglect for the
period of one calendar month he shall cause him to be summoned
hefore the Court to show cause why he should not be ordered to file
such inventory or to exhibit such account to the Court forthwith.
And if such executor or administrator shall not within the prescribed
time or within such further time as shall be allowed him by a Judge,
file, pass, or exhibit such inventory or account in manner aforesaid
he shall be liable to attachment in accordance with the practice of
the Court of Equity.

60. Proceedings being taken under the last preceding section Proceedings under
shall not prejudice the right to proceed against the executor or aiigabne Bt sstum Botes
istrator for an account and administration or prevent the Court from bn bond. © 2
from ordering the assignment of any bond to any person with a view
of enforcing the penalty thereof as hereinbefore mentioned.

61. The Court may make such order with reference to the Judgemay make :
distribution or application of any moneys which the executor or 3;‘15’,2;‘2;5"11‘}‘;’33533
administrator or Curator may have in hand, or as to the residue of the of executor, &c.
estate as it may think fit. Provided that no final order for distribu-
tion shall be made except upon notice to all the parties entitled.

62. Any decree in Equity in an administration suit shall bind Decree in Equity
the parties, and be of the same force and effect to all intents B Al bind pastics.
purposes as if an order to the same offect had been made in the

Probate Jurisdiction.

PART V.
Foreign Probates and Letters of Administration.

63. When any probate or letters of administration already Probates and letters
granted or hereafter to be granted by any Court of competent jurisdic- fg’fa‘;dt‘:({“l‘;t;:}tfe‘;“
tion in any portion of Her Majesty’s Dominions shall be produced to Colonies or the
and a copy thereof deposited with the Registrar by any person Dobug ot Dnatiom £
the executor or administrator therein named, or by any person duly granted to New
authorized by power of attorney in that behalf under the hand and Eg;;t;r};,‘s;}f:d‘f“
eal of such executor or administrator, such probate or letters of 8. 4. Act.
administration may be sealed with the seal of the Supreme Court
of New South Wales, and shall when so sealed have the like force
and effect and have the same operation in New South Wales, and
every executor and administrator thereunder shall perform the same
duties and be subject to the same liabilities as if such probate or letters
of administration had been originally granted by the said Supreme
Court. Provided always that the Court may require any such executor
or administrator or person authorized as aforesaid to give security for
the due administration of the estate in respect of matters or claims
within the Colony. 64.
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Seal not to be affixed 64. The seal of the Court shall not be affixed to any such probate

tll duty is paid.  op letters of administration until all such probate, stamp, and other

o~ duties if any have been paid as would have been payable if such
probate or letters of administration had been originally granted by the

And as to adminis- - Supreme Court of New South Wales, and further such letters of

entored inte " administration shall not be so sealed until such bond has been entered
into as would have been required if such letters had been originally
granted by the last-mentioned Supreme Court.

Every exccutor &c. 65. Lvery such executor or administrator as last aforesaid, and

fﬁl;ﬁedgegﬂffy’:es‘d°m every executor or administrator appointed under this Act shall be
deemed to be resident within the Colony of New South Wales, and where
not actually so resident he shall before the issue or sealing of any probate
or administration file with the Registrar an address within the city of
Sydney at which notices and processes may be served upon him, and
all services at such registered address shall be deemed personal service.

Caveat. 66. Any person may lodge a caveat against the sealing of an
such probate or letters of administration, and such caveat shall have
the same effect and shall be dealt with in the same manner as a caveat
against the grant of probate or administration.

Notice of intention 67. The seal of the Court shall not be affixed as aforesaid

s except upon an affidavit that notice of the intention to apply in that
behalf has been published twice in one or more Sydney daily news-
papers fourteen days before the making of such affidavit, and that no
caveat has been lodged in respect thereof up to the morning of such
application.

Not to apply to 68. The above provision as to sealing shall not apply to any

Camioteeror pyplic Officer or to the Curator of Intestate Estates.

Curator,

PART VI.
Curator of Intestate Fstates.

Curator to give 69. The Curator shall before entering upon the duties of his
i S
iy office give security to er Majesty and her successors to the satisfaction

of the Colonial Treasurer for the collection and due payment of and
accounting for all moneys which shall come to his hands by virtue of
his office. Provided that any surety found by him may withdraw from
any future liability by giving the Colonial Treasurer three months
written notice of his desire so to do, but such withdrawal shall not
affect his liability for any breach which may have occurred prior to the
date of actual withdrawal.
Suceessors to have 70. On the death, resignation, or removal of such Curator, his
ek adminis-  successor shall immediately on his appointment and by virtue thereof
become entitled to administer all the real and personal estate of every
such deceased person as hereinafter mentioned left unadministered by
any predecessor. And every such successor shall immediately upon his
appointment and by virtue thereof become entitled to the possession of
all books, accounts, letters, papers, and documents of every description
used by or in the possession or under the control of any predecessor
relating to any estate administered by him or to the office of Curator.
Proceedings by and 71. In legal proceedings it shall not be necessary for the
against Qurator. - Cyrator or those suing him to prove his general authority to act as
Curator, but only to prove the order to collect in the specific estate to
which the proceedings relate. Whenever the office of Curator shall
become vacant by death, resignation, or removal from office or other.
wise, and another person shall be appointed to the vacancy so created,
any
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any action or proceeding which may have been taken as aforesaid shall
not abate but shall be continued by or against the person so appointed
as such Curator, and no fresh order to collect shall be necessary.
72. The Curator may appoint any persons he may think fit to Curator's agents.
act as his agents for the purpose of administering all estates in his
hands, and the clerks to the several Benches of Magistrates within
the Colony shall at his request act as such agents within their
respective districts. Every such agent not being a Clerk of Petty
Sessions shall give security to the satisfaction of the Curator for the
performance of his duties. Such agents shall in all respects act in the
management, collection, and getting in of such property under the
direction of the Curator who shall not be answerable for any act or
omission of any such agent not in conformity with any such direction
or which shall not have happened by the said Curator’s own default or
neglect.
73. The Curator shall take and retain the fees set out in the As to fees and com-
Schedule hereto, and also a commission of five pounds per centum ™%
on all moneys collected by him or by his agents, and shall pay such
fees and commission into the Treasury for the public uses of the
Colony after deducting therefrom all expenses and an allowance of not
exceeding three pounds per centum by way of commission to his
agents in respect of all moneys collected by them or through or by
reason of their agency.
74. The Court may on the application of the Curator grant to Order to Curator to
the Curator an order to collect the estate of any deccased person g
leaving real or personal estate within the jurisdiction of the Court
in any of the following cases

(1) Where the person shall have died testate but leaving no
executor or no executor who may be willing and capable of
acting in execution of his will, and no widow or next of kin,
or no such person willing and capable as aforesaid resident
within the jurisdiction of the Court, or where he shall have
died intestate and leaving no widow or next of kin resident
within such jurisdiction willing and capable of acting as
aforesaid.

(11) Where the person shall have died either testate or intestate
and probate or administration shall not have been applied for
within three months after the death of such person.

(111) Where the person shall by his will have appointed the
Curator to act.

(1v) Where the estate or any portion thereof is liable to waste, and
the executor appointed by the will or widow or lawful next
of kin shall be absent from the locality of the said estate
or is not known or has not been found, or shall request the
Curator in writing to apply for such order.

(v) Where the executors named in the will of the deceased have
renounced probate or all the persons primarily entitled to
administration have by writing filed in the office of the
Registrar declined to apply for administration.

(vi) Where the estate or any portion thereof is of a perishable
nature or is in danger of being lost or destroyed, or where
oreat expense may be incurred by reason of delay.

(vir) Where after the expiration of thirty days from the deccase
of any person there is no reasonable probability of probate
or administration being obtained within the period of three
months from such decease.

Provided that the Court may in any case require the Curator to give
such notices or cite such persons or produce such evidence as it may
think




14 54° VICTORIZ, No. 25.

Probate.

think fit before granting the order applied for, or may make a tem-
porary order for collection and protection only or generally or limited
to a portion of the estate or otherwise.

Effect of order. 75. An order to collect the estate of any deceased person
shall give to the Curator the same powers, rights, and obligations in
respect of such estate, except as hereby enacted, as he would have had
if administration had been granted to him as next of kin to such
person intestate; and all laws now or hereafter in force in reference to
the administration of the estates of deceased persons shall apply to
the administration of estates by the Curator.

Probates and admin- 76. Notwithstanding any order which shall have been made

istrations may be e o v :

granted notwith-  authorizing the Curator to collect under this Act the Court may

standing appoint-  grant probate of the will or administration of the estate of such

"~ deceased person to any person in such manner and subject to such
limitations or conditions as it shall think proper, but no application
for any such grant shall be made until seven days after notice in
writing of the intention to apply for the same shall have been left at
the office of the Curator.

On such grant 77. Immediatelyon the grant of any such probate or administra-

porators duties and 4101 911 the interest powers, rights, and duties of the Curator (except

@ o0 cease, ’ 3 by s

such rights as are conferred by this section) in regard to the estate of
the deceased person whose estate shall he affected by such grant, and
all liabilities of the Curator under any contract or agreement entered
into by him in relation to such estate or any part thereof shall cease,
and (subject to and on the allowance and payment of all money due
for the commission of the Curator as aforesaid and the necessary outlay,
disbursements, costs, charges, and expenses in relation to such estate,
including all costs of appearing on the application for such probate or
letters of administration or rule and consequent thereon, and subject
also to the provisions of this section) such portion of the estate of
such deceased person as shall be left unadministered by the Curator,
and all rights and obligations of the Curator in respect thereof shall vest
in the executor or administrator obtaining such probate or administra-
tion. Provided always that nothing herein contained shall be held to
relieve the Curator from any liability in respect of his management of
the estate up to the time of such probate or administration.

When there is 78. Whenever it shall be made to appear to the Court that

e e fround o there is reasonable ground to suppose that any person has died either

believe that any s Al S e . ‘ 3
person has died out 1n or out of the jurisdiction of the Court intestate leaving property

gﬁg&;“:ﬁ;“ﬁ;gﬁ;@ijhe within such jurisdiction the Court may order and empower the Curator
may obtain order to - to collect and manage the estate of such person both real and personal,
manage &e. without . . -1 : s " r
strict legal proof of @0 every such order shall be valid until revoked and shall empower
death. the Curator to collect, manage, and administer the personal estate, and
enter upon and receive the rents and profits and otherwise manage the
real estate of such supposed deceased person, and to pay and discharge
the debts and liabilities of such person in like manner as if he were
certainly dead and the Curator had obtained an order to collect the
estate of such person under the preceding provisions. Provided that the
Curator shall not proceed to any distribution of the assets without an
order of the Court specially authorizing him to make such distribution.
Notice of rule to be 79. Within fourteen days after any order to collect shall have
pslintindy been granted the Curator shall, unless the Court shall otherwise order,
cause notice of the fact that such order has been granted to be
published twice in some daily newspaper published in the city of
Sydney ; and if the person of whose estate the Curator shall have been
appointed Curator did not reside in such city then also twice in some
newspaper published in the town or place where such person resided,
or if there shall be no newspaper published in such town or place then
“twice in some newspaper circulating in or near to such town or plétge.
30U
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80. The Curator shall cause like mnotices to be published in
newspapers published or circulating in the town or place where the
next of kin are known or supposed to reside, and in the case of
foreigners he shall give notice to the Consul of the country where the
next of kin are supposed to reside, if there shall be any such Consul
resident in Sydney, unless the Court shall in any case otherwise order.

81. Any person interested as creditor, next of kin or otherwise Court to have
summary jurisdiction

in the real or personal estate of any deceased person which the Curator
has been ordered to collect may, on the neglect or refusal of the
Curator to do any act in relation to the administration of such estate,
or on his doing or threatening to do any act in hreach of his duty with
reference to the said estate, apply ew parfe upon affidavit to the
Probate Judge in chambers for an order calling upon the Curator to
show cause upon a day not less than two days from the service of such
order upon him before the Court why he should not do or abstain
from doing such act, and for an interim order in the nature of an
injunction if warranted by the facts of the case; and any such order
may be granted subject to such conditions as to oiving security for
costs as the Court may impose.

82. Upon the hearing of any such complaint the Court may
receive proof of the matters in relation thereto orally or by affidavit,
and may make such order thereon as the circumstances of the case
may require, and as to payment of costs by the complainant or by
the Curator personally or from the estate administered by him as in
his discretion shall seem just, and such orders shall have the same
effect and be enforceable by the same process as if made by the Court
sitting in equity in a suit between the parties to such complaint.

Applications how
1

15

Like notices to next

83. 1In all cases where an order to collect shall have been made Curator to act as the

or shall be made under this Act it shall be lawful for the Court on the
petition of the Curator or any person interested in the estate to make
such orders touching the collection, sale, investment, and disposal of
the estate as to the Court shall seem meet.

Court shall direct.

84. In every case in which the estate of any deceased person Mode of proceeding

shall he administered by the Curator under this Act all disputes an
matters touching the collection, management, or administration of the
same, and all claims and demands thereon, except as hereinafter pro-
vided, shall be decided by the Court on petition. Provided never-
theless that in any case in which it shall appear to be not desirable
that the matter in question should be so decided the Court may direct
such proceedings to be instituted as shall appear proper for the due
decision thereof.

d under this Act.

85. The Curator shall at such times as he shall think fit Payment of debts.

cause advertisements to be published in the Gazette and such public
newspapers as he shall deem expedient, calling upon the creditors of
the persons whose estates he shall have been ordered to administer to
come in and prove their debts before him, on or before a time to
be fixed in such notice. He may allow any claim which may be
made before him upon the affidavit of the claimant alone or where
he shall think fit to call for further evidence upon such further
evidence as he shall require. Ile shall as soon after the expira-
tion of the time allowed for proof of debts as he conveniently can, pay
the debts proved if the whole thereof can be paid, and if not shall
declare and pay a dividend thereon; and if he shall collect any further
assets after making such payment he shall in case any part of the
debts proved remain unpaid pay the same and any debts subsequently
proved before him (or a dividend thereon as the case may be), but such
debts as shall be subsequently proved shall first be paid a dividend in
proportion to their amount equal to the dividend paid to creditors
having previously proved their debts. After payment of all debts, fees,
and
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and expenses incident to the collection, management, and administration
of such estate he shall pay over the residue to the personal representa-
tive if any of the intestate or testator (as the case may be) so soon
as such representative shall have been duly constituted.

86. If at the expiration of three calendar months from the
time fixed by the advertisement for creditors to come in and prove their
debts no debt shall have been proved or no creditor having proved
his debt shall remain unpaid, it shall be lawful for the Curator with
the approval of the Court to pay any sum not exceeding one hundred
pounds to any person claiming to be a party in distribution or to be
a legatee under a will without letters of administration having been
obtained or the will being proved, and upon such evidence of the right
or title of the party so claiming as the Court may under the circum-
stances deem sufficient.

87. The Curator shall make or cause to he made an inventory or
list of all the estates of the persons which he shall have been ordered
to administer, and shall retain the same in his office and shall keep an
account of all his receipts, payments, and dealings in every such estate,
and shall retain all letters received and copies of all letters written by
him and all deeds, papers, and writings of and relating to such estates,
and shall permit all persons to inspectand take copies of the same and
of all proceedings relating thereto at all reasonable hours, or shall
furnish office copies thereof on payment of the fees mentioned in the
Schedule hereto annexed.  The Curator shall with due diligence sell or
mortgage such lands as he may be authorized to deal with and convert
into money all such other estate as shall not consist of money unless
otherwise ordered by the Court, and shall forthwith pay all moneys
received by him as such Curator into some Bank to be approved of by
the Court and the Colonial Treasurer to the credit of an official
account to be operated on by him as such Curator.

88. The receipts in writing of the said Curator for any moneys
payable to him under this Act shall be sufficient discharges for the
same to the persons paying the same who shall not afterwards be liable
for any misapplication thereof.

89. The Curator shall in the months of January, April, July, and
October in every year transmit to the Colonial Treasurer a return of
all moneys received and paid by him or any agent or agents for him
during the three months immediately preceding in respect of the
estates intrusted to him to collect, distinguishing the particular estate
in which the same have been so received or paid. And shall at
the same time furnish a separate and distinet return of all balances or
sums whatsoever then in his hands to the credit of each of such estates :
And shall keep proper books of account in reference thereto, which
shall once in every three months or oftener if necessary be examined
and passed by the Colonial Treasurer or some officer appointed by him
in that behalf.

90. The Curator shall after the expiration of six months from
the date of the order for collection of any estate invest all moneys
then standing to the credit of each such estate as the Court may by
any general or special rule or order direct, and until and subject to
any such order or rule may be made in accordance with the rule for
the time being in force with reference to the investment of suitors
moneys under the charge or control of the Court of Equity.

91. Neither the Curator nor any of his agents shall be personally
liable to any person in respect of goods or chattels in the possession
of any testator or intestate at the time of his death which shall be
sold by the Curator or any such agent as the goods of such testator or
intestate, unless such Curator or agent shall know or have actual notice
before the sale that such goods or chattels were not in fact the property

of
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of such testator or intestate, nor for any act done bond fide in the per-
formance of their duties respectively unless it shall be shown that such
act was done not only illegally but wilfully or with gross negligence.

92. In case of any sale by the Curator or his agents of goods or I’fl-:gg?js of property
chattels belonging in fact to any third person the amount realized hyded over to him.
by such sale thereof shall be paid over by him to the owner upon
proof by him of such ownership, unless the same shall have been
applied in the payment of the debts of the deceased or shall have been
distributed according to any will of the deceased or in the ordinary
course of administration whilst the said Curator or any such agent was
in ignorance, and without actual notice of the claim of such person to
the goods or chattels so sold.

93. If it shall appear on office found that any real estate vested g‘;‘ﬁig{:&“{gﬁs St
in the Curator has escheated to Her Majesty, the net proceeds of sale of disposal of proceeds
such estate shall be paid by the Curator to the Colonial Treasurer and ° 1
be by him carried to the credit of the Consolidated Revenue Fund:

And the Curator’s conveyance of such real estate to the purchaser
thereof shall operate to pass the right, title, and interest of the deceased
intestate to such purchaser as in any other case. :

94. The Curator shall in the first week in January in cach }r"r‘ev;:ﬁ‘l‘ctr‘:f(fg}(’;‘:l
year cause all sums of money which shall on the first day of that month years.
have been invested as aforesaid and lying to the credit of any estate
under his control for the term of six years then next preceding to be
paid to the Colonial Treasurer for the public service of the Colony,
subject to the provisions hereinafter contained. gl

95. It shall be lawful for the Court at any time upon the f;;f;:j&t:;j&:{;y
petition of any person claiming to be entitled to the said moneys so
paid over to the Colonial Treasurer or any part thereof, and upon being
satisfied by affidavit or other sufficient evidence adduced in support
thereof that such person is so entitled to make an order for the
payment of such moneys or any portion thereof, but without interest
thereon from the time of payment to the Colonial Treasurer as afore-
said, and after deducting any costs and expenses which may have been
incurred by the Curator or otherwise in respeet of such application; and
the Colonial Treasurer on being served with such order shall within a
reasonable time in that behalf pay the amount mentioned therein to

the person therein named, and the receipt of such person shall be a
sufficient voucher for such payment.

PART VII.
Procedure.

96. Subject to any rules or orders to be made hereunder, and Frctice untit
except where otherwise provided by this Act the practice of the Supreme to be as at present
Court in Probate Jurisdietion shall be regulated so far as the circum- "¢
stances of the case will admit by the practice of the Court in its
Equitable Jurisdiction.

97. Subject to the rules and jorders to be made hereunder, the Mode of taking
witnesses and where necessary the parties in all matters where their 20 and 21 Vie. c. 77
attendance can be had shall be examined orally infopen Court, whether * 31-
the trial or proceeding be with or without a jury. Provided always
that by the permission of the Court in every case the parties may
verify their respective cases in whole or in part by affidavit, but
so that the deponent in every such affidavit shall on the application
of the opposite party be subject to be cross-examined by or on behalf

B of
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of such opposite party orally in open Court as aforesaid, and upon such
cross-examination may be re-examined orally in open Court as afore-
said by or on behalf of the party by whom such affidavit was filed.
Cirt. Hiky Whiis 98. Where a witness in any contested matter is out of the
commission or give  nrisdiction of the Court, or where by reason of his illness or otherwise
orders for examina- . i
tion of witnesses ~ the Court shall not think fit to enforce the attendance of the witness
ﬁ‘:l;%‘?gg;‘;&‘; e in. open C(?urt, it shall be lzqvﬁﬂ. for the Couyt to order a com-
Dot ~ ission to issue for the examination of such witness on oath upon
interrogatories or otherwise, or if the witness be within the juris-
diction of the Court to order the examination of such witness on
oath upon interrogatories or otherwise before any officer of the said
Court or other person to be named in such order for the purpose ; and
all the powers now vested in the Supreme Court in its equitable juris-
diction with reference to the issuing of commissions and ordering the
examination of witnesses and generally in connection therewith shall
extend to and be applieable to the Court in its probate jurisdiction.
Questions of fact 99. The Court may direct any question of fact arising in any
fony bo directed to be gujt, or proceeding under this Act to be tried by a special or common

tried before the Court
or before a jury. jury.

29 5,95 100. When any question shall be so directed to be tried such
Question to bestated. 4y astion shall be reduced into the form of an issue and shall be tried
Ib. ss. 37, 38. q

before the Probate Judge or one of the other J udges of the Supreme
Court and a jury of four or twelve men at such time and place as the
Court may direct, and thereupon the matter shall proceed as in the case
of issues directed to be tried by the Court in its equitable jurisdiction.
Appéal. , 101. Any person considering himself agarieved by any final or
interlocutory decree or order of the Probate Judge may appeal there-
from to the full Court in the same way and with and subject to the
same powers, orders, rules, and regulations as are now in force with
reference to appeals from the decisions of the Primary Judge in Equity.

Judge may direct 102. The Probate Judge may on the application of any party or
%’:eﬂz’iﬁ- 5 at his own discretion, and on such terms (if any) as he shall think fit to

impose, direct a rehearing by the Full Court of any cause, petition,
motion, or matter before him ; and in such case it shall not be necessary
to give any notice of appeal, but nothing herein shall prejudice the
right of any party to appeal when the Judge shall not give any such

direction.
E:i'gﬁ may be 103. Any person may lodge with the registrar a caveat against
Viot. Act. any application for probate or administration at any time previous to
No. 427 5. 29. such probate or administration being granted ; and every such caveat

shall set forth the name of the person lodging the same, and an address
within the city of Sydney at which notices may be served on him.
Where a caveat 104. In every case in which a caveat shall be lodged the
QU ot tion on hehalf of the person applying for probat
s e Ly ourt may upon motion on bhe 0 person applying for probate
15, 30. or administration supported by affidavits upon which if there had been
no caveat, probate or administration would have been granted, make
an order nisi for the grant of probate or administration to the person
applying ; and every such order shall name a time for showing cause
against the same, and the Court may enlarge such order from time to

time.
Service of order nisi. 105. Every such order uisi and every order enlarging the same
Ib. 31. may be served on the caveator by delivering a copy of the same at the
- address mentioned in his caveat.
Proceeding where 106. If upon the day named in the order nisi or upon the day
:;;e:ffr doesnot  to which such order shall have been enlarged the caveator do not
1b. 32, appear such order nisi may be made absolute upon an affidavit of

service, but if the caveator appear the matter shall proceed as a contested
matter and be heard before the Probate Judge alone upon affidavit or
oral evidence or by a jury as the Court may direct.

107.
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107. The Court shall have the like powers, jurisdiction, and Powers of the Court
authority for requiring and enforcing the production of documents and b enforce orders.
the attendance of persons as witnesses and otherwise, and for punishing 20¢*! Vic.c-77.25.
persons failing, neglecting, or refusing to produce such documents, or
to appear or to be sworn or make affirmation or declaration, or'to give
evidence, or guilty of contempt, and generally for the trial or determma-
tion of questlons of fact, and for enforcing all orders, decrees, and judg-
ments made or given by the Court under this Act, and for the taxation
of costs, and otherwisé in relation to the matters to be inquired into

. and done under this Act or by or under the orders of the Court under
this Act as are or shall be by faw vested in the Supreme Court in equity
! for such purposes in relation to any suit or matter depending in such
{ Court in equity.
. 108. The Court may on motion or petition or otherwise in a Order toproducean

o o s T 5 instrument purport-
summary way whether any suit or other proceeding shall or shall not ! 56k 50 Be tatanon

be pending in the Court with respect to any probate or administration, tary.
order any person to produce and bring into the registry any paper or z&.s. z6.
writing, bemO' or purporting to be testamentary or otherwme material
to the matter before the Court which may be shown to be in the
possession or under the control of such person, and if it be not shown
that any such paper or writing is in the possession or under the
control of such person, but it shall appear that there are reasonable
grounds for believing that he has the knowledge of any such paper or
writing, the Court may direct such person to attend for the purpose of
being “examined in open Court or upon interrogatories respecting the
same, and such person shall be bound to answer such questions or
interrogatories, and (if so ordered) to produce and bring in such paper or
wmtmw and shall be subject to the like process of contempt in case of
default in not attending or in not answering such questions or interro-
gatories or not brlnﬂlno‘ in such paper or writing as he would have
been subject to in case le had been a party to a suit in the Court and
had made such default, and the costs of any such motion, petition, or
other proceeding shall be in the discretion of the Court.
109. In all matters and proceedings under this Act every Attorey, &e., to
attorney, solicitor, and proctor of the Supreme Court of New South have right of

audience before

Wales shall have the right of audience before the Probate Judge. Probate Judge.

PART VIII.
General matters.

¥ 110. The Registrar, Commissioners of the Supreme Court, and Oaths.
Justices of the Peace of the Colony of New South Wales shall have
power to administer oaths under this Act.
111. In all matters under this Act the question of costs and Costs.
" how they shall be paid shall be in the discretion of the Court subject
to appeal as aforesaid.
112. The Judges of the Supreme Court or any three of them, Rules.
may make general rules for regulating the times and form and mode Eauity Act, 1850,
of procedule, and generally thu pr 1ctlcc of the Court in respect of the
several matters to which this Act relates, and for fixing the amount of
all fees and allowances to officers of the Court and solicitors in
reference to such matters, and otherwise for the effectual execution of
this Act and of the intention and object thereof ; and all such rules
and orders shall be published in the G'azetle and shall be laid before
both Houses of Parliament within thirty days of their being so
published, or if Parliament be not then 51tt1110‘ within the like time
after Parliament shall thereafter assemble for the despatch of business.

SCHEDULE.
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SCHEDULE.

For every order to administer where effects shall appear to be above £50...
‘Where effects shall appear to be £50 or under—
For every order to pay money if £10 and under £20 ...
If £20 and under £50 ... vis
If £50 and under £100...
And on every £100 above the first A
For every common order
For every special order ...
‘For every office copy 6d. per folio.
On every audit of accounts including the direction to invest assets if the
amount which shall have been in the Curator’s hands be under £20 ...
If £20 and under £50 ...
1f £50 and under £100 ...
For every £100 above the first...

[ ] By Authority : CHARLES PoTTER, Government Printer, Sydney, 1890.
1s. 3d.
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Page 5,
Page 35,
Page 5,
Page 5,
Page 5,
Page 5,
Page 5,
Page 6,
Page 7,
Page 7,
Page 7,
Page 7,
Page 7,
Page 7,

Page 8,

Page 8,
Page 9,
Page 9,
Page 9,
Page 9,

Page 10,
Page 10,

PROBATE BILL.

SCHEDULE of the Amendments referred to in Message of 4th December, 1890.

clause 2, line 28.  Omit “ prior to

“ into force and”

clause 4, lines 7 and 8.

clause 4, line 8.

Y]

inscrt “ hbetween the date on which the said Act came

Omit “ the Primary Judge in Equity or”

Omit “ other”

clause 7, line 28. After “and” insert “also”
clause 7, line 28.  After *“expedient” dnsert “ may appoint a”
clause 7,line 36. Omit “his” insert *“ the”
clause 7, line 37.  After “absence” insert “ of the Registrar”
clause 8, line 40. After  necessary” insert “ may appoint a”
After clause 8 insert new clause 9
After clause 31 12, insert new clause 13,

clause 12: 14, line 21.
clause 32: 14, line 23.
, clause 12: 14, line 27.

After clause 13- 15,

clause 14« 17, line 46.
clause 4: 17, line 2.
clause 4= 17, line 2.
clause 34 17, line 3.
i

clause 15: 18, line
clause 15: 18, line

clause 16: 19, line 14.
clause 16- 19, line 15.

“ granted”

clause 3% 20, line 17.

“ been granted”

clause 3% 20, line 19.
clause 18: 21, line 23.

O

Add “g” to “ estate”
Omit “ trustees ”
After *“ Judge” omit remainder of clause.
insert new clause 16,
After “real” insert “as well as personal”
After < sell” insert “ guch real estate”
Omit “ such real estate ” insert “ the same”
insert ““ or mortgagee”
After « Executor” insert ““to whom probate shall have been granted”
After “estate” incert “so long as it shall remain vested in him”
Omit “the” insert *“ his”
Omit “of such person” insert “to whom probate shall have been

)

After “ purchaser’
p

Omit “ of any deccased person” insert “4o whom probate shall have

Omit *“ such person’ insert ““ his testator”
After “annexed” insert already granted or”

clause 19: 22, lines 40 and 41.  Omit “ and manner”

clause 19: 22, line 41.  Omit “ set apart and”

clause 25: 28, At end of clause «dd “ Provided also that no such bond shall be required
“to be given by or on behalf of the ‘ Permanent Trustee Company of New South
“ Wales (Limited)’ or the ‘Perpetual Trustee Company (Limited), except in respect
“ of estates exceeding twenty thousand pounds in value, in which the Court shall
“ otherwise order.”
clause 2% 30, line 9.

clause 28: 31, line 13.
clause 29 32, line 29.
clause 31 34, line 43.

Omit *“ de bonis non”

After « Curator” insert “ for and on behalf of Her Majesty”
Omit “on” insert ““in”

insert “ as to the same”

”

After “ intestate

clause 82: 35, line 47.
clause 32: 35, line 18.
clause 34 37, line 14.
clause 34 37, line 17.
clause 42: 45, line 28.

Omit “ sold or mortgaged or”

After “ years™ insert “ or sold or mortgaged”
After “allotted” insert “to him”

After “allotted” insert “ to him”

Omit “ wholly or partially

clause 43: 46, lines 37 and 38.  Omit *“six weeks” insert “ three calendar months”
clause 43: 46, lines 39 and 40. Omit “ after a grant durante minore etate”

clause 44- 47, lines 58

and 59. Omit “ the return of the lawful executor or administrator within

“the jurisdiction of the said Court and”
clause 45: 48, lines 2 and 3.  Omit “ make oath” insert * satisfy the Court by affidavit”

clause 45: 48, line 6.
¢ 108—

Afz‘;’r “ chattels " insert “or real g_sta,te 2
Page



Page 10, clause 46: 49, lines 13 fo 16.

Page 10,
Page 11,
Page 11,
Page 11,

Page 11,
Page 11,
Page 11,
Page 12,
Page 12,
Page 12,
Page 12,
Page 12,
Page 12,
Page 12,
Page 13,

Puge 13,
Page 13,
Page 13,
Page 13,
Page 13,
Page 14,

Page 14,
Page 15,
Page 15,
Page 15,
Page 15,
Page 15,

Page 16,
Page 16,
Page 16,
Page 16,
Page 16,
Page 16,
Page 16,
Page 16,
Page 17,
Page 17,
Page 17,
Page 17,
Page 18,
Page 18,

2

Omit “ upon being satisfied that such executor or administrator

“bond fide intends to remain within the jurisdiction of the Court until the estate of the deceased
“ has been duly administered ”
Page 10, clause 46: 49, At end of clause add “and thereafter the original probate or administra-
“ tion shall be and remain as valid and effectual as if such special grant of administra-
“ tion had never been made”

clause 49: 52, line 40.
clause 53- 56, line 14.
clause 83 56, line 16.
clause 53- 56, line 22.

After “ grant” insert “ or restoration”

After * Administration” insert “ has been or”

After « time” insert ““ and from time to time”

After “accounts” omit remainder of clause, add “and the order of the

“ Court allowing any such account shall be prima facie evidence of the correctness of
“ the same, and shall after the expiration of three years from the date of such order
“ operate as a release to the person filing the same, excepting so far asit shall be shown
“ by some person interested therein that an error or omission or fraudulent entry has
“ been made in such account”

clause 84= 57, line 34.
clause 5% 60, line 6.
clause 3% 60, line 63.
clause 60 63, line 12.
clause 60- 63, line 19.
clause 60: 63, line 19.
clause 60, 63, line 24.
clause 68, 63, line 25.
clause 60, 63, line 26.
clause 66 63, line 27.

clause 67, 70, lines 12 and 13.

insert ““his”

clause 67, 70, lines 13 and 14.

clause 6%, 70, line 15.
clause 6%, 70, line 16.
clause 68, 71, line 23.
clause 70, 73, line 46.
clause = 74, line 2.
“ aforesaid”

clause ¥ 74, line 29.
clause ¥5- 78, line 16.
clause 5 '78, line 17.
clause #6: 79, line 32.
clause #6- 79, line 34.
clause %~ 80, line 42.
“ Sydney”

clause 8% 84, line 14.
clause 82 85, line 21.
clause 82 85, line 21.
clause 82- 85, line 40.

clause 83: 86, line 42.7

clause 83 86, line 44.
clause 83- 86, line 44.

Omit “ he” insert *“ such Court”

Omit “ clause” insert *“ section”

Omit “ the” second occurring insert “ any”

After © administration” insert © already granted or hereafter”
After « of the” insert ““ Supreme”

After “ Court” insert “ of New South Wales”

After “the” insert *“ gaid”

Omit “ of New South Wales in its Probate Jurisdiction”

Omit “ on application in that behalf” ;

After « executor” insert “ or administrator”

Omit “or of the successor in office of any such curator the™

Omit “ of the curator so dying, resigning, or removed”
Omit “ administrator of” insert “ entitled to administer”
After “ personal” insert “ estate”

Omit “all”
Omit ‘* moneys’

second oceurring nsert ‘“ fees and commission”’
At end of sub-section (1) add “willing and capable of acting as

After ““ otherwise” omit remainder of clause.

After  died” insert “ either in or”

Omit * but”

After “ some” insert “ daily”

After < then” insert ©“ algo”

After “reside” insert “ if there shall be any such consul resident in

Omit ¢ within the provisions of this Act”
Omit “ other”
Omit “ papers” insert “ newspapers”
Before “ of " insert “if any”

T Omit “ after” insert “If at”
Omit “it”
Omit “be” insert ““ have been”

clause 84. Omit clause 84.

clause 89: 91, line 42.
clause 89: 91, line 43.
clause 89: 91, line 46.
clause 90 92, line 51.
clause 92: 94, line 8.
clause 92: 94, line 9.

After “any” insert “ testator or”

Before ““ intestate ” insert “testator or”
Before “ intestate ” insert “ testator or”
Omit “or them”

Omzit “intestate”

After “ estate” insert “ under his control”

Page 20. After clause 106 insert new clause 109,

Page 20, clause 369 112, line 36.

Omit “ Government,”

Page 20, clause 309- 112, line 38.  Omit “ promulgated” inserty 50 published!”




This PuBric BILL originated in the LEGISLATIVE ASSEMBLY, and, having this day
passed, is now ready for presentation to the LEGISLATIVE COUNCIL for its concurrence.

Legislative Assembly Chamber, } , F. W. WEBB,
Sydney, 16 September, 1890. Clerk of Legislative Assembly.

The LEGISLATIVE COUNCIL has this day agreed to this Bill with Amendments.

Legislative Council Chamber, JOHN J. CALVERT,
Sydney, 4th December, 1890.} Clerk of the Parliaments.
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An Act to consolidate and amend the law relating to Probate
and Letters of Administration, and to the succession to
Real Estate in cases of Intestacy, and for the preservation
and management of the estates of deceased persons.

HEREAS it is expedient to consolidate and amend the law Preamble.
relating to Probate and Letters of Administration, and to the
succession to Real Estate in cases of Intestacy, and to the collection,
management, and administration of the estates of deceased persons.
5 Be it therefore enacted by the Queen’s Most Excellent Majesty, by
and with the advice and consent of the Legislative Council and
Legislative Assembly of New South Wales in Parliament assembled,

and by the authority of the same, as follows :—
1. In the construction of this Act, unless the context be inconsis- Interpretation clause

10 tent therewith, the following words and terms shall have and include
the meanings severally set opposite to them and hereby assigned :—
“ Administrator’” includes the Curator of Intestate Estates.
¢ Administration” includes all letters of administration of the real
and personal estate and effects of deceased persons whether
15 with or without the will annexed, and whether granted for
354—A general

Note.—The words Lo be omitted ave ruled through ; those to be inserted are printed in black letter,
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general, special, or limited purposes, also exemplification of

letters of administration or such other formal evidence of the

letters of administration purporting to be under the seal of a
Court of competent jurisdiction as shall in the opinion of the
b Court be deemed sufficient, and orders to the Curator to collect.
“The Court” means Supreme Court of New South Wales in its
Probate Jurisdiction, or the Probate Judge.
“Governor” means Governor, with the advice of the Executive
Council.

10 “ Probate” includes  Exemplification of probate” or any other
formal document purporting to be under the seal of a Court
of competent jurisdiction which shall in the opinion of the
Court be deemed sufficient.

“ Probate Judge” means the Judge for the time heing authorized

15 to administer this Act, or any Judge acting as such.

“ Real Estate ” shall include lands held under building leases or
any lease for twenty-one years and upwards.

“ Will”—Testament and all other testamentary instruments of
which probate may now be granted.

20 2. The following Statutes are hereby repealed, that is to say,
first Victoria number four, eleventh Vietoria number twenty-four,
thirteenth Victoria number forty-four, fifteenth Vietoria number eight,
twenty-sixth Victoria number twenty, forty-fifth Victoria number two,
but such repeal shall not affect any proceeding commenced under the

25 said Acts or any of them prior to the passing of this Act, and so far
as the Act twenty-sixth Vietoria number twenty is concerned the
provisions of the said Act shall be applied to the case of any person
who shall have died prier-te between the date on which the said Act
came into force and the passing of this Act.

30 3. This Act shall be divided into Parts, viz. :—

PART L—Jurisdiction of the Supreme Court in testamentary
causes, and appointment of officers.

PART IL.—Probate.

PART ITL.—dAdministration and distribution of Intestale Estates.

35 PART IV.—Probate and Administration generally.

PART V.—Foreign Probates and Letters of Administration.
PART VI.—Curator of Intestate Estates.
PART VIL.—Procedure.
PART VIIL—General matters.
40 and may be cited as the © Probate Act of 1890.”

PART

Repeal.

Division of Act.

—.n
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PART T.

Jurisdiction of the Supreme Court in Probate Jurisdiction, and
appointinent of Officers.

4. The jurisdiction and authority heretofore vested in or jurisdiction of

b exercised by the Supreme Court or by the Primary Judge in Equity in f;{’:;“;‘;_f;‘]g;t‘:ry
respect of the estates of deceased persons shall be vested in and™
exercised by the Supreme Court in Probate Jurisdiction and by #he
Primary—Judge—in—Lquity—or such other Judge as may from time to

_time be permanently or temporarily appointed in that behalf by the

10 Governor under the title of the Probate Judge or by any Judge of the

Supreme Court acting for the said Probate Judge during his illness or
absence or at his request.

5. The Probate Judge may sit with the assistance of any Judge other Judges may

or Judges of the Supreme Court who at his request may consent to sJi“l({;fh i e
15 attend for that purpose. Provided that where three J udges so sit the 90 & 21 vie. e. 77

judgment of the majority, and where only two Judges so sit theirs 3+

unanimous judgment shall respectively be taken to be the judgment

of the Full Court.

6. The Probate Judge may hear in Chambers such part of the Judge may sit in

20 business under this Act as can in his opinion be so heard with advan- 5"%"se%:. . o

tage to the suitors, and shall when so sitting have and exercise the s.3,5.

same powers and jurisdietion as if in Court. Provided that the Judge

while sitting in Chambers may adjouwrn for hearing in Court or when

sitting in Court may adjourn for hearing in Chambers any case before
25 him which he may think would be better heard in Court or Chambers

as the case may be.

7. The Governor may appoint some fit and proper person Appointment of
to be the Registrar and also if thought expedient may appoint a Begistrar
Deputy Registrar of the Probate Jurisdiction of the Supreme Court;

30 and such Registrar shall, subject to any rules to be made here-
under for his future guidance and direction, perform such duties
as have heretofore been performed by the Prothonotary of the Supreme
Court in reference to proceedings in the Ececlesiastical Jurisdiction
of the Court and by the Ecclesiastical Clerk of the Supreme Court,

35 and such other duties as may be prescribed by rule of Court or
directed by the Probate Judge, and during his the illness or absence
of the Registrar the Probate Judge may authorize any Officer of the
Supreme Court to act as Registrar.

8. The Governor may appoint some fit and proper person to be curator.

40-Curator and if necessary may appoint a Deputy Curator of Intestate
Estates; and the present Curator of Intestate Estates shall be
considered to have been appointed hereunder, and shall have, perform,
and exercise all the powers, duties, and authorities by this Act
conferred on the Curator, and such Curator of Intestate Estates may

45 be suspended or removed from office by the Governor.

9. The Deputy Registrar or Deputy Curator, as the case may be, Deputies may
if any, may exercise all the powers and shall perform all the duties by gﬁf{;ﬁ&gfgers
this Act conferred or imposed upon the Registrar or Curator res- duties of
pectively, and such other duties as may be prescribed by Rule of Court g:g:gf“ ud

50 or directed by the Probate Judge.

9: 10. During the illness or absence of the Curator the Probate Appointment of
Judge may appoint some fit person to discharge the duties of the ‘emperary Curator.
Curator upon his giving such security as the Judge may direct ; and Security.
such person shall during such illness or absence act in the stead of the

Curator,
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Curator, and sign and execute in his name all such documents as may
require his signature or execution, and do, perform, and discharge all
other acts, deeds, and duties pertaining to the office of Curator.
40: 11. The Court shall have jurisdiction to grant probate of the Probate or adminis-
5 will or administration of the estate of any deceased person leaving priory i B
property, whether real or personal, within the Colony of New South personal estate.
‘Wales. Viet. Act No. 427 s. 5,
H: 12, The Court may if it shall think fit grant probate to one or Probate to one or
more of the executors named in any will, reserving leave to the other ’r’;‘s’gvﬁz;“]‘:';v’: o
10 or others who have not renounced to come in and apply for probate at others to prove
some future date. Rty
13. All applications for probate or letters of administration Application for
may be made by petition to the Judges of the Supreme Court without Probateor
. sEinl . . . administration
the necessity of application being made in open Court. Provided that may be made by
15 notice of such intended application shall be published in the Gazette petition.
and in one Sydney newspaper at least fourteen days before such
application is made.
+2: 14. It shall be lawful for the Judges of the Supreme Court, by Certain matters may
rule of Court in that behalf made, to delegate to the Master in Equity gfffi‘ﬁ?f%hfﬁw
20 or Registrar the powers of the Court in and about the granting of 3
probates and administration of estates not exceeding one thousand
pounds in value where no contention has arisen, and also in and about
the passing of the accounts of #rastees; executors, and administrators,
save in respect of the award of commission thereon. Provided that
25 such Master or Registrar shall where any party interested shall so
desire and in cases of doubt or difficulty refer the matter to the
Probate Judge, and-provided-that—ne—such-administration—shall-empower
the administrator tjo sell, mortgage, lease, or other|wise deal with the
real estate of the]intestate unless such real estatfe shall be sworn to
30 be of a less valufe than one hundred pounds. Jand the Master or
Registrar shall thijnk fit to make a special order in| that hehalf, which
he is hereby authorized to do.

PART T,
Probale.

35 13- 15. Upon the grant of probate of the will of any deceased Real estate to vest
person after the commencement of this Act, all the real estate whether ‘V":tx“\‘(“to”
held by him beneficially or in trust shall vest as from the death of o, 427 s. 6.
such person in the executor to whom such probate shall be granted
for all the estate therein of such person, and if there shall be more

40 than one such executor shall vest in them as joint tenants in the same
way as personal estate now vests.

16. All such real estate as shall have been held by any testator Real estate held
as a trustee and shall vest in his executor by virtue of the thirteenth Py testator as
section of this Act shall be held by such executor subject to the trusts by executor

45 and equities affecting the same, BE o prusta,

44 17. The real as well as personal estate of every deceased Real estate to be
‘person shall be assets in the hands of his execctor to whom probate %t for pryment
shall have been granted for the payment of all duties and fees and for 9 geo. IV cap. 33
the payment of his debts in the ordinary course of administration,s1&2.

and
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and it shall be lawful for such executor for purposes of administration

to sell such real estate or mortgage sueh—real-estate the same with or

without a power of sale and to convey the same to a purchaser

or mortgagee in as full and effectual a manner in law as the testator
5 of such executor could have done in his lifetime.

15: 18. In all suits in Equity concerning the real estate of a n suits exeeutor or
deceased person, his executor to whom probate shall have been granted ;‘g'ﬂ{i':é:‘tl‘*;‘e‘;‘i s A
or administrator shall represent his real estate so long as it shall Vipc ' Pl '

remain vested in him and the persons interested therein in the same No.407s. s.
10 manner and to the same extent as in suits concerning personal estate

the executor or administrator represents such estate and the persons

interested therein.

16: 19. Subject to the provisions of this Act the real estate of every Real estate to be
deceased person devising such estate by his will shall be held by #he heid upon trusis of

15 his executor ef-sueh-persen to whom probate shall have been granted ,, . o
according to the trusts and dispositions of such will.

17 20. The executor ef-any-deeceased-persen to whom probate shall Exccutor to have
have been granted shall have the same rights and be subject to the :2;‘;1;;5:’;’;;“;;,33“;‘;
same duties with respect to the real estate of sueh-persen his testator estate.

20 that executors heretofore have had or been subject to with reference % * 1
to personal assets.

18: 21. The probate of any will or letters of administration with the Probate to be
will annexed already granted or hereafter to he granted shall be evidence ¢7idence of will
of the due execution of such will upon all questions concerning real estate.

25 estate in the same manner and to the same extent as herctofore con- Zé.s. 1L
cerning personal estate, and the copy attached or annexed to such
probate or letters of administration purporting to be a copy of the will
in respect of which probate or letters of administration have been so
granted shall be primd facie evidence of the contents of such will, and

30 every probate or administration shall be primd facie evidence of the
death and the date of the death of the testator or intestate.

49: 22. There shall be one place of deposit under the control of the Place of original
Court at such place in Sydney as the Governor may by notice in the ™ _
Gazette divect in which all the original wills brought into the Court or of 2ggd 2t Vie- - 77

35 which probate or administration with the will annexed is granted under
this Act, and such other documents as the Probate Judge may direct
shall be deposited and preserved and the same may be inspected under
the control of the Court and subject to the rules and regulations to be
made hereunder ; and until any such direction as aforesaid such wills

40 and other documents shall be deposited and kept in the places and
manner at the present time set-apart-and used in that behalf.

20, 23. An official copy of the whole or any part of a will or an Oficial copy of whole
official certificate of the grant of any letters of administration may be gr part of will may
obtained from the Registrar or custodian on the payment of the fees 5, , o

45 fixed for the same by the rules and regulations now or hereafter to be
in force in that behalf.

2+ 24. Any person residing in New South Wales may deposit in wii may ve
the office of the Registrar-General his will enclosed in a sealed - g g

. o iuile office of the
envelope or cover endorsed with the full name, description, and the then Registrar-General

50 address of the testator or other means of ready identification, and also }’iifeiieﬁfea""r in his
the names in full with descriptions and addresses of the executors v, - x. 213
named therein, and such will shall unless previously required to bes. 14.
given up by the testator remain in the said office in the custody of
the Registrar-General until the death of the testator, and upon his

55 death the Registrar-General shall deliver the same after examination
to either of the executors named in the said will, or in case of doubt to
such person as the Supreme Court or any Judge thereof may direct; e
and no probate of any will not so deposited and no administration in™ "
any case shall be granted unless the application be supported by an

affidavit
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affidavit that a search has been made in the proper office for a will of
the deceased, and stating whether any such will remains deposited with
the officer for the time being authorized to have the custody of deposited
wills, or by a certificate from the Registrar-General to the like effect.

b ‘ PART III.
Administration and Distribution of Intestate Estates. e

22: 25. The practice and proceedings hitherto in force with reference Practice as to grant-
to granting administration of the personal estate of an intestate shall, :Zgl“;‘r:g‘;fr‘:(?rg;"l" "
save as hereby altered and subject to the rules and orders to he o

10 made hereunder, be applicable to administration granted hereunder and
so far as may be to administration of real estate, and administration of
both real and personal estate may be granted in and by .the same letters,

23: 26. The Court may grant administration of the estate of an To i hom sdkiis-
intestate person to the husband or widow or to one or more of the next tration may be

15 of kin of the deceased person or to the husband or widow conjointly &t
with one or more of the next of kin. Provided that any person to whom
administration shall be granted shall be of the full age of twenty-one
years. And in case there shall be no such person who shall be qualified
as aforesaid, or who being so qualified shall be in the opinion of the

20 Court fit to be so trusted, or who shall when duly cited appear and pray
for administration, then administration may be granted to any person
or persons whether creditors or not of the deceased that the Court shall
think fit.

24: 27. Every administration heretofore granted to any husband in vaidation of

25 respect of the estate of his deceased wife or to any widow in respect of ol e .
the estate of her deceased husband shall be deemed to be and to have i
been valid to all intents and purposes, anything in the Charter of
Justice to the contrary notwithstanding.

25: 28. Every person to whom a grant of administration shall D8 dinietinn boud

30 made shall, previous to the issue of such administration, execute a bond A fxfl“{}ﬁdc -
to Her Majesty and her successors with one or more surety or sureties .. g1 s '
conditioned forduly collecting, getting in,and administerin g the personal
estate or real and personal estate of the deceased, which bond shall be
in such form as the Court shall by rule direct, and in the meantime

35 shall be in the form heretofore in use. Provided that it shall not be .
necessary for the Curator or for any person obtaining administration
to the use or for the benefit of Her Majesty to execute any such bond.

Provided also that no such bond shall be required to be given by or on
behalf of the “Permanent Trustee Company of New South Wales

40 (Limited)” or the “Perpetual Trustee Company (Limited”), except in
respect of estates exceeding twenty thousand pounds in value, in which
the Court shall otherwise order.

26- 29. Such bond shall be in a penalty equal to the amount under Amount of penalty in
which the property of the deceased shall be sworn, but the Court i 7 e o

45 may in any case dispense with the bond or with one or both of the
sureties, or direct that such penalty shall be reduced in amount, and
may also if it shall think fit direct that more bonds than one shall be
given so as to limit the liability of any surety to such amount as the
Court shall think reasonable, and may in place of such hond accept the

security

<
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security of any incorporated company or guarantee society approved of
by the Court in such form and under such regulations as the Court
shall by rule direct. e ek :
27: 80. The Court may at any time upon the motion of any Administeation may

5 person interested in the estate revoke the administration already ok s S
granted or order the administrator to execute a further bond in such '
sum and within such time as may seem right with or without sureties
as aforesaid, and upon default remove the administrator and appoint
an administrator de-henis-nen in his place, with power to sue or be sued

10 upon any contract made by the removed administrator.

28: 81. The Court may on application made on motion in a Order may be made
summary way and on being satisfied that the condition of any bond Eu,‘(’)’;ij('{%gf"\‘?il’f’ff'.ﬁ
given hereunder has been broken order the Curator, for and on behalf . ss.
of Her Majesty, to assign the same to some person to be named in such

15 order, and such person, his executors or administrators shall thereupon
be entitled to sue upon the said bond in his or their own name or names
as if the same had been originally given to him, and shall be entitled
to recover thereon as trustee for all persons interested the full amount
recoverable in respect of any breach of the condition of the said bond.

20 29: 82. All real estate which any person shall hercafter die seised or Lands of intestate or
possessed of or entitled to in the Colony of New South Wales intestate fgrised fo vest in
shall pass to and become vested in the administrator of the estate of Curator in trust for
such person as from the death of such person for his estate therein, or in " "™
the case of a partial intestacy to and in the executor named in the will,

25 or to and in the administrator with the will annexed, and sueh adminis-
trator, or in the case of partial intestacy the executor or administrator Viet: ActNo. 230s.8.
with the will annexed, as the case may be, shall hold the said real
estate upon trust for payment of the debts of the deceased, and subject
thereto e in trust for and as if the same had been devised to the same

30 persons as tenants in common as would be entitled in the case of personal
property, excepting only as mentioned in the next succeeding section.

50: 83. Any husband or wife shall be entitled on the death of the Husband's interest

. o . o in wife’s estate and
other intestate to the same share in the real or personal estate of the e versa,
other as a wife is now by law entitled to in the personal estate of an viet. Act No.4275.9.

35 intestate husband predeceasing her, and no estate by courtesy or right St BT
of dower or any equivalent estate shall arise after the passing of this No dower or
Act out of any real estate. Provided that any husband or widow so courtesy title.
entitled to share in real estate shall be bound to accept the value
thereof in lieu of partition if so desired by all the persons entitled

40 jointly with him or her. ‘

st 34. All real estate held by any person in trust or by way of (’;r“‘;“}b‘n‘]‘g;‘;";;if‘
mortgage passing under this Act shall as from the death of such person vest in administrator.
intestate as to the same vest in the administrator for all the estate
therein of such person subject to the trusts and equities affecting the

45 same.

32- 85. No real estate of which administration has been granted Lands not to be sold
under this Act shall be seld-er-mortgaged-or leased for a longer term Miihout consent or
than three years or sold or mortgaged by the administrator without the Queensland
consent of all persons beneficially interested or the order of the Court *! Vie: No- 24 = 24.

50 in that behalf which may impose such conditions as it shall think fit,
subject however to appeal as herein provided.

339 86. The Court may upon the petition of the administrator, or Court may make
in case of partial intestacy the executor, or the administrator with the Shecipl Order,
will annexed, or of any person beneficially interested, and after such 26 Vie: No- 20+ 3.

b5 previous notice to other parties and inquiry as shall seem fit, order and
direct the course of proceedings which shall be taken in regard to the
time and mode of sale of any such real estate as aforesaid, the letting
and management thereof until sale, the application for maintenance

or
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or advancement or otherwise of shares or income of shares of infants,
the expediency and mode of effecting a partition if applied for, and
generally in regard to the administration of the real estate for the
greatest advantage of all persons interested.

5 34 87. In any case wherein upon such inquiry the Court shall be Court may order
satisfied that a partition of such real estate or any part thereof JITIOoCitn
would be advantageous to the parties interested therein, it shall z; , 4,
be lawful for such Court to appoint one or more arbitrators
to effect such partition. And the report and final award of the

10 arbitrators setting forth pariiculars of the land allotted to each party
interested shall when signed by them and confirmed by the order of
the Court and when also registered in the office of the Registrar-

General be effectual without the necessity of any further conveyance
to vest in each allottee the land so allotted to him, and an office copy

15 of such award so signed, confirmed, and registered as aforesaid shall
for all purposes be equivalent to an indenture of conveyance to each
allottee of the lands allotted to him as aforesaid. And in the
case of land subject to the provisions of the “Real Property Act”
cach such allottee shall be entitled to have issued to him a certificate

20 of title for the land so allotted to him. And if such allotment be made
subject to the charge of any money payable to any other party
interested for equalizing the partition such charge shall take effect
according to the terms and conditions in regard to time and mode of
payment and otherwise which shall be expressed in such award without

25 the necessity of any further instrument being made or executed. And
in the case of land subject to the provisions of the Real Property
Act the certificate of title shall issue, subject to such charge unless
such charge shall be satisfied.

35 88. No personal representative shall be required against his personal

30 own consent to continue the duty of a trustee by managing the represcntative not =
property during an enforced suspension of sale but shall be entitled to act against their
upon such suspension being ordered to relinquish his trust to such own consent.
person as the Court may appoint. i

PART 1IV.
35 Probate and Administration generally.

36: 89. From and after the decease of any person dying intestate Property of intestate
and until letters of administration or an order to collect shall be granted fo vest in Chief
in respect of his estate the real and personal estate of such deceased 21 & 22 vie. c. 93
person shall be deemed to be vested in the Chief Justice of New & 19
40 South Wales, or if there shall be no Chief Justice then in the senior
Puisne Judge for the time being in the same manner and to the same
extent as aforetime the personal estate and effects vested in the
Ordinary in England.
37%- 40. Where any person after the commencement of this Act Executor renouncing
45 renounces probate of the will of which he is appointed executor or one §:°f§:fll‘)’;c’,‘;ﬁfn"f&"§
of the executors, and wheneveran executor appointed in a will survives citation to be treated
the testator but dies without having taken probate, and whenever an % i he had
executor named in a will is personally cited to take probate and does g; .4 22 Vie. . 05
not appear to such citation the right of such person in respect of the s.16.
50 executorship shall wholly cease, and the representation to the testator
and the administration of his effects shall without any further renun-
ciation go, devolve, and be committed in like manner as if such person
had not been appointed executor.

38:
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38: 41. Where an infant is sole executor, administration with the Where an infant is
will annexed may be granted to the guardian of such infant or to :‘r’;‘;fo’f‘;‘;t%‘;“g;::t‘zd
such other person as the Court shall think fit, until such infant shall to the guardian &c.
have attained the full age of twenty-one years, with or without full 38 Geo. IIT c.87

5 or limited powers to act in the premises until probate shall have heen ® "
granted to the said executor or administration to some other person.
39: 42. The person to whom such administration shall be granted Who shall have the
shall have the same powers vested in him as an administrator by Sng power as where
virtue of an administration granted to him durante minore @tate of granted durante
10 the next of kin. poiceif . aory
40: 43. When any person named as executor, or any husband or 75.s.7.
widow or the next of kin entitled to probate or administration shall be Probate or adminis
out of the jurisdiction but shall have some person within the jurisdic- tiﬂnizf,’nﬁ.yifmn A
tion of the Court appointed under power of attorney to act for him or certain cases.
15 her respectively, administration may be granted to such attorney, but on
behalf of the person entitled thereto and on such terms and conditions
as the Court shall think fif.
41: 44. Pending any suit touching the validity of the will of any Administration pen-
deceased person or for obtaining, recalling, or revoking any probate or & lite and
20 any grant of administration, or during a contested right to administra- 20 & 21 vie. . 77
tion, the Court may if it shall think fit appoint an administrator of the s 70 7L
personal estate and the same or any other person to be receiver of the
real estate of any deceased person with such full or limited powers
and with or without a bond or sureties as the Court may think right,
25 and may make such orders for the remuneration of such administrator
or receiver out of the personal and real estate of the deceased as it
may think right.
42: 45. Where a person shall die whely—er—partially intestate or Poweras to appoint;
leaving a will but without having appointed an exccutor thereof, or an jap *™mne
30 executor willing and competent to take probate, or where the executor zz.s. 7.
shall be resident out of the Colony the Court may if it shall think it
necessary or convenient in any such case appoint some person to be
the administrator of the estate of the deceased or of any part thereof
upon his giving such security (if any) as the Court shall direct, and
35 every such administration may be limited as the Court shall think fit.
43: 46. In any case where the executor named in a will shall neglect Proceeding where
or refuse to prove the same or to renounce probate thereof within six ;ﬁﬁ‘;‘;ﬁﬁeglm i
weeks three calendar months from the death of the testator or from the vic. Act.
time of such executor attaining the age of twenty-one years after-a-grant
40 durante-minore-mtate, or where the executor is unknown or cannot be
found the Court may upon the application of any person interested in
the estate or of the Curator or of any creditor of the testator grant an
order nisi calling upon the executor to show cause why probate of the
said will should not be granted to such executor, or in the alternative
45 why administration with such will annexed should not be granted to the
applicant, and upon affidavit of service or of sufficient reasons for non-
service of such order if the executor do not appear, or upon cause
being shown it shall be lawful for the Court to make such order thereon
for the administration of the estate and to make such order as to costs
50 as shall appear just. |
44: 47. If at the expiration of six calendar months from the death 1t executor or
of any person the executor to whom probate of the will or the tdministmtor out of
administrator to whom administration of the estate and effects of such idminis@morpmuy
deceased person shall have been granted is then residing out of the be apreinted.
55 jurisdiction, the Court may upon the application of any creditor, legatee, e
or next of kin grant to such creditor, legatee, or next of kin so applying
special letters of administration of such deceased person, nevertheless
to ceasec upon the—return—of—the—lawful—exeeutor-or-administrator—vithin
the—jurisdiction—of--the—said—Court;-and an order being made for tho
60 rescission thereof as hereinafter mentioned.
364—DB 45:
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45: 48. The person applying for any such special grant as aforesaid Special administrator
shall in addition to the oath usually taken by administrators malke 37 ke cortain
oath satisfy the Court by affidavit that the executor or administrator g,
of such deceased person is resident out of the jurisdiction of the Court
b and that the applicant is thereby delayed in recovering or obtaining
payment of moneys or the possession of goods and chattels, or real
estate, to which he is by law entitled or that the estate is liable to loss
or waste.
46- 49. On the return within the jurisdiction of the Court of the On return of
10 executor or administrator to whom probate or administration shall gg’f,‘;;ﬂ;:j:g;‘t;’;eg,?al
originally have been granted such executor or administrator may apply admivistration to be
to the Court by petition to rescind such special grant of administration, I_‘:cmded'
and the Court on the hearing of such petition upen—being—satisfied
that such executor jor administrator bond fide intend]s to remain within
15 the jurisdiction of [the Court until the estate of the |deceased has been
duly—administered may make an order to rescind such special grant
of admiristration upon such terms and conditions as to security, costs,
or otherwise as to the Court may seem reasonable, and thereafter the
original probate or administration shall be and remain as valid and
20 effectual as if such special grant of administration had never been made.
47 50. Upon any order being made by the Court for the rescission On order being made
A Rl . : o . .+ for rescission special
of any grant of special administration as aforesaid the special admini- i s il
strator shall be bound duly to account to the original executor or account and pay
administrator and to pay over all moneys received by him as such e
25 special administrator, and then remaining in his hands undisposed of,
as the Court may order.
48: 61. If such executor or administrator shall neglect to apply for Originsl szeeuigr of
an order for the rescission of such special administration he shall, ﬁit)ll,l‘l.?.gl.l:pz;i;? M
notwithstanding that such special administration remains unrescinded, pniRbtion et
30 be liable to answer and make good all claims and demands against the 5 ki

estate of the deceased to the extent of the assets which have come to

his hands or which might have come to his hands but for his wilful

neglect or default including the neglect herein mentioned.

49: 62. Where before the revocation of any ordinary or temporary Revocation of

35 administration or the rescission of any special administration as afore- };;‘;1{’332,';,‘55?5‘;131}*
said, any proceedings at law or in equity have been commenced by actions or suits.
or against any administrator so appointed, the Court in which such 30 & 21 Yie, o 77

proceedings are pending may order that a suggestion be made upon ™"

the record of the revocation or rescission of such administration and
40 of the grant or restoration of probate or administration which shall have

been made consequent thereon, and thereupon the proceedings shall he

continued in the name of the new or original executor or administrator

in like manner as if the proceedings had been originally commenced by

or against such new or original executor or administrator, but subject
45 to such conditions and variations if any as such Court may direct.

#8: 83. In the administration of the estate of every person who All specialty and
shall die after the passing of this Act no debt or liability of such person tf)m]::;,f]of:f l:t]cltli:}eb“
shall be entitled to any priority or preference by reason merely that degree.
the same is secured by or arises under a hond, deed, or other instrument 32 «nd 33 Vie. cap.

50 under seal or is otherwise made or constituted a specialty debt or is
due to an executor or administrator, but all the creditors of such
person as well specialty as simple contract shall be treated as standing
in equal degree and be paid accordingly out of the assets of such
deceased person whether such assets are legal or equitable, any statute
55 or law to the contrary notwithstanding. Provided always that this
Act shall not prejudice or affect any mortgage, lien, charge, or other
security which any creditor may hold or be entitled to for payment of
his debt.
5% 64. Where any probate or administration is revoked or rescinded Payments under
60 under this Act all payments bond fide made to any executor or adminis- gt
trator under such probate or administration before the revocation or valid.
rescission thereof shall be a legal discharge to the person making the?? s 77.

same,
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same, and the executor or administrator who shall have acted under
any such revoked or rescinded probate or administration may retain
and reimburse himself or shall be entitled to be reimbursed in respect
of any payments made by him which the person to whom probate or

5 administration shall be afterwards or was originally granted might
have lawfully made.

#2: 85, All persons and corporations making or permitting to be persons &e. making
made any payment or transfer bond fide upon any probate or adminis- e Ld oo
tration or order granted in respect of the estate of any deceased Sitibs of deséassi

10 person under the authority of this Act shall be indemnified and st
protected in so doing notwithstanding any defect or circumstance 5 , ng
whatsoever affecting the validity of such probate or letters of adminis-
tration or order not then known to such persons or corporations.

53: §6. Every person to whom probate or administration has been Executor or

15 or shall be granted shall file an inventory of the estate of the deceased eor o T
and pass his accounts relating thereto within such time, and from -
time to time, and in such manner as may be fixed by any rule or
order under this Act or as the Court may specially order, and until
then in accordance with the rules hitherto in force: And shall be

20 subject to any special order that the Court may on the motion of any
person interested make as to the production and verification of his
accounts, but-ne—sueh—passing—of--aceounts—shall—affeet—the—rights-of
parties—to—dispute—the-——same—other—than-the-applieant: and the order of
the Court allowing any such account shall be prima facie evidence of

25 the correctness of the same, and shall, after the expiration of three
years from the date of such order, operate as a release to the person
filing the same, excepting so far as it shall be shown by some person
interested therein that an error or omission or fraudulent entry has
been made in such account.

30  54: 57. It shall be lawful for the Court to allow out of the assets Executors &e.
of any deceased person to his executor, administrator, or trustee fop msy be allowed
the time being in passing his accounts, such commission or percentage
for his pains and trouble as shall be just and reasonable, and subject to
such notices if anyas he such Court may direct. No such allowance shall

35 be made to any executor, administrator,or trustee who shall neglect or
omit without good reason or a special order of a Judge to pass his
accounts pursuant to any general or special rule or order of the Court.

55- 88. The Registrar shall cause entries to be made in a book to Registrar to keep
be kept for that purpose of all grants of probate and administration, recordof probates, &e.

40 and of the filing, passing, and allowance of the accounts of all executors
and administrators, and of any special order extending the time for
passing such accounts; and such book shall set forth the dates of such
grants, the names of the testators or intestates, the place and time of
death, the names and description of the executors or administrators, the

45 sworn value of the estates, and the dates of the filing, passing allowance
of, and special orders with reference to the said accounts.

»6: §9. In case any such executor or administrator shall neglect to it accounts not
file such inventory or to pass such accounts as aforesaid for the space exhibited Registrar
of one calendar month after the expiration of the period fixed it shall trator before Judge

50 be the duty of the Registrar to cause such executor or administrator ¥ho mayinflict
to be notified of such neglect, and in case of further neglect for the”
period of one calendar month he shall ecause him to be summoned
before the Court to show cause why he should not be ordered to file
such inventory or to exhibit such account to the Court forthwith.

55 And if such executor or administrator shall not within the preseribed
time or within such further time as shall be allowed him by a Judge,
file, pass, or exhibit such inventory or account in manner aforesaid
he shall be liable to attachment in accordance with the practice of
the Court of Equity.

60 5% 60. Proceedings being taken under the last preceding elause Proceedings under
section shall not prejudice the right to proceed against the executor or St "
administrator for an account and administration or prevent the Court on bond.
from ordering the assignment of ke any bond to any person with a view
of enforcing the penalty thereof as hereinbefore mentioned. 58,
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58: 61. The Court may make such order with reference to the Judgemaymake
distribution or application of any moneys which the executor or of moneys in hands
administrator or Curator may have in hand or as to the residue of the of executor &e.
estate as it may think fit. Provided that no final order for distribu-

5 tion shall be made except upon notice to all the parties entitled.

59: 62. Any decree in Equity in an administration suit shall bind Deeree in Equity
the parties, and be of the same force and effect to all intents and ! Pind partics.
purposes as if an order to the same effect had been made in the
Probate Jurisdiction.

10 PART V.
Foreign Probates and Letters of Administration.

60: 63. When any probate or letters of administration already Probates und letters
granted or hereafter to be granted by any Court of competent jurisdic- ;fﬁ:lt‘:’(i"l’n‘(‘):f,'c‘:l
tion in any portion of Her Majesty’s Dominions shall be produced to Colonies or the

15 and a copy thereof deposited with the Registrar by any person heing pri i paom 0
the executor or administrator therein named, or by any person duly granted to New
authorized by power of attorney in that behalf under the hand and jopt Wales on
seal of such executor or administrator, such probate or letters of s. A” Act.
administration may be sealed with the seal of the Supreme Court

20 of New South Wales, and shall when so sealed have the like force
and effect and have the same operation in New South Wales, and
every executor and administrator thereunder shall perform the same
duties and be subject to the same liabilities as if such probate or letters
of administration had been originally granted by the said Supreme

25 Court efNew—Seuth-Wales-in-its-Probate-Jurisdietion:  Provided always
that the Court may en—applieation—in—that—hehalf require any such
executor or administrator or person authorized as aforesaid to give
security for the due administration of the estate in respect of matters
or claims within the Colony.

30 6% 64. The seal of the Court shall not be affixed to any such probate Scal not to be affixed
or letters of administration until all such probate, stamp, and othep !l duty is paid.
duties if any have been paid as would have been payable if such
probate or letters of administration had been originally granted by the
Supreme Court of New South Wales, and further such letters of And asto adminis-

85 administration shall not be so sealed until such hond has been entered [rtion tli bond is
into as would have been required if such letters had been originally
granted by the last-mentioned Supreme Court.

62: 65. Every such executor or administrator as last aforesaid, and Every exceutor &e.
every executor or administrator appointed under this Act shall he {0 deged resident

40 deemed to be resident within the Colony of New South Wales, and where ;
not actually so resident he shall before the issue or sealing of any probate
or administration file with the Registrar an address within the city of
Sydney at which notices and processes may be served upon him, and
all services at such registered address shall be deemed personal service.

45 63: 66. Any person may lodge a caveat against the sealing of any Caveat.
such probate or letters of administration, and such caveat shall have
the same effeet and shall be dealt with in the same manner as a caveat
against the grant of probate or administration.

64- 67. The seal of the Court shall not be affixed as aforesaid Notice of iutention

50 except upon an affidavit that notice of the intention to apply in that 2wl
behalf has been published twice in one or more Sydney daily news-
papers fourteen days before the making of such affidavit, and that no
caveat has been lodged in respect thereof up to the morning of such
application.

55  65: 68. The above provision as to sealing shall not apply to any Not to apply to

Public Officer or to the Curator of Intestate Estates. S Offeor g

PART
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PART V3.
Curator of Intestate Estates.

66. 69. The Curator shall before entering upon the duties of his curmior to give
office give security to Ier Majesty and her successors to the satisfaction security-
5 of the Colonial Treasurer for the collection and due payment of and
accounting for all moneys which shall come to his hands by virtue of
his office. Provided that any surety found by him may withdraw from
any future liability by giving the Colonial Treasurer three months
written notice of his desire so to do, but such withdrawal shall not
10 affect his liability for any breach which may have occurred prior to the
date of actual withdrawal.

67 70. On the death, resignation, or removal of such Curator 0-0f Successors t have
the-sueeessor-in-office-of-any-such-Curator; the his successor of-the-Curator Pover 3
so-dying;-resigning;—or—removed shall immediately on his appointment

15 and by virtue thereof hecome administrator-of entitled to administer
all the real and personal estate of every such deceased person as
hereinafter mentioned left unadministered by any predecessor. And
every such successor shall immediately upon his appointment and by
virtue thereof become entitled to the possession of all bhooks, accounts,

920 letters, papers, and documents of every description used by or in the
possession or under the control of any predecessor relating to any
estate administered by him or to the office of Curator.

68: 71, In alt legal proceedings it shall not be necessary for the Proceedings by and
Curator or those suing him to prove his general authority to act as againsk Cmaters

95 Curator, but only to prove the order to collect in the specific estate to
which the proceedings relate. Whenever the office of Curator shall
become vacant by death, resignation, or removal from office or other-
wise and another person shall be appointed to the vacancy so created
any action or proceeding which may have been taken as aforesaid shall

30 not abate but shall be continued by or against the person so appointed
as such Curator, and no fresh order to collect shall be necessary.

69: 72. The Curator may appoint any persons he may think fit to Curtors agents.
act as his agents for the purpose of administering all estates in his
hands, and the clerks to the several Benches of Magistrates within

35 the Colony shall at his request act as such agents within their
respective districts. Every such agent not being a Clerk of Petty
Sessions shall give security to the satisfaction of the Curator for the
performance of his duties. Such agents shall in all respects act in the
management, collection, and getting in of such property under the

40 direction of the Curator who shall not be answerable for any act or
omission of any such agent not in conformity with any such direction
or which shall not have happened by the said Curator’s own default or
neglect.

70. 78. The Curator shall take and retain the fees set out in the s to fees and com-

45 Schedule hereto, and also a commission of five pounds per centum on all Fgros.
moneys collected by him or by his agents, and shall pay such meneys
fees and commission into the Treasury for the public uses of the
Colony after deducting therefrom all expenses and an allowance of not
exceeding three pounds per centum by way of commission to his

50 agents in respect of all moneys collected by them or through or by
reason of their agency.

71 74. The Court may on the application of the Curator grant to Order to Curator to
the Curator an order to collect the estate of any deceased person e
leaving real or personal estate within the jurisdiction of the Court

55 in any of the following cases—

() Where the person shall have died testate but leaving mno
executor or no exccutor who may be willing and capable of
acting in execution of his will, and no widow or next of kin,
or no such person willing and capable as aforesaid resident

60 within the jurisdiction of the Court, or where he shall have

died
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died intestate and leaving no widow or next of kin resident
within such jurisdiction willing and capable of acting as
aforesaid.

(1) Where the person shall have died either testate or intestate
and probate or administration shall not have been applied for
within three months after the death of such person.

(111) Where the person shall by his will have appointed the
Curator to act.

(1v) Where the estate or any portion thereof is liable to waste, and

10 the executor appointed by the will or widow or lawful next

of kin shall be absent from the locality of the said estate
or is not known or has not been found, or shall request the
Curator in writing to apply for such order.

(v) Where the executors named in the will of the deceased have

15 renounced probate or all the persons primarily entitled to

administration have by writing filed in the office of the
Registrar declined to apply for administration.

(vi) Where the estate or any portion thereof is of a perishable
nature or is in danger of being lost or destroyed, or where

20 great expense may be incurred by reason of delay.

(vir) Where after the expiration of thirty days from the decease
of any person there is no reasonable probability of probate
or administration being obtained within the period of three
months from such decease.

25 Provided that the Court may in any case require the Curator to give
such notices or cite such persons or produce such evidence as it may
think fit before granting the order applied for or may make a tem-
porary order for collection and protection only or generally or limited
to a portion of the estate or otherwise.  And—it—is-hereby—deelared

(v ¢

30 that the provisions
real estate within t
to the first day of
where those entitle
thereto prior to th

3D collect such estate
subject to any clai
him to convey the

of this Act shall apply to the ad
he Colony of all persons who sh
July, one thousand eight hundre
d to such estate shall not have a
e date of the passing of this Act
shall have the effect of vesting
m under the Statute of Limitatio

ministration of the
all have died prior
d and sixty-three,
sserted their rights
; and all orders to
it in the Curator,
ns, so as to enable

right, title, and interest (if any)of the deceased to

the purchaser therefof. And the Curator shall hold|such estate, or the

proceeds of sale the
40 trust for, those wh

o, prior to the first day of July, o

hundred and sixty-

#2: 75. An order to collect the estate of any deceased Person Effect of order.

reof, subject as aforesaid, for thle benefit of, and in

ne thousand eight
thereto.

three, would have been entitled

shall give to the Curator the same powers, rights, and obligations in
respect of such estate, except as hereby enacted, as he would have had
45 if administration had been granted to him as next of kin to such
person intestate ; and all laws now or hereafter in force in reference to
the administration of the estates of deceased persons shall apply to
the administration of estates by the Curator.
#3: 76. Notwithstanding any order which shall have been made Probates and admin-

50 authorizing the Curator to collect under this Act the Court may
grant probate of the will or administration of the estate of such
deceased person to any person in such manner and subject to such
limitations or conditions as it shall think proper, but no" application
for any such grant shall be made until seven days after notice in
55 writing of the intention to apply for the same shall have been left at
the office of the Curator.

74 77. Immediatelyon the grant of any such probate or administra- On sueh grant
y Curator’s duties and

tion all the interest, powers, rights, and duties of the Curator (except
such rights as are conferred by this section) in regard to the estate of
the deceased person whose estate shall he affected by such grant, and

all

istrations may be
granted notwith-
standing appoint-
nment of Curator.

14

liabilities to cease.
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all liabilities of the Curator under any contract or agreement entered
into by him in relation to such estate or any part thercof shall cease,
and (subject to and on the allowance and payment of all money due
for the commission of the Curator as aforesaid and the necessary outlay,
5 disbursements, costs, charges, and expenses in relation to such estate,

including all costs of appearing on the application for such probate or
letters of administration or rule and consequent thereon, and subject
also to the provisions of this section) such portion of the estate of
such deceased person as shall be left unadministered by the Curator,

10 and all rights and obligations of the Curator in respect thereof shall vest
in the executor or administrator obtaining such probate or administra-
tion.  Provided always that nothing herein confained shall be held to
relieve the Curator from any liability in respect of his management of
the estate up to the time of such probate or administration.

15 %5: 78. Whenever it shall be made to appear to the Court that When thereis
there is reasonable ground to suppose that any person has died either Xomsble sround to

s U e , I A believe that any
in or out of the jurisdiction of the Court intestate but leaving property person has died out

within such jurisdiction the Court may order and empower the Curator & Jirindictian of the
to collect and manage the estate of such person both real and personal, may obtain order to
20 and every such order shall be valid until revoked and shall empower "¢ &e. without
¥ va V POWET gtyict legal proof of
the Curator to collect, manage, and administer the personal estate, and death.
enter upon and receive the rents and profits and otherwise manage the
real estate of such supposed deceased person, and to pay and discharge
the debts and liabilities of such person in like manner as if he were
25 certainly dead and the Curator had obtained an order to collect the
estate of such person under the preceding provisions. Provided that the
Curator shall not proceed to any distribution of the assets without an
order of the Court specially authorizing him to make such distribution.
76: 79. Within fourteen days after any order to collect shall have Notice of rule to he
30 been granted the Curator shall, unless the Court shall otherwise order, Published.
cause notice of the fact that such order has been granted to be pub-
lished twice in some daily newspaper published in the city of Sydney ;
and if the person of whose estate the Curator shall have been
appointed Curator did not reside in such city then also twice in some
35 newspaper published in the town or place where such person resided,
or if there shall be no newspaper published in such town or place then
twice in some newspaper circulating in or near to such town or place.
++- 80. The Curator shall cause like notices to be published in Like notices to next
newspapers published or circulating in the town or place where the °f kin-
40 next of kin are known or supposed to reside, and in the case of
foreigners he shall give notice to the Consul of the country where the
next of kin are supposed to veside, if there shall be any such Consul
resident in Sydney, unless the Court shall in any case otherwise order.
73: 81. Any person interested as ereditor, next of kin or otherwise Court to have
45 in the real or personal estate of any deceased person which the Curator smary Jursdiotion
has been ordered to collect may, on the neglect or refusal of the
Curator to do any act in relation to the administration of such estate
or on his doing or threatening to do any act in breach of his duty with
reference to the said estate, apply ex parte upon affidavit to the
50 Probate Judge in chambers for an order calling upon the Curator to
show cause upon a day not less than two days from the service of such
order upon him bhefore the Court why he should not do or abstain
from doing such act, and for an interim order in the nature of an
injunction if warranted by the facts of the case; and any such order
55 may be granted subject to such conditions as to giving security for
costs as the Court may impose.
#9: 82. Upon the hearing of any such complaint the Court may Applications how
receive proof of the matters in relation thereto orally or by affidavit, heard:
and may make such order thereon as the circumstances of the case
may
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may require and as to payment of costs by the complainant or by

the Curator personally or from the estate administered by him as in

his discretion shall seem just, and such orders shall have the same

effect and be enforceable by the same process as if made by the Court
d sitting in equity in a suit between the parties to such complaint.

86: 83. In all cases where an order to collect shall have been made
or shall be made under this Act it shall be lawful for the Court on the
petition of the Curator or any person interested in the estate to make
such orders touching the collection, sale, investment, and disposal of

10 the estate as to the Court shall seem meet.

81: 84. In every case in which the estate of any deceased person
shall be administered by the Curator under this Act all disputes and
matters touching the collection, management, or administration of the
same within—the—provisions—of—this—Aet; and all claims and demands

15 thereon except as hereinafter provided shall be decided by the
Court on petition. Provided nevertheless that in any case in which it
shall appear to be not desirable that the matter in question should be
so decided the Court may direct such proceedings to be instituted as
shall appear proper for the due decision thereof.

20  82: 85. The Curator shall at such times as he shall think fit cause
advertisementsto be published in the G'azefte and such ether public papers
newspapers as he shall deem expedient, calling upon the creditors of
the persons whose estates he shall have been ordered to administer to
come in and prove their debts before him, on or before a time to

25 be fixed in such notice. He may allow any claim which may be
made before him upon the affidavit of the claimant alone or where
he shall think fit to call for further evidence upon such further
evidence as he shall require. Ie shall as soon after the expira-
tion of the time allowed for proof of debts as he conveniently can, pay

30 the debts proved if the whole thereof can be paid, and if not shall
declare and pay a dividend thereon; and if he shall collect any further
assets after making such payment he shall in case any part of the
debts proved remain unpaid pay the same and any debts subsequently
proved before him (or a dividend thereon as the case may be), but such

35 debts as shall be subsequently proved shall first be paid a dividend in
proportion to their amount equal to the dividend paid to creditors
having previously proved their debts. After payment of all debts, fees,
and expenses incident to the collection, management, and administration
of such estate he shall pay over the residue to the personal representa-

40 tive if any of the intestate or testator (as the case may be) so soon
as such representative shall have been duly constituted.

83: 86. After If at the expiration of three calendar months from the
time fixed by the advertisement for creditors to come in and prove their
debts, # no debt shall be have been proved or no creditor having proved

45 his debt shall remain unpaid, it shall be lawful for the Curator with
the approval of the Court to pay any sum not exceeding one hundred
pounds to any person claiming to be a party in distribution or to be
a legatee under a will without letters of administration having been
obtained or the will being proved, and upon such evidence of the right

50 or title of the party so claiming as the Court may under the circum-
stances deem sufficient.

84. The Curfator shall have the same right tlo require a release
and discharge upon| winding up any estate in his e harge and handing
over the property wjhich may be in his hands to the|person or persons

55 entitled thereto as Jany executor, administrator, or] any other trustee
now has in the like] circumstances.

85+

Curator to act as the
Court shall direct.

Mode of proceeding
under this Act.

Payment of debts,

Payment to relatives
&e. in petty cases.

Discharge tJo Curator
on \\mdmo up estate.
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85: 87. The Curator shall make or cause to be made an inventory or Accounts to be kept,
list of all the estates of the persons which he shall have been ordered
to administer, and shall retain the same in his office and shall keep an
account of all his receipts, payments, and dealings in every such estate,

5 and shall retain all letters received and copies of all letters written bv
him and all deeds, papers, and writings of and relating to such estates,
and shall permit all persons to inspectand take copies of the same and
of all proceedings relating thereto at all reasonable hours, or shall
furnish office copies thereof on payment of the fees mentioned in the

10 Schedule hereto annexed. The Curator shall with due diligence sell or
mortgage such lands as he may be authorized to deal with “and convert
into money all such other estate as shall not consist of money unless
otherwise ordered by the Court, and shall forthwith pay all moneys
received by him as such Curator into some Bank to be approved of by

15the Court and the Colonial Treasurer to the credit of an official
account to be operated on by him as such Curator.

86: 88. The receipts in wrltmm of the said Curator for any moneys Receipt of Curator
payable to him under this Act shall be sufficient dl%charﬂ'es for the sullicient discharge.
same to the persons paying the same who shall not afterwards be liable

20 for any misapplication thereof.

8% 89. The Curator shallin the months of January, April, July, and Quarterly returns to
October in every year transmit to the Colonial Treasurer a return of Tressurerand
all moneys received and paid by him or any agent or agents for him
during the three months immediately px(‘ceduw in 10\1)0(*+ of the

25 estates intrusted to him to collect, (hstmgmshmg the particular estate
in which the same have been so received or paid. And shall at
the same time furnish a separate and distinet return of all balances or
sums whatsoever then in his hands to the credit of each of such estates:

And shall keep proper books of account in reference thereto, which

30 shall once in every three months or oftener if necessary be examine
and passed by the Colonial Treasurer or some officer appointed by him
in that behalf.

88: 90. The Curator shall after the expiration of six months from The Curator to
the date of the order for collection of any estate invest all moneys 1‘1‘1;]ﬁt’l’;‘l’l”;f“t“‘fﬁ?e

35 then standing to the credit of each such estate as the Court may bv months,
any general or special rule or order direct, and until and subject to
any such order or rule may be made in accordance with the rule for
the time being in forece with reference to the investment of suitors
moneys under the charge or control of the Court of Equity.

40 89 91. Neither the Curator nor any of his agents shall be personally Curator or his agents
liable to any person in respect of goods or chattels‘in the possession gg‘nel‘;‘flt‘hi‘npjf};m_
of any testator or intestate at the time of his death which shall be ance of their dutics.
sold by the Curator or any such agent as the goods of such testator or
intestate, unless such Curator or agent shall know or have actual notice

45 before the sale that such goods or chattels were not in fact the property
of such testator or 1nte<tatc nor for any act done bond fide in the per-
formance of their duties respectively unless it shall be shown that such
act was done not only illegally but w1lfullv or with gross negligence.

90. 92. In case of any sale by the Curator or his anvonts ot "’OOdb OT Proceeds of property

50 chattels belonging in fact to any third person the amount realized b g EIE R o be
such sale thereof shall be paid over by him er—them to the owner upon
proof by him of such ownership, unless the same shall have been
applied in the payment of the debts of the deceased or shall have been
distributed according to any will of the deceased or in the ordinary

55 course of administration whilst the said Curator or any such agent was
in ignorance, and without actual notice of the claim of such person to
the goods or chattels so sold.

91. 98. If it shall appear on office found that any real estate vested Conveyance of
in the Curator has escheated to Her Majesty, the net procu)ds of il nf Qe sndsang

5 disposal of proceeds
354—C such of sale.
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such estate shall be paid by the Curator to the Colonial Treasurer and

be by him carried to the credit of the Consolidated Revenue Fund:

And the Curator’s conveyance of such real estate to the purchaser

thereof shall operate to pass the right, title, and interest of the deceased
5 intestate to such purchaser as in any other case.

92: €4, The Curator shall in the first week in January in each Payment to Colonial
year cause all sums of money which shall on the first day of that month ;lf(f“”a:“”'” e
have been invested as aforesaid and lying to the credit of any intestate
estate under his control for the term of six years then next preceding

10 to be paid to the Colonial Treasurer for the public service of the Colony,
subject to the provisions hereinafter contained.

92: 96. It shall be lawful for the Court at any time upon the Parties entitled may
petition of any person claiming to be entitled to the said moneys so “PPly subsequently.
paid over to the Colonial Treasurer or any part thereof, and upon being

15 satisfied by affidavit or other sufficient evidence adduced in support
thereof that such person is so entitled to make an order for the
payment of such moneys or any portion thereof, but without interest
thereon from the time of payment to the Colonial Treasurer as afore-
said, and after deducting any costs and expenses which may have been

20 incurred by the Curator or otherwise in respect of such application; and
the Colonial Treasurer on being served with such order shall within a
reasonable time in that behalf pay the amount mentioned therein to
the person therein named, and the receipt of such person shall be a
sufficient voucher for such payment.

25 PART VII.
Procedure.

94: 96. Subject to any rules or orders to be made hereunder, and prctice until
except where otherwise provided by this Act the practice of the Supreme 0 mordened
Court in Probate Jurisdiction shall be regulated so far as the circum- cxisting. ©

30 stances of the case will admit by the practice of the Court in its
Equitable Jurisdiction.

95: 97. Subject to the rules and orders to be made hereunder, the Mode of taking
witnesses and where necessary the parties in all matters where their ‘2:)‘;12‘(‘1""21 N
attendance can be had shall be examined orally in open Court, whether ;. 31. it

35 the trial or proceeding be with or without a jury. Provided always
that by the permission of the Court in every case the parties may
verify their respective cases in whole or in part by aflidavit, but
so that the deponent in every such affidavit shall on the application
of the opposite party be subject to be cross-examined by or on behalf

40 of such opposite party orally in open Court as aforesaid, and upon such
cross-examination may be re-examined orally in open Court as afore-
said by or on behalf of the party by whom such affidavit was filed.

86: 98. Where a witness in any contested matter is out of the court may issue
jurisdiction of the Court, or where by reason of his illness or otherwise g g S e

45 the Court shall not think fit to enforce the attendance of the witness tion of witnesses
in open Court, it shall be lawful for the Court to order a com- f{ﬂ‘:{)}; & ;‘t’i‘;gr“
mission to issue for the examination of such witness on oath upon 7 , g
interrogatories or otherwise, or il the witness be within the juris-
diction of the Court to order the examination of such witness on

50 oath upon interrogatories or otherwise before any officer of the said
Court or other person to be named in such order for the purpose; and
all the powers now vested in the Supreme Court in its equitable juris-
diction with reference to the issuing of commissions and ordering the
examination of witnesses and generally in connection therewith shall

55 extend to and be applicable to the Court in its probate jurisdiction.

9¥=
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97- 89. The Court may direct any question of fact arising in any Questions of fact
suit or proceeding under this Act to be tried by a special or common i o S
jary. or befm:c a jury.

98: 100. When any question shall be so directed to be tried such =3
5 question shall be reduced into the form of an issue and shall be tried Q”““Ont" B
before the Probate Judge or one of the other Judges of the Suprcmc e
Court and a jury of four or twelve men at such time and place as the
Court may direct, and thereupon the matter shall proceed as in the case
of issues directed to be tried hy the Court in its equitable jurisdiction

10 99: 101. Any person considering himself aggrieved by any final or Appeal.
interlocutory decree or order of the Probate Judge may appeal there-
from to the full Court in the same way and with and subject to the
same powers, orders, rules, and regulations as are now in force with
reference to appeals from the decisions of the Primary Judge in Equity.

15 100: 102. The Probate Judge may on the application of any party or judge may direct
at his own discretion, and on such terms (if any) as he shall think fit to ;ﬁ‘“ ey .
impose, direct a rehearing by the Full Court of any cause, petition, ;
motion, or matter before him ; ; and in such case it shall not be necessary
to give any notice of appeal, but nothing herein shall prejudice the

20 rm‘ht of any party to appeal when the J udﬂ‘e shall not give any such
direction.

161: 103. Any person may lodge with the registrar a caveat against Caveat may be
any application for probate or administration at any time previous to 1‘(:1;@‘(1\%
such probate or administration being granted; and every such caveat No. 427 5. 20,

25 shall set forth the name of the person lodglng the same, and an address
within the city of Sydney at which notices may be served on him.

162: 104. In every case in which a caveat shall be lodged the Where a caveat
Court may upon motion on behalf of the person applying for prob‘ttc }ﬁ:ﬁ%gﬁfiﬁy
or administration supported by affidavits upon which if there had been 7, s,

30no caveat, probate or administration would have been granted, make
an order nisi for the grant of probate or administration to the person
applying; and every such order shall name a time for showing causc
against the same, and the Court may enlarge such order from tlme to
time.

35 103- 105. Every such order nisi and every order enlarging the same Service of order nisi.
may be served on the caveator by delivering a copy of the same at the z. 31
address mentioned in his caveat.

104: 106. If upon the day named in the order nisi or upon the day Proceeding where
to which such order shall have been enlarged the caveator do not 2;‘{'}‘;2&,‘” does ot

40 appear such order nisi may be made absolute upon an affidavit of 7, 32,
service, but if the caveator appear the matter shall proceed as a contested
matter and be heard before the Probate Judge alone upon affidavit or
oral evidence or by a jury as the Court may direct.

105- 107. The Court shall have the like powers, jurisdiction, and pewers of the Court

45 authority for requiring and enforcing the produetmn of documents and bo suforoe sedem.
the attendance of persons as w itnesses and otherwise, and for punishing 2052 Tisatreis,
persons failing, neglecting, or refusing to produce such documents, or
to appear or to he sworn or make aflirmation or declaration, or to give
evidence, or guilty of contempt, and generally for the trial or determina-

50 tion of questlons of fact, and for entorcmﬂP all orders, decrees, and judg-
ments made or given by the Court und(‘r this Act, an(l for the taxation
of costs, and otherxms(, in relation to the matters to be inquired into
and done under this Act or by or under the orders of the Court under
this Act as are or shall be by law vested in the Supreme Court in equity

55 for such purposes in relation to any suit or matter depending in such
Court in equity.

166: 108. The Court may on motion or petition or otherwise in a Order to produceany
summary way whether any suit or other proceeding shall or shall not ;E?ES‘R“{R;‘;?;;“
be pending in the Court with respect to any probate or administration, tary.
order Ib.:.26.
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order any person to produce and bring into the registry any paper or
writing, being or purporting to be testamentary or otherwise material
to the matter before the Court which may be shown to be in the
possession or under the control of such person, and if it be not shown
5that any such paper or writing is in the possession or under the
control of such person, but it shall appear that there are reasonable
grounds for believing that he has the knowledge of any such paper or
writing, the Court may direct such person to attend for the purpose of
being examined in open Court or upon interrogatories respecting the
10 same, and such person shall be bound to answer such questions or
interrogatories, and (if so ordered) to produce and bring in such paper or
writing, and shall be subject to the like process of contempt in case ot
default in not attending or in not answering such questions or interro-
gatories or not bringing in such paper or writing as he would have
15 been subject to in case he had been a party to a suit in the Court and
had made such default, and the costs of any such motion, petition, or
other proceeding shall be in the discretion of the Court.
109. In all matters and proceedings under this Act every Attorney, &c.,
attorney, solicitor, and proctor of the Supreme Court of New South to have right of

andience hefore
20 Wales shall have the right of audience before the Probate Judge. Probiste Tudde.

PART VIIIL

General malters.

107: 110. The Registrar, Commissioners of the Supreme Court, and Oaths.
Justices of the Peace of the Colony of New South Wales shall have
25 power to administer oaths under this Act.

108: 111, In all matters under this Act the question of costs and Costs.
how they shall be paid shall be in the discretion of the Court subject
to appeal as aforesaid.
109: 112. The Judges of the Supreme Court or any three of them, Rules.
30 may make general rules for 1'03;111‘1‘5111(? the times and form and mode Baulty Act, 1850.
of procodure, and generally the practice of the Court in respect of the
several matters to which this Act relates, and for fixing the amount of
all fees and allowances to officers of the Court and solicitors in
reference to such matters, and otherwise for the effectual execution of
35 this Act and of the intention and object thereof ; and all such rules
and orders shall be published in the Gevernment Gazetle and shall be
laid before both Ilouses of Parliament within thirty days of their
being premulgated so published, or if Parliament be not then sitting,
within the like time after Parliament shall thereafter assemble for the
40 despatch of business.

SCHEDULE.

For every order to administer where effects shall appcar to be above £50..
Where effects shall appear to be £50 or under—
For every order to pay money if £10 and under £20 ...
If £20 and under £50
If £50 and under £100...
And on every £100 above the first
For every common order
For every special order .
For every office copy 6d. per folio.
On every audit of accounts including the direction to invest assets if the
amount which shall have been in the Curator’s hands be under £20 ...
If £20 and under £50 ...
55 If £50 and under £1¢0 .. s
For every £100 above the first ..

Sydney : Charles Potter, Govermment Printer.- -1800.

[1s. 3d.]
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SCHEDULE of the Amendments referred to in Message of 4th December, 1890.

2, clause 2, line 28.
“ into force and”
clause
clause 4, line 8.

7, line 28.

7, line 28.

7, line 36.

7, line 37.

8, line 40,

clause
clause
clause
clause
clause
After
After

clause H4- 17, line
clause 4= 17, line
clause 14- 17, line
clause 15: 18, line
clause 15: 18, line

S N N N R O

5
5
5
5
5

“ granted”

clause 1% 20, line 17.

“been granted”

Tt

(91 “C,‘\

4, lines 7 and 8.

clause 16: 19, line 14.
clause 16: 19, line 15.

clause ¥ 20, line 19.
clause 18: 21, line 23.
clause 19: 22, lines 40 and 41.
clause 9: 22, line 41.

Omit * prior to” insert “ hetween the date on which the said Act came

Omit ¢ the Primary Judge in Equity or”

Omit “ other”

After “and” insert *“also”

After ““expedient” insert * may appoint a”

Omit “his” insert *“ the”

After “absence” insert * of the Registrar”

After “necessary” insert “ may appoint a”

clause 8 nsert new clause 9

clause 41 12, insert new clause 13,

clause 12- 14, line 21.

clause 32x 14, line 23.

clause 12: 14, line 27.
After clause 13: 15, insert new clause 16,

clause 34= 17, line 46.

Add “g” to « estate”
Omit “ trustees ”
After «“ Judge” omit remainder of clause.

After ““real” insert “as well as personal”

After ““ sell” insert “ such real estate”

Omit ““such real estate " insert “the same”

After  purchaser” insert ““ or mortgagee”

After “ Executor” insert “to whom probate shall have been granted”
After “estate” insert “so0 long as it shall remain vested in him”

Omit ““ the’ insert “ hig”

Omit “of such person” insert “to whom probate shall have been

Omit “ of any deceased person” insert “to whom probate shall have

Omit ** such person” insert ““ his testator”
After “annexed” insert already granted or”
Omit “ and manner’’

Omit “ set apart and”

izl

clause 25: 28, At end of clause add “Provided also that no such bond shall be required
“to be given by or on behalf of the ‘ Permanent Trustee Company of New South
“ Wales (Limited)’ or the ‘Perpetual Trustee Company (Limited), except in respect
“ of estates exceeding twenty thousand pounds in value, in which the Court shall
“ otherwise order.”
clause 2% 30, line 9.

clause 28: 3], line 13.
clause 29: 32, line 29.
clause 31 34, line 43.
clause 32: 35, line 47.
clause 32: 35, line 18,
clause 34: 37, line 14.

Omait ““ de bonis non”

After © Curator” insert ** for and on behalf of Her Majesty”

Omit “on” insert *“in”

After “ intestate” insert ““as to the same”

Omit “sold or mortgaged or”

After “ years” insert “or sold or mortgaged”

After “allotted” insert ““to him”

clause 84 37, line 17.  After “allotted” insert ““ to him”

clause 42: 45, line 28.  Omit ““ wholly or partially ”

clause 43- 4;6, lines 37 and 38. three calendar months”’

clause 43: 46, lines 39 and 40. Omit “after a grant durante minore @tate”

clause 44- 47, lines 58 and 59. Omit ““ the return of the lawful executor or administrator within
“the jurisdiction of the said Court and”
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Omit “six weeks ” insert ¢

© ¢ © © w

Page 10, clause 45: 48, lines 2 and 3.  Omit “ make oath ” insert satisfy the Court by affidavit”
Page 10, clause 45: 48, line 6. After “ chattels " insert “ or real estate”

¢ 108— Page




Page 10,

Page 10,

Page 10,
Page 11,
Page 11,
Page 11,

Page 11,
Page 11,
Page 11,
Page 12,
Page 12,
Page 12,
Page 12,
Page 12,
Page 12,
Page 12,
Page 13,

Page 13,
Page 13,
Page 13,
Page 13,
Page 13,
Page 14,

Page 14,
Page 15,
Page 15,
Page 15,
Page 15,
Page 15,

Page 16,
Page 16,
Page 16,
Page 16,
Page 16,
Page 16,
Page 16,
Page 16,
Page 17,
Page 17,
Page 17,
Page 17,
Page 18,
Page 18,
Page 20.
Page 20,
Page 20,

2

clause 46: 49, lines 13 to 16. Omit “upon being satisfied that such executor or administrator
“bond fide intends to remain within the jurisdiction of the Court until the estate of the deceased
“ has been duly administered ”
clause 46: 49, and thereafter the original probate or administra-
““ tion shall be and remain as valid and effectual as if such special grant of administra-
“ tion had never been made”

At end of clause add “

clause 49- 52, line 40.
clause 83: 56, line 14.
clause 83: 56, line 16.
clause 83- 56, line 22.

After < grant” insert *“ or restoration”

After * Administration” insert *“ has been or”

After « time” insert ““ and from time to time”

After “ accounts” omit remainder of clause, add “ and the order of the

“ Court allowing any such account shall be prima facie evidence of the correctness of
“the same, and shall after the expiration of three years from the date of such order
“ operate as a release to the person filing the same, excepting so far asit shall be shown
“ by some person interested therein that an error or omission or fraudulent entry has

“ been made in such account”

clause 84« 57, line 34.
clause 8% 60, line 60.
clause 5% 60, line 63.
clause 68: 63, line 12.
clause 68: 63, line 19.

clause 60 63, line 19.

clause 66, 63, line 24.
clause 68, 63, line 25.

clause 60, 63, line 26.

clause 68: 63, line 27.

clause 67, 70, lines 12 and 13.

insert ‘‘ hig”

Omit “he” insert ““ such Court”

Omit “ clause” insert ““ gection”

Omit ““ the” second occurring insert any”

After “ administration” insert already granted or hereafter”
After “ of the” insert ¢ Supreme”

After ““ Court” insert “ of New South Wales”

After “the” insert “gajd”

Omit “ of New South Wales in its Probate Jurisdiction”

Omit “ on application in that behalf” ;

After “ executor” insert ““ or administrator”

Omit “or of the successor in office of any such curator the”

clause 67, 70, lines 13 and 14. Omit “ of the curator so dying, resigning, or removed”

clause 6%, 70, line 15.
clause 84, 70, line 16.
clause 68, 71, line 23.
clause 70, 73, line 46.

clause 7= 74, line 2.

“ aforesaid”

clause ¥ 74, line 29.
clause 78: 78, line 16.
clause 75 78, line 17.

clause #6: 79, line 32.

clause 76- 79, line 34.
clause ¥ 80, line 42.
‘“ Sydneyn

clause 81: 84, line 14.

clause 82 85, line 21.

clause 82- 85, line 21.

clause 82- 85, line 40.
clause 83: 86, line 42.

clause 83: 86, line 44.

clause 83 86, line 44.

Omit “ administrator of” insert “ entitled to administer”

After “ personal” insert “ estate”

Omit ““all”

Omit “moneys” second occurring insert * fees and commission”

At end of sub-section (1) add “ willing and capable of acting as

After ““ otherwise” omit remainder of clause.

After « died” insert “ gither in or”

Omit “ but”

After *“ some” insert  daily”

After « then” insert ““ algo”

After “reside” inscrt “if there shall be any such consul resident in

Omit “ within the provisions of this Act”
Omit “ other”

Omit “ papers” insert “ newspapers”
Before “ of " insert “if any”

Omit  after” insert “If at”

Omit *“if”

Omit “ be” insert “have been”

clause 84. Omit clause 84.

clause 89: 91, line 42.
clause 89 91, line 43.
clause 89: 91, line 46.
clause 90: 92, line 51.
clause 92: 94, line 8.
clause 92- 94, line 9.

After “any” insert *“ testator or”
Before ““ intestate " insert “ testator or”
Before  intestate " insert “ testator or”
Omit ““or them"

Omit “ intestate”

After “ estate” insert “ under his control”

After clause 106 insert new clause 109,

clause 369 112, line 36.

Omit *“ Government”

clause 109 112, line 38.  Omat * promulgated” insert “so publishedi”
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No. i

An Act to consolidate and amend the law relating to Probate
and Letters of Administration, and to the succession to
Real Estate in cases of Intestacy, and for the preservation
and management of the estates of deceased persons.

HEREAS it is expedient to consolidate and amend the law Preamble.
relating to Probate and Letters of Administration, and to the
succession to Real Estate in cases of Intestacy, and to the collection,
management, and administration of the estates of deceased persons.
5 Be it therefore enacted by the Queen’s Most Excellent Majesty, by
and with the advice and consent of the Legislative Council and
Legislative Assembly of New South Wales in Parliament assembled,
and by the authority of the same, as follows :—
1. Inthe construction of this Act, unless the context be inconsis- Interpretation clause
10 tent therewith, the following words and terms shall have and include
the meanings severally set opposite to them and hereby assigned :—
“ Administrator’” includes the Curator of Intestate Estates.
¢« Administration” includes all letters of administration of the real
and personal estate and effects of deceased persons whether
15 with or without the will annexed, and whether granted for
354—A general

Note.—The words to be omitted are ruled through ; those to be inserted are printed in black letter,
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general, special, or limited purposes, also exemplification of
letters of administration or such other formal evidence of the
letters of administration purporting to he under the seal of a
Court of competent jurisdiction as shall in the opinion of the
b Court be deemed sufficient, and orders to the Curator to collect.
“The Court” means Supreme Court of New South Wales in its
Probate Jurisdiction, or the Probate J udge.
“ Governor” means Governor, with the advice of the Executive
Council.

10 “ Probate” includes * Exemplification of probate” or any other
formal document purporting to be under the seal of a Court
of competent jurisdiction which shall in the opinion of the
Court be deemed sufficient.

“ Probate Judge” means the Judge for the time being authorized

15 to administer this Act, or any Judge acting as such.

“ Real Estate ” shall include lands held under building leases or
any lease for twenty-one years and upwards.

“ Will”—Testament and all other testamentary instruments of
which probate may now be granted.

20 2. The following Statutes are hereby repealed, that is to say, Repeal.
first Victoria number four, eleventh Vietoria number twenty-four,
thirteenth Victoria number forty-four, fifteenth Victoria number eight,
twenty-sixth Victoria number twenty, forty-fifth Vietoria number two,
but such repeal shall not affect any proceeding commenced under the

25 said Acts or any of them prior to the passing of this Act, and so far
as the Act twenty-sixth Vietoria number twenty is concerned the
provisions of the said Act shall be applied to the case of any person
who shall have died prier-te between the date on which the said Act
came into force and the passing of this Act.

30 3. This Act shall be divided into Parts, viz. :— Dividion of Act.

PART I.—Jurisdiction of the Supreme Court in testamentary
causes, and appointment of officers.

PART I1.—Probate.

PART IIL.—dAdministration and distribution of Intestate Estates.
35 PART IV.—Probate and Administration generally.

PART V.—Foreign Probates and Letters of Administration.

PART VI.—Curator of Intestate Estates.

PART VIL.—Procedure.

PART VIIL.—dGeneral malters.
40 and may be cited as the “ Probate Act of 1890.”

PART

e L
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PART 1.

Jurisdiction of the Supreme Court in Probate Jurisdiction, and
appointment of Officers.

4. The jurisdiction and authority heretofore vested in or Jussiction of :
b exercised by the Supreme Court or by the Primary Judge in Equity in f;ﬁ’s‘::ﬁgs?:;‘lf’;g‘ry

respect of the estates of deceased persons shall be vested in and
exercised by the Supreme Court in Probate Jurisdiction and by the
Primary—Jfudge—n—Tquity—or such other Judge as may from time to
time be permanently or temporarily appointed in that behalf by the

10 Governor under the title of the Probate Judge or by any Judge of the
Supreme Court acting for the said Probate Judge during his illness or
absence or at his request.

5. The Probate Judge may sit with the assistance of any Judge other Judges may

or Judges of the Supreme Court who at his request may consent to L
15 attend for that purpose. Provided that where three J udges so sit the 50 g 21 vie. . 77

Judgment of the majority, and where only two Judges so sit theirs 3+

unanimous judgment shall respectively be taken to be the judgment

of the Full Court.

6. The Probate Judge may hear in Chambers such part of the Judge may sit in

20 business under this Act as can in his opinion be so heard with advan- g g )

tage to the suitors, and shall when so sitting have and exercise the s 3, 5.

same powers and jurisdiction as if in Court. Provided that the Judge

while sitting in Chambers may adjourn for hearing in Court or when

sitting in Court may adjourn for hearing in Chambers any case before

him which he may think would be better heard in Court or Chambers

as the case may he.

7. The Governor may appoint some fit and proper person Appointment of
to be the Registrar and also if thought expedient may appoint a Registrr
Deputy Registrar of the Probate Jurisdiction of the Supreme Court;
and such Registrar shall, subject to any rules to be made here-
under for his future guidance and direction, perform such duties
as have heretofore been performed by the Prothonotary of the Supreme
Court in reference to proceedings in the Ecclesiastical Jurisdiction
of the Court and by the Ecclesiastical Clerk of the Supreme Court,
and such other duties as may be preseribed by rule of Court or
directed by the Probate Judge, and during his the illness or absence
of the Registrar the Probate Judge may authorize any Officer of the
Supreme Court to act as Registrar.

8. The Governor may appoint some fit and proper person to be curator.

40 Curator and if necessary may appoint a Deputy Curator of Intestate
Estates; and the present Curator of Intestate Estates shall he
considered to have been appointed hereunder, and shall have, perform,
and exercise all the powers, duties, and authorities by this Act
conferred on the Curator, and such Curator of Intestate Estates may

45 be suspended or removed from office by the Governor.

9. The Deputy Registrar or Deputy Curator, as the case may be, Deputies may
if any, may exercise all the powers and shall perform all the duties by gﬁf{g‘:&gfgem
this Act conferred or imposed upon the Registrar or Curator res- duties of
pectively, and such other duties as may be prescribed by Rule of Court Geeigtrer sad

50 or directed by the Probate Judge.

9: 10. During the illness or absence of the Curator the Probate Appointment of
Judge may appoint some fit person to discharge the duties of the f™perary Custor.
Curator upon his giving such security as the Judge may direct ; and Security.
such person shall during such illness or absence act in the stead of the

Curator,
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Curator, and sign and execute in his name all such documents as may
require his signature or execution, and do, perform, and discharge all
other acts, deeds, and duties pertaining to the office of Curator.
16: 11. The Court shall have jurisdiction to grant probate of the Probate or adminis-
5 will or administration of the estate of any deceased person leaving tg"r‘i‘l‘liﬁ‘d“:;{_g‘i &
property, whether real or personal, within the Colony of New South personal estate.
Wales. ~ Vict. Act No.427s. 5.
11 12. The Court may if it shall think fit grant probate to one or Probate to one or
more of the executors named in any will, reserving leave to the other ’r‘zgffv‘"fg“l‘;ta":: %
10 or others who have not renounced to come in and apply for probate at others to prove
~ some future date. mdequently.
13. All applications for probate or letters of administration Application for i
may be made by petition to the Judges of the Supreme Court without Pﬁ°b?'t.° ,f" it
the necessity of application being made in open Court. Provided that ;Bf;lgzséad?gy
15 notice of such intended application shall be published in the Gazette petition.
and in one Sydney newspaper at least fourteen days before such .
application is made.
12: 14. 1t shall be lawful for the Judges of the Supreme Court, by Certain matters may
rule of Court in that behalf made, to delegate to the Master in Equity R;l‘lﬂ‘ﬁ,‘feﬁlﬁﬁ,y
20 or Registrar the powers of the Court in and about the granting of
probates and administration of estates not exceeding one thousand
pounds in value where no contention has arisen, and also in and about
the passing of the accounts of #eustees; executors, and administrators,
save in respect of the award of commission thereon. Provided that
25 such Master or Registrar shall where any party interested shall so
desire and in cases of doubt or difficulty refer the matter to the
Probate Judge, and-provided-that—ne—sueh—administration—shall—empower
the administrator tjo sell, mortgage, lease, or otherjwise deal with the
real estate of the|intestate unless such real estatje shall be sworn to
30 be of a less valuje than one hundred pounds, Jand the Master or
Registrar shall thijnk fit to make a special order in| that behalf, which

he is hereby authofrized to do.

PART II.- :
Probale.

35 13- 15. Upon the grant of probate of the will of any deceased Real estate to vest
person after the commencement of this Act, all the real estate whether ‘V“i:’t’“’i‘;‘to“' }
held by him beneficially or in trust shall vest as from the death of No. 427s.6.
such person in the executor to whom such probate shall be granted
for all the estate therein of such person, and if there shall be more

40 than one such executor shall vest in them as joint tenants in the same
way as personal estate now vests.

16. All such real estate as shall have been held by any testator Real estate held
as a trustee and shall vest in his executor by virtue of the thirteenth Py festator as
section of this Act shall be held by such executor subject to the trusts by executor

45 and equities affecting the same. & SIS S fusta,

34. 17. The real as well as personal estate of every deceased Real estate to be
person shall be assets in the hands of his execctor to whom probate agpets for, payigat
shall have been granted for the payment of all duties and fees and for 9 eo. IV cap. 33
the payment of his debts in the ordinary course of administration,ss1 &2

and
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and it shall be lawful for such executor for purposes of administration

to sell such real estate or mortgage such-real-estate the same with or

without a power of sale and to convey the same to a purchaser

or mortgagee in as full and effectual a manner in law as the testator
b of such executor could have done in his lifetime.

15. 18. In all suits in Equity concerning the real estate of a m suits executor or
deceased person, his executor to whom probate shall have been granted tdministratorto -
or administrator shall represent his real estate so long as it shall s ¢
remain vested in him and the persons interested therein in the same No.407s. 8.

10 manner and to the same extent as in suits concerning personal estate
the executor or administrator represents such estate and the persons
interested therein.

16: 19. Subject to the provisions of this Act the real cstate of every Real estate to be
deceased person devising such estate by his will shall be held by #he held upon trsis of

15 his executor of-such-persen to whom probate shall have been granted ,, .
according to the trusts and dispositions of such will.

17 20. The executor ef-any-deceased-persor to whom probate shall Exccutor to have
have been granted shall have the same rights and be subject to the f’;‘:}i;‘ié’:is&;ﬂ‘s‘z,\?}
same duties with respect to the real estate of sueh-persen his testator estate.

20 that executors heretofore have had or been subject to with reference it
to personal assets.

18: 21. The probate of any will or letters of administration with the Probate to be
will annexed already granted or hereafter to be granted shall be evidence g;;;}:‘;f,f;f,‘;;‘l‘
of the due execution of such will upon all questions concerning real estate.

25 estate in the same manner and to the same extent as herctofore con- It s. 11.
cerning personal estate, and the copy attached or annexed to such
probate or letters of administration purporting to be a copy of the will
in respect of which probate or letters of administration have been so
granted shall be primd facie evidence of the contents of such will, and

30 every probate or administration shall be primd facie evidence of the
death and the date of the death of the testator or intestate.

19 22. There shall be one place of deposit under the control of the Place of original
Court at such place in Sydney as the Governor may by notice in the ™'* .
Gazette direct in which all the original wills brought into the Court or of Zggd # Vi 77

35 which probate or administration with the will annexed is granted under
this Act, and such other documents as the Probate Judge may direct
shall be deposited and preserved and the same may be inspected under
the control of the Court and subject to the rules and regulations to be
made hereunder ; and until any such direction as aforesaid such wills

40 and other documents shall be deposited and kept in the places and
manner at the present time set-apart-and used in that behalf.

20, 23. An official copy of the whole or any part of a will or an oOficial copy of whole
official certificate of the grant of any letters of administration may be ¥ Part of will may
obtained from the Registrar or custodian on the payment of the fees ;; ; g,

45 fixed for the same by the rules and regulations now or hereafter to be
in force in that behalf.

2}- 24. Any person residing in New South Wales may deposit in will may e
the office of the Registrar-General his will enclosed in a sealed deposited in the
envelope or cover endorsed with the full name, deseription, and the then (I){égs:rar-(gcneml

50 address of the testator or other means of ready identification, and also Py testator inhis
the names in full with descriptions and addresses of the executors v;., .. wo. 213
named therein, and such will shall unless previously required to bes. 11
given up by the testator remain in the said office in the custody of
the Registrar-General until the death of the testator, and upon his

55 death the Registrar-General shall deliver the same after examination
to either of the executors named in the said will, or in case of doubt to
such person as the Supreme Court or any Judge therecof may direct; Vict Act No. 230}
and no probate of any will not so deposited and no administration in™
any case shall be granted unless the application be supported by an

affidavit



54° VICTORIZE, No. . 6

Probate.

affidavit that a search has been made in the proper office for a will of
the deceased, and stating whether any such will remains deposited with
the officer for the time being authorized to have the custody of deposited
wills, or by a certificate from the Registrar-General to the like effect.

(w14

PART III.
Administration and Distribution of Intestate Estates.

22 25. The practice and proceedings hitherto in force with reference practice as to grant-
to granting administration of the personal estate of an intestate shall, ;25,“;1]’3‘;‘]‘::‘”21‘]2’1“ o
save as hereby altered and subject to the rules and orders to he o™
10 made hereunder, he applicable to administration granted hereunder and
so far as may be to administration of real estate, and administration of
both real and personal estate may be granted in and by the same letters.
23: 28, The Court may grant administration of the estate of an Mo whony admiiis-
intestate person to the husband or widow or to one or more of the next -5 e
15 of kin of the deceased person or to the husband or widow conjointly 8™t
with one or more of the next of kin. Provided that any person to whom
administration shall be granted shall be of the full age of twenty-one
years. Andin case there shall he no such person who shall be qualified
as aforesaid, or who heing so qualified shall be in the opinion of the
20 Court fit to be so trusted, or who shall when duly cited appear and pray
for administration, then administration may be granted to any person
or persons whether creditors or not of the deceased that the Court shall
think fit.
24- 27. Every administration heretofore granted to any husband in vaiaagon of
25 respect of the estate of his deceased wife or to any widow in respect of a“fmi“istmf"(‘; i
the estate of her deceased husband shall be deemed to be and to have e memed in
been valid to all intents and purposes, anything in the Charter of
Justice to the contrary notwithstanding.
25: 28. Every person to whom a grant of administration shall be Aquinistration bond
30 made shall, previous to the issue of such administration, execute a hond > :l'g(f{‘)t‘l"‘\?ﬁf’-c o
to Her Majesty and her suceessors with one or more surety or suretiess g.
conditioned forduly collecting, getting in,and administering the personal
estate or real and personal estate of the deceased, which bond shall he
in such form as the Court shall by rule direct, and in the meantime
35 shall be in the form heretofore in use. Provided that it shall not he
necessary for the Curator or for any person obtaining administration
to the use or for the benefit of Her Majesty to execute any such hond.,
Provided also that no such hond shall be required to be given by or on
behalf of the “Permanent Trustee Company of New South Wales
40 (Limited)” or the “Perpetual Trustee Company (Limited”), except in
respect of estates exceeding twenty thousand pounds in value, in which
the Court shall otherwise order.
26 29. Such bond shall be in a penalty equal to the amount under 4,ou of penalty in
which the property of the deceased shall he sworn, but the Court T o W,
45 may in any case dispense with the bond or with one or both of the >
sureties, or direct that such penalty shall be reduced in amount, and
may also if it shall think fit direct that more bonds than one shall he
given so as to limit the liability of any surety to such amount as the
Court shall think reasonable, and may in place of such hond accept the

security
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security of any incorporated company or guarantee society approved of
by the Court in such form and under such regulations as the Court
shall by rule direct.
27 80. The Court may at any time upon the motion of any Administration may
5 person interested in the estate revoke the administration already perevoked or further
granted or order the administrator to execute a further bond in such a5
sum and within such time as may seem right with or without sureties
as aforesaid, and upon default remove the administrator and appoint
an administrator de-benis-nen in his place, with power to sue or be sued
10 upon any contract made by the removed administrator.
28 81. The Court may on application made on motion in a Order may be made
’ summary way and on being satisfied that the condition of any bond g%‘fjf;fl;?i},’f’?_dh
given hereunder has been broken order the Curator, for and on behalf s. s3.
of Her Majesty, to assign the same to some person to be named in such
15 order, and such person, his executors or administrators shall thereupon

. be entitled to sue upon the said bond in his or their own name or names
as if the same had been originally given to him, and shall be entitled
to recover thereon as trustee for all persons interested the full amount
recoverable in respect of any breach of the condition of the said bond.

20 29: 32. All real estate which any person shall hereafter die seised or Lands of intestate or
possessed of or entitled to in the Colony of New South Wales intestate (g7l to vest in
shall pass to and become vested in the administrator of the estate of Cm'ﬂtorki_“ trust for
such person as from the death of such person for his estate therein, or in """ ¥™
the case of a partial intestacy to and in the executor named in the will,

25 or toand in the administrator with the will annexed, and such adminis- ‘
trator, or in the case of partial intestacy the executor or administrator Viet: ActNo. 230s.8.
with the will annexed, as the case may be, shall hold the said real
estate upon trust for payment of the debts of the deceased, and subject
thereto e in trust for and as if the same had been devised to the same

30 persons as tenants in common as would be entitled in the case of personal
property, excepting only as mentioned in the next succeeding section.

8- 83. Any husband or wife shall be entitled on the death of the Husband's interest
other intestate to the same share in the real or personal estate of the . ot b b
other as a wife is now by law entitled to in the personal estate of an viet. Act No.427x.9.

35 intestate husband predeceasing her, and no estate by courtesy or right g Bl
of dower or any equivalent estate shall arise after the passing of this No dower or
Act out of any real estate. Provided that any husband or widow so courtesy title.
entitled to share in real estate shall be bound to accept the value
thereof in lieu of partition if so desired by all the persons entitled

40 jointly with him or her.

3% 84. All real estate held by any person in trust or hy way of Lands held in trust

5 . YR > ¢ ¢ or on mortgage to
mortgage passing under this Act shall as from the death of such person vest in admmistrator.
intestate as to the same vest in the administrator for all the estate
therein of such person subject to the trusts and equities affecting the

45 same.

32- 86. No real estate of which administration has been granted Lands not to be sold
under this Act shall be seld-er-mertgaged-ox leased for a longer term Mi{hovt consent or
than three years or sold or mortgaged by the administrator without the Queenslana
consent of all persons beneficially interested or the order of the Court ** Vie: No- 24 = 24

50 in that behalf which may impose such conditions as it shall think fit,
subject however to appeal as herein provided.

85- 86. The Court may upon the petition of the administrator, or Court may make
in case of partial intestacy the executor, or the administrator with the el order.
will annexed, or of any person beneficially interested, and after such 26 Vie: ¥o-20= 3.

b5 previous notice to other parties and inquiry as shall seem fit, order and
direct the course of proceedings which shall be taken in regard to the
time and mode of sale of any such real estate as aforesaid, the letting
and management thereof until sale, the application for maintenance

or
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or advancement or otherwise of shares or income of shares of infants,
the expediency and mode of effecting a partition if applied for, and
generally in regard to the administration of the real estate for the
greatest advantage of all persons interested.

5 34 87. In any case wherein upon such inquiry the Court shall be Court may order
satisfied that a partition of such real estate or any part thereof Iy onits
would be advantageous to the parties interested therein, it shall ;; , 4,
be lawful for such Court to appoint one or more arbitrators
to effect such partition. And the report and final award of the

10 arbitrators setting forth particulars of the land allotted to each party
interested shall when signed by them and confirmed by the order of
the Court and when also registered in the office of the Registrar-
General be effectual without the necessity of any further conveyance
to vest in each allottee the land so allotted to him, and an office copy

15 of such award so signed, confirmed, and registered as aforesaid shall
for all purposes be equivalent to an indenture of conveyance to each
allottee of the lands allotted to him as aforesaid. And in the
case of land subject to the provisions of the “Real Property Act”
cach such allottee shall be entitled to have issued to him a certificate

20 of title for the land so allotted to him. And if such allotment be made
subject to the charge of any money payable to any other party
interested for equalizing the partition such charge shall take effect
according to the terms and conditions in regard to time and mode of
payment and otherwise which shall be expressed in such award without

25 the necessity of any further instrument being made or executed. And
in the case of land subject to the provisions of the Real Property
Act the certificate of title shall issue, subject to such charge unless
such charge shall be satisfied.

35- 88. No personal representative shall be required against his personal

30 own consent to continue the duty of a trustee by managing the representative not
Y s required to continue

property during an enforced suspension of sale but shall be entitled to act against their
upon such suspension being ordered to relinquish his trust to such e il

person as the Court may appoint. hyp. B

PART IV.
35 Probate and Administration generally.

36: 89. From and after the decease of any person dying intestate Property of intestate
and until letters of administration or an order to collect shall be granted f vest in Chief
in respect of his estate the real and personal estate of such deceased 21 & 22 vic. . 93
person shall be deemed to be vested in the Chief Justice of New s 19
40 South Wales, or if there shall be no Chief Justice then in the senior
Puisne Judge for the time being in the same manner and to the same
extent as aforetime the personal cstate and effects vested in the
Ordinary in England. o
3% 40. Where any person after the commencement of this Act Executor renouncing
45 renounces probate of the will of which he is appointed executor or one §:°1}’:t°‘;l‘)’;£‘;f‘“‘:,“f;“§
of the executors, and whenever an executor appointed in a will survives citation to be treated
the testator but dies without having taken probate, and whenever an 2 I he had
executor named in a will is personally cited to take probate and does 51 414 25 Vic o. 95
not appear to such citation the right of such person in respect of the s. 16.
50 executorship shall wholly cease, and the representation to the testator
and the administration of his effects shall without any further renun-
ciation go, devolve, and be committed in like manner as if such person
had not been appointed executor.

S8z
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38: 41. Where an infant is sole executor, administration with the Where an infant is
will annexed may be granted to the guardian of such infant or to tﬁkfo'ﬁg‘gf“gr‘;‘:;;d
such other person as the Court shall think fit, until such infant shall to the guardian &e.
have attained the full age of twenty-one years, with or without full 38 Geo. 11T c.87 -
5 or limited powers to act in the premises until probate shall have been *°
granted to the said executor or administration to some other person.

39- 42. The person to whom such administration shall be granted Who shall have the
shall have the same powers vested in him as an administrator by Syng power as whero
virtue of an administration granted to him durante minore @tate of granted durante

10 the next of kin. hexvorai Ce 1

406: 43. When any person named as executor, or any husband or 7e.s.7.

widow or the next of kin entitled to probate or administration shall he Probate or adminis-
0 e JEE .+ 1. tration tobe granted

out of the jurisdiction but shall have some person within the jurisdic- ¢, attorney 1n

tion of the Court appointed under power of attorney to act for him or certain cases.

her respectively, administration may be granted to such attorney, but on

behalf of the person entitled thereto and on such terms and conditions

as the Court shall think fit.

41: 44. Pending any suit touching the validity of the will of any Administration pen-
deceased person or for obtaining, recalling, or revoking any probate or &% [te and
any grant of administration, or during a contested right to administra- 20 & 21 vie. e. 77
tion, the Court may if it shall think fit appoint an administrator of the ss- 70, 71.
personal estate and the same or any other person to be receiver of the
real estate of any deceased person with such full or limited powers
and with or without a bond or sureties as the Court may think right,
and may make such orders for the remuneration of such administrator
or receiver out of the personal and real estate of the deceased as it
may think right.

42: 45. Where a person shall die whely—er—partially intestate or Poweras to appoint;
leaving a will but without having appointed an executor thercof, or an o of sdminis:
executor willing and competent to take probate, or where the executor 1. s. 73.
shall be resident out of the Colony the Court may if it shall think it
necessary or convenient in any such case appoint some person to be
the administrator of the estate of the deceased or of any part thereof
upon his giving such security (if any) as the Court shall direct, and
every such administration may be limited as the Court shall think fit.

43 46. In any case where the executor named in a will shall negleet, Proceeding where

. . % sutor neel. t
or refuse to prove the same or to renounce probate thereof within six freve wi) &t

=% prove will,
weeks three calendar months from the death of the testator or from the Vie, Act,
time of such executor attaining the age of twenty-one years after-a-grant
40 durante-minore-mtate, or where the executor is unknown or cannot be
found the Court may upon the application of any person interested in
the estate or of the Curator or of any creditor of the testator grant an
order nisi calling upon the executor to show cause why probate of the
said will should not be granted to such executor, or in the alternative
45 why administration with such will annexed should not be granted to the
applicant, and upon affidavit of service or of sufficient reasons for non-
service of such order if the executor do not appear, or upon cause
being shown it shall be lawful for the Court to make such order thereon
for the administration of the estate and to make such order as to costs
50 as shall appear just. |
44: 47. If at the expiration of six calendar months from the death 1t executor or
of any person the executor to whom probate of the will or the ;S:’l‘s‘gllcsgj)‘;"s’p‘;‘c‘fu‘l’f
administrator to whom administration of the estate and effects of such administrator may
deceased person shall have been granted is then residing out of the be appointed.
55 jurisdiction, the Court may upon the application of any creditor, legatee, ™
or next of kin grant to such creditor, legatee, or next of kin so applying
special letters of administration of such deceased person, nevertheless
to cease upon the—return—of—the—lawtul-executor-or-administratorwithin
the—jurisdietion—of-—the—said—Couwrt-and an order being made for the
60 rescission thereof as hereinafter mentioned. |
364—DB 45 °
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45: 48. '_lhe person applvmﬂ' for any such special grant as aforesaid Special administrator
shall in addition to the oath usually taken by administrators make ba XhaRe S
oath satisfy the Court by affidavit that the executor or administrator z,
of such deceased person is vesident out of the Jurisdiction of the Court
5 and that the applicant is thereby delayed in recovering or obtaining
payment of moneys or the possession of goods and chattcl% or real
estate, to which he is by law entitled or that the estate is liable to loss
or waste.

46; 49. On the return within the jurisdiction of the Court of the Onreturn of

10 executor or administrator to whom probate or administration shall ;’;{5‘,‘;}{;ﬁf;;“:’;e‘;fal
originally have been granted such executor or administrator may apply administration to be
to the Court by petition to rescind such special grant of administration, "%
and the Court on the hearing of such petition upon—being—satistied
that such executor Jor admnnstra{or bond fide intend|s to remain within

15 the jurisdiction of jthe Court until the estate of the |deceased has been
duly—administered may make an order to rescind such special grant
of administration upon such terms and conditions as to security, ('oe‘rs
or otherwise as to the Court may seem reasonable, and thereafter the
original probate or administration shall be and remain as valid and

20 effectual as if such special grant of administration had never been made.

47- §0. Upon any order being made by the Court for the rescission On order being made
of any grant of special administration as aforesaid the special admini- 2 fecision special
strator shall be bound duly to account to the original executor oy account and pay
administrator and to pay over all moneys received by him as such ot ey

25 special administrator, and then remaining in his hands undisposed of,
as the Court may order.

48: 51. TIf such executor or administrator shall negleet to apply for Orieinal 0-‘;9“'1"0;'101'
an order for the rescission of such special administration he shall, d.i"f,]‘l,lll,:\ff];;il.f“e
notwithstanding that such special administration remains unrescinded, prmLs toeien vt

30 be liable to answer and make good all claims and demands against the ;," "
estate of the deceased to the extent of the assets which have come to
his hands or which might have come to his hands but for his wilful
neglect or default including the neglect herein mentioned.

49. 52. Where before the revocation of any ordinary or temporary Revocation of

35 administration or the rescission of any special ‘administration as afore- f,‘“’t’"fff‘p‘,’l‘ﬂ‘l’(’h“‘z“
said, any proceedings at law or in equity have been commenced by actions or suits,
or against any administrator so appointed, the Court in which such ‘?0_& 21 Vie. ¢, 77
proceodlnm are pending may order that a suggestion be made upon ™"
the record of the revocation or rescission of such administration and-

40 of the grant or restoration of probate or administration which shall have
been made consequent, thereon, and thereupon the proceedings shall he
continued in the name of the new or original executor or administr ator
in like manner as if the proceedings had been originally commenced by
or against such new or original executor or fuhmmstmtm' but subject

45 to such conditions and variations if any as such Court may direct.

50. 58. In the administration of the estate of every person who Al specialty and
shall die after the passing of this Act no debt or liability of such person t:,'"lt’;iﬁ‘)f,’,“(:ff,:}eb"
shall be entitled to any 1)1101'1‘[\* or preference by reason merely that degree.
the same is secured by or arvises under a bond, deed, or other instrument 32 *1d 33 Vic. cap.

50 under seal or is otherwise made or constituted a specialty debt or is
due to an executor or administrator, but all the creditors of such
person as well specialty as simple contract shall be treated as standing
in equal degree and be paid accordingly out of the assets of such
deceased person whether such assets are leszal or equitable, any statute

55 or law to the contrary notwithstanding. Provided always that this
Act shall not prejudice or affect any mortgage, lien, charge, or other
security which any creditor may hold or be entitled to for paym(‘nt of
his debt.

54 84. Where any probate or administration is revoked or rescinded Payments under

60 under this Act all payments bond. fide made to any executor or adminis- i oomes or

payme 0 y administrations
trator under such probate or administration before the revocation or valid.
rescission thereof shall be a legal discharge to the person making the?? s 77.
same,
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same, and the executor or administrator who shall have acted under
any such revoked or rescinded probate or administration may retain
and reimburse himself or shall be entitled to be reimbursed in respect
of any payments made by him which the person to whom probate or
5 administration shall be afterwards or was originally granted might
have lawfully made.
52: §5. All persons and corporations making or permitting to be persons &e. making
made any payment or transfer bond fide upon any probate or adminis- {)’:g;)’;f’e‘stsg:‘ql’st’id A
tration or order granted in respect of the estate of any deceased estate of deceased

10 person under the authority of this Act shall be indemnified and 11:19(‘&“’]‘1‘“‘1;:"(’;
protected in so doing notwithstanding any defect or circumstance ;, . »g
whatsoever affecting the v alidity of such pmlmto or letters of adminis-
tr ltlon or order not then known to such persons or corporations.

53: 56. Every person to whom probate or administration has been Exccutor or

15 or shall be granted shall file an inventory of the estate of the deceased R
and pass his accounts relating thereto within such time, and from "
time to time, and in such manner as may be fixed by any rule or
order under this Act or as the Court may specially order, and until
then in accordance with the rules hitherto in force: And shall be

20 subject to any special order that the Court may on the motion of any
person interested make as to the pxoductlo‘l and verification of his
accounts, bwt—no—sueh—-pussing—ot--aceonnts—shall—atfeet—the—vichts-of
parties—to—dispute—the--same—other—than-the-apphieant: and the order of
the Court allowing any such account shall be prima facie evidence of

25 the correctness of the same, and shall, after the expiration of three
years from the date of such order, operate as a release to the person
filing the same, excepting so far as it shall be shown by some person
interested therein that an error or omission or fraudulent entry has
been made in such account.

30  54: 57. It shall be lawful for the Court to allow out of the assets Executors &e.
of any deceased person to his executor, administrator, or trustee for 3;?3:.11&653})13.““1
the time being in passing his accounts, such commission or percentage
for his pains and trouble as shall be just and reasonable, and subject to
such notices if anyas ke such Court maydirect. No such allowance shall

35 be made to any executor, administrator,or trustee who shall neglect or
omit without good reason or a special order of a Judge to pass his
accounts pursuant to any general or special rule or order of the Court.

5- 68. The Registrar shall cause entries to be made in a book to Registrar to keep
be I\ept for that purpose of all grants of probate and administration, recordof probates, &e.

40 and of the filing, passing, and allowance of the accounts of all executors
and admmlstmtors, and of any special order extending the time for
passing such accounts; and such book shall set forth the dates of such
grants, the names of the testators or intestates, the place and time of
death, the names and deseription of the executors or administrators, the

45 sworn value of the estates, and the dates of the filing, passing allowance
of, and special orders with reference to the said accounts.

56: §9. In case any such executor or administrator shall neglect to 1t accounts not
file such inventory or to pass such accounts as aforesaid for the sfidce fittued Sagieties
of one calendar month after the expiration of the period fixed it shall trator before Judge

50 be the duty of the Registrar to cause such executor or administrator “ho may e

to be notified of such neﬂl(‘ct, and in case of further neglect for the g
period of one calendar month he shall cause him to be summoned
before the Court to show cause why he should not be ordered to file
such inventory or to exhibit such account to the Court forthwith.
5 And if such executor or administrator shall not within the preseribed
time or within such further time as shall be allowed him by a Judge,
file, pass, or exhibit such inventory or account in manner afores: aid
he shall be liable to attachment in accordance with the practice of
the Court of Equity.

60 5% 60. Proceedings being taken under the last preceding elause Proceedings under
section shall not prqudme the right to proceed against the executor or p‘rf]:a‘jz‘e"g ggg;;m

administrator for an account and administration or prevent the Court on bond.

from ordering the assignment of ke any bond to any person with a view

of enforcing the penalty thereof as hereinbefore mentioned. 58,
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58: 61. The Court may make such order with reference to the Judge may make
. . . . . . order as to disposal
distribution or application of any moneys which the executor or g moneys in handé
administrator or Curator may have in hand or as to the residue of the of executor &e.
estate as it may think fit. Provided that no final order for distribu-
5 tion shall be made except upon notice to all the parties entitled.

59: 62. Any decree in Equity in an administration suit shall bind Decree in Equity
the parties, and be of the same force and effect to all intents ang !t bind partics.
purposes as if an order to the same cffect had been made in the
Probate Jurisdiction.

10 PART V.
Foreign Probates and Letlers of Administration.

60: 63. When any probate or letters of administration already Probatesand letters
granted or hereafter to be granted by any Court of competent jurisdic- zfﬁﬁ“"j‘;‘nt‘;aﬂ‘;’l“
tion in any portion of Her Majesty’s Dominions shall be produced to Colonies or the
15 and a copy thereof deposited with the Registrar by any person being pric Einadom to
the executor or administrator therein named, or by any person duly granted to New
authorized by power of attorney in that behalf under the hand and ;o Wles on
seal of such executor or administrator, such probate or letters of s. A~ Act.
administration may be sealed with the seal of the Supreme Court
-20 of New South Wales, and shall when so sealed have the like force
and effect and have the same operation in New South Wales, and
every executor and administrator thereunder shall perform the same
duties and be subject to the same liabilities as if such probate or letters
of administration had been originally granted by the said Supreme

25 Court ef—New-South-Wales-in-its-Probate-Jarisdietion.  Provided always
that the Court may en—apphlieation—in—that—bekalf require any such
executor or administrator or person authorized as aforesaid to give
security for the due administration of the estate in respect of matters
or claims within the Colony.

30 61 64. The seal of the Court shall not be affixed to any such probate Scal not to be affixed
or letters of administration until all such probate, stamp, and othep 'ill duty is paid.
duties if any have been paid as would have been payable if such '
probate or letters of administration had been originally granted by the
Supreme Court of New South Wales, and further such letters of Andas to adminis-

35 administration shall not be so sealed until such bond has been entered {rtion tli bond is
into as would have been required if such letters had been originally
granted by the last-mentioned Supreme Court.

62- 65. Every such executor or administrator as last aforesaid, and Every exccutor &c.
every executor or administrator appointed under this Act shall he i} deed resident

40 deemed to be resident within the Colony of New South Wales, and where ;
not actually so resident he shall before the issue or sealing of any probate
or administration file with the Registrar an address within the city of
Sydney at which notices and processes may be served upon him, and
all services at such registered address shall be deemed personal service.

45 63- 66. Any person may lodge a caveat against the sealing of any Caveat.
such probate or letters of administration, and such caveat shall have
the same effect and shall be dealt with in the same manner as a caveat
against the grant of probate or administration.

64: 67. The seal of the Court shall not be affixed as aforesaid Notice of intention

50 except upon an affidavit that notice of the intention to apply in that t 22rh:
behalf has been published twice in one or more Sydney daily news-
papers fourteen days before the making of such affidavit, and that no
caveat has been lodged in respect thereof up to the morning of such
application.

55 65: 68. The above provision as to sealing shall not apply to any Not to apply to
Public Officer or to the Curator of Intestate Estates. Tanle O

Curator,

PART
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PART VI.
Curator of Intestate Iistales.
66. 69. The Curator shall before entering upon the duties of his

13

Curator to give

office give security to Tler Majesty and her successors to the satisfaction Seousity.

5 of the Colonial Treasurer for the collection and due payment of and
accounting for all moneys which shall come to his hands by virtue of
his office. Provided that any surety found by him may withdraw from
any future liability by giving the Colonial Treasurer three months
written notice of his desire so to do, but such withdrawal shall not

10 affect his liability for any breach which may have occurred prior to the
date of actual withdrawal.

67 70. On the death, resignation, or removal of such Curator ex-of
the-sueeessor-in-office-of-any-sueh-Curator; the his successor of-the-Curator
so-dying;-resigning;—er—removed shall immediately on his appointment

15 and by virtue thereof hecome administrator-of entitled to administer
all the real and personal estate of every such deceased person as
hereinafter mentioned left unadministered by any predecessor. And
every such successor shall immediately upon his appointment and by
virtue thereof become entitled to the possession of all books, accounts,

90 letters, papers, and documents of every description used by or in the
possession or under the control of any predecessor relating to any
estate administered by him or to the office of Curator.

68. 71, In al legal proceedings it shall not be necessary for the
Curator or those suing him to prove his general authority to act as

95 Curator, but only to prove the order to collect in the specific estate to
which the proceedings relate. Whenever the office of Curator shall
hecome vacant by death, resignation, or removal from office or other-
wise and another person shall be appointed to the vacancy so created
any action or proceeding which may have been taken as aforesaid shall

30 not abate but shall be continued by or against the person so appointed
as such Curator, and no fresh order to collect shall be necessary.

69: 72. The Curator may appoint any persons he may think fit to
act as his agents for the purpose of administering all estates in his
hands, and the clerks to the several Benches of Magistrates within

35 the Colony shall at his request act as such agents within their
respective districts. Every such agent not being a Clerk of Petty
Sessions shall give security to the satisfaction of the Curator for the
performance of his duties. Such agents shall in all respects act in the
management, collection, and getting in of such property under the

40 direction of the Curator who shall not be answerable for any act or
omission of any such agent not in conformity with any such direction
or which shall not have happened by the said Curator’s own default or
neglect.

70. 78. The Curator shall take and retain the fees set out in the

45 Schedule hereto, and also a commission of five pounds per centum onall
moneys collected by him or by his agents, and shall pay such moeneys
fees and commission into the Treasury for the public uses of the
Colony after deducting therefrom all expenses and an allowance of not
exceeding three pounds per centum by way of commission to his

50 agents in respect of all moneys collected by them or through or by
reason of their agency.

71 74. The Court may on the application of the Curator grant to
the Curator an order to collect the estate of any deccased person
leaving real or personal estate within the jurisdiction of the Court

55 in any of the following cases—

() Where the person shall have died testate but leaving mno
executor or no executor who may be willing and capable of
acting in exccution of his will, and no widow or next of kin,
or no such person willing and capable as aforesaid resident

60 within the jurisdiction of the Court, or where he shall have

died

Successors to have
power of adminis-
trator de bonis non.

Proceedings by and
against Curator.

Curator’s agents.

As to fees and com-
mission.

Order to Curator to
collect.
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died intestate and leaving no widow or next of kin resident

within such jurisdiction willing and capable of acting as

aforesaid.

Where the person shall have died either testate or intestate

and probate or administration shall not have been applied for

within three months after the death of such person.

(1) Where the person shall by his will have appointed the
Curator to act.

(1v) Where the estate or any portion thereof is liable to waste, and
the executor appointed by the will or widow or lawful next
of kin shall be absent from the locality of the said estate
or is not known or has not been found, or shall request the
Curator in writing to apply for such order.

(v) Where the executors named in the will of the deceased have
renounced probate or all the persons primarily entitled to
administration have by writing filed in the office of the
Registrar declined to apply for administration.

(vi) Where the estate or any portion thereof is of a perishable
nature or is in danger of being lost or destroyed, or where
great expense may be incurred by reason of delay.

(vir) Where after the expiration of thirty days from the decease
of any person there is no reasonable probability of probate
or administration being obtained within the period of three
months from such decease.

25 Provided that the Court may in any case require the Curator to give
such notices or cite such persons or produce such evidence as it may
think fit before granting the order applied for or may make a tem-
porary order for collection and protection only or generally or limited
to a portion of the estate or otherwise. And—it—is—hereby—declared

30 that the provisions Jof this Act shall apply to the ad}ministration of the

(1r)

real estate within t
to the first day of
where those entitle
thereto prior to th
35 collect such estate
subject to any clai
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hundred and sixty-
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of the deceased to
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ne thousand eight
thereto.

three, would have been entitled

72 76. An ovder to collect the estate of any deceased person Efteet of order.
shall give to the Curator the same powers, rights, and obligations in
respect of such estate, except as hereby enacted, as he would have had

45 if administration had been granted to him as next of kin to such
person intestate; and all laws now or hereafter in force in reference to
the administration of the estates of deceased persons shall apply to
the administration of estates by the Curator.

3= 76. Notwithstanding any order which shall have heen made Probates and admin-

50 authorizing the Curator to collect under this Act the Court may
grant probate of the will or administration of the estate of such
deceased person to any person in such manner and subject to such
limitations or conditions as it shall think proper, but no application
for any such grant shall be made until seven days after notice in

55 writing of the intention to apply for the same shall have heen left at
the office of the Curator.

74 77. Tmmediatelyon the grant of any such probate or administra- Ou such grant
tion all the interest, powers, rights, and duties of the Curator (except
such rights as are conferred by this section) in regard to the estate of
the deceased person whose estate shall be affected by such grant, and

all

istrations may be
granted notwith-
alamlin.g :ippoinf-
ment of Curator,

Curator’s duties and
liabilities to cease,
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all liabilities of the Curator under any contract or agreement entered
into by him in relation to such estate or any part thereof shall cease,
and (subject to and on the allowance and payment of all money due
for the commission of the Curator as aforesaid and the necessary outlay,
b disbursements, costs, charges, and expenses in relation to such estate,

including all costs of appearing on the application for such probate or
letters of administration or rule and consequent thereon, and subject
also to the provisions of this section) such portion of the estate of
such deceased person as shall be left unadministered by the Curator,

10 and all rights and obligations of the Curator in respect thereof shall vest
in the executor or administrator obtaining such probate or administra-
tion. Provided always that nothing herein contained shall be held to
relieve the Curator from any ]1‘1b111tv in respect of his management of
the estate up to the time of such probate or administration.

15  ¥5: 78. Whenever it shall be made to appear to the Court that When thereis
there is reasonable ground to suppose that any person has died either [j;onhe ground to

believe that any
in or out of the jurisdiction of the Court intestate hut leaving property person has died out

within such jurisdiction the Court may order and empower the Curator B JHGICHER oF the
to collect and manage the estate of such person both real and personal, may obtain ovder to
20 and every such order shall be valid until revoked and shall empower inge & withou
1 strict legal proof of
the Curator to collect, manage, and administer the personal estate, and death.
enter upon and receive the rents and profits and otherwise manage the
real estate of such supposed deceased person, and to pay and discharge
the debts and liabilities of such person in like manner as if he were
25 certainly dead and the Curator had obtained an order to collect the
estate of such person under the preceding provisions. Provided that the
Curator shall not proceed to any distribution of the assets without an
order of the Court specially authorl/ln(p him to make such distribution.
76: 79. Within fourteen days after any order to collect shall have Notice of rule to be
30 been granted the Curator shall, unless the Court shall otherwise order, Prbited.
cause notice of the fact that such order has been granted to be pub-
lished twice in some daily newspaper published in the city of Sydney ;
and if the person of whose estate the Curator shall have been
appointed Curator did not reside in such city then also twice in some
35 newspaper published in the town or place where such person resided,
or if there shall be no newspaper published in such town or place then
twice in some newspaper circulating in or near to such town or place.
- 80. The Curator shall cause like notices to be published in Like notices to next
newxpapers published or circulating in the town or phce where the °f ki
40 next of kin are known or &upposul to reside, and in the case of
foreigners he shall give notice to the Consul of the country where the
next of kin are supposed to reside, if there shall be any such Consul
resident in Sydney, unless the Court shall in any case otherwise order.
78. 81. Any person interested as creditor, next of kin or otherwise Court to have
45 in the real or personal estate of any deceased person which the Curator Sgmery Jishdictish
has been ordered to collect may, on the neglect or refusal of the
Curator to do any act in relation to the administration of such estate
or on his doing or threatening to do any act in breach of his duty with
reference to the said estate, apply ex parte upon affidavit to the
50 Probate Judge in chambers for an order calling upon the Curator to
show cause upon a day not less than two days from the service of such
order upon him before the Court why he should not do or abstain
from doing such act, and for an interim order in the nature of an
injunction if warranted by the facts of the case; and any such order
55 may be granted subject to such conditions as to giving security for
costs as the Court may impose.
#9- 82. Upon the hoarm@ of any such complaint the Court may Applications how
receive proof of the matters in relation thereto orally or by affidavit, "
and may make such order thereon as the circumstances of the case
may
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may require and as to payment of costs by the complainant or by

the Curator personally or from the estate administered by him as in

his diseretion shall seem just, and such orders shall have the same

effect and be enforceable by the same process as if made by the Court
d sitting in equity in a suit between the parties to such complaint.

40: 83. In all cases where an order to collect shall have been made curator to act as the
or shall be made under this Act it shall be lawful for the Court on the Court shall direct.
petition of the Curator or any person interested in the estate to make
such orders touching the collection, sale, investment, and disposal of

10 the estate as to the Court shall seem meet.

81 84. In every case in which the estate of any deceased person ode of proceeding
shall be administered by the Curator under this Aet all disputes and wder this Act.
matters touching the collection, management, or administration of the
same within—the—provisions—of—this—Aet; and all claims and demands

15 thereon except as hereinafter provided shall be decided by the
Court on petition. Provided nevertheless that in any case in which it
shall appear to be not desirable that the matter in question should be
so decided the Court may direct such proceedings to be instituted as
shall appear proper for the due decision thereof.

20 82 85, The Curator shall at such times as he shall think fit cause payment of debs.
advertisementsto be published in the G'azette and such ethex public papers
newspapers as he shall deem expedient, calling upon the creditors of
the persons whose estates he shall have been ordered to administer to
come in and prove their debts before him, on or before a time to

25 be fixed in such notice. He may allow any claim which may be
made before him upon the affidavit of the claimant alone or where
he shall think fit to call for further evidence upon such further
cvidence as he shall require. Ie shall as soon after the expira-
tion of the time allowed for proof of debts as he conveniently can, pay

30 the debts proved if the whole thereof can be paid, and if not shall
declare and pay a dividend thereon ; and if he shall collect any further
assets after making such payment he shall in case any part of the
debts proved remain unpaid pay the same and any debts subsequently
proved before him (or a dividend thereon as the case may be), but such

35 debts as shall be subsequently proved shall first be paid a dividend in
proportion to their amount equal to the dividend paid to ereditors
having previously proved their debts.  After payment of all debts, fees,
and expenses incident to the collection, management, and administration
of such estate he shall pay over the residue to the personal representa-

40 tive if any of the intestate or testator (as the case may be) so soon
as such representative shall have been duly constituted.

83: 86. Adter If at the expiration of three calendar months from the Payment to relatives
time fixed by the advertisement for creditors to come in and prove their ™ P e
debts, # no debt shall be have been proved orno ereditor having proved

45 his debt shall remain unpaid, it shall be lawful for the Curator with
the approval of the Court to pay any sum not exceeding one hundred
pounds to any person claiming to be a party in distribution or to be
a legatee under a will without letters of administration having been
obtained or the will being proved, and upon such evidence of the right

50 or title of the party so claiming as the Court may under the circum-
stances deem sufficient.

84. The Curfator shall have the same right tjo require a release Discharge tjo Curator
and discharge upon| winding up any estate in his cjharge and handing °* Vindinglup cstate.
over the property wjhich may be in his hands to the|person or persons

55 entitled thereto as fany executor, administrator, or| any other trustee
now has in the like] circumstances.

85:
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85+ 87. The Curator shall make or cause to be made an inventory or P oA,
list of all the estates of the persons which he shall have been ordered
to administer, and shall retain the same in his office and shall keep an
account of all his receipts, payments, and dealings in every such estate,
5 and shall retain all letters received and copies of all letters written by
him and all deeds, papers, and writings of and relating to such estates,
and shall permit all persons to inspectand take copies of the same and
of all proceedings relating thereto at all reasonable hours, or shall
furnish office copies thereof on payment of the fees mentioned in the

10 Schedule hereto annexed. The Curator shall with due diligence sell or
mortgage such lands as he may be authorized to deal with and convert
into money all such other estate as shall not consist of money unless
otherwise ordered by the Court, and shall forthwith pay all moneys
received by him as such Curator into some Bank to be approved of by

15the Court and the Colonial Treasurer to the credit of an official
account to be operated on by him as such Curator.

86- 88. The receipts in writing of the said Curator for any moneys Receipt of Curator
payable to him under this Act shall be sufficient discharges for the suficient discharge.
same to the persons paying the same who shall not after wards be liable

20 for any misapplication thereof.

8% 89. The Curator shall in the months of January, April, July, and Quarterly returns to
October in every year transmit to the Colonial Treasurer a return of f(’;ﬁ;f‘ g
all moneys received and paid by him or any agent or agents for him '
during the three months unnmdntclv precoduw in 1cspoct of the

25 estates intrusted to him to collect, dhtmgulshmg the particular estate
in which the same have been so received or paid. And shall at
the same time furnish a separate and distinet return of all balances or
sums whatsoever then in his hands to the credit of each of such estates :

And shall keep proper books of account in reference thereto, which

30 shall once in every three months or oftener if necessary be examined
and passed by the Colonial Treasurer or some officer appointed by him
in that behalf.

88: 90. The Curator shall after the expiration of six months from The Curator to
the date of the order for collection of any estate invest all moneys ill‘l:ubltllli;)llt);t\\‘tttlt:

35 then standing to the credit of each such estate as the Court may bV months.
any general or special rule or order direct, and until and Slll)JeLt to
any such order or rule may be made in accordance with the rule for
the time being in force with reference to the investment of suitors
moneys under the charge or control of the Court of Equity.

40  89: 91. Neither the Curator nor any of his agents shall be personally Curator or his agents
liable to any person in respect of zoods or chattels in the possession (“lgtlg‘;‘ﬁ’lt‘h?‘]w‘ff’jl e
of any testator or intestate at the time of his death which shall be ance of their duties.
sold by the Curator or any such agent as the goods of such testator or
intestate, unless such Curator or agent shall know or have actual notice

45 before the sale that such goods or chattels were not in fact the property
of such testator or intestate, nor for any act done bond fide in the per-
formance of their duties respectively unless it shall be shown that such
act was done not only illegally but wilfully or with gross negligence.

: 90- 92. In case of any s sale by the Curator or his wcntq of woods OT Proceeds of property

50 chattels belonging in fact to any third person the amount realized b D oS ol
such sale thereof shall be paid over by him er—them to the owner upon
proof by him of such ownership, unless the same shall have been

.applied in the payment of the debts of the deceased or shall have been
distributed according to any will of the deceased or in the ordinary

55 course of administration whilst the said Curator or any such agent was
in ignorance, and without actual notice of the claim of such person to
the goods or chattels so sold. :

91. 98. If it shall appear on office found that any real estate vested Conveyance of
in the Curator has escheated to Her Majesty, the net proceeds of sale of sobeated lands pud

disposal of proceeds

3:4—C such of sale.
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such estate shall be paid by the Curator to the Colonial Treasurer and

be by him carried to the credit of the Consolidated Revenue Fund :

And the Curator’s conveyance of such real estate to the purchaser

thereof shall operate to pass the right, title, and interest of the deceased
5 intestate to such purchaser as in any other case.

92: 84. The Curator shall in the first week in January in each Payment to Colonial
year cause all sums of money which shall on the first day of that month ST
have been invested as aforesaid and lying to the credit of any intestate ’
estate under his control for the term of six years then next preceding

10 to be paid to the Colonial Treasurer for the public service of the Colony,
subject to the provisions hereinafter contained.

93: 95, It shall be lawful for the Court at any time upon the Parties entitled may
petition of any person claiming to be entitled to the said moneys so “PP'Y subsequently.
paid over to the Colonial Treasurer or any part thereof, and upon being

15 satisfied by affidavit or other sufficient evidence adduced in support
thereof that such person is so entitled to make an order for the
payment of such moneys or any portion thereof, but without interest
thercon from the time of payment to the Colonial Treasurer as afore-
said, and after deducting any costs and expenses which may have been

20 incurred by the Curator or otherwise in respect of such application; and
the Colonial Treasurer on being served with such order shall within a
reasonable time in that behalf pay the amount mentioned therein to
the person therein named, and the receipt of such person shall be a
suflicient voucher for such payment.

25 PART VII.
Procedure.

94- 86. Subject to any rules or orders to be made hereunder, and practice until
except where otherwise provided by this Act the practice of the Supreme e
Court in Probate Jurisdiction shall be regulated so far as the ecircum- ciisﬁfg.at e

30 stances of the case will admit by the practice of the Court in its
Equitable Jurisdiction.

99: 97. Subject to the rules and orders to be made hereunder, the Mode of taking
witnesses and where necessary the parties in all matters where their ﬁ;gid"“lcg'l s
attendance can be had shall be examined orally in open Court, whether ;, s b

35 the trial or proceeding be with or without a jury. Provided always
that by the permission of the Court in every case the parties may
verify their respective cases in whole or in part by affidavit, but
so that the deponent in every such affidavit shall on the application
of the opposite party be subject to be cross-examined by or on behalf

40 of such opposite party orally in open Court as aforesaid, and upon such-
cross-examination may be re-examined orally in open Court as afore-
said by or on behalf of the party by whom such affidavit was filed.

96: 98. Where a witness in any contested matter is out of the Court may issue
jurisdiction of the Court, or where by reason of his illness or otherwise S e g

45 the Court shall not think fit to enforce the attendance of the Wwitness tion of witnesscs
m open Court, it shall be lawful for the Court to order a com- B e
mission to issue for the examination of such witness on oath upon z; ¢ s,
interrogatories or otherwise, or if the witness be within the juris-
diction of the Court to order the examination of such witness on

50 oath upon interrogatories or otherwise hefore any officer of the said
Court or other person to be named in such order for the purpose; and
all the powers now vested in the Supreme Court in its equitable juris-
diction with reference to the issuing of commissions and ordering the
examination of witnesses and generally in connection therewith shall

55 extend to and be applicable to the Court in its probate jurisdiction.

9

R
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97 99. The Court may direct any question of fact arising in any questions of fact
suit or proceeding under this Act to be tried by a special or common 23 be directed to be
ury. or before a jury.

98: 100. When any question shall be so directed to be tried such £ 3

5 question shall be reduced into the form of an issue and shall be tried Qestion tobestated.
before the Probate Judge or one of the other Judges of the Supreme e
Court and a jury of four or twelve men at such time and place as the
Court may direct, and thereupon the matter shall proceed as in the case
of issues directed to be tried by the Court in its equitable jurisdiction.

10 99: 101. Any person considering himself aggrieved by any final or Appeal.
interlocutory decree or order of the Probate Judge may appeal there-
from to the full Court in the same way and with and subject to the
same powers, orders, rules, and regulations as are now in force with
reference to appeals from the decisions of the Primary Judge in Equity.

15 169: 102. The Probate Judge may on the application of any party or yudge may direct
at his own discretion, and on such terms (if any) as he shall think fif fo johesrine.
impose, direct a rehearing by the Full Court of any cause, petition, ki
motion, or matter before him ; and in such case it shall not be necessary
to give any notice of appeal, but nothing herein shall prejudice the

20 right of any party to appeal when the Judge shall not give any such
direction.

101 103. Any person may lodge with the registrar a caveat against Capat i)
any application for probate or administration at any time previous to 3.5, -
such probate or administration being granted; and every such caveat No. 427. 20.

25 shall set forth the name of the person lodging the same, and an address
within the city of Sydney at which notices may be served on him.

102; 104, In every case in which a caveat shall be lodged the Where a caveat
Court may upon motion on behalf of the person applying for probate g‘l%;doﬁfg;“;g?y
or administration supported by affidavits upon which if there had been z;, so.

30 no caveat, probate or administration would have been granted, make
an order nisi for the grant of probate or administration to the person
applying; and every such order shall name a time for showing causc
against the same, and the Court may enlarge such order from time to
time.

35 163: 105. Every such order nisi and every order enlarging the same Service of order nisi.
may be served on the caveator by delivering a copy of the same at the 1. 31.
address mentioned in his caveat.

104 108, If upon the day named in the order nisi or upon the day Proceeding where
to which such order shall have been enlarged the caveator do not s;‘;)?;”ror S

40 appear such order nisi may be made absolute upon an affidavit of 75, 39
service, but if the caveator appear the matter shall proceed as a contested
matter and be heard before the Probate Judge alone upon affidavit or
oral evidence or by a jury as the Court may direct.

105: 107. The Court shall have the like powers, jurisdiction, and powers of the Court

45 authority for requiring and enforcing the production of documents and to enforee orders.
the attendance of persons as witnesses and otherwise, and for punishing 20421 Vie..775.25.
persons failing, neglecting, or refusing to produce such documents, or
to appear or to be sworn or make affirmation or declaration, or to give
evidence, or guilty of contempt, and generally for the trial or determina-

50 tion of questions of fact, and for enforcing all orders, decrees, and judg-
ments made or given by the Court under this Act, and for the taxation
of costs, and otherwise in relation to the matters to be inquired into
and done under this Act or by or under the orders of the Court under
this Act as are or shall be by law vested in the Supreme Court in equity

b5 for such purposes in relation to any suit or matter depending in such
Court in equity.

106 108. The Court may on motion or petition or otherwise in a Order toproluceany
summary way whether any suit or other proceeding shall or shall not }Egi%ﬂi}&‘gﬁft

be pending in the Court with respect to any probate or administration, tary.

order Zb.s.26.
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order any person to produce and bring into the registry any paper or
writing, being or purporting to be testamentary or otherwise material
to the matter before the Court which may be shown to be in the
possession or under the control of such person, and if it be not shown
5that any such paper or writing is in the possession or under the
control of such person, but it shall appear that there are reasonable
grounds for believing that he has the knowledge of any such paper or
writing, the Court may direct such person to attend for the purpose of
being examined in open Court or upon interrogatories respecting the
10 same, and such person shall be bound to answer such questions or
interrogatories, and (if so ordered) to produce and bring in such paper or "
writing, and shall be subject to the like process of contempt in case ot g
default in not attending or in not answering such questions or interro-
gatories or not buncrmfp in such paper or writing as he would have
15 been subject to in case he had been a a party to a suit in the Court and
had made such default, and the eosts of any such motion, petition, or
other proceeding shall be in the discretion of the Court.
109. In all matters and proceedings under this Act every Attorney, &e.,
attorney, solicitor, and proctor of the Supreme Court of New South to have right of

20 Wales shall have the right of audience before the Probate Judge. ;‘;gﬁ:ﬁg%&fgie

PART VIIL.
General matters.
167 110. The Registrar, Commissioners of the Supreme Court, and Oaths.
Justices of the Peace of the Colony of New South Wales shall have
25 power to administer oaths under this Act.
108: 111. In all matters under this Act the question of costs and Costs.
how they shall be paid shall be in the discretion of the Court subject
to appeal as aforesaid.
109: 112. The Judges of the Supreme Court or any three of them, Rules.
30 may make general rules for regulating the times and form and mode Bauity Act, 1850.
of pmce.lulo, and generally the practice of the Court in respect of the
several matters to which this Aect relates, and for fixing the amount of
all fees and allowances to officers of the Court and solicitors in
reference to such matters, and otherwise for the effectual execution of
35 this Act and of the intention and object thereof ; and all such rules
and orders shall be published in the Gevernrent Gazelle and shall be
laid before both Iouses of Parliament within thirty days of their
being premuleated so published, or if Parliament be not then sitting,
within the like time after Parliament shall thereafter assemble for the ‘!
40 despatch of business. v

SCHEDULE. i i
B gids
For every order to administer where effects shall appear to be above £50.. 076
Where effects shall appear to be £50 or under—
5 For every order to pay money if £10 and under £20 ... s
If £20 and under £50 s 0
If £50 and under £100.. A 010" O
And on every £100 above the first QR 2" 16
For every common order 0:2 6
For every special order ... 05 0
For every office copy 6d. per folio.
On every audit of accounts including the direction to invest assets if the
amount which shall have been in the Curator’s hands be under £20 ... 0.: 5.0
If £20 and under £50 - ... Q. T 6
55 If £50 and under £100 .. 010 ©
For every £100 above the ﬂrst (s 82 00

Sydney : Charles Potter, Government Printer.--1890.

[1s. 3d.]
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An Act to consolidate and amend the law relating to Probate
and Letters of Administration, and to the succession to
Real Estate in cases of Intestacy, and for the preservation
and management of the estates of deceased persons.

HEREAS it is expedient to consolidate and amend the law Preamble.
relating to Probate and Letters of Administration, and to the
succession to Real Estate in cases of Intestacy, and to the collection,
management, and administration of the estates of deceased persons.
5 Be it therefore enacted by the Queen’s Most Excellent Majesty, by
and with the advice and consent of the Legislative Council and
Legislative Assembly of New South Wales in Parliament assembled,
and by the authority of the same, as follows :—
1. Inthe construction of this Act, unless the context be inconsis- Interpretation clause.

10 tent therewith, the following words and terms shall have and include

the meanings severally set opposite to them and hereby assigned :—

“ Administrator’ includes the Curator of Intestate Estates.
¢« Administration” includes all letters of administration of the real
and personal estate and effects of deceased persons whether
with or without the will annexed, and whether granted for
general, special, or limited purposes, also exemplification of
letters of administration or such other formal evidence of the
letters of administration purporting to be under the seal of a
Court of competent jurisdiction as shall in the opinion of the
Court be deemed sufficient, and orders to the Curator to collect.
351—A “The
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“The Court” means Supreme Court of New South Wales in its
Probate Jurisdiction, or the Probate J udge. =

“ Governor” means Governor, with the advice of the Executiv
Counecil.

b “ Probate” includes “ Exemplification of probate’ or any other
formal document purporting to be under the seal of a Court
of competent jurisdiction which shall in the opinion of the
Court be deemed sufficient,.

“ Probate Judge” means the Judge for the time being authorized

10 to administer this Act, or any Judge acting as such.

“ Real Estate ” shall include lands held under building leases or
any lease for twenty-one years and upwards.

“ Will >—Testament and all other testamentary instruments of
which probate may now be granted.

15 2. The following Statutes are hereby repealed, that is to say, Repeal.
first Victoria number four, eleventh Victoria number twenty-four,
thirteenth Victoria number forty-four, fifteenth Victoria number eight,
twenty-sixth Victoria number twenty, forty-fifth Victoria number two,
but such repeal shall not affect any proceeding commenced under the

20 said Acts or any of them prior to the passing of this Act, and so far
as the Act twenty-sixth Victoria number twenty is concerned the
provisions of the said Act shall be applied to the case of any person
who shall have died prior to the passing of this Act.

3. This Act shall be divided into Parts, viz. :— Division of Act.

25 PART I.—Jurisdiction of the Supreme Court in testamentary
causes, and appointment of officers.

PART II.—Probate.
PART IIL.—dAdministration and distribution of Intestate Estates.
PART IV.—Probate and Administration generally.

30 PART V.—Foreign Probates and Letters of Administration.
PART VI.—CQurator of Intestate Estales.
PART VIL.—Procedure.
PART VIIL.— General matters.

and may be cited as the ¢ Probate Act of 1890.”

3b PART 1.

Jurisdiction of the Supreme Court in Probate Jurisdiction, and
appointment of Officers.
4. The jurisdiction and authority heretofore vested in or Jurisdiction of
exercised by the Supreme Court or by the Primary Judge in Equity in f:l}’s‘;esn;‘;sf;’;ffn;:ry
40 respect of the estates of deceased persons shall be vested in an
exercised by the Supreme Court in Probate Jurisdiction and by the
Primary Judge in Equity or such other Judge as may from time to
time be permanently or temporarily appointed in that behalf by the
Governor under the title of the Probate Judge or by any Judge of the
45 Supreme Court acting for the said Probate Judge during his illness or
absence or at his request.
5. The Probate Judge may sit with the assistance of any Judge Other Judges may
or Judges of the Supreme Court who at his request may consent to }‘ﬁd“g'f'h S
attend for that purpose. Provided that where three Judges so sit the 20 & 21 Vie, . 77
50 judgment of the majority, and where only two Judges so sit their 3+
unanimous judgment shall respectively be taken to be the judgment

of the Full Court.
6.
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6. The Probate Judge may hear in Chambers such part of the Judge may sit in
business under this Act as can in his opinion be so heard with advan- s o h
tage to the suitors, and shall when so sitting have and exercise the ss. 3, 5.
same powers and jurisdiction as if in Court. Provided that the Judge
b while sitting in Chambers may adjourn for hearing in Court or when
sitting in Court may adjourn for hearing in Chambers any case before
him which he may think would be better heard in Court or Chambers
as the case may be.
7. The Governor may appoint some fit and proper person to be Appointment of
10 the Registrar and if thought expedient Deputy Registrar of the Fesistrr
Probate Jurisdiction of the Supreme Court; and such Registrar shall,
subject to any rules to be made hereunder for his future guidance and
direction, perform such duties as have heretofore been performed by
the Prothonotary of the Supreme Court in reference to proceedings
15 in the Ecclesiastical Jurisdiction of the Court and by the Ecclesiastical
Clerk of the Supreme Court, and such other duties as may be pre-
seribed by rule of Court or directed by the Probate Judge, and during
his illness or absence the Probate Judge may authorize any Officer of
the Supreme Court to act as Registrar,
20 8. The Governor may appoint some fit and proper person to be Curator.
Curator and if necessary Deputy Curator of Intestate Estates ; and the
present Curator of Intestate Estates shall be considered to have been
appointed hereunder, and shall have, perform, and exercise all the
powers, duties, and authorities by this Act conferred on the Curator,
25 and such Curator of Intestate Estates may be suspended or removed
from office by the Governor.
9. During the illness or absence of the Curator the Probate Appointment of
Judge may appoint some fit person to discharge the duties of the temporary Curator,
Curator upon his giving such security as the Judge may direct ; and Security.
30 such person shall during such illness or absence act in the stead of the
~Curator, and sign and execute in his name all such documents as may
require his signature or execution, and do, perform, and discharge all
other acts, deeds, and duties pertaining to the office of Curator.
10. The Court shall have jurisdiction to grant probate of the Frfbate of Mmiti
35 will or administration of the estate of any deceased person leaving gii,ii’;’d‘?,‘f‘ie.‘i 5B

property, whether real or personal, within the Colony of New South personal estate.
Wales. Vict. Act No. 427 s. b,

11. The Court may if it shall think fit grant probate to one or Probate to one or
more of the executors named in any will, reserving leave to the other SecEvinE Toaet

40 or others who have not renounced to come in and apply for probate at others to prove

some future date. subsequently.

12. It shall be lawful for the Judges of the Supreme Court, by Certain matters may
rule of Court in that behalf made, to delegate to the Master in Equity i A g 2 8
or Registrar the powers of the Court in and about the granting of
45 probates and administration of estate not exceeding one thousand
pounds in value where no contention has arisen, and also in and about
the passing of the accounts of trustees, executors, and administrators,
save in respect of the award of commission thereon. Provided that
such Master or Registrar shall where any party interested shall so
50 desire and in cases of doubt or difficulty refer the matter to the
Probate Judge, and provided that no such administration shall empower
the administrator to sell, mortgage, lease, or otherwise deal with the
real estate of the intestate unless such real estate shall be sworn to
be of a less value than one hundred pounds, and the Master or
95 Registrar shall think fit to make a special order in that behalf, which
he is hereby authorized to do.
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PART 11
Probate.

13. Upon the grant of probate of the will of any deceased Real estato to vest

person after the commencement of this Act, all the real estate whether g
5 held by him beneficially or in trust shall vest as from the death of No.427s.6.

such person in the executor to whom such probate shall be granted

for all the estate therein of such person, and if there shall be more

than one such executor shall vest in them as joint tenants in the same

way as personal estate now vests.

10 14. The real estate of every deceased person shall be assets in Real estate to be
the hands of his executor to whom probate shall have been granted g P
for the payment of all duties and fees and for the payment of hise Geo. IV cap. 33
debts in the ordinary course of administration, and it shall be lawful® 143
for such executor for purposes of administration to sell or mortgage

15 such real estate with or without a power of sale and to convey the
same to a purchaser in as full and effectual a manner in law as the
testator of such executor could have done in his lifetime.

15. In all suits in Equity concerning the real estate of a In suits executor or
deceased person, his executor or administrator shall represent his real jomisiror e

20 estate and the persons interested therein in the same manner and 1o vie. Act.
the same extent as in suits concerning personal estate the executor or No.407s.8.
administrator represents such estate and the persons interested therein.

16. Subject to the provisions of this Act the real estate of every Real estate to be
deceased person devising such estate by his will shall be held by the ke upon trusts of

925 executor of such person according to the trusts and dispositions of , g,
such will.

17. The executor of any deceased person shall have the same Executor to have
rights and be subject to the same duties with respect to the real estate ;2;’;",,;’5:‘:15%;,:2,]3
of such person that executors heretofore have had or been subject to estate.

30 with reference to personal assets. Tb. . 10.

18. The probate of any will or letters of administration with Probate tobe
the will annexed hereafter to be granted shall be evidence of the due :Z;‘ti’r’f]‘fn‘g,:fll
execution of such will upon all questions concerning real estate in the estate.
same manner and to the same extent as heretofore concerning personalZé- s 11.

35 estate, and the copy attached or annexed to such probate or letters
of administration purporting to be a copy of the will in respect of
which probate or letters of administration have been so granted shall
be primd facie evidence of the contents of such will, and every
probate or administration shall be primd facie evidence of the death

40 and the date of the death of the testator or intestate.

19. There shall be one place of deposit under the control of the Place of original
Court at such place in Sydney as the Governor may by notice in the ;'(;us' Sl
Gazette direct in which all the original wills brought into the Court or of ;. 66, e
which probate or administration with the will annexed is granted under

45 this Act, and such other documents as the Probate Judge may direct
shall be deposited and preserved and the same may be inspected under
the control of the Court and subject to the rules and regulations to be
made hereunder ; and until any such direction as aforesaid such wills
and other documents shall be deposited and kept in the places and

50 manner at the present time set apart and used in that behalf.

20. An official copy of the whole or any part of a will or an Official copy of whole
official certificate of the grant of any letters of administration may be vt aatamd
obtained from the Registrar or custodian on the payment of the fees 1. . 69.
fixed for the same by the rules and regulations now or hereafter to be

55 in force in that behalf.

21.
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921. Any person residing in New South ‘Wales may deposit in Wil may be
the office of the Registrar-General his will enclosed in a8 sealed oposited in the
envelope or cover endorsed with the full name, description, and the then Registrar-General
address of the testator or other means of ready identification, and. alsn g taer in s

5 the names in full with descriptions and addresses of the executors vic. Act No. 213
named therein, and such will shall unless previously required to be s 201.
given up by the testator remain in the said office in the custody of
the Registrar-General until the death of the testator, and upon his
death the Registrar-General shall deliver the same after examination
10 to either of the executors named in the said will, or in case of doubt to
such person as the Supreme Court or any Judge thereof may direct; vict. Act No. 230]
and no probate of any will not so deposited and no administration in s. 14
any case shall be granted unless the application be supported by an
affidavit that a search has been made in the proper office for a will of
15 the deceased, and stating whether any such will remains deposited with

the officer for the time being authorized to have the custody of deposited
wills, or by a certificate from the Registrar-General to the like effect.

PART III.
Administration and Distribution of Intestate Lstates.

20 99. The practice and proceedings hitherto in force with reference Practice as to grant-
to granting administration of the personal estate of an intestate shall, ;‘;iffﬁ‘;‘:ﬁ:{j’;ﬁ“ i
save as hereby altered and subject to the rules and orders to be estate.
made hereunder, be applicable to administration granted hereunder and
so far as may be to administration of real estate, and administration of

95 both real and personal estate may be granted in and by the same letters.

93. The Court may grant administration of the estate of an o whom adminis-
intestate person to the husband or widow or to one or more of the next retionmay be
of kin of the deceased person or to the husband or widow conjointly &
with one or more of the next of kin. Provided that any person to whom

30 administration shall be granted shall be of the full age of twenty-one
years. Andin case there shall be no such person who shall be qualified
as aforesaid, or who being so qualified shall be in the opinion of the
Court fit to be so trusted, or who shall when duly cited appear and pray
for administration, then administration may be granted to any person

35 or persons whether creditors or not of the deceased that the Court shall
think fit.

924. BEvery administration heretofore oranted to any husband in validation of
respect of the estate of his deceased wife or to any widow in respect of dministration here-
the estate of her deceased husband shall be deemed to be and to have obetin chees;

40 been valid to all intents and purposes, anything in the Charter of
Justice to the contrary notwithstanding.

95. Every person to whom a grant of administration shall be Administration bond
made shall, previous to the issue of such administration, execute a bond ;%Eg (f";f‘{,‘fcd'c -
to Her Majesty and her successors with one or more surety or sureties . 81. P

45 conditioned forduly collecting, getting in,and administering the personal
estate or real and personal estate of the deceased, which bond shall be
in such form as the Court shall by rule direct, and in the meantime
shall be in the form heretofore in use. Provided that it shall not be
necessary for the Curator or for any person obtaining administration

50 to the use or for the benefit of Her Majesty to execute any such bond.

96. Such bond shall be in a penalty equal to the amount under Amount of penalty in
which the property of the deceased shall be sworn, but T e e
may in any case dispense with the bond or with one or both of the™
sureties, or direct that such penalty shall be reduced in amount, and

55 may also if it shall think fit direct that more bonds than one shall be

given
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given so as to limit the liability of any surety to such amount as the

Court shall think reasonable, and may in place of such bond accept the

security of any incorporated company or guarantee society approved of

by the Court in such form and under such regulations as the Court
5 shall by rule direct.

27. The Court may at any time upon the motion of aNY Administration may
person interested in the estate revoke the administration already be revoked gl
granted or order the administrator to execute a further hond in such "¢ eduired:
sum and within such time as may seem right with or without sureties

10 as aforesaid, and upon default remove the administrator and appoint
an administrator de bonis non in his place, with power to sue or be sued
upon any contract made by the removed administrator.

28. The Court may on application made on motion in a orer may be made
summary way and on being satisfied that the condition of any bond = fsgg;f*gigogdw

15 given hereunder has been broken order the Curator to assign the same g, g3, -
to some person to be named in such order, and such person, his
executors or administrators shall thereupon be entitled to sue upon
the said bond in his or their own name or names as if the same had
been originally given to him, and shall be entitled to recover thereon
20 as trustee for all persons interested the full amount recoverable in
respect of any breach of the condition of the said bond.

29. All real estate which any person shall hereafter die seised or Lands of intestate or
possessed of or entitled to in the Colony of New South Wales intestate Rt in
shall pass to and become vested in the administrator of the estate of Curator in trust for

25 such person as from the death of such person for his estate therein, or in pext of kin,
the case of a partial intestacy to and in the executor named in the will,
or toand in the administrator with the will annexed, and such adminis-
trator, or in the case of partial intestacy the executor or administrator Vict. ActNo. 230s.8,
with the will annexed, as the case may be, shall hold the said real
30 estate upon trust for payment of the debts of the deceased, and subject
thereto on trust for and as if the same had been devised to the same
persons as tenants in common as would be entitled in the case of personal
property, excepting only as mentioned in the next succeeding section.
30. Any husband or wife shall be entitled on the death of the Husband’s interest
35 other intestate to the same share in the real or personal estate of the $O S ot and
other as a wife is now by law entitled to in the personal estate of an v, i 0. 4976.9.
intestate husband predeceasing her, and no estate by courtesy or right Queensland 41 Vie.
of dower or any equivalent estate shall arise after the passing of this gg',ffwi;}f;
Act out of any real estate. Provided that any husband or widow so courtesy title.
40 entitled to share in real estate shall be bound to accept the value
thereof in lieu of partition if so desired by all the persons entitled
jointly with him or her.

31. All real estate held by any person in trust or by way of Lands held in trust

mortgage passing under this Act shall as from the death of such person g i
45 intestate vest in the administrator for all the estate therein of such
person subject to the trusts and equities affecting the same.

32. No real estate of which administration has been granted Lands not to be sold
under this Act shall be sold or mortgaged or leased for a Jonger SO wRENR Skt or
than three years by the administrator without the consent of all Persons Queensland

50 beneficially interested or the order of the Court in that behalf which 41 Vie. No. 24 s. 24.
may impose such conditions as it shall think fit, subject however to
appeal as herein provided.
33. The Court may upon the petition of the administrator, or Court may make
in case of partial intestacy the executor, or the administrator with the ;I;"?f‘l °;der2'0 :
55 will annexed, or of any person beneficially interested, and after such "™ #**%
previous notice to other parties and inquiry as shall seem fit, order and
direct the course of proceedings which shall be taken in regard to the
time and mode of sale of any such real estate as aforesaid, the letting
and management thereof until sale, the application for maintenance
or
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or advancement or otherwise of shares or income of shares of infants,
the expediency and mode of effecting a partition if applied for, and
generally in regard to the administration of the real estate for the
greatest advantage of all persons interested.

5 34. In any case wherein upon such inquiry the Court shall be Court may order
satisfied that a partition of such real estate or any part thereof it R
would be advantageous to the parties interested therein, it shall RTY
be lawful for such Court to appoint one or more arbitrators
to effect such partition. And the report and final award of the

10 arbitrators setting forth particulars of the land allotted to each
party interested shall when signed by them and confirmed by
the order of the Court and when also registered in the office of the
Registrar-General be effectual without the necessity of any further
conveyance to vest in each allottee the land so allotted, and an office

15 copy of such award so signed, confirmed, and registered as aforesaid
shall for all purposes be equivalent to an indenture of conveyance
to each allottee of the lands allotted as aforesaid. And in the
case of land subject to the provisions of the “Real Property Act”
each such allottee shall be entitled to have issued to him a certificate

20 of title for theland soallotted to him. And if such allotment be made
subject to the charge of any money payable to any other party
interested for equalizing the partition such charge shall take effect
according to the terms and conditions in regard to time and mode of
payment and otherwise which shall be expressed in such award without

25 the necessity of any further instrument heing made or executed. And
in the case of land subject to the provisions of the Real Property
Act the certificate of title shall issue, subject to such charge unless
such charge shall be satisfied.

35. No personal representative shall be required against his personal ;

30 own consent to continue the duty of a trustee by managing the representative nob
property during an enforced suspension of sale but shall be entitled to act against their
upon such suspension being ordered to relinquish his trust to such °w» consent.
person as the Court may appoint. Lot

PART IV,
35 Probate and Administration generally.

36. From and after the decease of any person dying intestate Property of intestate
and until letters of administration or an order to collect shall be granted fo vest in Chief
in respect of his estate the real and personal estate of such deceased 21 & 25 Vie. c. 95
person shall be deemed to be vested in the Chief Justice of New s 19.
40 South Wales, or if there shall be no Chief Justice then in the senior
' Puisne Judge for the time being in the same manner and to the same
extent as aforetime the personal estate and effects vested in the
Ordinary in England.
87. Where any person after the commencement of this Act Exccutor renouncing
. 45 renounces probate of the will of which he is appointed executor or one g:"fﬁi;;eﬁ‘;fnzct;"i
of the executors, and whenever an executor appointed in a will survives citation to bo treated
the testator but dies without having taken probate, and whenever an go ¥ he hag
executor named in a will is personally cited to take probate and does 21 and 22 Vie. o. 95
not appear to such citation the right of such person in respect of the . 16.
50 executorship shall wholly cease, and the representation to the testator
and the administration of his effects shall without any further renun-
ciation go, devolve, and be committed in like manner as if such person

had not been appointed executor.

38,
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38. Where an infant is sole executor, administration with the wpere an infant is
will annexed may be granted to the guardian of such infant or tosleexceutoradminie
such other person as the Court shall think fit, until such infant shall {f,“ﬁ;‘;“gﬁfaﬁ’;f;a;fd

have attained the full age of twenty-one years, with or without full 33 Geo. 11T c. 87
5 or limited powers to act in the premises until probate shall have been ® 6
granted to the said.executor or administration to some other person.

39. The person to whom such administration shall be granted wuo shall have the
shall have the same powers vested in him as an administrator by ssme power as where
virtue of an administration granted to him durante minore @tate of ;‘1;’;;;‘3'5;2“,’33,:’

10 the next of kin. minorefai‘t.ate of the

40. When any person named as executor, or any husband or B
widow or the next of kin entitled to probate or administration shall be probate or adminis-
out of the jurisdiction but shall have some person within the jurisdic- fration tobe - o
tion of the Court appointed under power of attorney to act for him or certain iy

15 her respectively, administration may be granted to such attorney, but on
behalf of the person entitled thereto and on such terms and conditions
as the Court shall think fit.

41. Pending any suit touching the validity of the will of any aaministration pen-
deceased person or for obtaining, recalling, or revoking any probate or dente lLite and

90 any grant of administration, or during a contested right to administra- o 2 fivkdn Uy
tion, the Court may if it shall think fit appoint an administrator of the ss. 70,71.
personal estate and the same or any other person to be receiver of the
real estate of any deceased person with such full or limited powers
and with or without a bond or sureties as the Court may think right,

95 and may make such orders for the remuneration of such administrator
or receiver out of the personal and real estate of the deceased as it
may think right.

42. Where a person shall die wholly or partially intestate or power as to appoint

leaving a will but without having appointed an executor thereof, or an ment of adminis-
50 executor willing and competent to take probate, or where the executor ;rb&t:r,, 3
shall be resident out of the Colony the Court may if it shall think it
necessary or convenient in any such case appoint some person to be
the administrator of the estate of the deceased or of any part thereof
upon his giving such security (ifany) as the Court shall direct, and
35 every such administration may be limited as the Court shall think fit.

43. In any case where the executor named in a will shall neglect proceeding where
or refuse to prove the same or to renounce probate thereof within six executor neglect to
weeks from the death of the testator or from the time of such executor iy
attaining the age of twenty-one years after a grant durante minore

40 @tate, or where the executor is unknown or cannot be found the Court
may upon the application of any person interested in the estate or of
the Curator or of any creditor of the testator grant an order nisi calling
upon the executor to show cause why probate of the said will should
not be granted to such executor, or in the alternative why administration

45 with such will annexed should not be granted to the applicant, and upon
affidavit of service or of sufficient reasons for non-service of such order
if the executor do not appear, or upon cause being shown it shall be
lawful for the Court to make such order thereon for the administration
of the estate and to make such order as to costs as shall appear just.

50 44. Tf at the expiration of six calendar months from the death 1 executor or
of any person the executor to whom probate of the will or the sminispaar Qg
administrator to whom administration of the estate and effects of such idminis?mtorpmay
deceased person shall have been granted is then residing out of the 3: ppoiaied
jurisdiction, the Court may upon the application of any creditor, legatee, ™™

55 or next of kin grant to such creditor, legatee, or next of kin so applying
special letters of administration of such deceased person, nevertheless
to cease upon the return of the lawful executor or administrator within
the jurisdiction of the said Court, and an order being made for the
rescission thereof as hereinafter mentioned.

45,
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45. The person applying for any such special grant as aforesaid Special administrator
shall in addition to the oath usually taken by administrators make oy
oath that the executor or administrator of such deceased person is z.
resident out of the jurisdiction of the Court and that the applicant is

b thereby delayed in recovering or obtaining payment of moneys or the
possession of goods and chattels to which he is by law entitled or that
the estate is liable to loss or waste.

46. On the return within the jurisdiction of the Court of the On return of
executor or administrator to whom probate or administration shall gg‘g,‘;,’:;i;;‘::g;“g;;;;m

10 originally have been granted such executor or administrator may apply administration to be
to the Court by petition to rescind such special grant of administration, S
and the Court on the hearing of such petition upon being satisfied
that such executor or administrator bond fide intends to remain within
the jurisdiction of the Court until the estate of the deceased has been
15 duly administered may make an order to rescind such special grant
of administration upon such terms and conditions as to security, costs,
or otherwise as to the Court may seem reasonable.

47. Upon any order being made by the Court for the rescission On order being made

of any grant of special administration as aforesaid the special admini- B i on spocial
90 strator shall be bound duly to account to the original executor or account and pay

administrator and to pay over all moneys reccived by him as such 7% ™™

special administrator, and then remaining in his hands undisposed of, ~

as the Court may order.

48. If such executor or administrator shall neglect to apply for Original executor or

95 an order for the rescission of such special administration he shall, :{;ﬁtﬁﬁﬁﬁ‘?ﬁ%ﬁ.ﬁf 5

notwithstanding that such special administration remains unrescinded, adm,in(ifgation not

be liable to answer and make good all claims and demands against the 7,

estate of the deceased to the extent of the assets which have come to

his hands or which might have come to his hands but for his wilful
30 neglect or default including the neglect herein mentioned.

49. Where before the revocation of any ordinary or temporary Revocation of
administration or the rescission of any special administration as afore- ;‘;’Qlt’gr;:gjffﬁg‘f
said, any proceedings at law or in equity have been commenced by actions or'suits.
or against any administrator so appointed, the Court in which such 20 & 21 Vic. c. 77

35 proceedings are pending may order that a suggestion be made upon ™ o
the record of the revocation or rescission of such administration and
of the grant of probate or administration which shall have been made
consequent thereon, and thereupon the proceedings shall be continued
in the name of the new or original executor or administrator in like

40 manner as if the proceedings had been originally commenced by or
against such new or original executor or administrator, but subject to
such conditions and variations if any as such Court may direct.

50. In the administration of the estate of every person who Al specialty and
shall die after the passing of this Act no debt or liability of such person :;“‘Sﬂig"i‘;“;‘“‘(fxﬁeb“

45 shall be entitled to any priority or preference by reason merely that degree.
the same is secured by or arises under a bond, deed, or other instrument #2 and 33 Vic. cap.
under seal or is otherwise made or constituted a specialty debt or is
due to an executor or administrator, but all the creditors of such
person as well specialty as simple contract shall be treated as standing

50in equal degree and be paid accordingly out of the assets of such
deceased person whether such assets are legal or equitable, any statute
or law to the contrary notwithstanding. Provided always that this
Act shall not prejudice or affect any mortgage, lien, charge, or other
security which any creditor may hold or be entitled to for payment of

55 his debt.

51. Where any probate or administration is revoked or rescinded Payments under
under this Act all payments &ond. fide made to any executor or adminis- Jqred e or

trator under such probate or administration before the revocation or valid.
rescission thereof shall be a legal discharge to the person making the Z5.s.77.

345—B same,
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same, and the executor or administrator who shall have acted under
any such revoked or rescinded probate or administration may retain
and reimburse himself or shall be entitled to be reimbursed in respect
of any payments made by him which the person to whom probate or
5 administration shall be afterwards or was originally granted might
have lawfully made.
52. All persons and corporations making or permitting to be Persons &e. making

. 3 P ; 5 s :. Ppayments upon ’
made any payment or tx ansfer bond fide upon any probate or adminis- 2% C manted for
tration or order granted in respect of the estate of any deceased estate of deceased '
10 person under the authority of this Act shall be indemnified and Ponte ™

protected in so doing notwithstanding any defect or circumstance s, . 7s.
whatsoever affecting the validity of such probate or letters of adminis-
tration or order not then known to such persons or corporations.

53. Every person to whom probate or administration shall be Executor or

15 granted shall file an inventory of the estate of the deceased and pass 2emristrator to pass
his accounts relating thereto within such time and in such manner as
may be fixed by any rule or order under this Act or as the Court
may specially order, and until then in accordance with the rules
hitherto in force: And shall be subject to any special order that

20 the Court may on the motion of any person interested make as to the
production and verification of his accounts, but no such passing of
accounts shall affect the rights of parties to dispute the same other
than the applicant.

54. It shall be lawful for the Court to allow out of the assets Executors &e.

25 of any deceased person to his executor, administrator, or trustee for 12y be aliowed
the time being in passing his accounts, such commission or percentage
for his pains and trouble as shall be just and reasonable, and subject to
such notices if any as he may direct. No such allowance shall be
made to any executor, administrator, or trustee who shall neglect or

30 omit without good reason or a special order of a Judge to pass his
accounts pursuant to any general or special rule or order of the
Court.

55. The Registrar shall cause entries to be made in a book t0 Registrar to keep
be kept for that purpose of all grants of probate and administration, recordof probates, &e.

35 and of the filing, passing, and allowance of the accounts of all executors
and administrators, and of any special order extending the time for
passing such accounts; and such book shall set forth the dates of such
grants, the names of the testators or intestates, the place and time of
death, the names and description of the executors or administrators, the

40 sworn value of the estates, and the dates of the filing, passing allowance
of, and special orders with reference to the said accounts.

56. In case any such executor or administrator shall neglect to 1f accounts not
file such inventory or to pass such accounts as aforesaid for the space xhibited Registrar
of one calendar month after the expiration of the period fixed it shall trator before Judge

45 be the duty of the Registrar to cause such executor or administrator ;;;E’;y Titiog
to be notified of such neglect, and in case of further neglect for the ‘
period of one calendar month he shall cause him to be summoned
before the Court to show cause why he should not be ordered to file
such inventory or to exhibit such account to the Court forthwith.

50 And if such executor or administrator shall not within the prescribed
time or within such further time as shall be allowed him by a Judge,
file, pass, or exhibit such inventory or account in manner aforesaid
he shall be liable to attachment in accordance with the practice of
the Court of Equity.

55 57. Proceedings being taken under the last preceding clause Proceedings under
shall not prejudice the right to proceed against the executor or ;‘fg;gﬁ;";ﬁgﬁe‘d"i“gs
administrator for an account and administration or prevent the Court on bond.
from ordering the assignment of the bond to any person with a
view of enforcing the penalty thereof as hereinbefore mentioned.

g

H8.
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58. The Court may make such order with reference to the i .
distribution or application of any moneys which the executor or of ,;f,::ysoinl;’;ﬁ,
administrator or Curator may have in hand or as to the residue of the of executor &e.
estate as it may think fit. Provided that no final order for distribu-

5 tion shall be made except upon notice to all the parties entitled.

59. Any decree in Equity in an administration suit shall bind Decree in Equity
the parties, and be of the same force and effect to all intents and **! R imatiac
purposes as if an order to the same effect had been made in the

Probate Jurisdiction.

PART V.
Foreign Probates and Letters of Administration.

60. When any probate or letters of administration to be granted EYoNg s i
by any Court of competent jurisdiction in any portion of Her guedinsther.

Majesty’s Dominions shall be produced to and a copy thereof deposited Colonies or the
15 with the Registrar by any person being the executor or administrator s vilg ) migey
therein named, or by any person duly authorized by power of attorney granted to New
in that behalf under the hand and seal of such executor or administrator, 53;?,2335:;?“
such probate or letters of administration may be sealed with the seal 8. A. Act.
of the Court, and shall when so sealed have the like force and effect
20 and have the same operation in New South Wales, and every executor
and administrator thereunder shall perform the same duties and be
subject to the same liabilities as if such probate or letters of adminis-
tration had been originally granted by the Supreme Court of New
South Wales in its Probate Jurisdiction. Provided always that the
25 Court may on application in that behalf require any such executor or
person authorized as aforesaid to give security for the due administration
of the estate in respect of matters or claims within the Colony.
61. The seal of the Court shall not be affixed to any such probate Seal not to be affixed
or letters of administration until all such probate, stamp, and other tll duty is paid.
30 duties if any have been paid as would have been payable if such o
probate or letters of administration had been originally granted by the
Supreme Court of New South Wales, and further such letters of And as to adminis-
administration shall not be so sealed until such bond has been entered fration, tll bond is
into as would have been required if such letters had been originally
35 granted by the last-mentioned Supreme Court.

62. Every such executor or administrator as last aforesaid, and Every executor &e.
every executor or administrator appointed under this Act shall be ;g‘;ﬁjgg';‘;j;wdm“
deemed to be resident within the Colony of New South Wales, and where
not actually so resident he shall before the issue or sealing of any probate

40 or administration file with the Registrar an address within the city of
Sydney at which notices and processes may be served upon him, and
all services at such registered address shall be deemed personal service.

63. Any person may lodge a caveat against the sealing of any Caveat.
such probate or letters of administration, and such caveat shall have

45 the same effect and shall be dealt with in the same manner as a caveat
against the grant of probate or administration.

64. The seal of the Court shall not be affixed as aforesaid Notice of intention
except upon an affidavit that notice of the intention to apply in that to *Pply:
behalf has been published twice in one or more Sydney daily news-

50 papers fourteen days before the making of such affidavit, and that no
caveat has been lodged in respect thereof up to the morning of such
application.

65. The above provision as to sealing shall not apply to any Not to apply to

Public Officer or to the Curator of Intestate Estates. gl‘;l‘_’;igfmc“ or

PART
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PART VI.
Curator of Intestate Estates.

66. The Curator shall before entering upon the duties of his
office give security to Her Majesty and her successors to the satisfaction
5 of the Colonial Treasurer for the collection and due payment of and
accounting for all moneys which shall come to his hands by virtue of
his office. Provided that any surety found by him may withdraw from
any future liability by giving the Colonial Treasurer three months
written notice of his desire so to do, but such withdrawal shall not
10 affect his liability for any breach which may have occurred prior to the
date of actual withdrawal.

67. On the death, resignation, or removal of such Curator or of
the successor in office of any such Curator, the successor of the Curator
so dying, resigning, or removed shall immediately on his appointment

15 and by virtue thereof become administrator of all the real and per-
sonal of every such deceased person as hereinafter mentioned left
unadministered by any predecessor. And every such successor shall
immediately upon his appointment and by virtue thereof become
entitled to the possession of all books, accounts, letters, papers, and

920 documents of every description used by or in the possession or under
the control of any predecessor relating to any estate administered by
him or to the office of Curator.

68. In all legal proceedings it shall not be necessary for the
Curator or those suing him to prove his general authority to act as

25 Curator, but only to prove the order to collect in the specific estate to
which the proceedings relate. Whenever the office of Curator shall
become vacant by death, resignation, or removal from office or other-
wise and another person shall be appointed to the vacancy so created
any action or proceeding which may have been taken as aforesaid shall

30 not abate but shall be continued by or against the person so appointed
as such Curator, and no fresh order to collect shall be necessary.

69. The Curator may appoint any persons he may think fit to
act as his agents for the purpose of administering all estates in his
hands, and the clerks to the several Benches of Magistrates within

35 the Colony shall at his request act as such agents within their
respective districts. Every such agent not being a Clerk of Petty
Sessions shall give security to the satisfaction of the Curator for the
performance of his duties. Such agents shall in all respects act in the
management, collection, and getting in of such property under the

40 dirvection of the Curator who shall not be answerable for any act or
omission of any such agent not in conformity with any such direction
or which shall not have happened by the said Curator’s own default or
neglect.

° 70. The Curator shall take and retain the fees set out in the

45 Schedule hereto and also a commission of five pounds per centum on all
moneys collected by him or by his agents and shall pay such moneys
into the Treasury for the public uses of the Colony after deducting
therefrom all expenses and an allowance of mnot exceeding three
pounds per centum by way of commission to his agents in respect of

50 all moneys collected by them or through or by reason of their agency.

71. The Court may on the application of the Curator grant to
the Curator an order to collect the estate of any deceased person
leaving real or personal estate within the jurisdiction of the Court
in any of the following cases

55 (1) Where the person shall have died testate but leaving no

executor or no executor who may be willing and capable of
acting

12
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acting in execution of his will and no widow or next of kin
or no such person willing and capable as aforesaid resident
within the jurisdiction of the Court or where he shall have
died intestate and leaving no widow or next of kin resident

b within such jurisdiction.

(1) 'Where the person shall have died either testate or intestate
and probate or administration shall not have been applied for
within three months after the death of such person.

(i) Where the person shall by his will have appointed the

10 Curator to act.

(1v) Where the estate or any portion thereof is liable to waste, and
the executor appointed by the will or widow or lawful next
of kin shall be absent from the locality of the said estate
or is not known or has not been found, or shall request the

15 Curator in writing to apply for such order.

(v) Where the executors named in the will of the deceased have
renounced probate or all the persons primarily entitled to
administration have by writing filed in the office of the
Registrar declined to apply for administration.

20 (vi) Where the estate or any portion thereof is of a perishable
nature or is in danger of being lost or destroyed, or where
great expense may be incurred by reason of delay.

(vir) Where after the expiration of thirty days from the decease
of any person there is no reasonable probability of probate

25 or administration being obtained within the period of three
months from such decease.

Provided that the Court may in any case require the Curator to give
such notices or cite such persons or produce such evidence as it may
think fit before granting the order applied for or may make a tem-

30 porary order for collection and protection only or generally or limited
to a portion of the estate or otherwise. And it is hereby declared
that the provisions of this Act shall apply to the administration of the
real estafe within the Colony of all persons who shall have died prior
to the first day of July, one thousand eight hundred and sixty-three,

35 where those entitled to such estate shall not have asserted their rights
thereto prior to the date of the passing of this Act; and all orders to
collect such estate shall have the effect of vesting it in the Curator,
subject to any claim under the Statute of Limitations, so as to enable
him to convey the right, title, and interest (if any) of the deceased to

40 the purchaser thereof. And the Curator shall hold such estate, or the
proceeds of sale thereof, subject as aforesaid, for the benefit of, and in
trust for, those who, prior to the first day of July, one thousand eight
hundred and sixty-three, would have been entitled thereto.

72. An order to collect the estate of any deceased person Effect of order.

45 shall give to the Curator the same powers, rights, and obligations in
respect of such estate, except as hereby enacted, as he would have had
if administration had been granted to him as next of kin to such
person intestate ; and all laws now or hereafter in force in reference to
the administration of the estates of deceased persons shall apply to

50 the administration of estates by the Curator.

13

73. Notwithstanding any order which shall have been made Probates and admin-

authorizing the Curator to collect under this Act the Court may

deceased person to any person in such manner and subject to such

55 limitations or conditions as it shall think proper, but no application
for any such grant shall be made until seven days after notice in
writing of the intention to apply for the same shall have been left at
the office of the Curator.

74.

istrations may be
. el 5 granted notwith-
grant probate of the will or administration of the estate of such standing appoint-
ment of Curator.
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74. Immediatelyon the grant of any such probate or administra-
tion all the interest, powers, rights, and duties of the Curator (except
such rights as are conferred by this section) in regard to the estate of
the deceased person whose estate shall be affected by such grant, and

5 all liabilities of the Curator under any contract or agreement entered
into by him in relation to such estate or any part thereof shall cease,
and (subject to and on the allowance and payment of all money due
for the commission of the Curator as aforesaid and the necessary outlay,
disbursements, costs, charges, and expenses in relation to such estate,

10 including all costs of appearing on the application for such probate or
letters of administration or rule and consequent thereon, and subject
also to the provisions of this section) such portion of the estate of
such deceased person as shall be left unadministered by the Curator,
and all rights and obligations of the Curator in respect thereof shall vest

15 in the executor or administrator obtaining such probate or administra-
tion. Provided always that nothing herein contained shall be held to
relieve the Curator from any liability in respect of his management of
the estate up to the time of such probate or administration.

75. Whenever it shall be made to appear to the Court that

20 there is reasonable ground to suppose that any person has died out of the
jurisdiction of the Court intestate but leaving property within such juris-
diction the Court may order and empower the Curator to collect and
manage the estate of such person both real and personal, and every
such order shall be valid until revoked and shall empower the Curator to

25 collect, manage, and administer the personal estate, and enter upon and
receive the rents and profits and otherwise manage the real estate of
such supposed deceased person, and to pay and discharge the debts and
liabilities of such person in like manner asif he were certainly dead and
the Curator had obtained an order to collect the estate of such person

30 under the preceding provisions. Provided that the Curator shall not
proceed to any distribution of the assets without an order of the
Court specially authorizing him to make such distribution.

76. Within fourteen days after any order to collect shall
have been granted the Curator shall, unless the Court shall otherwise

35 order, cause notice of the fact that such order has been granted to be
published twice in some newspaper published in the city of Sydney ;
and if the person of whose estate the Curator shall have been
appointed Curator did not reside in such city then twice in some
newspaper published in the town or place where such person resided,

40 or if there shall be no newspaper published in such town or place then
twice in some newspaper circulating in or near to such town or place.

77. The Curator shall cause like notices to be published in
newspapers published or circulating in the town or place where the
next of kin are known or supposed to reside, and in the case of

45 foreigners he shall give notice to the Consul of the country where the
next of kin are supposed to reside, unless the Court shall in any case
otherwise order.

78. Any person interested as creditor, next of kin or otherwise
in the real or personal estate of any deceased person which the Curator

50 has been ordered to collect may, on the neglect or refusal of the
Curator to do any act in relation to the administration of such estate
or on his doing or threatening to do any act in breach of his duty with
reference to the said estate, apply ez parte upon affidavit to the
Probate Judge in chambers for an order calling upon the Curator to

55 show cause upon a day not less than two days from the service of such
order upon him before the Court why he should not do or abstain
from doing such act, and for an interim order in the nature of an
injunction if warranted by the facts of the case; and any such order
may be granted subject to such conditions as to giving security for

60 costs as the Court may impose. i
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79. Upon the hearing of any such complaint the Court may
receive proof of the matters in relation thereto orally or by affidavit,
and may make such order thereon as the circumstances of the case
may require and as to payment of costs by the complainant or by

5 the Curator personally or from the estate administered by him as in
his discretion shall seem just, and such orders shall have the same
effect and be enforceable by the same process as if made by the Court
sitting in equity in a suit between the parties to such complaint.

15

Applications how

heard.

80. In all cases where an order to collect shall have been made Curator to act as the
10 or shall be made under this Act it shall be lawful for the Court on the Court shall direct.

petition of the Curator or any person interested in the estate to make
such orders touching the collection, sale, investment, and disposal of
the estate as to the Court shall seem meet.

81. In every case in which the estate of any deceased person

15 shall be administered by the Curator under this Act all disputes and
matters touching the collection, management, or administration of the
same within the provisions of this Act, and all claims and demands
thereon except as hereinafter provided shall be decided by the
Court on petition. Provided nevertheless that in any case in which it

20 shall appear to be not desirable that the matter in question should be
so decided the Court may direct such proceedings to be instituted as
shall appear proper for the due decision thereof.

82. The Curator shall at such times as he shall think fit cause
advertisements to be published in the Gazetle and such other public

25 papers as he shall deem expedient, calling upon the creditors of the
persons whose estates he shall have been ordered to administer to
come in and prove their debts before him, on or before a time to
be fixed in such notice. He may allow any claim which may be
made before him upon the affidavit of the claimant alone or where

30 he shall think fit to call for further evidence upon such further
evidence as he shall require. He shall as soon after the expira-
tion of the time allowed for proof of debts as he conveniently can, pay
the debts proved if the whole thereof can be paid, and if not shall
declare and pay a dividend thereon ; and if he shall collect any further

35 assets after making such payment he shall in case any part of the
debts proved remain unpaid pay the same and any debts subsequently
proved before him (or a dividend thereon as the case may be), but such
debts as shall be subsequently proved shall first be paid a dividend in
proportion to their amount equal to the dividend paid to creditors

40 having previously proved their debts. After payment of all debts, fees,
and expenses incident to the collection, management, and administration
of such estate he shall pay over the residue to the personal representa-
tive of the intestate or testator (as the case may be) so soon as such
representative shall have been duly constituted.

45 83. After the expiration of three calendar months from the
time fixed by the advertisement for creditors to come in and prove
their debts, if no debt shall be proved or no creditor having proved
his debt shall remain unpaid, it shall be lawful for the Curator with
the approval of the Court to pay any sum not exceeding one hundred

50 pounds to any person claiming to be a party in distribution or to be
a legatee under a will without letters of administration having been
obtained or the will being proved, and upon such evidence of the right
or title of the party so claiming as the Court may under the circum-
stances deem sufficient.

Mode of proceeding
under this Act.

Payment of debts.

Payment to relatives

&ec. in petty cases.

55 84. The Curator shall have the same right to require a release Discharge to Curator

and discharge upon winding up any estate in his charge and handing
over the property which may be in his hands to the person or persons
entitled thereto as any executor, administrator, or any other trustee

now has in the like circumstances.
85.

on winding up estate.
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85. The Curator shall make or cause to be made an inventory or Accounts to be kept,
list of all the estates of the persons which he shall have been ordered ™
to administer, and shall retain the same in his office and shall keep an
account of all his receipts, payments, and dealings in every such estate,

5 and shall retain all letters received and copies of all letters written by
him and all deeds, papers, and writings of and relating to such estates,
and shall permit all persons to inspectand take copies of the same and
of all proceedings relating thereto at all reasonable hours, or shall
furnish office copies thereof on payment of the fees mentioned in the

10 Schedule hereto annexed. The Curator shall with due diligence sell or
mortgage such lands as he may be authorized to deal with and convert
into money all such other estate as shall not consist of money unless
otherwise ordered by the Court, and shall forthwith pay all moneys
received by him as such Curator into some Bank to be approved of by

15the Court and the Colonial Treasurer to the credit of an official
account to be operated on by him as such Curator.

86. The receipts in writing of the said Curator for any moneys Receipt of Curator
payable to him under this Act shall be sufficient discharges for the suficient discharge.
same to the persons paying the same who shall not afterwards be liable

20 for any misapplication thereof.

87. The Curator shall in the months of January, April, July, and Quarterly returns to
October in every year transmit to the Colonial Treasurer a return of Iressurerand
all moneys received and paid by him or any agent or agents for him
during the three months immediately preceding in respect of the

25 estates intrusted to him to collect, distinguishing the particular estate
in which the same have been so received or paid. And shall at
the same time furnish a separate and distinct return of all balances or
sums whatsoever then in his hands to the credit of each of such estates :
And shall keep proper books of account in reference thereto, which

30 shall once in every three months or oftener if necessary be examined
and passed by the Colonial Treasurer or some officer appointed by him
in that behalf.
88. The Curator shall after the expiration of six months from The Curator to

. der for : . invest moneys after
the date of the order for collection of any estate invest all moneys o i avion of twelve

35 then standing to the credit of each such estate as the Court may by months.
any general or special rule or order direct, and until and subject to
any such order or rule may be made in accordance with the rule for
the time being in force with reference to the investment of suitors
moneys under the charge or control of the Court of Equity.

40 89. Neither theCurator nor any of his agents shall be personally Curator or his agents
liable to any person in respect of goods or chattels in the possession 322;‘?:1&?;23;,“_
of any intestate at the time of his death which shall be sold by the ance of their duties.
Curator or any such agent as the goods of such intestate, unless such
Curator or agent shall know or have actual notice before the sale that

45 such goods or chattels were not in fact the property of such intestate,
nor for any act done bond fide in the performance of their duties
respectively unless it shall be shown that such act was done not only
illegally but wilfully or with gross negligence.

90. In case of any sale by the Curator or his agents of goods or Proceeds of property

50 chattels belonging in fact to any third person the amount realized by pfthir! persen to be
such sale thereof shall be paid over by him or them to the owner upon
proof by him of such ownership, unless the same shall have been
applied in the payment of the debts of the deceased or shall have been
distributed according to any will of the deceased or in the ordinary

55 course of administration whilst the said Curator or any such agent was
in ignorance, and without actual notice of the claim of such person to
the goods or chattels so sold.

91. If it shall appear on office found that any real estate vested Conveyance of
in the Curator has escheated to Her Majesty, the net proceeds of sale of Goheated jands and

disposal of proceeds
such of sale.
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such estate shall be paid by the Curator to the Colonial Treasurer and

be by him carried to the credit of the Consolidated Revenue Fund :

And the Curator’s conveyance of such real estate to the purchaser

thereof shall operate to pass the right, title, and interest of the deceased
b intestate to such purchaser as in any other case.

92. The Curator shall in the first week in January in each Payment to Colonial
year cause all sums of money which shall on the first day of that month Tressurer after six
have been invested as aforesaid and lying to the credit of any intestate
estate for the term of six years then next preceding to be paid to the

10 Colonial Treasurer for the public service of the Colony, subject to the
provisions hereinafter contained.

93. It shall be lawful for the Court at any time upon the Parties entitied may
petition of any person claiming to be entitled to the said moneys so *PP!Y #ubsequentiy.
paid over to the Colonial Treasurer or any part thereof, and upon being

15 satisfied by affidavit or other sufficient evidence adduced in support
thereof that such person is so entitled to make an order for the
payment of such moneys or any portion thereof, but without interest
thereon from the time of payment to the Colonial Treasurer as afore-
said, and after deducting any costs and expenses which may have been

20 incurred by the Curator or otherwise in respect of such application; and
the Colonial Treasurer on being served with such order shall within a
reasonable time in that behalf pay the amount mentioned therein to
the person therein named, and the receipt of such person shall be a
sufficient voucher for such payment.

PART VII.
Procedure.

94. Subject to any rules or orders to be made hereunder, and practice untit
except where otherwise provided by this Act the practice of the Supreme othervise ordered
Court in Probate Jurisdiction shall be regulated so far as the circum- existing. ©

30 stances of the case will admit by the practice of the Court in its
Equitable Jurisdiction.

95. Subject to the rules and orders to be made hereunder, the Mode of taking
witnesses and where necessary the parties in all matters where their ;;1(::?10;1 e
attendance can be had shall be examined orally in open Court, whether s, 31. ol

35 the trial or proceeding be with or without a jury. Provided always
that by the permission of the Court in every case the parties may
verify their respective cases in whole or in part by affidavit, but
so that the deponent in every such affidavit shall on the application
of the opposite party be subject to be cross-examined by or on behalf

40 of such opposite party orally in open Court as aforesaid, and upon such
cross-examination may be re-examined orally in open Court as afore-
said by or on behalf of the party by whom such affidavit was filed.

96. Where a witness in any contested matter is out of the Court may issue
jurisdiction of the Court, or where by reason of his illness or otherwise Soqumision or &ve

45 the Court shall not think fit to enforce the attendance of the witness tion of witnesses
in open Court, it shall be lawful for the Court to order a com- 2P or who re
mission to issue for the examination of such witness on oath upon gz 4 39,
interrogatories or otherwise, or if the witness be within the juris-
diction of the Court to order the examination of such witness on

50 oath upon interrogatories or otherwise before any officer of the said
Court or other person to be named in such order for the purpose; and
all the powers now vested in the Supreme Court in its equitable juris-
diction with reference to the issuing of commissions and ordering the
examination of witnesses and generally in connection therewith shall

55 extend to and be applicable to the Court in its probate jurisdiction.

354—C 97.
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97. The Court may direct any question of fact arising in any Questions of fact
suit or proceeding under this Act to be tried by a special or common AT Chiig o be
jary. or before a jury.

98. When any question shall be so directed to be tried such %= 35

5 question shall be reduced into the form of an issue and shall be tried QUestion tobe stated.
before the Probate Judge or one of the other Judges of the Supreme e
Court and a jury of four or twelve men at such time and place as the
Court may direct, and thereupon the matter shall proceed as in the case
of issues directed to be tried by the Court in its equitable jurisdiction.

10 99. Any person considering himself aggrieved by any final or Appeal.
interlocutory decree or order of the Probate Judge may appeal there-

» from to the full Court in the same way and with and subject to the
same powers, orders, rules, and regulations as are now in force with
reference to appeals from the decisions of the Primary Judge in Equity.

15 100. The Probate Judge may on the application of any party or judge may direet
at his own discretion, and on such terms (if any) as he shall think fit to jherine.
impose, direct a rehearing by the Iull Court of any cause, petition, A g
motion, or matter before him ; and in such case it shall not be necessary
to give any notice of appeal, but nothing herein shall prejudice the

20 right of any party to appeal when the Judge shall not give any such
direction.

101. Any person may lodge with the registrar a caveat against §tehh may be
any application for probate or administration at any time previous to ¢, 5"
such probate or administration being granted ; and every such caveat No. 427 «. 22,

25 hall set forth the name of the person lodging the same, and an address
within the city of Sydney at which notices may be served on him.

102. In every case in which a caveat shall be lodged the Wherea caveat
Court may upon motion on behalf of the person applying for probate g;‘;%’,‘;doﬁﬁ‘;fﬁ,;“,“
or administration supported by affidavits upon which if there had been 7, 3.

30no caveat, probate or administration would have been granted, make
an order nisi for the grant of probate or administration to the person
‘applying; and every such order shall name a time for showing causc
against the same, and the Court may enlarge such order from time to
time.

35 103. Every such order nisi and every order enlarging the same Service of order misi.
may be served on the caveator by delivering a copy of the same at the zs. 31.
address mentioned in his caveat.

104. If upon the day named in the order nisi or upon the day Proceeding where
to which such order shall have been enlarged the caveator do not ;I‘)‘p‘;‘;ﬁf’” s

40 appear such order nisi may be made absolute upon an affidavit of 7; 39
service, but if the caveator appear the matter shall proceed as a contested
matter and be heard before the Probate Judge alone upon affidavit or
oral evidence or by a jury as the Court may direct.

105. The Court shall have the like powers, jurisdiction, and powers of the Court

45 authority for requiring and enforcing the production of documents and to enforce orders.
the attendance of persons as witnesses and otherwise, and for punishing 20421 Vie.c.77.25.
persons failing, neglecting, or refusing to produce such documents, or
to appear or to be sworn or make affirmation or declaration, or to give
evidence, or guilty of contempt, and generally for the trial or determina-

50 tion of questions of fact, and for enforcing all orders, decrees, and judg-
ments made or given by the Court under this Act, and for the taxation
of costs, and otherwise in relation to the matters to be inquired into
and done under this Act or by or under the orders of the Court under
this Act as are or shall be by law vested in the Supreme Court in equity

55 for such purposes in relation to any suit or matter depending in such
Court in equity. ;

106. The Court may on motion or petition or otherwise in a Order toproduce any
summary way whether any suit or other proceeding shall or shall not jsteet Rabort

be pending in the Court with respect to any probate or administration, tary.

order Ib.s. 26.

-
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order any person to produce and bring into the registry any paper or
writing, being or purporting to be tcs’mmcntaly or otherwise material
to the matter before the Court which may be shown to be in the
possession or under the control of such person, and if it be not shown
5that any such paper or writing is in the possession or under the
control of such person, but it shall appear that there are reasonable
grounds for believing that he has the knowledge of any such paper or
ertlng, the Court may direct such person to attend for the purpose of
being examined in open Court or upon interrogatories respecting the
10 same, and such person shall be bound to answer such questions or
interrogatories, and (if so ordered) to produce snd bring in such paper or
writing, and shall be subject to the like process of contempt in case ot
default in not attending or in not answering such questions or interro-
gatories or not bringing in such paper or writing as he would have
15 been subject to in case he had been a party to a suit in the Court and
had made such default, and the costs of any such motion, petition, or
other proceeding shall be in the discretion of the Court.

PART VIIIL.
General matters.

20 107. The Registrar, Commissioners of the Supreme Court, and oaths.
Justices of the Peace of the Colony of New South Wales shall have
power to administer oaths under this Act.

108. In all matters under this Act the question of costs and costs.
how they shall be paid shall be in the discretion of the Court subject

25 to appeal as aforesaid.

109. The Judges of the Supreme Court or any three of them, Rules.
may make general rules for regulating the times and form and mode Equity Ac, 1860,
of pmcedme, and generally the practice of the Court in respect of the
several matters to which this Act relates, and for fixing the amount of

30 all fees and allowances to officers of the Court and solicitors in
reference to such matters, and otherwise for the effectual execution of
this Act and of the intention and object thereof ; and all such rules
and orders shall be published in the Government Gazette and shall be
laid before both Houses of Parliament within thirty days of their

35 being promulgated, or if Parliament be not then 51ttmﬂ' ‘within the
like fime after Parliament shall thereafter assemble for the despatch
of business.

SCHEDULE.

£ 8 d
40 Tor every order to administer where effocts shall appcar to be above £50... 0 7 6

‘Where effects shall appear to be £50 or under :
For every order to pay money if £10 and under £20 012:46
If £20 and under £50 ... . 0 5 0
If £50 and under £100 .. 010 O
45 And on every £100 above the first ! 0 2 6
For every common order ! 05246
For every special order . 0 5 0

For every oflice copy 6d. per folio.

On every audit of accounts including the direction to invest assets if the
50 amount which shall have been in the Curator's hands be under £20 .

If £20 and under £50 ...

If £50 and under £100 .. A

For every £100 above the first ..

SO0
[

RO C

SOOHO

Sydney : Charles Potter, Government Printer.--1890.

[1s. 84.]
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Legislative Assembly Chamber, . W, WEBD,
|1Sydney, 16 September, 1890. Clerk of Legislative Assembly.
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An Act to consolidate and amend the law relating to Probate
and Letters of Administration, and to the succession to
Real Estate in cases of Intestacy, and for the preservation
and management of the estates of deceased persons.

HEREAS it is expedient to consolidate and amend the law Preamble.
relating to Probate and Letters of Administration, and to the
succession to Real Estate in cases of Intestacy, and to the collection,
management, and administration of the estates of deceased persons.
5 Be it therefore enacted by the Queen’s Most Excellent Majesty, by
and with the advice and consent of the Legislative Council and
Legislative Assembly of New South Wales in Parliament assembled,
and by the authority of the same, as follows :—
1%} 1. Inthe construction of this Act, unless the context be inconsis- Interpretation clause.

"
‘

!

10 tent therewith, the following words and terms shall have and include
the meanings severally set opposite to them and hereby assigned :—
“ Administrator’” includes the Curator of Intestate Estates.
“ Administration” includes all letters of administration of the real
and personal estate and effects of deceased persons whether
15 with or without the will annexed, and whether granted for
general, special, or limited purposes, also exemplification of
letters of administration or such other formal evidence of the
letters of administration purporting to be under the seal of a
Court of competent jurisdiction as shall in the opinion of the
20 Court be deemed sufficient, and orders to the Curator to collect.
351—A “The

B
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“The Court” means Supreme Court of New South Wales in its
Probate Jurisdiction, or the Probate Judge.

“ Governor” means Governor, with the advice of the Executive
Council.

b « Probate” includes ¢ Exemplification of probate” or any other
formal document purporting to be under the seal of a Court
of competent jurisdiction which shall in the opinion of the
Court be deemed sufficient.

¢ Probate Judge” means the Judge for the time being authorized
10 to administer this Act, or any Judge acting as such.
¢« Real Estate ”” shall include lands held under building leases or
any lease for twenty-one years and upwards.
« Will”—Testament and all other testamentary instruments of
which probate may now be granted.

15 2. The following Statutes are hereby repealed, that is to say, Repesl.
first Victoria number four, eleventh Victoria number twenty-four,
thirteenth Victoria number forty-four, fifteenth Victoria number eight,
twenty-sixth Victoria number twenty, forty-fifth Victoria number two,
but such repeal shall not affect any proceeding commenced under the

20 said Acts or any of them prior to the passing of this Act, and so far
as the Act twenty-sixth Victoria number twenty is concerned the
provisions of the said Act shall be applied to the case of any person
who shall have died prior to the passing of this Act.

8. This Act shall be divided into Parts, viz. :— Division of Act.

25 PART I.—Jurisdiction of the Supreme Court in lestamentary
causes, and appointment of officers.

PART IL.—Probate.
PART I1L.—Administration and distribution of Intestate Estates.
PART IV.—Probate and Administration generally.

30 PART V.—Foreign Probates and Letters of Administration.
PART VI.—Curator of Intestate Estates.
PART VII.—Procedure.
PART VIIL.—General matters.

and may be cited as the ¢ Probate Act of 1890.”

3b PART I.

Jurisdiction of the Supreme Court in Probate Jurisdiction, and
appointment of Officers.

4. The jurisdiction and authority heretofore vested in or Jurisdietion of
Supreme Court in

exercised by the Supreme Court or by the Primary Judge in Equity in Gt i e ary.

40 respect of the estates of deceased persons shall be vested in anc
exercised by the Supreme Court in Probate Jurisdiction and by the
Primary Judge in Equity or such other Judge as may from time to
time be permanently or temporarily appointed in that behalf by the
Governor under the title of the Probate Judge or by any Judge of the

45 Supreme Court acting for the said Probate Judge during his illness or

absence or at his request.
5. The Probate Judge may sit with the assistance of any Judge Other Judges may
or Judges of the Supreme Court who at his request may consent to y;gg;h e
attend for that purpose. Provided that where three Judges so sit the 20 & 21 Vie. . 77
50 judgment of the majority, and where only two Judges so sit their * 34
unanimous judgment shall respectively be taken to be the judgment

of the Full Court.
6.

o ge—
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6. The Probate Judge may hear in Chambers such part of the Judge mey sit in
business under this Act as can in his opinion be so heard with advan- SM"se%: o o
tage to the suitors, and shall when so sitting have and exercise the ss.3,5.
same powers and jurisdiction as if in Court. Provided that the Judge
5 while sitting in Chambers may adjourn for hearing in Court or when
sitting in Court may adjourn for hearing in Chambers any case before
him which he may think would be better heard in Court or Chambers
as the case may be.
7. The Governor may appoint some fit and proper person to be Appointment of
10 the Registrar and if thought expedient Deputy Registrar of the o v
Probate Jurisdiction of the Supreme Court; and such Registrar shall,
subject to any rules to be made hereunder for his future guidance and
direction, perform such duties as have heretofore been performed by
the Prothonotary of the Supreme Court in reference to proceedings
15 in the Eecclesiastical Jurisdiction of the Court and by the Ecclesiastical
Clerk of the Supreme Court, and such other duties as may be pre-
scribed by rule of Court or directed by the Probate Judge, and during
his illness or absence the Probate Judge may authorize any Officer of
the Supreme Court to act as Registrar.
20 8. The Governor may appoint some fit and proper person to be Curator.
Curator and if necessary Deputy Curator of Intestate Estates; and the
present Curator of Intestate Estates shall be considered to have been
appointed hereunder, and shall have, perform, and exercise all the
powers, duties, and authorities by this Act conferred on the Curator,
25 and such Curator of Intestate Estates may be suspended or removed
from office by the Governor.
9. During the illness or absence of the Curator the Probate Appointment of
Judge may appoint some fit person to discharge the duties of the ‘*=Fr? SEpore
Curator upon his giving such security as the Judge may direct ; and Security.
30 such person shall during such illness or absence act in the stead of the
Curator, and sign and execute in his name all such documents as may
require his signature or execution, and do, perform, and discharge all
other acts, deeds, and duties pertaining to the office of Curator.
10. The Court shall have jurisdiction to grant probate of the Probate or adminis.
35 will or administration of the estate of any deceased person leaving granted of real or
property, whether real or personal, within the Colony of New South personal estate.
‘Wales. Vict. Act No.427s. 5,

11. The Court may if it shall think fit grant probate to one or Probate to one or
more of the executors named in any will, reserving leave to the other f:;’:‘:v‘:?;‘e?v':w
40 or others who have not renounced to come in and apply for probate at others to prove
some future date. et oy &
12. It shall be lawful for the Judges of the Supreme Court, by Certsin matters may
rule of Court in that behalf made, to delegate to the Master in Equity g&’a‘:‘t’é‘;ﬁfﬁqﬁt%
or Registrar the powers of the Court in and about the granting of
45 probates and administration of estate not exceeding one thousand
pounds in value where no contention has arisen, and also in and about
the passing of the accounts of trustees, executors, and administrators,
save in respect of the award of commission thereon. Provided that
such Master or Registrar shall where any party interested shall so
50 desire and in cases of doubt or difficulty refer the matter to the
Probate Judge, and provided that no such administration shall empower
the administrator to sell, mortgage, lease, or otherwise deal with the
real estate of the intestate unless such real estate shall be sworn to
be of a less value than one hundred pounds, and the Master or
55 Registrar shall think fit to make a special order in that behalf, which
he is hereby authorized to do.




54° VICTORIZAE, No. . 4

Probate.

PART 1I.
Probate.

13. Upon the grant of probate of the will of any deceased Real estate to vest

person after the commencement of this Act, all the real estate whether p,o*{"™
b held by him beneficially or in trust shall vest as from the death of No.427s.6.

such person in the executor to whom such probate shall be granted

for all the estate therein of such person, and if there shall be more

than one such executor shall vest in them as joint tenants in the same

way as personal estate now vests.

10 14. The real estate of every deceased person shall be assets in Real estate to be
the hands of his executor to whom probate shall have been granted s i
for the payment of all duties and fees and for the payment of hisg ceo. 1V cap. 33
debts in the ordinary course of administration, and it shall be lawful®1&2
for such executor for purposes of administration to sell or mortgage

15 such real estate with or without a power of sale and to convey the
same to a purchaser in as full and effectual a manner in law as the
testator of such executor could have done in his lifetime.

15. In all suits in Equity concerning the real estate of a In suits executor or
deceased person, his executor or administrator shall represent his real }meeiror'e

20 estate and the persons interested therein in the same manner and to vie. sct.
the same extent as in suits concerning personal estate the executor or No. 407 s. 8.
administrator represents such estate and the persons interested therein.

16. Subject to the provisions of this Act the real estate of every Real estate to be
deceased person devising such estate by his will shall be held by the 2ed upon trusts of

25 executor of such person according to the trusts and dispositions of; , o
such will.

17. The executor of any deceased person shall have the same Executor to have
rights and be subject to the same duties with respect to the real estate ::f,’i;’ﬁ&t:s";f;,:;ﬁ‘i
of such person that executors heretofore have had or been subject to estate.

30 with reference to personal assets. 1%. 5. 10.

18. The probate of any will or letters of administration with Probate to be
the will annexed hereafter to be granted shall be evidence of the due 5;;‘10222‘1’,1";:;111
execution of such will upon all questions concerning real estate in the estate.
same manner and to the same extent as heretofore concerning personalZé-s. 11.

35 estate, and the copy attached or annexed to such probate or letters
of administration purporting to be a copy of the will in respect of
which probate or letters of administration have been so granted shall
be primd facie evidence of the contents of such will, and every

_ probate or administration shall be primd facie evidence of the death

40 and the date of the death of the testator or intestate.

19. There shall be one place of deposit under the control of the Place of original
Court at such place in Sydney as the Governor may by notice in the ;'(;“”' el
Gazette direct in which all the original wills brought into the Court orof ; 5. ~
which probate or administration with the will annexed is granted under

45 this Act, and such other documents as the Probate Judge may direct
shall be deposited and preserved and the same may be inspected under
the control of the Court and subject to the rules and regulations to be
made hereunder ; and until any such direction as aforesaid such wills
and other documents shall be deposited and kept in the places and

50 manner at the present time set apart and used in that behalf.

20. An official copy of the whole or any part of a will or an Official copy of whole
official certificate of the grant of any letters of administration may be = Ppre.of will may
obtained from the Registrar or custodian on the payment of the fees 1 . 69.
fixed for the same by the rules and regulations now or hereafter to be

55 in force in that behalf.

21.
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21. Any person residing in New South Wales may deposit in Will may be
the office of the Registrar-General his will enclosed in a sealed feponiiod in b
envelope or cover endorsed with the full name, description, and the then Registrar-General
address of the testator or other means of ready identification, and also j jeseter in bis
5 the names in full with descriptions and addresses of the executors vi s wo. 213

named therein, and such will shall unless previously required to be s 2o1.
given up by the testator remain in the said office in the custody of
the Registrar-General until the death of the testator, and upon his
death the Registrar-General shall deliver the same after examination

10 to either of the executors named in the said will, or in case of doubt to
such person as the Supreme Court or any Judge thereof may direct ; vie. act No. 230]
and no probate of any will not so deposited and no administration in s. 14
any case shall be granted unless the application be supported by an
aflidavit that a search has been made in the proper office for a will of

15 the deceased, and stating whether any such will remains deposited with
the officer for the time being authorized to have the custody of deposited

wills, or by a certificate from the Registrar-General to the like effect.

PART III.
Administration and Distribution of Intestate Lstates.

20 22. The practice and proceedings hitherto in force with reference Practice as to grant-
to granting administration of the personal estate of an intestate shall, ;‘;glnjl;g‘;fgggg’l“ gt
save as hereby altered and subject to the rules and orders to be estate.
made hereunder, be applicable to administration granted hereunder and
so far as may be to administration of real estate, and administration of

25 both real and personal estate may be granted in and by the same letters.

23. The Court may grant administration of the estate of an o whom adminis-
intestate person to the husband or widow or to one or more of the next tration mey be
of kin of the deceased person or to the husband or widow conjointly Bt 2
with one or more of the next of kin. Provided that any person to whom

30 administration shall be granted shall be of the full age of twenty-one
years. And in case there shall be no such person who shall be qualified
as aforesaid, or who being so qualified shall be in the opinion of the
Court fit to be so trusted, or who shall when duly cited appear and pray
for administration, then administration may be granted to any person

35 or persons whether creditors or not of the deceased that the Court shall
think fit.

24, Every administration heretofore granted to any husband in vaidation of
respect of the estate of his deceased wife or to any widow in respect of tdministration bere-
the estate of her deceased husband shall be deemed to be and to have certain cuses.

40 been valid to all intents and purposes, anything in the Charter of
Justice to the contrary notwithstanding.

25. Every person to whom a grant of administration shall be Administration bond
made shall, previous to the issue of such administration, executea bond fobe execsted.
to Her Majesty and her successors with one or more surety or sureties s. s1. i3

45 conditioned forduly collecting, getting in,and administering the personal
estate or real and personal estate of the deceased, which bond shall be
in such form as the Court shall by rule direct, and in the meantime
shall be in the form heretofore in use. Provided that it shall not be
necessary for the Curator or for any person obtaining administration

50 to the use or for the benefit of Her Majesty to execute any such bond.

26. Such bond shall be in a penalty equal to the amount under Amount of penalty in
which the property of the deceased shall be sworn, but the Court sdministration bord.
may in any case dispense with the bond or with one or both of the
sureties, or direct that such penalty shall be reduced in amount, and

55 may also if it shall think fit direct that more bonds than one shall be

given
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given so as to limit the liability of any surety to such amount as the

Court shall think reasonable, and may in place of such bond accept the

security of any incorporated company or guarantee society approved of

by the Court in such form and under such regulations as the Court
b shall by rule direct.

27. The Court may at any time upon the motion of any Administration may
person interested in the estate revoke the administration already o gt o
granted or order the administrator to execute a further bond in such " 4"
sum and within such time as may seem right with or without sureties

10 as aforesaid, and upon default remove the administrator and appoint
an administrator de bonis non in his place, with power to sue or be sued
upon any contract made by the removed administrator.

28. The Court may on application made on motion in a order may be made
summary way and on being satisfied that the condition of any bond e O AT

15 given hereunder has been broken order the Curator to assign the same 4, s3. o
to some person to be named in such order, and such person, his
executors or administrators shall thereupon be entitled to sue upon
the said bond in his or their own name or names as if the same had
been originally given to him, and shall be entitled to recover thereon
20 as trustee for all persons interested the full amount recoverable in
respect of any breach of the condition of the said bond.

29. All real estate which any person shall hereafter die seised or Lands of intestate or
possessed of or entitled to in the Colony of New South Wales intestate devised to vest in
shall pass to and become vested in the administrator of the estate of Curator in trust for

25 such person as from the death of such person for his estate therein, or in vext of kin.
the case of a partial intestacy to and in the executor named in the will,
or to and in the administrator with the will annexed, and such adminis-
trator, or in the case of partial intestacy the executor or administrator Vict. ActNo. 230s.8.
with the will annexed, as the case may be, shall hold the said real
30 estate upon trust for payment of the debts of the deceased, and subject
thereto on trust for and as if the same had been devised to the same
persons as tenants in common as would be entitled in the case of personal
property, excepting only as mentioned in the next suceeeding section.
30. Any husband or wife shall be entitled on the death of the Husbend’s interest
85 other intestate to the same share in the real or personal estate of the in Wife's estate and
other as a wife is now by law entitled to in the personal estate of an vy Act No.427s.9.
intestate husband predeceasing her, and no estate by courtesy or right Queensland 41 Vic.
of dower or any equivalent estate shall arise after the passing of this }3‘;;:;;',13;
Act out of any real estate. Provided that any husband or widow so courtesy title.
40 entitled to share in real estate shall be bound to accept the value
thereof in lieu of partition if so desired by all the persons entitled
jointly with him or her.

31. All real estate held by any person in trust or by way of Lands held in trust

mortgage passing under this Act shall as from the death of such person 2ot monesere
45 intestate vest in the administrator for all the estate therein of such
person subject to the trusts and equities affecting the same.
32. No real estate of which administration has been granted Lands not to be sold
under this Act shall be sold or mortgaged or leased for a longer term Wgont benesnt or
than three years by the administrator without the consent of all persons Queensiana
50 beneficially interested or the order of the Court in that behalf which 4! Vic. No. 24 5. 24.
may impose such conditions as it shall think fit, subject however to
appeal as herein provided.
33. The Court may upon the petition of the administrator, or Court may make

in case of partial intestacy the executor, or the administrator with the ;I;eii‘_‘l °;de;0 7
55 will annexed, or of any person beneficially interested, and after such = 7" = %™

previous notice to other parties and inquiry as shall seem fit, order and

direct the course of proceedings which shall be taken in regard to the

time and mode of sale of any such real estate as aforesaid, the letting

and management thereof until sale, the application for maintenance

or
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or advancement or otherwise of shares or income of shares of infants,
the expediency and mode of effecting a partition if applied for, and
generally in regard to the administration of the real estate for the
greatest advantage of all persons interested.

5 34. In any case wherein upon such inquiry the Court shall be Court may order:
satisfied that a partition of such real estate or any part thereof ZyTioeiCh
would be advantageous to the parties interested therein, it shall ;g 4
be lawful for such Court to appoint one or more arbitrators
to effect such partition. And the report and final award of the

10 arbitrators setting forth particulars of the land allotted to each
party interested shall when signed by them and confirmed by
the order of the Court and when also registered in the office of the
Registrar-General be effectual without the necessity of any further

' conveyance to vest in each allottee the land so allotted, and an office

15 copy of such award so signed, confirmed, and registered as aforesaid
shall for all purposes be equivalent to an indenture of conveyance
to each allottee of the lands allotted as aforesaid. And in the
case of land subject to the provisions of the “Real Property Act”
each such allottee shall be entitled to have issued to him a certificate
20 of title for the land so allotted to him. And if such allotment be made
subject to the charge of any money payable to any other party
interested for equalizing the partition such charge shall take effect
according to the terms and conditions in regard to time and mode of
payment and otherwise which shall be expressed in such award without
25 the necessity of any further instrument being made or executed. And
in the case of land subject to the provisions of the Real Property
Act the certificate of title shall issue, subject to such charge unless
such charge shall be satisfied.
35. No personal representative shall be required against his Personal
30 own consent to continue the duty of a trustee by managing the representetivonot
property during an enforced suspension of sale but shall be entitled Yo hob egaihst their
upon such suspension being ordered to relinquish his trust to such ™ &
person as the Court may appoint. et

PART 1IV.
35 Probate and Administration generally.

36. From and after the decease of any person dying intestate Property of intestate
and until letters of administration or an order to collect shall be granted f yest in Ohief
in respect of his estate the real and personal estate of such deceased 21 & 22 Vic. c. 95
person shall be deemed to be vested in the Chief Justice of New =19
40 South Wales, or if there shall be no Chief Justice then in the senior
Puisne Judge for the time being in the same manner and to the same
extent as aforetime the personal estate and effects vested in the
Ordinary in England.
37. Where any person after the commencement of this Act Exccutor renouncing
45 renounces probate of the will of which he is appointed executor or one g;‘);’;;‘:;;;;‘;fn";;g"ﬁ
* of the executors, and whenever an executor appointed in a will survives citation to be treated
the testator but dies without having taken probate, and whenever an £1hade
executor named in a will is personally cited to take probate and does g 444 22 Vic. c. 95
not appear to such citation the right of such person in respect of the s.16.
50 executorship shall wholly cease, and the representation to the testator
and the administration of his effects shall without any further renun-
ciation go, devolve, and be committed in like manner as if such person
had not been appointed executor.

38,
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38. Where an infant is sole executor, administration with the wyere an infant s
will annexed may be granted to the guardian of such infant or to soleexecutoradminis-
such other person as the Court shall think fit, until such infant shall e’ ' bt goted
have attained the full age of twenty-one years, with or without full ss geo. 111 c. 87

5 or limited powers to act in the premises until probate shall have been * 6.
granted to the said executor or administration to some other person.

39. The person to whom such administration shall be granted wyo shail have the
shall have the same powers vested in him as an administrator by same power as where
virtue of an administration granted to him durante minore @tate of ;3;‘;’5%;3’;,;’

10 the next of kin. minore @tate of the

40. When any person named as executor, or any husband or 3% ™
widow or the next of kin entitled to probate or administration shall be Probate or adminis-
out of the jurisdiction but shall have some person within the jurisdic- fration tobe granted
tion of the Court appointed under power of attorney to act for him or certain cases.

15 her respectively, administration may be granted to such attorney, but on
behalf of the person entitled thereto and on such terms and conditions
as the Court shall think fit.

41. Pending any suit touching the validity of the will of any sgministration -
deceased person or for obtaining, recalling, or revoking any probate or dente lite and

20 any grant of administration, or during a contested right to administra- 5"y vi. o 7
tion, the Court may if it shall think fit appoint an administrator of the ss. 70, 71.
personal estate and the same or any other person to be receiver of the
real estate of any deceased person with such full or limited powers
and with or without a bond or sureties as the Court may think right,

25 and may make such orders for the remuneration of such administrator
or receiver out of the personal and real estate of the deceased as it
may think right.

42. Where a person shall die wholly or partially intestate or power as to appoint

leaving a will but without having appointed an executor thereof, or an A Mn
30 executor willing and competent to take probate, or where the executor ,, §r7 2.
shall be resident out of the Colony the Court may if it shall think it
necessary or convenient in any such case appoint some person to be
the administrator of the estate of the deceased or of any part thereof
upon his giving such security (if any) as the Court shall direct, and
35 every such administration may be limited as the Court shall think fit.

43. In any case where the executor named in a will shall neglect Proceeding where
or refuse to prove the same or to renounce probate thereof within six S
weeks from the death of the testator or from the time of such executor ¥y oo
attaining the age of twenty-one years after a grant durante minore

40 eetate, or where the executor is unknown or cannot be found the Court
may upon the application of any person interested in the estate or of
the Curator or of any creditor of the testator grant an order nisi calling
upon the executor to show cause why probate of the said will should
not be granted to such executor, orin the alternative why administration

45 with such will annexed should not be granted to the applicant, and upon
affidavit of service or of sufficient reasons for non-service of such order
if the executor do not appear, or upon cause being shown it shall be
lawful for the Court to make such order thereon for the administration
of the estate and to make such order as to costs as shall appear just.

50 44. If at the expiration of six calendar months from the death 1f executor or
of any person the executor to whom probate of the will or the *dministrator out of
administrator to whom administration of the estate and effects of such idminismtorpmay
deceased person shall have been granted is then residing out of the ?‘; oppomgield.
jurisdiction, the Court may upon the application of any creditor, legatee, "

55 or next of kin grant to such creditor, legatee, or next of kin so applying
special letters of administration of such deceased person, nevertheless
to cease upon the return of the lawful executor or administrator within
the jurisdiction of the said Court, and an order being made for the
rescission thereof as hereinafter mentioned.

45,
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45. The person applying for any such special grant as aforesaid Special administrator
shall in addition to the oath usually taken by administrators make ‘352xe cortain
oath that the executor or administrator of such deceased person is z.
resident out of the jurisdiction of the Court and that the applicant is

5 thereby delayed in recovering or obtaining payment of moneys or the
possession of goods and chattels to which he is by law entitled or that
the estate is liable to loss or waste.

46. On the return within the jurisdiction of the Court of the On return of
executor or administrator to whom probate or administration shall gg‘g‘;‘;ﬁ;ﬁ:g;“:;;;{al

10 originally have been granted such executor or administrator may apply administration to be
to the Court by petition to rescind such special grant of administration, "4
and the Court on the hearing of such petition upon being satisfied
that such executor or administrator bond fide intends to remain within
the jurisdiction of the Court until the estate of the deceased has been
15 duly administered may make an order to rescind such special grant
of administration upon such terms and conditions as to security, costs,
or otherwise as to the Court may seem reasonable.
47. Upon any order being made by the Court for the rescission On order being made
of any grant of special administration as aforesaid the special admini- ©f reiesion special
20 strator shall be bound duly to account to the original executor or account and pay
administrator and to pay over all moneys received by him as such °7* "o"v*
special administrator, and then remaining in his hands undisposed of, ™
as the Court may order.
48. If such executor or administrator shall neglect to apply for Original executor or
i $100¢ . B . administrator liable
25 an order for the rescission of such special administration he shall, although speial
notwithstanding that such special administration remains unrescinded, adm,inil?tgation not
be liable to answer and make good all claims and demands against the ;"
estate of the deceased to the extent of the assets which have come to
his hands or which might have come to his hands but for his wilful
30 neglect or default including the neglect herein mentioned.

49. Where before the revocation of any ordinary or temporary Revocation of
administration or the rescission of any special administration as afore- ;‘;‘fgrggj L e
said, any proceedings at law or in equity have been commenced by actions or suits.
or against any administrator so appointed, the Court in which such 20 & 21 Vie.c.77

35 proceedings are pending may order that a suggestion be made upon * ™"
the record of the revocation or rescission of such administration and
of the grant of probate or administration which shall have been made
consequent thereon, and thereupon the proceedings shall be continued
in the name of the new or original executor or administrator in like

40 manner as if the proceedings had been originally commenced by or
against such new or original executor or administrator, but subject to
such conditions and variations if any as such Court may direct.

50. In the administration of the estate of every person who Al specialty and
shall die after the passing of this Act no debt or liability of such person {yhys fone: jebts

45 shall be entitled to any priority or preference by reason merely that degree.
the same is secured by or arises under a bond, deed, or other instrument gt e
under seal or is otherwise made or constituted a specialty debt or is
due to an executor or administrator, but all the creditors of such
person as well specialty as simple contract shall be treated as standing

501in equal degree and be paid accordingly out of the assets of such
deceased person whether such assets are legal or equitable, any statute
or law to the contrary notwithstanding. Provided always that this
Act shall not prejudice or affect any mortgage, lien, charge, or other
security which any creditor may hold or be entitled to for payment of

55 his debt.

51. Where any probate or administration is revoked or rescinded Payments under
under this Act all payments bond fide made to any executor or adminis- 75ored rrebates or

trator under such probate or administration before the revocation or valid.
rescission thereof shall be a legal discharge to the person making the .. 77.

345—B same,
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same, and the executor or administrator who shall have acted under
any such revoked or rescinded probate or administration may retain
and reimburse himself or shall be entitled to be reimbursed in respect
of any payments made by him which the person to whom probate or
5 administration shall be afterwards or was originally granted might
have lawfully made.
52. All persons and corporations making or permitting to be Persons &e. making
made any payment or transfer bond fide upon any probate or adminis- gjggﬁg:’g‘r‘fgt’;d e
tration or order granted in respect of the estate of any deceased estate of deceased

10 person under the authority of this Act shall be indemnified and i
protected in so doing notwithstanding any defect or circumstance rp, . 7s.
whatsoever affecting the validity of such probate or letters of adminis-
tration or order not then known to such persons or corporations.

53. Every person to whom probate or administration shall be Executor or

15 granted shall file an inventory of the estate of the deceased and pass s, e et
his accounts relating thereto within such time and in such manner as
may be fixed by any rule or order under this Act or as the Court
may specially order, and until then in accordance with the rules
hitherfo in force: And shall be subject to any special order that

20 the Court may on the motion of any person interested make as to the
production and verification of his accounts, but no such passing of
accounts shall affect the rights of parties to dispute the same other
than the applicant.

54. It shall be lawful for the Court to allow out of the assets Executors &.

25 of any deceased person to his executor, administrator, or trustee for e oo s g
the time being in passing his accounts, such commission or percentage
for his pains and trouble as shall be just and reasonable, and subject to
such notices if any as he may direct. No such allowance shall be
made to any executor, administrator, or trustee who shall neglect or

80 omit without good reason or a special order of a Judge to pass his
accounts pursuant to any gemeral or special rule or order of the
Court.

55. The Registrar shall cause entries to be made in a book 10 Registrar to keep
be kept for that purpose of all grants of probate and administration, record of probates, &e.

85 and of the filing, passing, and allowance of the accounts of all executors
and administrators, and of any special order extending the time for
passing such accounts; and such book shall set forth the dates of such
grants, the names of the testators or intestates, the place and time of
death, the names and description of the executors or administrators, the

40 sworn value of the estates, and the dates of the filing, passing allowance
of, and special orders with reference to the said accounts.

56. In case any such executor or administrator shall neglect t0 1t accounts not
file such inventory or to pass such accounts as aforesaid for the space st B
of one calendar month after the expiration of the period fixed it shall trator before Judge

45 be the duty of the Registrar to cause such executor or administrator ;:;1051’;’;)’ e
to be notified of such neglect, and in case of further neglect for the
period of one calendar month he shall cause him to be summoned
before the Court to show cause why he should not be ordered to file
such inventory or to exhibit such account to the Court forthwith.

50 And if such executor or administrator shall not within the prescribed
time or within such further time as shall be allowed him by a Judge,
file, pass, or exhibit such inventory or account in manner aforesaid
he shall be liable to attachment in accordance with the practice of
the Court of Equity.

55 57. Proceedings being taken under the last preceding clause Proceedings under
shall not prejudice the right to proceed against the executor or o s e A
administrator for an account and administration or prevent the Court on bond.
from ordering the assignment of the bond to any person with a
view of enforcing the penalty thereof as hereinbefore mentioned.

58.
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58. The Court may make such order with reference to the Julge g5 v o
distribution or application of any moneys which the executor or o ,fi,,?:y: L
administrator or Curator may have in hand or as to the residue of the of executor &c.
estate as it may think fit. Provided that no final order for distribu-

5 tion shall be made except upon notice to all the parties entitled.

59. Any decree in Equity in an administration suit shall bind Decree in Equity
the parties, and be of the same force and effect to all intents and *hell bind parties
purposes as if an order to the same effect had been made in the
Probate Jurisdiction.

PART V.
Foreign Probates and Letters of Administration.

60. When any probate or letters of administration to be granted Meolate and letbers
by any Court of competent jurisdiction in any portion of Her gmzt‘:g“;;*;::,;‘;“
Majesty’s Dominions shall be produced to and a copy thereof deposited Colonies or the

15 with the Registrar by any person being the executor or administrator pries Kinedom te
therein named, or by any person duly authorized by power of attorney granted to New
in that behalf under the hand and seal of such executor or administrator, f’,ﬁi‘:gh &b iy
such probate or letters of administration may be sealed with the seal 8. A. Act.
of the Court, and shall when so sealed have the like force and effect
90 and have the same operation in New South Wales, and every executor
and administrator thereunder shall perform the same duties and be
subject to the same liabilities as if such probate or letters of adminis-
tration had been originally granted by the Supreme Court of New
South Wales in its Probate Jurisdiction. Provided always that the
95 Court may on application in that behalf require any such executor or
person authorized as aforesaid to give security for the due administration
of the estate in respect of matters or claims within the Colony.
61. The seal of the Court shall not be affixed to any such probate Seal not to be affized
or letters of administration until all such probate, stamp, and other S ST

30 duties if any have been paid as would have been payable if such i
probate or letters of administration had been originally granted by the
Supreme Court of New South Wales, and further such letters of And as to adminis-
administration shall not be so sealed until such bond has been entered griere; £ e

. " 8 o entered into.
into as would have been required if such letters had been originally

35 granted by the last-mentioned Supreme Court.

62. Every such executor or administrator as last aforesaid, and Every executor &e.
every executor or administrator appointed under this Act shall be fﬁ%ﬁfﬁfﬁ‘:ﬁ;"”‘d"“
deemed to be resident within the Colony of New South Wales, and where
not actually so resident he shall before the issue or sealing of any probate

40 or administration file with the Registrar an address within the city of
Sydney at which notices and processes may be served upon him, and
all services at such registered address shall be deemed personal service.

63. Any person may lodge a caveat against the sealing of any Caveat.
such probate or letters of administration, and such caveat shall have

45 the same effect and shall be dealt with in the same manner as a caveat
against the grant of probate or administration.

64. The seal of the Court shall not be affixed as aforesaid Notice of intentien
except upon an affidavit that notice of the intention to apply in that PPy
behalf has been published twice in one or more Sydney daily news-

50 papers fourteen days before the making of such affidavit, and that no
caveat has been lodged in respect thereof up to the morning of such
application.

65. The above provision as to sealing shall not apply to any Not to apply to

Public Officer or to the Curator of Intestate Estates. gg:igfﬂi“’ or

PART
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PART VI.
Curator of Intestate Lstates.

66. The Curator shall before entering upon the duties of his
office give security to Her Majesty and her successors to the satisfaction
5 of the Colonial Treasurer for the collection and due payment of and
accounting for all moneys which shall come to his hands by virtue of
his office. Provided that any surety found by him may withdraw from
any future liability by giving the Colonial Treasurer three months
written notice of his desire so to do, but such withdrawal shall not
10 affect his liability for any breach which may have occurred prior to the
date of actual withdrawal.

67. On the death, resignation, or removal of such Curator or of
the successor in office of any such Curator, the successor of the Curator
so dying, resigning, or removed shall immediately on his appointment

15 and by virtue thereof become administrator of all the real and per-
sonal of every such deceased person as hereinafter mentioned left
unadministered by any predecessor. And every such successor shall
immediately upon his appointment and by virtue thereof become
entitled to the possession of all books, accounts, letters, papers, and

20 documents of every description used by or in the possession or under
the control of any predecessor relating to any estate administered by
him or to the office of Curator.

68. In all legal proceedings it shall not be necessary for the
Curator or those suing him to prove his general authority to act as

25 Curator, but only to prove the order to collect in the specific estate to
which the proceedings relate. Whenever the office of Curator shall
become vacant by death, resignation, or removal from office or other-
wise and another person shall be appointed to the vacancy so created
any action or proceeding which may have been taken as aforesaid shall

30 not abate but shall be continued by or against the person so appointed
as such Curator, and no fresh order to collect shall be necessary.

69. The Curator may appoint any persons he may think fit to
act as his agents for the purpose of administering all estates in his
hands, and the clerks to the several Benches of Magistrates within

35 the Colony shall at his request act as such agents within their
respective districts. Every such agent not being a Clerk of Petty
Sessions shall give security to the satisfaction of the Curator for the
performance of his duties. Such agents shall in all respects act in the
management, collection, and getting in of such property under the

40 direction of the Curator who shall not be answerable for any act or
omission of any such agent not in conformity with any such direction
or which shall not have happened by the said Curator’s own default or
neglect.

" 70. The Curator shall take and retain the fees set out in the

45 Schedule hereto and also a commission of five pounds per centum on all
moneys collected by him or by his agents and shall pay such moneys
into the Treasury for the public uses of the Colony after deducting
therefrom all expenses and an allowance of not exceeding three
pounds per centum by way of commission to his agents in respect of

50 all moneys collected by them or through or by reason of their agency.

71. The Court may on the application of the Curator grant to
the Curator an order to collect the estate of any deceased person
leaving real or personal estate within the jurisdiction of the Court
in any of the following cases—

bb () Where the person shall have died testate but leaving mno

executor or no executor who may be willing and capable of
acting

12

Curator to give
security.

Successors to have
power of adminis-
trator de bonis non.

Proceedings by and
against Curator.

Curator’s agents.

As to fees and com-
mission.

Order to Curator to
collect.
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acting in execution of his will and no widow or next of kin
or no such person willing and capable as aforesaid resident
within the jurisdiction of the Court or where he shall have
died intestate and leaving no widow or next of kin resident
within such jurisdiction.

(1) Where the person shall have died either testate or intestate
and probate or administration shall not have been applied for
within three months after the death of such person.

(i) Where the person shall by his will have appointed the

10 Curator to act.

(1v) Where the estate or any portion thereof is liable to waste, and
the executor appointed by the will or widow or lawful next
of kin shall be absent from the locality of the said estate
or is not known or has not been found, or shall request the

15 Curator in writing to apply for such order.

(v) Where the executors named in the will of the deceased have
renounced probate or all the persons primarily entitled to
administration have by writing filed in the office of the
Registrar declined to apply for administration.

20 (vi) Where the estate or any portion thereof is of a perishable
nature or is in danger of being lost or destroyed, or where
great expense may be incurred by reason of delay.

(vir) Where after the expiration of thirty days from the decease
of any person there is no reasonable probability of probate

25 or administration being obtained within the period of three
months from such decease.

Provided that the Court may in any case require the Curator to give
such notices or cite such persons or produce such evidence as it may
think fit before granting the order applied for or may make a tem-

30 porary order for collection and protection only or generally or limited
to a portion of the estate or otherwise. And it is hereby declared
that the provisions of this Act shall apply to the administration of the
real estate within the Colony of all persons who shall have died prior
to the first day of July, one thousand eight hundred and sixty-three,

35 where those entitled to such estate shall not have asserted their rights
thereto prior to the date of the passing of this Act; and all orders to
collect such estate shall have the effect of vesting it in the Curator,
subject to any claim under the Statute of Limitations, so as to enable
him to convey the right, title, and interest (if any) of the deceased to

40 the purchaser thereof. And the Curator shall hold such estate, or the
proceeds of sale thereof, subject as aforesaid, for the benefit of, and in
trust for, those who, prior to the first day of July, one thousand eight
hundred and sixty-three, would have been entitled thereto.

ot

72. An order to collect the estate of any deceased person Efect of order.

45 shall give to the Curator the same powers, rights, and obligations in
respect of such estate, except as hereby enacted, as he would have had
if administration had been granted to him as next of kin to such
person intestate ; and all laws now or hereafter in force in reference to
the administration of the estates of deceased persons shall apply to

50 the administration of estates by the Curator.

13

73. Notwithstanding any order which shall have been made Probates and admin-

authorizing the Curator to collect under this Act the Court may
grant probate of the will or administration of the estate of such

deceased person to any person in such manner and subject to such mentof Curator.

55 limitations or conditions as it shall think proper, but no application
for any such grant shall be made until seven days after notice in
writing of the intention to apply for the same shall have been left at
the office of the Curator.

74.

istrations may be
granted notwith-
standing appoint-
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74. Immediatelyon the grant of any such probate or administra- On such grant
tion all the interest, powers, rights, and duties of the Curator (except R ot
such rights as are conferred by this section) in regard to the estate of
the deceased person whose estate shall be affected by such grant, and

5 all liabilities of the Curator under any contract or agreement entered
into by him in relation to such estate or any part thereof shall cease,
and (subject to and on the allowance and payment of all money due
for the commission of the Curator as aforesaid and the necessary outlay,
disbursements, costs, charges, and expenses in relation to such estate,
10 including all costs of appearing on the application for such probate or
letters of administration or rule and consequent thereon, and subject
also to the provisions of this section) such portion of the estate of
such deceased person as shall be left unadministered by the Curator,
and all rights and obligations of the Curator in respect thereof shall vest
15 in the executor or administrator obtaining such probate or administra-
tion. Provided always that nothing herein contained shall be held to
relieve the Curator from any liability in respect of his management of
the estate up to the time of such probate or administration.
75. Whenever it shall be made to appear to the Court that When thereis
90 there is reasonable ground to suppose that any person has died out of the Scodieground gy

S . . R )5 VY believe that any
jurisdiction of the Court intestate but leaving property within such juris- person has died out

diction the Court may order and empower the Curator to collect SRl ern of the
manage the estate of such person both real and personal, and every may obtein order to
such order shall be valid until revoked and shall empower the Curator to ﬁiﬂiﬁigﬁf p';.';?;‘f,‘f
925 collect, manage, and administer the personal estate, and enter upon and death.
receive the rents and profits and otherwise manage the real estate of
such supposed deceased person, and to pay and discharge the debts and
liabilities of such person in like manner asif he were certainly dead and
the Curator had obtained an order to collect the estate of such person
30 under the preceding provisions. Provided that the Curator shall not
proceed to any distribution of the assets without an order of the
Court specially authorizing him to make such distribution.
76. Within fourteen days after any order to collect shall Notice of rule to.be
have been granted the Curator shall, unless the Court shall otherwise Published:
35 order, cause notice of the fact that such order has been granted to be
published twice in some newspaper published in the city of Sydney;
and if the person of whose estate the Curator shall have been
appointed Curator did not reside in such city then twice in some
newspaper published in the town or place where such person resided,
40 or if there shall be no newspaper published in such town or place then
twice in some newspaper circulating in or near to such town or place.
77. The Curator shall cause like motices to be published in Like notices to next
newspapers published or circulating in the town or place where the °f k-
next of kin are known or supposed to reside, and in the case of
45 foreigners he shall give notice to the Consul of the country where the
next of kin are supposed to reside, unless the Court shall in any case
otherwise order.
78. Any person interested as creditor, next of kin or otherwise Court to have
in the real or personal estate of any deceased person which the Curator i‘;‘;”};ﬁu{‘gﬂs‘l‘°“°“
50 has been ordered to collect may, on the neglect or refusal of the
Curator to do any act in relation to the administration of such estate
or on his doing or threatening to do any act in breach of his duty with
roference to the said estate, apply ex parte upon affidavit to the
Probate Judge in chambers for an order calling upon the Curator to
55 show cause upon a day not less than two days from the service of such
order upon him before the Court why he should not do or abstain
from doing such act, and for an interim order in the nature of an
injunction if warranted by the facts of the case; and any such order
may be granted subject to such conditions as to giving security for
60 costs as the Court may impose. 79
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79. Upon the hearing of any such complaint the Court may Applications how
receive proof of the matters in relation thereto orally or by affidavit, heard:
and may make such order thereon as the circumstances of the case
may require and as to payment of costs by the complainant or by
5 the Curator personally or from the estate administered by him as in
his discretion shall seem just, and such orders shall have the same
effect and be enforceable by the same process as if made by the Court
sitting in equity in a suit between the parties to such complaint.
0. In all cases where an order to collect shall have been made Curator to act as the

10 or shall be made under this Act it shall be lawful for the Court on the Comretal, Croch
petition of the Curator or any person interested in the estate to make
such orders touching the collection, sale, investment, and disposal of
the estate as to the Court shall seem meet.

81. In every case in which the estate of any deceased pPerson Mode of proceeding

15 shall be administered by the Curator under this Act all disputes and vndes this Ack.
matters touching the collection, management, or administration of the
same within the provisions of this Act, and all claims and demands
thereon except as hereinafter provided shall be decided by the
Court on petition. Provided nevertheless that in any case in which it

20 shall appear to be not desirable that the matter in question should be
so decided the Court may direct such proceedings to be instituted as
shall appear proper for the due decision thereof.

89. The Curator shall at such times as he shall think fit cause Payment of debts.
advertisements to be published in the Gazette and such other public

25 papers as he shall deem expedient, calling upon the creditors of the
persons whose estates he shall have been ordered to administer to
come in and prove their debts before him, on or before a time to
be fixed in such notice. He may allow any claim which may be
made before him upon the affidavit of the claimant alone or where

30 he shall think fit to call for further evidence upon such further
evidence as he shall require. e shall as soon after the expira-
tion of the time allowed for proof of debts as he conveniently can, pay
the debts proved if the whole thereof can be paid, and if not shall
declare and pay a dividend thereon ; and if he shall collect any further

35 assets after making such payment he shall in case any part of the
debts proved remain unpaid pay the same and any debts subsequently
proved before him (or a dividend thereon as the case may be), but such
debts as shall be subsequently proved shall first be paid a dividend in
proportion to their amount equal to the dividend paid to creditors

40 having previously proved their debts. ~After payment of all debts, fees,
and expenses incident to the collection, management, and administration
of such estate he shall pay over the residue to the personal representa-
tive of the intestate or testator (as the case may be) so soon as such
representative shall have been duly constituted.

45 83. After the expiration of three calendar months from the Payment to relatives
time fixed by the advertisement for creditors to come in and prove % ™ Pty cusek
their debts, if no debt shall be proved or no creditor having proved
his debt shall remain unpaid, it shall be lawful for the Curator with
the approval of the Court to pay any sum not exceeding one hundred

50 pounds to any person claiming to be a party in distribution or to be
a legatee under a will without letters of administration having been
obtained or the will being proved, and upon such evidence of the right
or title of the party so claiming as the Court may under the circum-
stances deem sufficient.

55 84. The Curator shall have the same right to require a release Discharge to Curator
and discharge upon winding up any estate in his charge and handing ** i R g
over the property which may be in his hands to the person or persons
entitled thereto as any exccutor, administrator, or any other trustee

now has in the like circumstances.
85.
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85. The Curator shall make or cause to be made an inventory or Accounts to be kept,
list of all the estates of the persons which he shall have been ordered &
to administer, and shall retain the same in his office and shall keep an
account of all his receipts, payments, and dealings in every such estate,

5 and shall retain all letters received and copies of all letters written by
him and all deeds, papers, and writings of and relating to such estates,
and shall permit all persons to inspectand take copies of the same and
of all proceedings relating thereto at all reasonable hours, or shall
furnish office copies thereof on payment of the fees mentioned in the

10 Schedule hereto annexed. The Curator shall with due diligence sell or
mortgage such lands as he may be authorized to deal with and convert
into money all such other estate as shall not consist of money unless
otherwise ordered by the Court, and shall forthwith pay all moneys
received by him as such Curator into some Bank to be approved of by

15the Court and the Colonial Treasurer to the credit of an official
account to be operated on by him as such Curator.

86. The receipts in writing of the said Curator for any moneys Receipt of Curator
payable to him under this Act shall be sufficient discharges for the suficient discharge.
same to the persons paying the same who shall not afterwards be liable

20 for any misapplication thereof.

87. The Curator shall in the months of January, April, July, and Quarterly returns to
October in every year transmit to the Colonial Treasurer a return of St Prindenias
all moneys received and paid by him or any agent or agents for him '
during the three months immediately preceding in respect of the

25 estates intrusted to him to collect, distinguishing the particular estate
in which the same have been so received or paid. And shall at
the same time furnish a separate and distinet return of all balances or
sums whatsoever then in his hands to the credit of each of such estates :

And shall keep proper books of account in reference thereto, which

30 shall once in every three months or oftener if necessary be examined
and passed by the Colonial Treasurer or some officer appointed by him
in that behalf.

88. The Curator shall after the expiration of six months from The Curator to
the date of the order for collection of any estate invest all moneys :;;ﬁ:é%?sﬁ;?ﬁ

35 then standing to the credit of each such estate as the Court may by months,
any general or special rule or order direct, and until and subject to
any such order or rule may be made in accordance with the rule for
the time being in force with reference to the investment of suitors
moneys under the charge or control of the Court of Equity.

40 89. Neither the Curator nor any of his agents shall be personally Curator or his agents
liable to any person in respect of goods or chattels in the possession g;’z;"i’flfhfe"rpgfgrm_
of any intestate at the time of his death which shall be sold by the ance of their dutics.
Curator or any such agent as the goods of such intestate, unless such
Curator or agent shall know or have actual notice before the sale that

45 such goods or chattels were not in fact the property of such intestate,
nor for any act done bond fide in the performance of their duties
respectively unless it shall be shown that such act was done not only
illegally but wilfully or with gross negligence.

90. In case of any sale by the Curator or his agents of goods or Proceeds of property

50 chattels belonging in fact to any third person the amount realized by e e
such sale thereof shall be paid over by him or them to the owner upon
proof by him of such ownership, unless the same shall have been
applied in the payment of the debts of the deceased or shall have been
distributed according to any will of the deceased or in the ordinary

53 course of administration whilst the said Curator or any such agent was
in ignorance, and without actual notice of the claim of such person to
the goods or chattels so sold.

91. If it shall appear on office found that any real estate vested Conveyance of
in the Curator has escheated to Her Majesty, the net proceeds of sale of @:cheated lands and

disposal of proceeds
such of sale.
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such estate shall be paid by the Curator to the Colonial Treasurer and

be by him carried to the credit of the Consolidated Revenue Fund :

And the Curator’s conveyance of such real estate to the purchaser

thereof shall operate to pass the right, title, and interest of the deceased
5 intestate to such purchaser as in any other case.

92. The Curator shall in the first week in January in each Payment to Colonial
year cause all sums of money which shall on the first day of that month Treasurer aftersix
have been invested as aforesaid and lying to the credit of any intestate
estate for the term of six years then next preceding to be paid to the

10 Colonial Treasurer for the public service of the Colony, subject to the
provisions hereinafter contained.

93. It shall be lawful for the Court at any time upon the Parties entitled may
petition of any person claiming to be entitled to the said moneys so ®PP!Y subsequently.
paid over to the Colonial Treasurer or any part thereof, and upon being

15 satisfied by affidavit or other sufficient evidence adduced in support
thereof that such person is so entitled to make an order for the
payment of such moneys or any portion thereof, but without interest
thereon from the time of payment to the Colonial Treasurer as afore-
said, and after deducting any costs and expenses which may have been

20 incurred by the Curator or otherwise in respect of such application ; and
the Colonial Treasurer on being served with such order shall within a
reasonable time in that behalf pay the amount mentioned therein to
the person therein named, and the receipt of such person shall be a
sufficient voucher for such payment.

25 PART VII.
Procedure.

94. Subject to any rules or orders to be made hereunder, and practice until
except where otherwise provided by this Act the practice of the Supreme gihapmine getesel
Court in Probate Jurisdiction shall be regulated so far as the circum- existing. ©

30 stances of the case will admit by the practice of the Court in its
Equitable Jurisdiction.

95. Subject to the rules and orders to be made hereunder, the Mode of taking
witnesses and where necessary the parties in all matters where their ;E‘igﬁcg‘l RS vy
attendance can be had shall be examined orally in open Court, whether s, 31, i

35 the trial or proceeding be with or without a jury. Provided always
that by the permission of the Court in every case the parties may
verify their respective cases in whole or in part by affidavit, but
so that the deponent in every such affidavit shall on the application
of the opposite party be subject to be cross-examined by or on behalf

40 of such opposite party orally in open Court as aforesaid, and upon such
cross-examination may be re-examined orally in open Court as afore-
said by or on behalf of the party by whom such affidavit was filed.

96. Where a witness in any contested matter is out of the Court may issue
jurisdiction of the Court, or where by reason of his illness or otherwise o iy~ sue D T

45 the Court shall not think fit to enforce the attendance of the witness tion of witnesscs
in open Court, it shall be lawful for the Court to order a com- g er iy
mission to issue for the examination of such witness on oath upon gz , s,
interrogatories or otherwise, or if the witness be within the juris-
diction of the Court to order the examination of such witness on

50 oath upon interrogatories or otherwise before any officer of the said
Court or other person to be named in such order for the purpose; and
all the powers now vested in the Supreme Court in its equitable juris-
diction with reference to the issuing of commissions and ordering the
examination of witnesses and generally in connection therewith shall

55 extend to and be applicable to the Court in its probate jurisdiction.

354—C 97.
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97. The Court may direct any question of fact arising in any Questions of fact
suit or proceeding under this Act to be tried by a special or common ¥ be directed 1o be
jary. or before a jury.

98. When any question shall be so directed to be tried such s iaaha

5 question shall be reduced into the form of an issue and shall be tried Question & GERpE
before the Probate Judge or one of the other Judges of the Supreme i
Court and a jury of four or twelve men at such time and place as the
Court may direct, and thereupon the matter shall proceed as in the case
of issues directed to be tried by the Court in its equitable jurisdiction.

10 99. Any person considering himself aggrieved by any final or Appesl.
interlocutory decree or order of the Probate Judge may appeal there-

* from to the full Court in the same way and with and subject to the
same powers, orders, rules, and regulations as are now in force with
reference to appeals from the decisions of the Primary Judge in Equity.

15 100. The Probate Judge may on the application of any party or judge may direet
at his own diseretion, and on such terms (if any) as he shall think fit to Thearing.
impose, direct a rehearing by the Full Court of any cause, petition, PR
motion, or matter before him ; and in such case it shall not be necessary
to give any notice of appeal, but nothing herein shall prejudice the

20 right of any party to appeal when the Judge shall not give any such
direction.

101. Any person may lodge with the registrar a caveat against Ousiohtay be
any application for probate or administration at any time previous to w1y,
such probate or administration being granted ; and every such caveat No 427 5. 2).

95 shall set forth the name of the person lodging the same, and an address
within the city of Sydney at which notices may be served on him.

102. In every case in which a caveat shall be lodged the Wherea caveat
Court may upon motion on behalf of the person applying for probate ;’r‘lﬁ‘;dofiﬁfff“fﬂ?’
or administration supported by affidavits upon which if there had been 7, so.

30 o caveat, probate or administration would have been granted, make
an order nisi for the grant of probate or administration to the person
applying; and every such order shall name a time for showing cause
against the same, and the Court may enlarge such order from time to
time.

35 103. Every such order nisi and every order enlarging the same service of order nisi.
may be served on the caveator by delivering a copy of the same at the 7. s1.
address mentioned in his caveat.

104. If upon the day named in the order nisi or upon the day Procceding where
to which such order shall have been enlarged the caveator do not Cq‘“;fe’;t]f’" e o

40 appear such order nisi may be made absolute upon an affidavit of 7 sz
service, but if the caveator appear the matter shall proceed as a contested
matter and be heard before the Probate Judge alone upon affidavit or
oral evidence or by a jury as the Court may direct.

105. The Court shall have the like powers, jurisdiction, and powers of the Court

45 authority for requiring and enforcing the production of documents and * guiance arimy.
the attendance of persons as witnesses and otherwise, and for punishing ¢! Yileys: 0.2,

~ persons failing, neglecting, or refusing to produce such documents, or
to appear or to be sworn or make affirmation or declaration, or to give
evidence, or guilty of contempt, and generally for the trial or determina-

50 tion of questions of fact, and for enforcing all orders, decrees, and judg-
ments made or given by the Court under this Act, and for the taxation
of costs, and otherwise in relation to the matters to be inquired into
and done under this Act or by or under the orders of the Court under
this Act as ave or shall be by law vested in the Supreme Court in equity

55 for such purposes in relation to any suit or matter depending in such
Court in equity.

106. The Court may on motion or petition or otherwise in a Order to produce any
summary way whether any suit or other proceeding shall or shall not i;‘eg“t"g"gz';;}’hf‘g’:f

be pending in the Court with respect to any probate or administration, tary.

order Zb.s.26.
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order any person to produce and bring into the registry any paper or
writing, being or purporting to be testamentary or otherwise material
to the matter before the Court which may be shown to be in the
possession or under the control of such person, and if it be not shown
5that any such paper or writing is in the possession or under the
control of such person, but it shall appear that there are reasonable
grounds for believing that he has the knowledge of any such paper or
writing, the Court may direct such person to attend for the purpose of
being examined in open Court or upon interrogatories respecting the
10 same, and such person shall be bound to answer such questions or
interrogatories, and (if so ordered) to produce and bring in such paper or
writing, and shall be subject to the like process of contempt in case ot
default in not attending or in not answering such questions or interro-
gatories or not bringing in such paper or writing as he would have
15 been subject to in case he had been a party to a suit in the Court and
had made such default, and the costs of any such motion, petition, or

other proceeding shall be in the discretion of the Court.

PART VIII.
General matters.

20 107. The Registrar, Commissioners of the Supreme Court, and oatis.
Justices of the Peace of the Colony of New South Wales shall have
power to administer oaths under this Act.

108. In all matters under this Act the question of costs and costs.
how they shall be paid shall be in the discretion of the Court subject

25 to appeal as aforesaid.

109. The Judges of the Supreme Court or any three of them, Rules.
may make general rules for regulating the times and form and mode Equity Act, 1880.
of procedure, and generally the practice of the Court in respect of the
several matters to which this Act relates, and for fixing the amount of

30all fees and allowances to officers of the Court and solicitors in
reference to such matters, and otherwise for the effectual execution of
this Act and of the intention and object thereof ; and all such rules
and orders shall be published in the Government Gazette and shall be
laid before hoth Houses of Parliament within thirty days of their

35 being promulgated, or if Parliament be not then sitting, within the
like time after Parliament shall thereafter assemble for the despatch
of business.

SCHEDULE.

oy

40 For every order to administer where effects shall appear to be above £50...
‘Where effects shall appear to be £50 or under
For every order to pay money if £10 and under £20
If £20 and under £50 ... ;
If £50 and under £100...
45 And on every £100 above the first
For every common order
For every special order ...
For every oflice copy 6d. per folio.
On every audit of accounts including the direction to invest assets if the
50 amount which shall have been in the Curator’s hands be under £20 ...
If £20 and under £50 ...
If £50 and under £100 ...
For every £100 above the first...
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