D egislative Council,

28° VicTorLE, 1865.

A BILL

To amend the Law relating to Advances bond fide made to Agents

intrusted with Goods.

[Mr. ALexANDER CAMPBELL;—19 April, 1865. ]

HEREAS by an Act passed in the sixth year of the reign of 6 Geo. 4 c. 9.

His late Majesty King George the Fourth intituled «.4n Act

“ {0 alter and amend an Act for the better protection of the property of
« Merchants and others who may hereafter enter into contracts or
B ¢ agreements in relation to goods wares and merchandise intrusted to
« Factors or Agents” validity is given under certain circumstances
to contracts or agrecments made with persons intrusted with and in
possession of the documents of title to goods and merchandise and

consignees making advances to persons abroad who are intrusted with

10 any goods and merchandise are entitled under certain circumstances

to a lien therecon but under the said Act and the present state of the
law advances cannot safely be made upon goods or documents to
persons known to have possession thereof as agents only And whereas
by the said Act it is amongst other things further enacted that it shall
15 be lawful to and for any person to contract with any agent intrusted
with any goods or to whom the same may be consigned for the
purchase of any such goods and to receive the same of and to pay for
the same to such agent and such contract and payment shall be
binding upon and good against the owner of such goods notwithstand-
90 ing such person shall have notice that the person making such contract
or on whose behalf such contract is made is an agent Provided such
contract or payment be made in the usual and ordinary course of
business and that such person shall not when such contract is
entered into or payment made have notice that such agent is not
95 authorized to sell the same or to receive the said purchase money
And whereas advances on the security of goods and merchandise have
become an usual and ordinary course of business and it is expedient
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and necessary that reasonable and safe facilities should be afforded
thereto and that the same protection and validity should be extended
to bond fide advances upon goods and merchandise as by the said
recited.Act is given to sales and that owners intrusting agents with the
possession of goods and merchandise or of documents of title thereto 5
should in all cases where such owners by the said recited Act or
otherwise would be bound by a contract or agreement of sale be in
like manner bound by any contract or agreement of pledge or lien for
any advances bond fide made on the security thereof And whereas
much litigation has arisen on the construction of the said recited Act 10
and the same does mot extend to protect exchanges of securities
bond fide made and so much uncertainty exists in respect thereof that it
is expedient to alter and amend the same and to extend the provisions
thereof and to put the law on a clear and certain basis Be it therefore
enacted by the Queen’s Most Excellent Majesty by and with the advice 15
and consent of the Legislative Council and Legislative Assembly of
New South Wales in Parliament assembled and by the authority of the
same That from and after the passing of this Act any agent who
shall thereafter be intrusted with the possession of goods or of the
documents of title to goods shall be deemed and taken to be owner of 20
such goods and documents so far as to give validity to any contract
or agreement by way of pledge lien or security bond fide made by any
person with such agent so intrusted as aforesaid as well for any
original loan advance or payment made upon the security of such
goods or documents as also for any further or continuing advance in 25
respect thereof and such contract or agreement shall be binding upon
and good against the owner of such goods and all other persons
interested therein notwithstanding the person claiming such pledge
or lien may have had notice that the person with whom such contract

or agreement is made is only an agent. 30

2. And be it enacted that where any such contract or agree-
ment for pledge lien or security shall be made in consideration of the
delivery or transfer to such agent of any other goods or merchandise
or document of title or negotiable security upon which the person so
delivering up the same had at the time a valid and available lien and 35
security for or in respect of a previous advance by virtue of some
contract or agreement made with such agent such contract and agree-
ment if bond fide on the part of the person with whom the same may
be made shall be deemed to be a contract made in consideration of an
advance within the true intent and meaning of this Act and shall be 40

as
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as valid and effectual to all intents and purposes and to the same
extent as if the consideration for the same had been a bond fide present

advance of money Provided always that the lien acquired under Butnolien beyond
¢ the value of the,

such last mentioned contract or agreement upon the goods or docu- 8°°% &ver v
5 ments deposited in exchange shall not exceed the value at the time

of the goods and merchandise which or the documents of title to

which or the negotiable security which shall be delivered up and

exchanged.

3. Provided always and be it enacted that this Act and every s o
e 8

protect only trans-

actions bona fide

. . s without notice that

give validity to such contracts and agreements only and to protect the agent pledging

is acting without

only such loans advances and exchanges as shall be made bond ‘/Zde;‘f}thont,y ?tgzala
e against the

owner.

10 matter and thing herein contained shall be deemed and construed to

and without notice that the agent making such contracts or agree-
ments as aforesaid has not authority to make the same or is acting
15 mald fide in respect thereof against the owner of such goods and
merchandise and nothing herein contained shall be construed to
extend to or protect any lien or pledge for or in respect of any ante-
cedent debt owing from any agent to any person with or to whom
such lien or pledge shall be given nor to authorize any agent intrusted
20 as aforesaid in deviating from any express orders or authority received
from the owner but that for the purpose and to the intent of protecting
all such bond fide loans advances and exchanges as aforesaid (though
made with notice of such agent not being the owner but without any
notice of the agent’s acting without authority) and to no further or
25 other intent or purpose such contract or agreement as aforesaid shall

be binding on the owner and all other persons interested in such goods.

4. And be it enacted that any bill of lading India warrant dock e -

warrant warehouse-keeper’s certificate warrant or order for the

delivery of goods or any other document used in the ordinary course
30 of business as proof of the possession or control of goods or authorizing

or purporting to authorize either by indorsement or by delivery the

possessor of such document to tramsfer or receive goods thereby

represented shall be deemed and taken to be a document of ftitle

within the meaning of this Act And any agent intrusted as aforesaid ¢ when aghs
35 and possessed of any such document of title whether derived imme-

diately from the owner of such goods or obtained by reason of such

agent’s having been intrusted with the possession of the goods or of

any other document of title thereto shall be deemed and taken to have

been intrusted with the possession of the goods represented by such
40-document of title as aforesaid and all contracts pledging or giving a

lien
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lien upon such document of title as aforesaid shall be deemed and
taken to be respectively pledges of and liens upon the goods to which

the same relates and such agent shall be deemed to be possessed of

And when in

caselhc o4 such goods or documents whether the same shall be in his actual

custody or shall be held by any other person subject to his control or 5
for him or on his behalf And where any loan or advance shall be bond
fide made to any agent intrusted with and in possession of any such
goods or documents of title as aforesaid on the faith of any contract
or agreement in writing to consign deposit transfer or deliver such
goods or documents of title as aforesaid and such goods or documents 10
of title shall actually be received by the person making such loan or
advance without notice that such agent was mot authorized to
make such pledge or security every such loan or advance shall be
deemed and taken to be a loan or advance on the the security of such
"goods or documents of title within the meaning of this Act though 15
such goods or documents of title shall not actually be received by the
person making such loan or advance till the period subsequent thereto
Contract or agree-  and any contract or agreement whether made direct with such agent
as aforesaid or with any clerk or other person on his behalf shall be
deemed a contract or agreement with such agent and any payment 20
made whether by money or bills of exchange or other negotiable
security shall be deemed and taken to be an advance within the
ff"?ﬁifﬁi‘i?ngid"“c" meaning of this Act and an agent in possession as aforesaid of such
goods or documents shall be taken for the purposes of this Act to
have been intrusted therewith by the owner thereof unless the contrary 25

can be shewn in evidence.

Agent's civil 5. Provided always and be it enacted that nothing herein
responsibility not

tobe diminished. o1 tained shall lessen vary alter or affect the civil responsibility of an

agent for any breach of duty or contract or non-fulfilment of his
orders or authority in respect of any such contract agreement lien or 30

pledge as aforesaid.

Agent making 6. Provided always and be it enacted that if any agent intrusted

consignments con-

3‘;“;&3&;’5‘;‘;‘;{;” as aforesaid shall contrary to or without the authority of his principal

of misdemeanor. = 41\ that behalf for his own benefit and in violation of good faith make
any consignment deposit transfer or delivery of any goods or docu- 35
ments of title so intrusted to him as aforesaid as and by way of a
pledge lien or security or shall contrary to or without such authority
for his own benefit and in violation of good faith accept any advance
on the faith of any contract or agreement to consign deposit transfer
or deliver such goods or documents of title as aforesaid every such 40

agent
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agent shall be deemed guilty of a misdemeanor and being convicted
thereof shall be sentenced to transportation for any term not exceeding
Jourteen years nor less than seven years or to suffer such other punish-
ment by fine or imprisonment or by both as the Court shall award

5 And every clerk or other person who shall knowingly and wilfully act
and assist in making any such consignment deposit transfer or delivery

or in accepting or procuring such advance as aforesaid shall be deemed
guilty of a misdemeanor and hbeing convicted thereof shall be liable
at the discretion of the Court to any of the punishments which the Court

10 shall award as hereinbefore last mentioned Provided nevertheless that
no such agent shall be liable to any prosecution for consigning deposit-
ing transferring or delivering any such goods or documents of title in
case the same shall not be made a security for or subject to the payment

of any greater sum of money than the amount which at the time
15 of such consignment deposit transfer or delivery was justly due and
owing to such agent from his principal together with the amount of
any bills of exchange drawn by or on account of such principal and
accepted by such agent Provided also that the conviction of any such
agent so convicted as aforesaid shall not be received in evidence in any

20 action at law or suit in equity against him And no agent intrusted as

aforesaid shall be liable to be convicted by any evidence whatsoever in

respect of any act done by him if he shall at any time previously to
his being indicted for such offence have disclosed such act on oath in
consequence of any compulsory process of any Court of law or equity
25 in any action suit or proceeding which shall have been bond Jide insti-
tuted by any party aggrieved or if he shall have disclosed the same in

any examination or deposition before any Commissioner of Bankrupt.

7. Provided also and be it enacted that nothing herein contained Right of owner to
shall prevent such owner as aforesaid from having the right to redeem
30 such goods or documents of title pledged as aforesaid at any time
before such goods shall have been sold upon repayment of the amount
of the lien thereon or restoration of the securities in respect of which
such lien may exist and upon payment or satisfaction to such agent
if by him required of any sum of money for or in respect of which
35 such agent would by law be entitled to retain the same goods or docu-
ments or any of them by way of lien as against such owner or to
prevent the said owner from recovering of and from such person with st i balance
whom any such goods or documents may have been pledged or who
shall have any such lien thereon as aforesaid any balance or sum of
40 money remaining in his hands as the produce of the sale of such goods

after
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after deducting the amount of the lien of such person under such

Incascofbankruptey pontract or agreement as aforesaid Provided always that in case of

owner to prove for

amount paid to .

ot o valie the bankruptey of any such agent the owner of the goods which shall
of goods if un- . . »
redcemed. have been so redeemed by such owner as aforesaid shall in respect of

the sum paid by him on account of such agent for such redemption be 5

held to have paid such sum for the use of such agent before his bank-
ruptey or in case the goods shall not be so redeemed the owner shall
be deemed a creditor of such agent for the value of the goods so pledged
at the time of the pledge and shall if he shall think fit be entitled in
either of such cases to prove for or set off the sum so paid or the value 10

of such goods as the case may be.

Io epiclaiion of 8. And be it enacted that in construing this Act the word
« person ” shall be taken to designate a body corporate or company
as well as an individual and that words in the singular number shall
when necessary to give effect to the intention of the said Act import 15
also the plural and wice versd and words used in the masculine gender

shall when required be taken to apply to a female as well as a male.

oy b d 9. Provided also and be it enacted that nothing herein contained
contr erore

passing of this Act. ¢ha]] he construed to give validity to or in anywise to affect any con-

tract agreement lien pledge or other act matter or thing made or done 20

before the passing of this Act.

Sydney : Thomas Richards, Governmert Printer.—1865.

[Price, 6d.]




#egislative Council

28° Vicroriz, 1865.

A BILL

(As amended in Committee of the Whole Council.)

To amend the Law relating to Advances bond fide made to Agents
intrusted with Goods.

WHEREAS by an Act of the Imperial Parliament passed in the 6 Geo. ¢ c. 94.
sixth year of the reign of His late Majesty King George the
Fourth intituled “ An Act to alter and amend an Act for the better
« protection of the property of Merchants and others who may hereafter
5 “ enter into contracts or agreements in relation to goods wares and
 merchandise intrusted to < Factors or Agents” validity is given under
certain circumstances to contracts or agreements made with persons
intrusted with and in possession of the documents of title to goods and
merchandise and consignees making advances to persons abroad who
10 are intrusted with any goods and merchandise are entitled under certain
circumstances to a lien thereon but under the said Act and the present
state of the law advances cannot safely be made upon goods or documents
to persons known to have possession thereof as agents only And whereas
by the said Act it is amongst other things further enacted that it shall
15 be lawful to and for any person to contract with any agent intrusted
with any goods or to whom the same may be consigned for the
purchase of any such goods and to receive the same of and to pay for
the same to such agent and such contract and payment shall be
binding upon and good against the owner of such goods notwithstand-
20 ing such person shall have notice that the person making such contract
or on whose behalf such contract is made is an agent Provided such
contract or payment be made in the usual and ordinary course of
business and that such person shall not when such contract is
entered into or payment made have notice that such agent is not
25 authorized to sell the same or to receive the said purchase money
And whereas advances on the security of goods and merchandise have

¢ 39— become
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become an usual and ordinary course of business and it is expedient
and necessary that reasonable and safe facilities should be afforded
thereto and that the same protection and validity should be extended
to bond fide advances upon goods and merchandise as by the said
recited Act is given to sales and that owners intrusting agents with the 5
possession of goods and merchandise or of documents of title thereto
should in all cases where such owners by the said recited Act or
otherwise would be bound by a contract or agreement of sale be in
like manner bound by any contract or agreement of pledge or lien for
any advances bond fide made on the security thereof And whereas 10
the said recited Act does not extend to protect exchanges of securities
bond fide made and so much uncertainty exists in respect thereof that it

is expedient to alter and amend the same and to extend the provisions
thereof and to put the law on a clear and certain basis Be it therefore
enacted by the Queen’s Most Excellent Majesty by and with the advice 15
and consent of the Legislative Council and Legislative Assembly of
New South Wales in Parliament assembled and by the authority of the
same as follows :—

1. That from and after the passing of this Act any agent who
shall thereafter be intrusted with the possession of goods or of the 20
documents of title to goods shall be deemed and taken to be owner of
such goods and documents so far as to give validity to any contract
or agreement by way of pledge lien or security bond fide made by any
person with such agent so intrusted as aforesaid as well for any
original loan advance or payment made upon the security of such 25
goods or documents as also for any further or continuing advance in
respect thereof and such contract or agreement shall be binding upon
and good against the owmner of such goods and all other persons
interested therein notwithstanding the person claiming such pledge
or lien may have had notice that the person with whom such contract 30
or agreement is made is only an agent.

2. And be it enacted that where any such contract or agree-
ment for pledge lien or security shall be made in consideration of the
delivery or transfer to such agent of any other goods or merchandise
or document of title or negotiable security upon which the person so 35
delivering up the same had at the time a valid and available lien and
security for or in respect of a previous advance by virtue of some
contract or agreement made with such agent such contract and agree-
ment if bond fide on the part of the person with whom the same may
be made shall be deemed to be a contract made in consideration of an 40
advance within the true intent and meaning of this Act and shall be
as valid and effectual to all intents and purposes and to the same
extent as if the consideration for the same had been a bond fide present
advance of money Provided always that the lien acquired under
such last mentioned contract or agreement upon the goods or docu- 45
ments deposited in exchange shall not exceed the value at the time of
the goods and merchandise which or the documents of title to which
or the negotiable security which shall be delivered up and exchanged.

3. Provided always and be it enacted that this Act and every
matter and thing herein contained shall be deemed and construed to 50
give validity to such contracts and agreements only and to protect
only such loans advances and exchanges as shall be made bond fide
and without notice that the agent making such contracts or agree-
ments as aforesaid has not authority to make the same or is acting
mald fide in vespect thereof against the owner of such goods and 55
merchandise and nothing herein contained shall be construed to
extend to or protect any lien or pledge for or in respect of any ante-
cedent debt owing from any agent to any person with or to whom
such lien or pledge shall be given nor to authorize any agent intrusted

as
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as aforesaid in deviating from any express orders or authority received
from the owner but that for the purpose and to the intent of protecting
all such dond fide loans advances and exchanges as aforesaid (though
made with notice of such agent not being the owner but without any
5 notice of the agent’s acting without authority) and to no further or
other intent or purpose such contract or agreement as aforesaid shall
be binding on the owner and all other persons interested in such goods.
4. And be it enacted that any bill of lading India warrant dock Meauing of the term
warrant warehouse-keeper’s certificate warrant or order for the i ke
10 delivery of goods or any other document used in the ordinary course
of business as proof of the possession or control of goods or authorizing
or purporting to authorize either by indorsement or by delivery the
possessor of such document to transfer or receive goods thereby
represented shall be deemed and taken to be a document of title
15 within the meaning of this Act And any agent intrusted as aforesaid And when agent
and possessed of any such document of title whether derived imme- Inhpsted,
diately from the owner of such goods or obtained by reason of such
agent’s having been intrusted with the possession of the goods or of
any other document of title thereto shall be deemed and taken to have
90 been intrusted with the possession of the goods represented by such
document of title as aforesaid and all contracts pledging or giving a
lien upon such document of title as aforesaid shall be deemed and
taken to be respectively pledges of and liens upon the goods to which
the same relates and such agent shall be deemed to be possessed of
25 such goods or documents whether the same shall be in his actual And when in
custody or shall be held by any other person subject to his control or POs¢#o%
for him or on his behalf And where any loan or advance shall be bond
fide made to any agent intrusted with and in possession of any such
goods or documents of title as aforesaid on the faith of any contract
80 or agreement in writing to consign deposit transfer or deliver such
goods or documents of title as aforesaid and such goods or documents
of title shall actually be received by the person making such loan or
advance without notice that such agent was mot authorized to
make such pledge or security every such loan or advance shall be
85 deemed and taken to be a loan or advance on the security of such
goods or documents of title within the meaning of this Act though
such goods or documents of title shall not actually be received by the
person making such loan or advance till the period subsequent thereto
and any contract or agreement whether made direct with such agent Contract or agree-
40 as aforesaid or with any clerk or other person on his behalf shall be i i
deemed a contract or agreement with such agent and any payment
made whether by money or bills of exchange or other negotiable
security shall be deemed and taken to be an advance within the
meaning of this Act and an agent in possession as aforesaid of such Possession evidence
45 goods or documents shall be taken for the purposes of this Act to ey
have been intrusted therewith by the owner thereof unless the contrary
can be shewn in evidence.
5. Provided always and be it enacted that nothing herein Agentscixil
contained shall lessen vary alter or affect the civil responsibility of an g iy &
50 agent for any breach of duty or contract or non-fulfilment of his
orders or authority in respect of any such contract agreement lien or
pledge as aforesaid.
6. Provided always and be it enacted that if any agent intrusted Asent making
as aforesaid shall contrary to or without the authority of his principal :f);rs;gtl;l?ﬁ?nsuﬁﬁm
55 in that behalf for his own benefit and in violation of good faith male of principal guilty
any consignment deposit transfer or delivery of any goods or docu-
ments of title so intrusted to him as aforesaid as and by way of a
pledge lien or security or shall contrary to or without such authority
for his own benefit and in violation of good faith accept any advance
on




Right of owner to
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on the faith of any contract or agreement to consign deposit transfer
or deliver such goods or documents of title as aforesaid every such
agent shall be deemed guilty of a misdemeanor and being convicted
thereof shall be sentenced to such punishment by hard labour on the
roads or other public works for any term not exceeding five years or to
suffer such other punishment by imprisonment not exceeding three
years or by fine or by both as the Court shall award And every clerk
or other person who shall knowingly and wilfully act and assist
in making any such consignment deposit transfer or delivery
or in accepting or procuring such advance as aforesaid shall be deemed 10
guilty of a misdemeanor and being convicted thereof shall be liable
at the discretion of the Court to any of the punishments which the Court
shall award as hereinbefore last mentioned Provided nevertheless that
no such agent shall be liable to any prosecution for consigning deposit-
ing transferring or delivering any such goods or documents of title in15
case the same shall not be made a security for or subject to the payment
of any greater sum of money than the amount which at the time
of such consignment deposit transfer or delivery was justly due and
owing to such agent from his principal together with the amount of
any bills of exchange drawn by or on accouut of such principal and 20
accepted by such agent Provided also that the conviction of any such
agent so convicted as aforesaid shall not be received in evidence in any
action at law or suit in equity against him And no agent intrusted as
aforesaid shall be liable to be convicted by any evidence whatsoever in
respect of any act done by him if he shall at any time previously to 25
his being indicted for such offence have disclosed such act on oath in
consequence of any compulsory process of any Court of law or equity
in any action suit or proceeding which shall have been bond fide insti-
tuted by any party aggrieved or if he shall have disclosed the same in
any examination or deposition before any Commissioner of Insolvency. 30
7. Provided also and be it enacted that nothing herein contained
shall prevent such owner as aforesaid from having the right to redeem
such goods or documents of title pledged as aforesaid at any time
before such goods shall have been sold upon repayment of the amount
of the lien thereon or restoration of the securities in respect of which 35
such lien may exist and upon payment or satisfaction to such agent
if by him required of any sum of money for or in respect of which
such agent would by law be entitled to retain the same goods or docu-
ments or any of them by way of lien as against such owner or to

or to rocover balance prevent the said owner from recovering of and from such person with 40

of proceeds.

whom any such goods or documents may have been pledged or who
shall have any such lien thereon as aforesaid any balance or sum of
money remaining in his hands as the produce of the sale of such goods
after deducting the amount of the lien of such person under such

In case of insolvency contract or agreement as aforesaid Provided always that in case of 45

owner to prove for
amount paid to
redeem or for
value of goods if
unredeemed.

Not to affect any
contract before
passing of this Act.

the insolvency of any such agent the owner of the goods which
shall have been so redeemed by such owner as aforesaid shall in
respect of the sum paid by him on account of such agent for such
redemption be held to have paid such sum for the use of such
agent before his insolvency or in case the goods shall not be so 50
redeemed the owner shall be deemed a creditor of such agent for the
value of the goods so pledged at the time of the pledge and shall if he
shall think fit be entitled in either of such cases to prove for or set off
the sum so paid or the value of such goods as the case may be.

8. Provided also and be it enacted that nothing herein con- 55
tained shall be construed to give validity to or in anywise to affect
any contract agreement lien pledge or other act matter or thing made
or done before the passing of this Act.
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An Act to amend the Law relating to Advances bond fide made
to Agents intrusted with Goods.

HEREAS by an Act of the Imperial Parliament passed in the 6 Geo. 4c. 94.
sixth year of the reign of His late Majesty King George the
Fourth intituled «“ An Act to alter and amend an Act for the better
«“ protection of the property of Merchants and others who may hereafter
b ¢ enter into contracts or agreements in rel:tion to goods wares and
“ merchandise intrusted to < Factors or Agents” validity is given under
certain circumstances to contracts or agreements made with persons
intrusted with and in possession of the documents of title to goods and
merchandise and consignees making advances to persons abroad who
10 are intrusted with any goods and merchandise are entitled under certain
circumstances to a lien thereon but under the said Act and the present
state of the law advances cannot safely be made upon goods or documents
to persons known to have possession thereof as agents only And whereas
by the said Act it is amongst other things further enacted that it shall
15 be lawful to and for any person to contract with any agent intrusted
with any goods or to whom the same may be consigned for the
purchase of any such goods and to receive the same of and to pay for
the same to such agent and such contract and payment shall be
binding upon and good against the owner of such goods notwithstand-
20 ing such person shall have notice that the person making such confract
or on whose behalf such contract is made is an agent Provided such
contract or payment be made in the usual and ordinary course of
business and that such person shall not when such contract is
entered into or payment made have notice that such agent is notf
25 authorized to sell the same or to receive the said purchase money
And whereas advances on the security of goods and merchandise have
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become an usual and ordinary course of business and it is expedient
and necessary that reasonable and safe {acilities should be afforded
thereto and that the same protection and validity should be extended
to bond fide advances upon goods and merchandise as by the said
b recited Act is given to sales and that owners intrusting agents with the
possession of goods and merchandise or of documents of title thereto
should in all cases where such owners by the said recited Act or
otherwise would be bound by a contract or agreement of sale be in
like manner bound by any contract or agreement of pledge or lien for
10 any advances bond fide made on the security thereof And whereas
the said recited Act does not extend to protect exchanges of securities
bond fide made and so much uncertainty exists in respect thereof that it
is expedient to alter and amend the same and to extend the provisions
thereof and to put the law on a clear and certain basis Be it therefore
15 enacted by the Queen’s Most Tixcellent Majesty by and with the advice
and consent of the Legislative Council and Legislative Assembly of
New South Wales in Parliament assembled and by the authority of the
same as follows :—
1. That from and after the passing of this Act any agent Who Bona fide advances
90 shall thereafter be intrusted with the possession of goods or of the inbetsns Mtrsst
documents of title to goods shall be deemed and taken to be owner of of goods or docu-

such goods and documents so far as to give validity to any contract £ v e Mough
or agreement by way of pledge lien or security bond fide made by any protected. )
person with such agent so intrusted as aforesaid as well for any
25 original loan advance or payment made upon the security of such
goods or documents as also for any further or continuing advance in
respect thereof and such contract or agreement shall be binding upon
and good against the owner of such goods and all other persons
interested therein notwithstanding the person claiming such pledge
30 or lien may have had notice that the person with whom such contract
or agreement is made is only an agent.
9. And be it enacted that where any such contract or agree- Bonafide deposits in
ment for pledge lien or security shall be made in consideration of 118" e profecied,
delivery or transfer to such agent of’ any other goods or merchandise
35 or document of title or negotiable security upon which the person so

delivering up the same had at the time a valid and available lien and

security for or in respect of a previous advance by virtue of some

contract or agreement made with such agent such contract and agree-

ment if bond fide on the part of the person with whom the same may
40 be made shall be deemed to be a contract made in consideration of an

advance within the true intent and meaning of this Act and shall be

as valid and effectual to all intents and purposes and to the same

extent as if the consideration for the same had been a bond fide present

advance of money Provided always that the lien acquired under But no lien beyond
45 such last mentioned contract or -agreement upon the goods or docu- the value of the

ments deposited in exchange shall not exceed the value at the time of 8% 87" ™

the goods and merchandise which or the documents of title to which

or the negotiable security which shall be delivered up and exchanged.

3. Provided always and be it enacted that this Act and every But the statute to

50 matter and thing herein contained shall be deemed and eontirued tobemmmmad to

give validity to such contracts and agreements only and to protect gc_tious bona fide

only such loans advances and exchanges as shall be made bond fide 3}‘;‘;";‘62‘;‘;1‘:(1:&?
and without notice that the agent making such contracts or agree-is acting without
ments as aforesaid has not authority to make the same or is acting 5 wramer the
55 mald fide in respect thereof against the owner of such goods and owner.

merchandise and nothing herein contained shall be construed to

extend to or protect any lien or pledge for or in respect of any ante-

cedent debt owing from any agent to any person with or to whom

such lien or pledge shall be given nor to authorize any agent intrusted

as
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as aforesaid in deviating from any express orders or authority received
from the owner but that for the purpose and to the intent of protecting
all such dond fide loans advances and exchanges as aforesaid (though
made with notice of such agent not being the owner but without any
notice of the agent’s acting without authority) and to no further or
other intent or purpose such contract or agreement as aforesaid shall
be binding on the owner and all other persons interested in such goods.

4. And be it enacted that any bill of lading India warrant dock Meaning of the term
warrant warehouse-keeper’s certificate warrant or order for the s aihh,
delivery of goods or any other document used in the ordinary course
of business as proof of the possession or control of goods or authorizing
or purporting to authorize either by indorsement or by delivery the
possessor of such document to transfer or receive goods thereby
represented shall be deemed and taken to be a document of title

15 within the meaning of this Act And any agent intrusted as aforesaid And when agent
and possessed of any such document of title whether derived imme- "trosted
diately from the owner of such goods or obtained by reasoun of such
agent’s having been intrusted with the possession of the goods or of
any other document of title thereto shall be deemed and taken to have

20 heen intrusted with the possession of the goods represented by such
document of title as aforesaid and all contracts pledging or giving a
lien upon such document of title as aforesaid shall be deemed and
taken to be respectively pledges of and liens upon the goods to which
the same relates and such agent shall be deemed to be possessed of

25 such goods or documents whether the same shall be in his actual And when in
custody or shall be held by any other person subject to his control or Possesson
for him or on his behalf And where any loan or advance shall be bond
fide made to any agent intrusted with and in possession of any such
goods or documents of title as aforesaid on the faith of any contract

30 or agreement in writing to consign deposit transfer or deliver such
goods or documents of title as aforesaid and such goods or documents
of title shall actually be received by the person making such loan or
advance without mofice that such agent was not authorized to
make such pledge or security every such loan or advance shall be

35 deemed and taken to be a loan or advance on the security of such
goods or documents of title within the meaning of this Act though
such goods or documents of title shall not actually be received by the
person making such loan or advance till the period subsequent thereto
and any contract or agreement whether made direct with such agent Contract or agrce-

40 as aforesaid or with any clerk or other person on his behalf shall be e AT
deemed a contract or agreement with such agent and any payment
made whether by money or bills of exchange or other negotiable
security shall be deemed and taken-to be an advance within the
meaning of this Act and an agent in possession as aforesaid of such Possession evidence

45 goods or documents shall be taken for the purposes of this &K fa " &
have been intrusted therewith by the owner thereof unless the contrary
can be shewn in evidence.

5. Provided always and be it enacted that nothing herein Agent’s civil
contained shall lessen vary alter or affect the civil responsibility of an Pl o g

50 agent for any breach of duty or contract or non-fulfilment of his
orders or authority in respect of any such contract agreement lien or
pledge as aforesaid.

6. Provided always and be it enacted that if any agent intrusted Agent making =~
as aforesaid shall contrary to or without the authority of his principal f:-):r;gtoui!;strsnction

55 in that behalf for his own benefit and in violation of good faith make o princieal guity
any consignment deposit transfer or delivery of any goods or docu- "
ments of title so intrusted to him as aforesaid as and by way of a
pledge lien or security or shall contrary to or without such authority
for his own benefit and in violation of good faith accept any advance

on
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on the faith of any contract or agreement to consign deposit transfer
or deliver such goods or documents of ftitle as aforesaid every such
agent shall be deemed guilty of a misdemeanor and being convicted
thereof shall be sentenced to such punishment by hard labour on the

5 roads or other public works for any term not exceeding five years or to
suffer such other punishment by imprisonment not exceeding three
years or by fine or by both as the Court shall award And every clerk
or other person who shall knowingly and wilfully act and assist
in making any such consignment deposit transfer or delivery
10 or in accepting or procuring such advance as aforesaid shall be deemed
guilty of a misdemeanor and being convicted thereof shall be liable
at the discretion of the Court to any of the punishments which the Court
shall award as hereinbefore last mentioned Provided nevertheless that
no such agent shall be liable to any prosecution for consigning deposit-
15 ing transferring or delivering any such goods or documents of title in
case the same shall not be made a security for or subject to the payment

of any greater sum of money than the amount which at the time
of such consignment deposit transfer or delivery was justly due and
owing to such agent from his principal together with the amount of
20 any bills of exchange drawn by or on account of such principal and
accepted by such agent Provided also that the conviction of any such
agent so convicted as aforesaid shall not be received in evidence in any
action at law or suit in equity against him And no agent intrusted as
aforesaid shall be liable to be convicted by any evidence whatsoever in
25 respect of any act done by him if he shall at any time previously to
his being indicted for such offence have disclosed such act on oath in
consequence of any compulsory process of any Court of law or equity
in any action suit or proceeding which shall have been bond fide insti-
tuted by any party aggrieved or if he shall have disclosed the same in

30 any examination or deposition before any Commissioner of Insolvency.
7. Provided also and be it enacted that nothing herein contained Right of owner to

shall prevent such owner as aforesaid from having the right to redeem edem

such goods or documents of title pledged as aforesaid at any time
before such goods shall have been sold upon repayment of the amount
3b of the lien thereon or restoration of the securities in respect of which
such lien may exist and upon payment or satisfaction to such agent
if by him required of any sum of money for or in respect of which
such agent would by law be entitled to retain the same goods or docu-
ments or any of them by way of lien as against such owner or to
40 prevent the said owner from recovering of and from such person with or to recover balance
whom any such goods or documents may have been pledged or who of proceeds.
shall have any such lien thereon as aforesaid any balance or sum of
money remaining in his hands as the produce of the sale of such goods
after deducting the amount of the lien of such person under such
45 contract or agreement as aforesaid Provided always that in case of In case of insolvency
the insolvency of any such agent the owner of the goods which %ner o prove for

shall have been so redeemed by such owner as aforesaid shall in s imad oy 0_
respect of the sum paid by him on account of such agent for such yamger 8290 if
redemption be held to have paid such sum for the use of such

50 agent before his insolvency or in case the goods shall not be so
redeemed the owner shall be deemed a creditor of such agent for the
value of the goods so pledged at the time of the pledge and shall if he
shall think fit be entitled in either of such cases to prove for or set off
the sum so paid or the value of such goods as the case may be.

b5 . 8. Provided also and be it enacted that nothing herein con- Not to affect any
tained shall be construed to give validity to or in anywise to affect g‘;{;;f,?gto‘;e{gfg Aot
any contract agreement lien pledge or other act matter or thing made

or done before the passing of this Act.

Sydney: Thomas iicaards, Goyernment 'rnter.—Ises.

[ Price, 3d.]
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A BILL

To amend the Law relating to Advances bona fide made (o Agents
intrusted with Goods.

MRr. ALEXANDER CAMPBELL ;—25 Oclober, 1865.]
I 1

HEREAS by an Act of the Imperial Parliament passed in the € Geo. 4 c. 94,
sixth year of the reign of His late Majesty King George the
Fourth intituled « An Aet (o alter and amend an Act /or the better
 protection of the property of Merchants and others who may hereafter
b enler into contracts or agreements in relation to goode wares and
 merchandise intrusted to * Faclors or Agents ™ validity is given under
certain circumstances to contracts or agreements made Wlth persons
mtrusted with and in possession of the documents of title to goods and
merchandise and consignees making advances to persons abroad who
10 are intrusted with any goods and merchandise are entitled under certain
circumstances to a lien thereon but under the said Act and the present
state of the law advances cannot safely be made upon goods or documents
to persons known to have possession thereof as agents onh And whereas
by the said Act it is amongst other things further enacted that it shall
16 be lawful to and for any person to contract with any agent intrusted
with any goods or to whom the same may be consigned for the
purchase of any such goods and to receive the same of and to pay for
the same to such agent and such contract and payment shall be
binding upon and 0“ood against the owner of such goods notwithstand-
20 ing such person shall have notice that the person mal\mg such contract
or on whose behalf such contract is made is an agent Provided such
contract or payment be made in the usual and ordinary course of
business and that such person shall not when such contract is
entered into or payment made have notice that such agent is not
25 authorized to sell the same or to receive the said purchase money
And whereas advances on the security of goods and merchandise have

02— become
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become an usual and o1'd1nary course of business and it is expedient
and necessary that reasonable and safe facilities should be afforded
thereto and that the same protection and validity should be extended

to bond fide advances upon goods and merchandise as by the said
recited Act is given to sales and that owners intrusting agents with the 5
possession of goods and merchandise or of documents of title thereto
should in all cases where such owners by the said recited Act or
otherwise would be bound by a contract or agreement of sale be in
like manner bound by any contract or awrccment of pledge or lien for
any advances bond fide made on the secuuty thereof And whereas 10
the said recited Act does not extend to protect exchanges of securities
bond fide made and so much uncertainty exists in respeet thereof that i

is expedient to alter and amend the same and to extend the provisions
thereof and to put the law on a clear and certain basis Be it therefore
enacted by the Queen’s Most Excellent Majesty by and with the advice 15
and consent of the Legislative Council and chlslatlvc Assembly of
New South Wales in Parliament assembled and by the authority of the
same as follows :—

1. That from and after the passing of this Act any agent who
shall thereafter be intrusted with the possession of noods or of the 20
documents of title to goods shall be deemed and taken to be owner of
such goods and documents so far as to give validity to any contract
or aO'rcemem by way of pledge lien or SCCUIItV bond Jide made by any
person with such agent so intrusted as aforesaid as well for any
original loan advance or payment made upon the security of such 25
goods or documents as also for any further or continuing advance in
1'cspoct thereof and such contract or agreement shall be bmdmw upon
and good against the owner of such goods and all other persons
interested therein notwithstanding the person claiming such pledge
or lien may have had notice that the person with whom such contract 30
or agreement is made is only an agent.

And be it enacted that where any such contract or agrec-
ment for pledge lien or security shall be made in consideration of the
delivery or transfer to such agent of any other goods or merchandise
or document of title or negotiable security upon which the person so 35
delivering up the same had at the time a valid and available lien and
security for or in respect of a previous advance by virtue of some
contract or agreement made with such agent such contract and agree-
ment it bond fide on the part of the person with whom the same may
be made shall be deemed to be a contract made in consideration of an 40
advance within the true intent and meaning of this Act and shall be
as valid and effectual to all intents and purposes and to the same
extent as if the consideration for the same had been a bondé fide present
advance of money Provided always that the lien acquired under
such last mentioned contract or agreement upon the goods or docu- 486
ments deposited in exchange shall not exceed the value at the time of
the goods and merchandise which or the documents of title to which
or the negotiable security which shall be delivered up and exchanged.

3. Provided always and be it enacted that this Act and every
matter and thing herein contained shall be deemed and construed to 50
give validity to such contracts and agreements only and to protect
only such loans advances and (‘((,hanffes as shall De made bond  fide
and without notice that the agent m‘\km(r such contracts or agree-
ments as aforesaid has not authomtv to make the same or is acting
mald fide in respect thereof agamst the owner of such goods and 55
merchandise and nothing herein contained shall be construed to
extend to or protect any Tien or pledge for or in respect of any ante-
cedent debt owing from any agent to any person with or to whom
such lien or pledge shall be given nor to authorize any agent intrusted

as
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as aforesaid in deviating from any express orders or authority received
from the owner but that for the purpose and to the intent of protecting
all such bond fide loans advances and exchanges as aforesaid (though
made with notice of such agent not being the owner but without any
5 notice of the agent’s acting without authority) and to no further or
other intent or purpose such contract or agreement as aforesaid shall
be binding on the owner and all other persons interested in such goods.
4. And be it enacted that any bill of lading India warrant dock Meaning of the term
wariant warehouse-kecper’s  certificate warrant or order for the Posmwd e
10 delivery of goods or any other document used in the ordinary course
of business as proof of the possession or control of goods or authorizing
or purporting to authorize either by indorsement or by delivery the
possessor of such document to transfer or receive goods thereby
represented shall be deemed and taken to be a document of title
15 within the meaning of this Act And any agent intrusted as aforesaid And when agent
and possessed of any such document of title whether derived imme- gk
diately from the owner of such goods or obtained by reason of such
agent’s having been intrusted with the possession of the goods or of
any other document of title thereto shall be deemed and taken to have
20 been intrusted with the possession of the goods represented by such
document of title as aforesaid and all contracts pledging or giving
lien upon such document of title as aforesaid shall be deemed and
taken to be respectively pledges of and liens upon the goods to which
the same relates and such agent shall be deemed to be possessed of
25 such goods or documents whether the same shall be in his actual And whenin
custody or shall be held by any other person subject to his control or P
for him or on his behalf And where any loan or advance shall be bond
fide made to any agent intrusted with and in possession of any such
goods or documents of title as aforesaid on the faith of any contract
30 or agreement in writing to consign deposit transfer or deliver such
goods or documents of title as aforesaid and such goods or documents
of title shall actually be received by the person making such loan or
advance without notice that such agent was not authorized to
make such pledge or security every such loan or advance shall be
35 deemed and taken to be a loan or advance on the security of such
goods or documents of title within the meaning of this Act though
such goods or documents of title shall not actually be received by the
person making such loan or advance till the period subsequent thereto
and any contract or agreement whether made direct with such agent Contract or agree-
40 as aforesaid or with any clerk or other person on his hehalf shall be ™™ o
deemed a contract or agreement with such agent and any payment
made whether by money or bills of exchange or other negotiable
security shall be deemed and taken to be an advance within the
meaning of this Act and an agent in possession as aforesaid of such Possession evidencs
45 goods or documents shall be taken for the purposes of this Act to o Lika
have been intrusted therewith by the owner thereof unless the contrary
can he shewn in evidence.
5. Provided always and be it enacted that nothing herein Agentscvil
contained shall lessen vary alter or affect the civil responsibility of an i e A
50 agent for any breach of duty or contract or non-fulfilment of his
orders or authority in respect of any such contract agreement lien or
pledge as aforesaid.
6. Provided always and be it enacted that if any agent intrusted Asent making =~
as aforesaifl shall contrary to or without the authority of his principal {mrygtqinst;uétion
55in that behalf for his own benefit and in violation of good faith make ofprincipal suilty
any consignment deposit transfer or delivery of any goods or docu-
ments of title so intrusted to him as aforesaid as and by way of a
pledge lien or security or shall contrary to or without such authority
for his own benefit and in violation of good faith accept any advance
on
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on the faith of any contract or agreement to consign deposit transfer
or deliver such O’oodq or (10011ments of title as ntol'esmd every such
agent shall be deemed guilty of a misdemeanor and being convicted
thereof shall be sentenced to such punishment by hard labour on the
roads or other public works for any term not exceeding five years or to
suffer such other punishment by lmpnsonm(‘m not cheedmn’ three
years or by fine or by hoth as the Court shall award And every clerk
or other person who shall knowingly and wilfully act and assist
in making any such consignment ~deposit transfer or delivery
or in ace (‘ptmo' or procuring such advance as aforesaid shall be deemed 10
guilty of a misdemeanor ‘md being convicted thereof shall be liable
at the discretion of the Court to any of the punishments which the Court
shall award as hereinbefore last mentioned Provided nevertheless that
no such agent shall be liable to any prosecution for consigning deposit-
ing tr msforrmw or delivering any ‘such goods or documents of title in 15
case the same shall not e made a \e('lll‘lfV for or subject to the payment
of any greater sum of money than the amount which at the time
of such (~0nswnm(\nt deposit fransfer or delivery was justly due and
owing to such agent from his principal together with the amount of
any bills of exc lmng"e drawn by or on ac count of such principal and 20
'tCC(‘])t(‘d by such agent Provided also that the conviction of any such
agent so convicted as aforesaid shall not be received in evidence in any
ac hon at law or suit in equity against him And no agent intrusted as
aforesaid shall be liable to be convicted by any ev idence whatsoever in
respect of any act done by him if' he shall at any time previously to 25
his being indicted for such offence have disclosed such act on oath in
consequence of any compulsory process of any Court of law or equity
in any action suit or proceeding which shall have been bond fide insti-
tuted by any party aggrieved or if he shall have disclosed the same in
any examination or d()poslhon before any Commissioner of Insolvency. 30
7. Provided also and be it enacted that nothing herein contained
shall prevent such owner as aforesaid from having the right to redeem
such goods or documents of title pledged as aforesaid at any time
before such goods shall have been sold upon repayment of the amount
of the lien thereon or restor ation of the securities in respect of which 35
such lien may exist and upon payment or satisfaction to such agent
if by him required of any sum of money for or in respect of which
such agent would by law be entitled to retain the same goods or docu-
ments or any of them by way of lien as against such owner or to
prevent the said owner from re ecovering of and from such person with 40
whom any such goods or documents may have been pledged or who
shall have any such lien thereon as aforesaid any balance or sum of
money remaining in his hands as the produce of the sale of such goods
after deduchnfr the amount of the lien of such person under such

In case of insolvency contract or a(rroement as aforesaid Provided always that in case of 45

owner to prove for
amount paid to
redeem or for
value of goods if
noredeemed.

Not to affect any
contract before
passing of this Act.

the 1nsol\'enc) of any such agent the owner of the goods which
shall have been so redeemed bv such owner as aiorcqald shall in
respect of the sum paid by him on account of such agent for such
redemption be held to have paid such sum for the use of such
agent before his insolvency or in case the goods shall not be so 50
redeemed the owner shall be deemed a creditor of such agent for the
value of the goods so pledged at the time of the pledge and shall if he
shall think fit be entitled in either of such cases to prove for or set off
the sum so paid or the value of such goods as the case may be.

8. Provided also and be it enacted that nothmO’ hérein con- 55
tained shall be construed to give validity to or in anywise to affect
any contract agreement lien pledgc or other act matter or thing made
or'done hefore the passing of this Act.

Sydney : Thowas Richards, Government Printer.—186%

[Price, 3d.]
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A BILL

(As amended in Committee of the Whole Council.)

To amend the Law relating to Advances bona fide made (o Agents
intrusted with Goods.

HEREAS an Act of the Imperial Parliament was passed in the
fourth year of the reign of His late Majesty King George the

Fourth intituled « Aun det for “the better protection of the propert Y of 4 Geo. 1V c. 83,

« Merchants and others who may hereafter enter into contracts or

b « agreements in relation to goods wares or merchandises intrusted to
 Factors or Agents” And whereas by another Act of the Imperial Par-
liament passed in the sixth year of the reign of His late Majesty King
George the Fourth intituled “dn Act to alter and amend an Act for

“ the better protection of the property of Merchants and others who may
10 < hereafter enter into contracts or agreements in relation to goods wares
“ and merchandise intrusted to Factors or Agents” the said first-men-
tioned Act was altered and amended in certain respects and validity is
given under certain circumstances to contracts or agreements made with
persons intrusted with and in possession of the documents of title to
15 goods and merchandise and consignees making advances to persons
abroad who are intrusted with any goods and merchandise are entitled
under certain circumstances to a lien thereon but under the said Act
and the present state of the law advances cannot safely be made upon
goods or documents to persons known to have possession thereof as
20 agents only And whereas by the said Act it is amongst other things
further enacted thatgt shall be lawful to and for any person to contract
with any agent intrusted with any goods or to whom the same may be
consigned for the purchase of any such goods and to receive the same

c2— of

6 Geo. IV c. 94.
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of and to pay for the same to such agent and such contract and payment
shall be binding upon and good against the owner of such goods not-
withstanding such person shall have notice that the person makmn such
contract or on whose behalf such contract is made isan agent Provided
such contract or payment be made in the usual and ordinar y course
of business and that such person shall not when such contract is
entered into or payment made have notice that such agent is not
authorized to sell the same or to receive the said purchase money
And whereas advances on the security of goods and merchandise have
become an usual and ordinary course of business and it is expedient 10
and necessary that reasonable and safe facilities should be afforded
thereto and that the same protection and validity should be extended
to bond fide advances upon goods and merchandise as by the said
recited Act is given to sales and that owners intrusting agents with the
possession of goods and merchandise or of documents of title thereto
should in all cases where such owners by the said recited Act or
otherwise would be bound by a contract or agreement of sale be in
like manner bound by any contract or agreement of pledge or lien for
any advances bond fide made on the security thereof And whereas
the said recited Act does not extend to protect exchanges of securities 20
bond fide made and so much uncertainty exists in respect thereof that it
is expedient to alter and amend the same and to extend the provisions
thereof and to put the law on a clear and certain basis Be it therefore
enacted by the Queen’s Most Excellent Majesty by and with the advice
and consent of the Legislative Council and Legislative Assembly of 25
New South Wales in Parliament assembled and by the authority of the
same as follows :—

i o ot 1. That the said two Acts of the Imperial Parliament extended

with the pussession t0 and are in force in this Colony And that from and after the

< g ‘t‘l’ﬂde"f]ﬁ;ugh passing of this Act any agent who shall thereafter be intrusted with 30

known to be agents the possession of goods or of the documents of title to goods shall be

b, deemed and taken to be owner of such goods and documents so far as

to give validity to any contract or agreement by way of pledge lien or
security bond fide made by any person with such agent so intrusted as
aforesaid as well for any original loan advance or payment made upon 35
the security of such goods or documents as also for any further or
continuing advance in respect thereof and such contract or agreement
shall be binding upon and good against the owner of such goods and
all other persons interested therein notwithstanding the person claim-
ing such pledge or lien may have had notice that the person with 40
whom such contract or agreement is made is only an agent.

.o ! 2. And be it enacted that where any such contract or agree-
ment for pledge lien or security shall be made in consideration of the
delivery or transfer to such agent of any other goods or merchandise
or document of title or ne(rotlable security upon which the person so 45
delivering up the same had “at the time a valid and available lien and
security for or in respect of a previous advance by virtue of some
contract or agreement made with such agent such contract and agree-
ment if bond fide on the part of the person with whom the same may
be made shall be deemed to be a contract made in consideration of an 50
advance within the true intent and meaning of this Act and shall be
as valid and effectual to all intents and purposes and to the same
extent as if the consideration for the same had been a bond fide present

But no lien beyond advance of money Provided always that the lien acquired under

Z}:ﬁd‘qli,uﬁfxf fl“pe such last mentioned contract or ‘w*reemont upon the goods or docu- 55

’ ments deposited in exchange shall not exceed the value at the time
of the goods and merchandise which or the Wocuments of title to
which or the negotiable security which shall be delivered up and
exchanged.

3.
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3. Provided always and be it enacted that this Act and every Put the statute to

be construed to

matter and thing herein contained shall be deemed and construed to protect only trans-
give validity to such contracts and agreements only and to protect .
only such loans advances and exchanges as shall be made bond fide the agent pledging
5 and without notice that the agent making such contracts or agree- ‘jlgﬁg;’;fyvg;‘;‘y;;
ments as aforesaid has not authority to make the same or is acting /% against the
mald fide in respect thereof against the owner of such goods and *™™"
merchandise and nothing herein contained shall be construed to
extend to or protect any lien or pledge for or in respect of any ante-

10 cedent debt owing from any agent to any person with or to whom
such lien or pledge shall be given nor to authorize ary agent intrusted
as aforesaid in deviating from any express orders or authority received
from the owner but that for the purpose and to the intent of protecting
all such bond fide loans advances and exchanges as aforesaid (though

15 made with notice of such agent not being the owner but without any
notice of the agent’s acting without authority) and to no further or
other intent or purpose such contract or agreement as aforesaid shall
be binding on the owner and all other persons interested in such
goods.

20 4. And be it enacted that any bill of lading India warrant dock Meaning of the term
warrant warehouse-keeper’s certificate warrant or order for the ¢ f
delivery of goods or any other document used in the ordinary course
of business as proof of the possession or control of goods or authorizing
or purporting to authorize either by indorsement or by delivery the

25 possessor of such document to transfer or receive goods thereby
represented shall be deemed and taken to be a document of title
within the meaning of this Act And any agent intrusted as aforesaid And when agent
and possessed of any such document of title whether derived imme- Py,
diately from the owner of such goods or obtained by reason of such

30 agent’s having been intrusted with the possession of the goods or of
any other document of title thereto shall be deemed and taken to have
been intrusted with the possession of the goods represented by such
document of title as aforesaid and all contracts pledging or giving a
lien upon such document of title as aforesaid shall be deemed and

35 taken to be respectively pledges of and liens upon the goods to which
the same relates and such agent shall be deemed to be possessed of
such goods or documents whether the same shall be in his actual And when in
custody or shall be held by any other person subject to his control or """
for him or on his behalf And where any loan or advance shall be bond

40 fide made to any agent intrusted with and in possession of any such
goods or documents of title as aforesaid on the faith of any contract
or agreement in writing to consign deposit transfer or deliver such
goods or documents of title as aforesaid and such goods or documents
of title shall actually be received by the person making such loan or

45 advance without notice that such agent was not authorized to
make such pledge or security every such loan or advance shall be
deemed and taken to be a loan or advance on the security of such
goods or documents of title within the meaning of this Act though
such goods or documents of title shall not actually be received by the

50 person making such loan or advance till the period subsequent thereto
and any contract or agreement whether made direct with such agent What to he deemed
as aforesaid or with any clerk or other person on his behalf shall be ment and advance.
deemed a contract or agreement with such agent and any payment
made whether by money or bills of exchange or other negotiable

55 security shall be deemed and taken to be an advance within the
meaning of this Act and an agent in possession as aforesaid of such Possession primd
2oods or documents shall be taken for the purposes of this Act tO'if',‘er”uzfi‘,‘f;f'“ %
have been intrusted therewith by the owner thereof unless the contrary
can be shewn in evidence.

5.
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ig;’o‘f‘jﬁﬁl‘“ e b Provided always and be it enacted that nothing he}‘vin
respon e ed.  contained shall lessen vary alter or affect the civil responsibility of an
agent for any breach of duty or contract or non-fulfilment of his
orders or authority in respect of any such contract agreement lien or
' pledge as aforesaid. 5
&ii?;gx‘gi’fm_ 6. Provided always and be it enacted that if any agent intrusted
trary to instruction as aforesaid shall contrary to or without the authority of his principal
of prindips’ ERIRS qn that behalf for his own benefit and in violation of good faith make
any consignment deposit transfer or delivery of any goods or docu-
ments of title so intrusted to him as aforesaid as and by way of a 10
pledge lien or security or shall contrary to or without such authority
for his own benefit and in violation of good faith accept any advance
on the faith of any contract or agreement to consign deposit transfer
or deliver such goods or documents of title as aforesaid every such
agent shall be deemed guilty of a misdemeanor and being convicted 15
thereof shall be sentenced to such punishment by hard labour on the
roads or other public works for any term not exceeding five years or to
suffer such other punishment by imprisonment not exceeding three
years or by fine or by both as the Court shall award And every clerk
or other person who shall knowingly and wilfully act and assist 20
in making any such consignment deposit transfer or delivery
or in accepting or procuring such advance as aforesaid shall be deemed
guilty of a misdemeanor and being convicted thereof shall be liable
at the discretion of the Court to any such of the punishments herein-
hefore mentioned as the Court shall award Provided nevertheless that 25
no such agent shall be liable to any prosecution for consigning deposit-
ing transferring or delivering any such goods or documents of title in
case the same shall not be made a security for or subject to the payment
of any ‘greater sum of money than the amount which at the time
of such consignment deposit transter or delivery was justly due and 30
owing to such agent from his principal together with the amount of
any bills of exchange drawn by or on account of such principal and
accepted by such agent Provided also that the conviction of any such
agent so convicted as aforesaid shall not be received in evidence in any
action at law or suit in equity against him And no agent intrusted as 35
aforesaid shall be liable to be convicted by any evidence whatsoever in
respeet of any act done by him if he shall at any time previously to
his being indicted for such offence have disclosed such act on oath in
consequence of any compulsory process of any Court of law or equity
in any action suit or proceeding which shall have been bond fide insti- 40
tuted by any party aggrieved or if he shall have disclosed the same in
any examination or deposition before any Commissioner of Insolvency.
o 7. Provided also and be it enacted that nothing herein contained
shall prevent such owner as aforesaid from having the right to redeem
such goods or documents of title pledged as aforesaid at any time 45
before such goods shall have been sold upon repayment of the amount
of the lien therecon or restoration of the securities in respect of which
such lien may exist and upon payment or satisfaction to.such agent
if by him required of any sum of money for or in respect of which
such agent would by law be entitled to retain the same goods or docu- 50
ments or any of them by way of lien as against such owner or to
a ;?Ozeeiilvsef balance prevent the said owner from recovering of and from such person with
whom any such goods or documents may have been pledged or who
shall have any such lien thereon as aforesaid any balance or sum of
money remaining in his hands as the produce of the sale of such goods 55
: after deducting the amount of the lien of such person under such
ff“vf‘)ﬁctﬁfg‘;“.’é"g’;cy contract or agreement as aforesaid Provided always that in case of
amount paid to the insolvency of any such agent the owner of the goods which
e shall have been so redeemed by such owner as aforesaid shall in

value of goods if ?
unredeemed. l'CSl)O(LL
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respect of the sum paid by him on account of such agent for such
redemption be held to have paid such sum for the use of such
agent before his insolvency or in case the goods shall not be so
redeemed the owner shall be deemed a creditor of such agent for the
5 value of the goods so pledged at the time of the pledge and shall if he
shall think fit be entitled in either of such cases to prove for or set off
the sum so paid or the value of such goods as the case may be.
8. Provided also and be it enacted that nothing hereby enacted Not to affect any
shall be construed to give validity to or in anywise to affect any ;‘;Q;:ﬁfto'{‘tﬁih{‘t’e
10 contract agreement lien pledge or other act matter or thing made ;
or done before the passing of this Act.

Sydney : Thomas Richards, Government Printer.—1865.
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An Act to amend the Law relating to Advances bond Jide made
to Agents intrusted with Goods.

HEREAS an Act of the Imperial Parliament was passed in the 4 Geo. 1V c. 83.
fourth year of the reign of His late Majesty King George the
Fourth intituled < An Aet for the better protection of the property of
“ Merchants and others who may hereafter enter into contracts or
“ agreements in relation to goods wares or merchandises intrusted to
““ Factors or Agents” Andwhereas by another Act of the Tmperial Par- 6 Geo. Iv c. 4.
liament passed in the sixth year of the reign of His late Majesty King
George the Fourth intituled “An Act to alter and amend an Aot Jor
“ the better protection of the property of Merchants and others who may
“ hereafter enter into contracts or agreements in relation to goods wares
“ and merchandise intrusted to Factors or A gents’ the said first-men-
tioned Act was altered and amended in certain respects and validity is
given under certain circumstances to contracts or agreements made with
persons intrusted with and in possession of the documents of title to
goods and merchandise and consignees making advances to persons
abroad who are intrusted with any goods and merchandise are entitled
under certain circumstances to a lien thercon but under the said Act
and the present state of the law advances cannot safely be made upon
goods or documents to persons known to have possession thereof as
20 agents only And whereas by the said Act it is amongst other things
further enacted that it shall be lawful to and for any person to contract
with any agent intrusted with any goods or to whom the same may be

consigned for the purchase of any such goods and to receive the same
c2— of
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of and to pay for the same to such agent and such contract and payment
shall be binding upon and good against the owner of such goods not-
withstanding such person shall have notice that the person making such
contract or on whose behalf such contract is made is an agent Provided
b such contract or payment be made in the usual and ordinary course
of business and that such person shall not when such contract is
entered into or payment made have notice that such agent is not
authorized to sell the same or to receive the said purchase money
And whereas advances on the security of goods and merchandise have
10 become an usual and ordinary course of business and it is expedient
and necessary that reasonable and safe {acilitics should be afforded
thereto and that the same protection and velidity should be extended
to bond fide advances upon goods and merchandise as by the said
recited Act is given to sales and that owners intrusting agents with the
15 possession of goods and merchandise or of documents of title thereto
should in all cases where such owners by the said recited Act or
otherwise would be bound by a contract or agreement of sale be in
like manner bound by any contract or agreement of pledge or lien for
any advances bond fide made on the security thereof And whereas
20 the said recited Act does not extend to protect exchanges of securities
bond fide made and so much uncertainty exists in respect thereof that it
is expedient to alter and amend the same and to extend the provisions
thereof and to put the law on a clear and certain basis Be it therefore
enacted by the Queen’s Most Excellent Majesty by and with the advice
25 and consent of the Legislative Council and Legislative Assembly of
New South Wales in Parliament assembled and by the authority of the
same as follows :—

1. That the said two Acts of the Imperial Parliament extended
to and are in force in this Colony And that from and after the

30 passing of this Act any agent who shall thereafter be intrusted with
the possession of goods or of the documents of title to goods shall be
deemed and taken to be owner of such goods and documents so far as
to give validity to any contract or agreement by way of pledge lien or
security bond jide made by any person with such agent so intrusted as

35 aforesaid as well for any original loan advance or payment made upon
the security of such goods or documents as also for any further or
continuing advance in respect thereof and such contract or agreement
shall be binding upon and good against the owner of such goods and
all other persons interested therein notwithstanding the person claim-

40ing such pledge or lien may have had notice that the person with
whom such contract or agreement is made is only an agent.

2. And Dbe it enacted that where any such contract or agree-
ment for pledge lien or security shall be made in consideration of the
delivery or transfer to such agent of any other goods or merchandise

45 or document of title or negotiable security upon which the person so
delivering up the same had at the time a valid and available lien and
security for or in respect of a previous advance by virtue of some
contract or agreement made with such agent such contract and agree-
ment if bond fide on the part of the person with whom the same may

50 be made shall be deemed to be a contract made in consideration of an
advance within the true intent and meaning of this Act and shall be
as valid and effectual to all intents and purposes and to the same
extent as if the consideration for the same had been a bond fide present
advance of money Provided always that the lien acquired under

55 such last mentioned contract or agreement upon the goods or docu-
ments deposited in exchange shall not exceed the value at the time
of the goods and merchandise which or the documents of title to
which or the negotiable security which shall be delivered up and

exchanged.
3.

Bona fide advances
to persons intrusted
with the possession
of goods or docu-
ments of title though
known to be agents
protected.

Bona fide deposits in
exchange protected.

But no lien beyond
the value of the
goods given up.
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3. Provided always and be it enacted that this Act and every Bat the statute to
matter and thing herein contained shall be deemed and construed to ;ﬁ?;’bt(',"{\llf(f. Au-
give validity to such contracts and agreements only and to protect e
only such loans advances and exclmno’ea as shall be made bond fide :‘;,‘; iy ,ﬂ"ﬁ{" f},:g”
5 and without notice that the agent makmg such contracts or agree-is acting without
ments as aforesaid has not authority to make the same or is acting 5 nesser i

mald fide in respect thereof domnst the owner of such goocds and
merchandise and nott hing herein contained shall be construed to
extend to or protect any lien or pledge for or in respect of any ante-

10 cedent debt owing from any agent to any person with or to whom
such lien or plcdwe shall be given nor to authomzo n; agent infrusted
as aforesaid in deviating hom my express orders or autl ;omtv received
from the owner but that for the purpose and to tne 1ntent of protecting
all such bond fide loans advances and exchanges as aforesaid (thougu

15 made with notice of such agent not being the owner but without any
notice of the agent’s acting without authority) and to no further or
other intent or purpose such contract or agreement as aforesaid shall
be binding on the owner and all other persons interested in such
goods.

20 4. And be it enacted that any bill of lading India warrant dock ieaniog of the term
warrant warehouse-keeper’s certificate war rant or order for the "DocumentoiTite.”
delivery of goods or any other document used in the ordinary course
of business as proof of the possession or control of goods or authorizing
or purporting to authorize either by indorsement or by delivery tho

25 possessor of such document to transfer or receive goods thereby
represented shall be deemed and taken to be a document of title
within the meaning of this Act And any agent intrusted as aforesaid ana when agent
and possessed of any such document of title whether derived imme- intrusted.
diately from the owner of such goods or obtained by reason of such

30 ament having been intrusted with the possession of the goods or of
any other document of title thereto shall be deemed and taken to have
been intrusted with the possession of the goods represented by such
document of title as aforesaid and all contracts pledging or giving a
lien upon such document of title as aforesaid shall be deemed and

35 taken to be respectively pledges of and liens upon the goods t icl
the same relates and such agent shall be deemed to be possessed
such goods or documents whether the same shall be in his actual Ang when in
custody or shall be held by any other person subject to his control or possession.
for him or on his behalf  And where any loan or advance shall be bond

40 fide made to any agent intrusted with and in possession of any such
goods or documents of title as aforesaid on the faith of any contract
or agreement in writing to consign deposit transfer or deliver such
goods or documents of title as aforesaid and such goods or documents
of title shall actually be received by the person making such loan or

45 advance without notice that such agent was not authorized to

make such pledge or security every such loan or advance shall be
deemed and taken to be a loan or {l(t\JDCL on the security of such
goods or documents of title within the meaning of this Act though
such goods or documents of title shall not act udllv be received by the

50 person making such loan or advance till the period subsequent thereto
and any contract or agreement whether made direct with such agent what to be deemea
as aforesaid or with any clerk or other person on his behalf shal 1 T ontzsebier iproe:
deemed a contract or agreement with such agent and any payment
made whether by money or bills of exehange or other negotiable

55 security shall be deemed and taken to be an advance within the
meaning of this Act and an agent in possession as aforesaid of such rossession pring
goods or documents shall be taken for the purposes of this Act tofur ovice o
have been intrusted therewith by the owner thereof unless the contrary :
can be shewn in eyidence.

5.
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5. Provided always and be it enacted that nothing herein Agent's civil
contained shall lessen vary alter or affect the civil 1’(‘§p0n§]blh1v of an {;S})’é’l&‘ll}l’:fl‘g'hg‘l’t
agent for any breach of duty or contract or non-fulfilment of his
orders or authority in respect of any such contract agreement lien or

b pledge as aforesaid.
Provided always and be it enacted that if any agent intrusted Agent making
as aforesud shall contrary to or without the authority of his principal ;f:l;‘:’;":;?ttfuﬁ‘t’f:n
in that behalf. for his own benefit and in violation of good faith malke of principal guilty
any consignment deposit transfer or delivery of any O'oods O st e
10 ments of title so intrusted to him as aforesaid as and by way of a
pledge lien or security or shall contrary to or without such authouty
for his own benefit and in violation of good faith accept any advance
on the faith of any contract or agreement to consign deposit transfer
or deliver such goods or documents of title as aforesaid every such
15 agent shall be deemed guilty of a misdemeanor and being convicted
theroof shall be sentenced to such punishment by hard labour on the
ads or other public works for any term not C\ceedmﬂ‘ five years or to
quﬂLr such other punishment by imprisonment not excecdmﬂ' three
years or by fine or by both as the Court shall award And every clerk
20 or other person who shall knowingly and wilfully act and assist
in making any such consignment deposit transfer or delivery
or in acceptlnﬂ‘ or procuring such advance as aforesaid shall be deemed
guilty of a misdemeanor and being convicted thereof shall be liable
at the diseretion of the Court to any such of the punishments herein-
25 before mentioned as the Court shall award Provided nevertheless that
no such agent shall be liable to any prosecution for consigning deposit-
ing transferring or delivering any such goods or documents of title in
case the same shall not be made a security for or subject to the payment
of any greater sum of money than the amount which at the time
80 of such consignment deposit transfer or delivery was justly due and
owing to such agent from his principal together with the amount of
any bills of exch‘tnge drawn by or on account of such principal and
accepted by such agent Provided also that the conviction of any such
agent so convicted as aforesaid shall not be received in evidence in any
35 action at law or suit in equity against him And no agent intrusted as
aforesaid shall be liable to be convicted by any evidence whatsoever in
respect of any act done by him if he shall at any time previously to
his being indicted for such offence have disclosed such act on oath in
consequence of any compulsory process of any Court of law or equity
40 in any action suit or proceeding which shall have been bond fide insti-
tuted by any party aggrieved or if he shall have disclosed the same in
any examination or deposition before any Commissioner of Insolvency.
7. Provided also and be it enacted that nothing herein contained Right of owner to
shall prevent such owner as aforesaid from having the right to redeem redeem
45 such goods or documents of title pledged as aforesaid at any time
before such goods shall have been sold upon repayment of the amount
of the lien thereon or restoration of the securities in respect of which
such lien may exist and upon payment or satisfaction to such agent
if by him required of any sum of money for or in respect of which
50 such agent would by law be entitled to retain the same goods or docu-
ments or any of them by way of lien as against such owner or to
prevent the said owner from recovering of and from such person with or to recover balance
whom any such goods or documents may have been pledged or who o Proceeds:
shall have any such lien thereon as aforesaid any balance or sum of
55 money remaining in his hands as the produce of the sale of such goods
after deducting the amount of the lien of such person under such
contract or aoreement as aforesaid Provided always that in case of Incase of innclapncy
the 1nsolvency of any such agent the owner of the goods which gmemnt puid to
shall have been so redeemed by such owner as aforesaid shall in redeem or for

value of goods if
respect unredeemed.
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respect of the sum paid by him on account of such agent for such
redemption be held to have paid such sum for the use of such
agent before his insolvency or in case the goods shall not be so
redeemed the owner shall be deemed a creditor of such agent for the
5 value of the goods so pledged at the time of the pledge and shall if he
shall think fit be entitled in either of such cases to prove for or set off
the sum so paid or the value of such goods as the case may be.
8. Provided also and be it enacted that nothing hereby enacted Not to affect any
shall be construed to give validity to or in anywise to affect any Soract ade before
10 contract agreement lien pledge or other act matter or thing made
or done before the passing of this Act.
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